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AND THE DISTRICT COURTS 



BENSON LUMBER CO. y. McCANN. 

(Circuit Court of Appeals, Nintii Circuit. May 3, 1915.) 

No. 2410. 

1. Masteb and Servant <g=288, 289 — Action foe Injukt to Servant — Ques- 

tions FOR Jury. 

Defendanfs sawmill was equipped witti a push table, upon whicli ttie 
lumber, after leaving the trimmer, was delivered sidewise by means of an 
Inclined slide eomposed of parallel sliids. In the top of the table were 
transverse rollers to carry the lumber lengthwise and deliver it upon a 
carrier or loading table outside the mill and two feet lower. The roller 
at the end next the carrier table was a dog roller, equipped with spil^es 
to engage the lumber and keep it moving. The machinery was designed 
to automatically and continuously move the lumber from the saw to the 
carrier table ; but the slide was détective, in that the skids were too far 
apart, permitting some of the pièces to drop between endwise, where they 
would sticli and cause a jam. Then It was necessary for some one to 
climb upon the push table, which was nearly six feet high, and relieve 
the jam. No one was designated to perform such service, but it was 
Tisually done by one of the employés loading lumber from the carrier 
table. Plaintiff, a boy 17 years old, was one of such workmen, and when 
he had been at work about two weeks, in attempting to step from the car- 
rier table to the push table to relieve such a jam, his foot was caught 
and crushed by the dog roller. He had not been instructed In respect to 
such work, nor warned of the danger. It dld not appear that there was 
any safer way of mounting the push table than the one he took. Eeld, 
that he could not be said as matter of law to hâve assumed the risk from 
such danger, which was not a normal and ordinary risk of hls employ- 
ment, and that such question and the question of contributory négligence 
were for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1068- 
1090, 1092-1132; Dec. Dig. ©=5288, 289. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. B. Oo. V. Hennessey, 38 C. O. A. 314.] 

2. Master and Servant <g=230 — Master's Liabilitt foe Injuey to Sessv- 

ANT — CONTEIBUTOBY NEGLIGENCE. 

The ordinary care which an employé is required to exercise to protect 
himself from injury Is not the same quantum of care in case of an in- 
experienced youth as In case of a mature and experienced man. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 687- 
700 ; Dec. Dig. <S=2S0.] 

^snFoT other casas lee same topio A KEY-NUMBBR la ail Ke7-Numb«r*d Dlgests & Indexes 
223 F.— 1 
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In Error to the District Court of the United States for the Southern 
Division of the Southern District of CaUf ornia ; OHn Wellborn, Judge. 

Action at law by H. C. McCann, by Jesse F. McCann, his guardian 
ad litem, against the Benson Lumber Company. Judgment for plain- 
tifï, and défendant brings error. Afifirmed. 

Gibson, Dunn & Crutcher and Norman S. Sterry, ail of Los Angeles, 
Cal., and Wright & Winnek and Leroy Wright, ail of San Diego, Cal., 
for plaintifif in error. 

Hunsaker & Britt, of Los Angeles, Cal., and Haines & Haines, of 
San Diego, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. [ 1 ] This action was originally brought 
in the state court of California on July 30, 1908, to recover damages 
for Personal injuries sustained by the défendant in error on July 30, 
1907, while employed in the sawmill of the plaintiff in error in San 
Diego county, Cal. The parties will hereafter be referred to as plain- 
tiff and défendant, as they were designated in the court below. The 
case was removed to the Circuit Court of the United States for the 
Southern District of California on the ground of diverse citizenship. 
The case was tried upon a second amended complaint, an amended 
answer, and an amendment to the answer. It was alleged in the second 
amended complaint that the defendant's mill was se constructed and 
operated that logs in continuons succession were delivered upon a 
carrier and carried by it backwards and forwards until eut into lumber 
by the great band saw of the mill ; that such lumber was then de- 
livered by connected machinery of the mill in continuons succession to 
a sawing table inside of the mill, known as a trimmer, and there eut 
into lengths ; that f rom said trimmer the lumber was carried by con- 
nected machinery and discharged in continuous succession sidewise 
down a chute or slide made of parallel skids to a platform outside of 
the mill, known as a push table; that the défendant maintained, and 
by connected machinery caused to operate and revolve in the surface 
of the push table, rollers, including a roUer studded with "dogs," pro- 
tections, or spikes, for the purpose of carrying the lumber lengthwise 
at right angles f rom the direction at which it came upon the push table, 
until it dropped from the push table downwards about two feet to 
a loading table, known as the carrying table, where it was loaded as 
fast as received by the employés of the défendant upon wagons or 
trucks and carried away; that the whole process of converting logs 
into lumber was a continuous one; that, in order that such process 
should be continuous and uninterrupted, it was necessary to prevent 
any accumulation, collecting, or jamming of lumber, either upon the 
slide, push table, or carrying tables ; that on the 30th day of July, 
1907, the plaintiff was of the âge of 17 years 3 months, or thereabouts, 
and was employed by the défendant upon and about said chvite or slide 
and said platform or push table and the loading or carrying table; 
that the plaintiff was required as a part of his work to keep the lumber 
moving in a continuous stream down such chute or slide and along the 
push table, and to see that the lumber did not collect, jam, or pile up 
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on said chute or slide, or on the push table ; that whenever the lumber 
did coUect, pile up, or jam on the chute or slide, or on the push table, 
the plaintiff was required to go upon the push table and loosen and 
disentangle the lumber and the jam, while the roUers upon the surface 
of the push table were operating and revolving, and while the lumber 
was being delivered thereon in a continuons stream; that at the time 
the plaintiff was injured the défendant had provided no other means 
for mounting upon such push table than to step up and upon the same 
from the carrying table, over the dog roller revolving at the end of the 
push table next to the carrying table. This method of keeping the 
lumber moving in a continuons stream and relieving it from jams 
and other similar obstructions is charged to hâve been defective and 
unsafe in various particulars, among others, that the défendant did not 
provide the inchned plane of the chute or slide with a sufficient number 
of skids or other devices to carry the lumber from the mill to the push 
table, and it is charged that the défendant failed to use ordinary, or 
any, care to provide a safe way or safe appliances for the use of the 
plaintiff in doing the work in which he was employed. It is alleged 
that the plaintiff, by reason of his youth and inexpérience, did not 
know of the périls and dangers to which he was exposed by the défend- 
ant, and that the défendant neglected to warn him of the périls and 
dangers incident to his employment. It is alleged that on the 30th day 
of July, 1907, while the plaintiff was so employed, a large amount of 
lumber became clogged and jammed between the skids and the push 
table, and that the plaintiff, while he was mounting and going upon the 
push table to disentangle the lumber, as he was required to do by the 
défendant, was caught by the "dog" roller revolving in the surface of 
the push table, and thrown down on the push table, and his right f oot 
was torn, bruised, wounded, and mangled, by reason of which in jury 
the plaintiff was required to and did hâve his f oot amputated. Dam- 
ages for such injury are alleged in the sum of $25,000, and liability for 
necessary board, lodging, and surgical and médical aid and treatment, 
amounting to $485, making a total of $25,485, for which judgment wa? 
demanded. 

The amended answer to the second amended complaint denied sub- 
stantially ail of the allégations of the complaint. It was admitted that 
one or two pièces of lumber did become clogged between the skids, but 
it was denied that the plaintiff was required to go upon the push 
table, or upon any table whatever, either while the roller was in op- 
ération or revolving, or otherwise, or at ail. It was admitted that the 
défendant had provided no means for mounting the push table, and 
alleged that such table was not to be mounted by any of the défend- 
ants servants, agents, or employés at any time while said mill was in 
opération. It was alleged that the push table was not a place to 
be mounted, or for the doing of any work thereon, and that the dog 
roller was not an appliance over or about which the plaintiff, or 
any other person whomsoever, was required or permitted to do any 
work whatsoever. It was further alleged that the plaintiff was fully 
informed and instructed as to said work, and the danger, if any, 
that might pertain thereto. It was also alleged that the défendant 
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had înstructed the plaintifï not to go on or upon the push table, and 
had not only warned and instructed him not to go on said push table, 
but had ordered him not to go on said push table. In a further sep- 
arate and distinct answer it is alleged that the injuries sustained by the 
plaintifï were directly and proximately contributed to and caused by 
the fault, carelessness, and négligence of the plaintifï, and by his fail- 
ure to exercise ordinary care for his own protection ; and for a fur- 
ther separate and distinct answer it is alleged that the injuries which 
the plaintifï sustained were incident to the business in which he was 
employed, and that prior to receiving such injuries the plaintifï knew, or 
by the exercise of ordinary care on his part should bave known, of the 
dangers incident to working in the position in which he was, and 
that the plaintifï assumed the risk of being injured as he was in and 
about said work, and that the injuries he received were risks assumed 
by him as incident to his employment. This answer was verified by 
the vice président and manager of the défendant, and filed on the 24th 
day of July, 1909. When the case was reached for trial in Septem- 
ber, 1913, an amendment to defendant's amended answer, verified by 
its manager, was filed, in which certain of the déniais in the amended 
answer that the plaintifï was required by the défendant to go upon the 
push table were stricken out, including the allégation that the défend- 
ant had provided no means for mounting the push table, and in lieu of 
thèse déniais and the admission mentioned it was denied : 

"Tliat it [the défendant] had not provided any means for mounting upon 
said push table, and allèges that there were other, better, and safer means 
and methods for mounting said push table than at the place and in the man- 
ner in which said plalntiff, at the time the injuries alleged to hâve been re- 
ceived by him, attempted to mount said push table f rom tbe carrying table and 
over said dog roUer ; and défendant further allèges that lumber buggies were 
lîept eonstantly alongside said push table, and that it was the custom of the 
employés, whenever it became necessary to mount said push table, to mount 
the same from said lumber buggies, which was a safe, easy, and convenient 
means of mounting said push table." 

The case was tried before the court and a jury and resulted in a 
verdict for the plaintifï in the sum of $8,000. The case cornes hère 
upon questions of law arising out of the instructions given and re- 
fused to be given by the court to the jury concerning the duty which 
the défendant as an employer owed to the plaintiff as an employé and 
the rule respecting plaintiff's assumption of risk and contributory nég- 
ligence. The verdict of the jury was in efifect a finding that the de- 
fendant was guilty of négligence in discharging its duty to the plaintifï. 
The défendant raises no question hère upon that issue, but it is too im- 
portant a feature of the case to pass without examination for the pur- 
pose of determining the character of the risk which the défendant con- 
tends the plaintifï assumed in the work in which he was employed at 
the time of the accident. 

The allégations of the complaint concerning the construction and 
opération of the defendant's mill were fully supported by the évidence. 
It appears, further, that it was the design and purpose of the carrier 
mechanism of the mill to move the lumber automatically from the 
great band saw to the carrier table outside of the mill without hitch or 
jam. But it failed at times at at least one point, namely, at the slide or 
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chute, where sticks wouîd occasionally drop down endwise between the 
skid timbers, leaving the end of the stick above the slide or chute, 
where it would stop the further descent of the lumber and cause a 
jam. To relieve this jam some one would go onto the push table te 
pull out the fallen stick, which would allow the timber to descend to 
the push table and be carried thence automatically to the carrier or 
loading table. It was in going upon the push table to relieve such 
a jam, caused by a stick falling between the skid timbers, that the 
plaintiff was injured. 

In the defendant's answer to the plaintiff's second amended com- 
plaint, the theory of the défense appears to hâve been that the carrier 
mechanism operated automatically in accordance with its design and 
purpose, and hence it was alleged that the push table was not to be 
mounted by any of the servants, agents, or employés of the défendant 
at any time while the mill was in opération. It was further alleged 
that the push table was not a place to be mounted for the doing of 
any work thereon, and that the défendant had instructed and warned 
the plaintiff not to go upon such table. In the amendment to the de- 
fendant's amended answer, fîled when the case was called for trial, 
certain of the déniais in the original answer, denying that the plain- 
tiff was required to go upon the push table to loosen or disentangle 
any lumber which might become clogged or piled up on the slide or 
chute, and the allégation that the push table was not to be mounted 
by any of the defendant's servants, agents, or employés, were stricken 
out, and in lieu thereof it was alleged that there were other, better, 
and safer means and methods for mounting the table than at the place 
and in the manner in which the plaintiff attempted to mount the push 
table at the time he was injured; that lumber buggies were kept con- 
stantly along the side of the push table, and that it was the custom 
of the employés, when it became necessary to mount the push table, 
to mount the same from the lumber buggies, which was a safe, easy, 
and convenient means of mounting the push table. 

The allégations of the complaint charging the défendant with négli- 
gence in maintaining a defective carrier mechanism were thus prac- 
tically admitted, and the défense was shifted to the allégations in the 
amendment to the answer that the lumber buggies afforded a better 
and safer means and method for mounting the push table than the 
place and manner of mounting the table adopted by the plaintiff. This 
was a question of fact upon which évidence was submitted to the jury. 
It appears therefrom that the surface of the push table was 5 feet 7 
inches above the level of the loading platform on which the plaintiff 
stood; that the length of this table was 17 feet 11 inches and its width 
4 feet. It had in its surface across the width of the table 5 iron 
rollers about 6 inches in diameter revolving in the direction of its 
length towards the carrying table. One of the rollers was at the end 
of the push table opposite the carrying table. Two rollers were inter- 
mediate between this end roller and the roller at the end of the table 
next to the carrier table. The latter roller was studded with iron spikes 
or "dogs" from three-eighths to three-quarters of an inch in length. 
The purpose of the spikes was to engage the sticks of lumber on their 
under side and carry them forward onto the carrying table. Thèse 
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rollers rose an inch above the surface of the push table and revolved 
at the rate of from 100 to 150 révolutions per minute, being geared to 
a revolving shaft of the same velocity. This shaft was 2 inches in 
diameter and extended along the edge of the push table for its whole 
length within 6 inches of the top of the table. The upper surface 
of the shaft was for more than one-half of its diameter exposed and 
uncovered, and was itself a menace to the safety of any one mounting 
to the push table from a lumber buggy or cart. The carrier table 
was located 2 feet distant from the push table and 2 feet lower in 
élévation. In the space between the end of the push table and the load- 
ing table there was a small platform at a height of 2 feet and 4 inches 
from the floor of the loading platform, with a small step leading to it 
from the loading platform for the purpose of facilitating the worknian 
in mounting to the push table. From this small platform to the car- 
rying table was 1 foot 3 inches. From the carrying table to the push 
table the distance was 2 feet horizontally and 2 feet perpendicularly, 
or 2 feet 9 inches in a direct line from the top of the carrying table 
to the top of the push table. This was an easy way to reach the top of 
the push table, but it involved stepping over the dog roUer at the end 
of the push table heretofore mentioned. The other way to reach the 
push table was from the top of a two-wheel lumber push cart, if one 
happened to be on the loading platform in front of the push tabla 
at the moment when required. Thèse carts had a platform over the 
wheels between 2 feet and 2 feet 6 inches in height above the floor of 
the loading platform. To mount upon the push table from a lumber 
cart standing by the push table involved a climb of more than 3 feet 
over the revolving shaft running along under the edge of the push table, 
if the cart was empty. If the cart was loaded, the top of the load might 
reach to near the top of the push table, or if partly loaded then only 
to a corresponding height ; but a loaded or partly loaded cart was not 
always there, and its présence, and the height of the load, might not 
correspond with the emcrgency requiring an immédiate climb to the 
push table. In any climb from a lumber cart to the push table there 
was danger from the revolving shaft. Thèse were the two ways of 
reaching the push table, when, on the day of the accident, a stick di'op- 
ped between the skid tiinbers, and, standing upon end, a jam of lum- 
ber immediately followed. To pull out this stick and release the jam 
the plaintifï undertook to reach the push table by way of the carrying 
table, but in attempting to step over the dog roller at the end of the 
push table bis foot was caught and carried down between the dog 
roller and a board fixed across the front of it, and crushed so that the 
foot had to be amputated. 

The board in front of the dog roller constituted a combination with 
the dog roller that was the immédiate and efficient cause of the injury 
to the plaintiff's foot. This board was designated in the model of this 
part of the mill introduced in évidence and brought to this court with 
the return to the writ of error as "X." The board in question will 
therefore be designated as the "X" board. It was a board or plank 
nailed on the end of the push table, parallel with the dog roller for its 
entire length, and far enough away from the spikes in the roller to 
allow them to clear the board from 1 to 3 inches. The defendant's 
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outside foreman in charge of this work was T. C. Kilty. He was call- 
ed as a witness for the défendant, and on cross-examination he testi- 
fied that "the plank 'X' had no connection with the pushing of the lum- 
ber. It had no utihty whatever in handling the lumber." This 
fact is obvions from an inspection of the model and an examination of 
the testimony. The plaintiff testified : 

"I do not know what this board which was Immediately in front of the 
spike roller was for. I was informed afterwards that it was there for the 
purpose of avoiding getting your clothes in the teeth of that roller when you 
got up on the platform, but I never knew it at the time." 

The plaintifï at the time of the accident was of the âge of 17 years 
3 months. He had been employed in the mill about 2 weeks before the 
accident, and was one of four men who took the lumber as it came from 
the mill onto the carrying table and loaded it on trucks to be carried 
away. The plaintiff was not warned as to the dangers incident to his 
work, or instnicted how he should go onto the push table to clear 
away a jam at that point. The foreman, Kilty, testified with respect 
to the plaintiff's employment as f ollows : 

"When I employed this boy, I did not take him and point ont the possible 
dangers of this machinery. I showed him his place, and started him — In- 
strueted him what to do, the same as ail the rest of the men. I never said 
anything about the jams at ail to any of those men about that push table. 
They knew their job was to release those jams, if there was any. Every man 
around the place knows their job. The boy knew that, too. I did not in- 
struct him at ail as to how he ought to go upon the push table. I just told 
him where his place was to work ; that is what I told him. I didn't tell him 
that I expected him to work at releasing thèse jams when it oceurred. I 
didn't happen to tell him that duty. I didn't tell that to any man there. 
They knew it was part of their job. They were there to take ail of the tim- 
ber that came from the mill. They were to take it off the platform, and it 
was their duty to see it came on the platform. They knew that. I didn't 
hâve to tell them that particular thiiig that v>'ay. They knew, if it was neces- 
sary to do so in their judgment, they must get upon the push table. They 
knew their job, and they knew they had to take ail the lumber that came 
from the mill. I didn't tell them how to get up on the push table at ail. I 
never had to give them that particular instruction. I didn't speak about the 
push table at ail. I gave them no instructions about the push table. I would 
think I was insultitig a man to tell him to watch out for this revolving shaft 
If they got up over it. ïou didn't hâve to tell them that." 

It is contended by the défendant that the plaintiff was injured as the 
resuit of the risk which he assumed, and he therefore cannot recover, 
and the trial court erred in denying the defendant's motion for a 
directed verdict in its favor. In Choctaw, Oklahoma & Gulf Ry. Co. 
V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96, Schlemmer 
V. Buffalo, Rochester & Pittsburgh Ry. Co., 220 U. S. 590, 596, 31 Sup. 
Ct. 561, 55 L. Ed. 596, Texas & Pac. Ry. Co. v. Harvey, 228 U. S. 
319, 321, 33 Sup. Ct. 518, 57 L. Ed. 852, Gila Valley Co. v. Hall, 232 
U. S. 94, 102, 34 Sup. Ct. 229, 58 L. Ed. 521, and in the récent case of 
Seaboard Air Line Railway v. Horton, 233 U. S. 492, 503, 504, 34 Sup. 
Ct. 635, 58 L. Ed. 1062, the Suprême Court has referred to certain 
distinctions that hâve been developed in the law of master and servant 
with respect to the assumption of risk by the employé, and has defined 
a contractual assumption of risk as employment necessarily fraught 
with danger to the workman; that is to say, employment where the 
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workman must be and is confronted with danger in the Une of his duty. 
With respect to dangers of this character the workman assumes the 
risk, because "such dangers as are normally and necessarily incident 
to tlie occupation are presumably taken into account in fixing the rate 
of wages. And a worltman of mature years is taken to assume risks 
of this sort, whether he is actually aware of them or not." This défini- 
tion of an assumed risk is plainly not apphcable to this case. The 
plaintiff was not a workman of mature years ; but we pass that for 
the présent to consider whether the risk and danger the plaintif! en- 
countered were normally and necessarily incident to the occupation in 
which he was engaged. The dropping of a stick of timber between 
the skid timbers, causing a jam of lumber at that point, was wholly 
extraneous and collatéral to the normal purpose of the carrier ma- 
chinery. It was not intended to operate in that way, and it was not 
necessary that it should, and the fact that it did operate in that way 
was évidence of its defective and négligent construction and opération 
by the défendant, causing a risk Avhich the plaintifif presumably did not 
assume. In other words, the failure of the carrier machinery to de- 
liver automatically onto the push or carrier table ail of the lumber that 
came to it was not a normal functioning of the machinery employed in 
that service. It was abnormal, and the évidence tends to show that the 
défendant knew it and failed to remedy the fault. This was négli- 
gence, and because of this négligence the plaintiff was required to 
mount the push table to relieve the jam. The plaintiff testified that 
he did not mount the push table by way of the lumber cart, because the 
latter was either too high or too low. If he remembered rightly, the 
cart was piled up exceptionally high with pièces that would bave 
fallen off if he had tried to get up that way. This testimony was not 
contradicted. 

This brings us to the considération of the "X" board in front of the 
dog roller, over which the plaintiff had to go to reach the lumber jam 
from the push table. This board performed no service and had no 
utility or function in the work of the mill, and after the accident it was 
knocfced out by an employé because it served no useful purpose and 
was dangerous. It created a danger that was not normally incident to 
the plaintiff's employment. With respect to such a risk the Suprême 
Court in the case of Seaboard Air Line v. Horton, supra, said : 

"But risks of another sort, not naturally incident to the occupation, may 
arise out of the failure of the employer to exercise due care with respect to 
providiiig a safe place of work and suitable and safe appllances for the work. 
Thèse the employé Is not treated as assuming untll he becomes aware of the 
defect or disrepair and of the risk arising from it, unless def ect and risk alike 
are so obvions that an ordinarily prudent person under the circumstances 
would hâve observed and appreciated them." 

Whether the plaintiff was aware of the danger of the dog roller in 
connection with the "X" board, and of the risk arising from it, were, 
of course, questions for the jury, upon which testimony was intro- 
duced ; but it appears that before the trial the défendant had taken the 
plaintiff's déposition wherein he testified : 

"I hâve not been lu the mlU since this accident. I hâve testified about the 
way the machinery was operated. Thoso were ail tliings that I knew niysplf. 
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I knew myself in a gênerai way how the mill was run, and knew how the ma- 
chinery was operated. I never had any expérience before ttils. Wlien I went 
to work there, I studied the macbiuery, and went to the man In charge of It 
whenever I didn't understand something about it, so that I understood the 
gênerai opération of the mill." 

Upon the trial lie testified : 

"I knew that the relier was revolving; as near as I can remember the 
relier made about 100 révolutions a minute." 

'^■Vith respect to the danger of getting his foot into the roller he said : 

"J know it now. I didn't stop to thiuk about it then. I suppose I knew It. 
M est llkely I knew, if I got my foot in there, it would be injured. I don't 
see how you can expeet me to state that I kuew, if I got my foot in there, it 
would be badly injured, at least would be injured, when I never gave it a 
tliought at the time. I suppose I ought to know, if that is what you mean. 
1 knew the board 'X' in the model was there. I never attempted to put my 
foet on that board by stepping on the carrying table, on the board, and then 
over. * * * I iiever stopped to think whether it was dangerous to step up 
there or not. I never had any occasion, I guess, to hâve me stop and think. 
I never gave any thought to whether there vvas any danger to get up on the 
carrying table or push table. * * * if i jiad had occasion to stop and 
think, I would hâve known and appreciated that there was danger." 

We are asked upon this testimony to hold as a conclusion of law 
that the plaintifiE was aware of the danger and risk of the dog roller 
in combination with the "X" board. But the plaintifï was not a work- 
man of mature years, and he had had but little expérience in the 
employment in which he was engaged, and he had not been warned 
of the danger incident to the work. His statements with respect to 
the danger of his employment: 

"I did not stop to think about it then. * • * i never gave it a thought 
at the time. * * * If I had had occasion to stop and think, I would hâve 
known and appreciated that there was danger" 

— instead of being admissions that he had assumed the risk of going 
onto the push table in the manner he did, was rather a frank statement 
of a youth that he did not appreciate the danger of the situation. He 
was at the âge when physical activity usually outruns judgment and 
expérience, unless restrained and directed by others possessed of great- 
er expérience and greater judgment. This restraint and direction he 
did not hâve. It therefore becomes a question whether he appreciated 
the danger and risk to which he was exposed. This was not a question 
of law, but a question of fact for the jury. Whether the danger and 
risk of the employment were so obvious that an ordinarily prudent 
person of his âge would under the circumstances bave observed and 
appreciated them was for the same reason a question of fact for the 

[2] But it is contended that, if the plaintifï did not assume the risk 
of his employment, his testimony shows that he was guilty of con- 
tributory négligence. We do not think this conclusion follows as a 
matter of law. In the case of Petersen v. California Cotton Mills 
Company, 20 Cal. App. 751, 130 Pac. 169, the plaintifif, who was 17 
years of âge, fell from a ladder which he had mounted to place a com- 
pound upon a moving belt. The ladder was so placed that it was 
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almost perpendicular to the floor of the mill, and, upon being mounted» 
slipped, throwing the plaintiff upon the revolving machinery, and he 
was injured. He brought suit against the mill company to recover 
damages. The défense was that the plaintiff had been guilty of con- 
tributory négligence in mounting the ladder. Upon the trial the plain- 
tifif in his testimony showed f amiliarity with the construction and opéra- 
tion of the mill and its dangers, and admitted that he knew how the 
latter ought to be placed, and that if it was placed right it would not 
slip. The appellate court, in commenting on this testimony, said : 

"The Socratic method of the examination was admirable, and it revealed 
an intelligent and candid witness ; but the conclusion that his answers re- 
quired the withdrawal of the question of négligence f rom the Jury is opposed 
to the prlnciple enunciated in well-considered cases, and is the resuit of 
a failure to give due prominence to certain sîgniflcant features of the oc- 
casion. Thèse circumstances, briefly stated, are the complexity of the situa- 
tion, the fact that plaintiff was a minor, and presumably without the judg- 
ment of an adult, that he was ordered by his superior to do the work, which 
was outside of and more hazardous than his usual employment, that he was 
expected to and did ohey promptly, and that he had a right to assume that 
the ladder was placed with due regard for his safety." 

A pétition for rehearing of this case in the appellate court was denied, 
and a pétition thereafter presented to the Suprême Court for rehear- 
ing in that court was also denied. The case in ail its détails is very 
similar to the présent case, including the âge of the plaintiff and his 
frank admissions, drawn out by the questioning of skillful counsel, 
concerning the dangers incident to his employment; but the court 
held that the question of contributory négligence was one of fact for 
the jury, and it could not be said as a matter of law that no other ra- 
tional inference could be drawn than that the plaintiff was guilty of 
contributory négligence. 

This view of the question of contributory négligence is in accord 
with the décision of the Suprême Court of the United States in nu- 
merous cases. In the late case of Texas & Pacific Ry. Co. v. Harvey, 
228 U. S. 319, 324, 33 Sup. Ct. 518 (57 L. Ed. 852) that court said: 

"It has often been held in tliis court that ordinarily négligence or con- 
tributory négligence is not a question of law, but of fact, to be settled by 
the finding of the jury. Where there is uncertainty as to the existence of 
négligence or contributory négligence, whether such uncertainty arises from 
a conflict of testimony, or hecause, the facts being undisputed, fair-minded 
men might * * * draw différent conclusions therefrom, the question is 
not one of law." 

In view of ail the facts and circumstances of this case we cannot 
say that no fair-minded man could corne to any other conclusion but 
that the plaintiff was guilty of contributory négligence. It follows that 
we are of opinion that the court did not err in denying the défendant'* 
motion for a directed verdict in its favor. 

The court in its instructions left with the jury the question of the as- 
sumption of risk by the plaintiff with respect to his working in an 
unsafe place and with unsafe machinery, as alleged in the complaint, 
with the spécifie instruction that the plaintiff could not recover if he 
knew them to be unsafe and fully understood, comprehended, and ap- 
preciated the dangers incident to their use. To this and other instruc- 
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tîons upon the same subject the défendant objected in substance be- 
cause the court did not instruct the jury further that the plaintiff could 
not recover if, in the absence of actual knowledge, he would hâve f ully 
understood, comprehended, and appreciated the dangers incident 
thereto, had he exercised ordînary care and caution. 

In an appropriate place the court instructed the jury that con- 
tributory négligence was such an act or omission on the part of the 
person injured amounting to want of ordinary care, as, concurring or 
co-operating with any négligent act or omission on the part of the 
défendant, was a proximate cause of the injury. Ordinary care, the 
court stated, was such care as would be used by an ordinarily pru- 
dent person in the same or similar circumstances. To this instruc- 
tion there was no objection on the part of the défendant. The court 
further instructed the jury that the ordinary care which a youth of 
limited judgment and expérience is called upon to exercise is not the 
same quantum of care which the adult would be called upon to use 
under the same circumstances; that each is required to use ordinary 
care, but the care which the person of mature intelligence and judg- 
ment must employ is différent from the amount which the law exacts 
of a youth of immature âge, judgment, and expérience. To this 
instruction the défendant objected on the ground that the law does 
not exact a différent amount of care from an adult than from a youth ; 
that each is required to exercise ordinary care, and is required to guard 
himself from open and obvious dangers which he knows, comprehends, 
appréciâtes, and fuUy understands, or should by the exercise of ordi- 
nary care upon his part hâve fidly appreciated, knozvn, comprehended, 
and understood. We are of the opinion that the instruction of the 
court was correct as applied to the question of contributory neghgence, 
and that neither the instruction to which no exception was taken, nor 
this one, to which an exception was taken, was applicable to the ques- 
tion of an assumption of risk. 

In Choctaw, Oklahoma, etc., Ry. Co. v. McDade, 191 U. S. 64, 67, 
24 Sup. Ct. 24, 48 L. Ed. 96, the action was brought by the widow 
and children of McDade, a brakeman, to recover damages for the 
death of McDade, caused by the négligence of the railroad company 
in maintaining an overhanging waterspout in dangerous proximity 
to passing cars. There was évidence tending to show that McDade 
was killed as the resuit of being struck by an overhanging spout. The 
charge of the trial court had exonerated the railroad company from 
fault if in the exercise of ordinary care McDade might hâve discover- 
ed the danger. The Suprême Court held that this charge upon the 
assumption of risk was more favorable to the défendant than the law 
required; that the true test was not the exercise of ordinary care to 
discover dangers, but whether the danger was known or plainly dis- 
coverable by the employé — citing the case of Texas & Pacific Ry. Co. 
V. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. 1188. In dis- 
tinguishing this rule from the rule respecting contributory négligence 
the court said: 

"The question of assumption of rîsli is quite apart from that of contribu- 
tory négligence. The servant has the right to assume thât the master haa 
nsed due diligence to provide sultable appliances in the opération of his 
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business, and he does not assume the risk of the employer's négligence In per 
forming such duties. The employé is not obliged to pass judgment upon the 
employer's methods of transacting hls business, but may assume that rea- 
sonable care will be used in furnishing the appliances uecessary for its 
opération." 

Section 1970 of the Civil Code of California, as amended by the 
act of the Législature of March 6, 1907 (Statutes of 1907, p. 119), pro- 
vides that an employer is not bound to indemnify his employé for 
losses suffered by the latter in conséquence of the ordinary risks of 
the business in which he was employed, and after some further limita- 
tion upon the liability of the employer for injuries caused by the nég- 
ligence of a f ellow servant, it provides that : 

"Knowledge by an employé Injured of the defective or unsafe eharacter 
or condition of any machinery, ways, appliances or structures of such em- 
ployer shall not be a bar to recovery for any injury or death caused thereby, 
unless it shall also appear that such employé fully understood, compre- 
hended and appreciated the dangers incident to the use of such defective 
machinery, ways, appliances, or struc-tures, and thereafter conseuted to use 
the same, or contlnued in the use thereof." 

No provision is hère made that the employé shall not recover if he 
fails to exercise ordinary care to understand, comprehend, and ap- 
preciate the dangers incident to his employment; but it is contended 
by the défendant that this statute did not change or modify the ruie 
of the common law, and that a servant was entitled to recover for an 
injury caused by any defect in the ways, machinery, or structures 
with which or about which he was required to work, unless he ap- 
preciated the danger incident thereto, or by the exercise of ordinary 
care on his part he would hâve appreciated it. We shall not prolong 
this opinion by discussing that question, or the cases cited in support 
of the defendant's contention. We may concède that the défendant 
is right with respect to the question of contributory négligence. But 
we are dealing with the rule relating to the assumption of risk, as dis- 
tinguished from the rule relating to contributory négligence. It is 
with respect to the latter that the employé is held to the exercise of 
ordinary care to protect himself from injury if he is to recover for 
such injury, and for the employer this is a separate and distinct dé- 
fense to an action on the part of the employé for the injury; and, as 
we hâve seen, the court correctly instructed the jury upon this feature 
of the case. 

The right of the plaintiff to recover in this case is based upon facts 
which the évidence tended to prove — ^that the défendant was négligent 
with respect to the construction and opération of the mill in which 
the plaintiiï was employed; that such négligent construction and op- 
ération were the proximate and efficient cause of the plaintifï's injury ; 
that the plaintiff was of immature years, with but little expérience 
in his employment; that he had not been warned of the dangers inci- 
dent to the work in which he was engaged, and such dangers were 
not the normal and ordinary risks and dangers of the employment, but 
were abnormal and extraneous to the useful and proper opération of 
the mill. As the case was thus presented to the court, we are of opin- 
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ion that ail of the instructions of the court correctly stated the law 
to the jury. 

Finding no error in the record, the judgment of the court below is 
affirmed. 
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THE HAERISBURG. 

FEEDEEICKSEN v. McDONALD et al. 

(Circuit Court of Appeals, First Circuit. April 8, 1915.) 

Nos. 1077, 1078. 

1. Collision ®=358 — Steam and Sailing Vesseis — Ttjg with Tow. 

When a steam vessel and a sailing vessel are approactiing on such 
courses as to involve risk of collision, under the statutory rule tbe duty 
is upon the steam vessel to keep out of the way of the other, and when 
Bhe has a tow the duty to navigate with extrême care to keep her tow out 
of the course of the sailing vessel, while it is the duty of the latter to 
hold her course and speed except in situations of imminent péril or ex- 
trême danger. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 68-71; Dec. 
Dig. <S=»58. 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

2. Collision iS=>62 — Schooneb and Tow Meeting — Impeopee Navigation op 

TUG. 

A collision at night in Vineyard Sound between a barge in tow and a 
schooner on nearly meeting courses /( eld due to the f ault of the tug, which 
had a tow, 2,600 feet long in not changing her course so as to allow the 
schooner more room and in not siguallng her tows of the approach of the 
schooner. The barge, also, held in fault for not keeping a lookout and 
not following the course of the tug. The schooner, which kept her course 
until immediately before the collision, held not in fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 80; De& Dig. 
<S=362.] 

8. Collision iS=>154 — Suit eok Damages — Costs — Allowance op Witness 
Fées to Ijibelants. 

The allowance of witness fées to the master and crew of a vessel who 
were libelants in a suit for collision in which the vessel was sunk, and 
who were interested to the extent only of the value of their Personal ef- 
fects lost, approved. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 308; Dec. Dtg. 
®=»154.] 

Appeals from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit for collision by John L. McDonald and others against the steam- 
tug Teaser, Harry W. Law, claimant; and the barge Harrisburg, 
George Fredericksen, claimant. Decree for libelants, and claimants 
appeai. Affirmed. 

See, also, 217 Fed. 920. 

©sjPor other cases se© same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Eugène P. Carver and G. Philip Wardner, both of Boston, Mass., for 
The Teaser. 

Edward E. Blodgett, of Boston, Mass. (Blodgett, Jones, Burnham 
& Bingham, of Boston, Mass., on the brief), for Fredericksen. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me. (J. L. Ralston, of Halifax, N. S., on the brief), for ap- 
pellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The collision in question was in Vine- 
yard Sound, and was between a sailing vessel and a barge in tow. 

The barge Harrisburg, together with another, was being towed west- 
erly by the steamtug Teaser, and bound for Philadelphia. The sailing 
vessel was the schooner Demozelle, heavily loaded with coal, and was 
on a voyage from a New Jersey port to New Brunswick. 

The collision was in the nighttime. The tow of the steamtug was 
something like 2,600 feet in length, and when the steamtug and the 
schooner discovered each other they were from a mile to a mile and a 
half apart, and were on courses nearly parallel ; their courses difïering 
hardly more than one point. The wind was bearing down somewhat 
from the north, yet the sea was comparatively smooth, and it is not 
perceived that the wind eut any figure in the means that brought about 
the disaster, unless it was when in extremis the schooner, putting 
herself upon an abrupt starboard tack, brought herself into the wind 
in order, if possible, to avoid contact with the barge Harrisburg, 
There was plenty of sea room on the steamtug's port, and there were 
no vessels to interfère with a maneuver of the tug and barges in that 
direction. 

[ 1 ] It was urged in argument that, when a steam vessel and a sail- 
ing vessel are approaching on such courses as to involve risk of col- 
lision, under an imperative statutory rule, the duty is upon the steam 
vessel to keep out of the way of the sailing vessel, and that this duty 
imposes not only the obligation to so navigate as to keep herself out of 
the way of the approaching sailing vessel, but, when she has a tow, 
the obligation of navigating with extrême care and with a high de- 
gree of diligence, to the end that she shall keep her fleet of barges out 
of the course on which the saiHng vessel is approaching. 

We think the statutes and the authorities establish thèse two prop- 
ositions, as well as the other proposition that the saiHng vessel, under 
such circumstances of approach, shall hold her course and keep her 
speed, except in situations of imminent péril or extrême danger. 

[2] The District Court charged the responsibility of the collision 
upon the steamtug and upon the barge Harrisburg, which was the 
head barge of her tow. 

Speaking generally, the principal fault attributed to the tug by the 
District Court was that of not changing her course and that of her 
barges to port, thus giving a greater margin of saf ety to the approach- 
ing schooner ; and, speaking generally, the f aults attributed to the barge 
Harrisburg were that of not maintaining a proper lookout, and of 
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not holding herself in the wake of the course on which the steamtug 
was advancing. 

The contending interests hâve been heard in this court in oral ar- 
gument upon elaborate briefs, and the questions involved hâve been 
discussed with ability, and we infer, from wrhat bas been said hère, 
that ail of the questions Vi^ere fully and carefuUy presented to the 
District Court. 

An examination of the opinion of the court below demonstrates that 
that court considered very carefully, not only ail the gênerai questions 
involved, but most carefully analyzed and weighed with an experienced 
tnind ail conditions which bore circumstantially upon the substantive 
questions of fault, such as the courses of approach ; the length of tow ; 
the positions, conditions, and bearings of the Hghts upon the varions 
vessels; the positions of lookouts and watchmen, their vigilance and 
worthiness; the conditions of the wind; conflicts in the testimony 
of witnesses who gave évidence in respect to the détails of the disaster ; 
their credibility, and the reasonableness of their stories ; the possibility 
of the sheering of the barge under a loose hawser ; the luffing of the 
schooner as she was brought into the wind for the purpose of clearing 
the barge ; and much more. 

We see no reason for going very much into detailed discussion of 
the subsidiary conflicts in the testimony, because we think the questions 
of fault, especially so far as they relate to the steamtug and the schoon- 
er, are plainly and reasonably determinable upon aspects of the situa- 
tion which are not in controversy in any substantial way. 

In the gênerai view, we hâve a steam vessel proceeding in open sea, 
upon a westward course, with a long line of lightly-laden barges in 
tow, with plenty of sea room on her port and to the southward, who 
sights the green light of a sailing vessel a mile or two away, approach- 
ing upon nearly the same course upon which she is advancing. 

In such circumstances of narrow margin it would seem that the 
steamer was bound to know, and ought to hâve acted promptly upon 
the idea, that her barges, which were in a considérable measure help- 
less as they were being hauled through the water, might, from varions 
well-known causes, sheer a little from the course on which she was 
proceeding, and toward the course on which the sailing vessel was ap- 
proaching, and thereby bring the sailing vessel into jeopardy. 

Yet, in view of such a plain and manifest duty, she neither changed 
her course, nor signaled her barges of the approach of the schooner, 
until the schooner was abreast her beam and heading across the tow- 
line and likely to come into collision with the head barge. 

We think it of little conséquence, so far as the fault of the tug is 
concerned, whether the sheering of the head barge precipitated dan- 
ger at that particular point in the line, because the disaster, in ail prob- 
ability, would hâve been averted if the tug had performed her obvious 
duty of seasonably changing her course and of warning the barges of 
the approach of the schooner, with a signal to starboard their helms. 
It is clear that the fundamental fault should rest upon the steamtug 
for not seasonably doing just what she did do when too late to avoid a 
collision. Not only should the steamer hâve immediately and uiunis- 
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takably signaled the barges of the approach of the sailing vessel, but 
she should hâve taken the further précaution of changing her course, 
not so much for the purpose of keeping herself out of the way, be- 
cause there was no probable danger of colhsion between the tug and 
schooner, but for the purpose of keeping her tow, for which she was in 
a very high degree responsible, away f rom the course upon which the 
steamer was approaching. 

We think if the tug had responded promptly and reasonably to the 
plain duty which was upon her, as she sighted the approach of the sail- 
ing vessel, that the collision would hâve been avoided. Consequently, 
the District Court is sustained in its conclusions in respect to the fault 
of the tug. 

Now, as to the sailing vessel, the schooner Demozelle, which in colli- 
sion with the barge Harrisburg was a total loss : 

We see no ground for sustaining the contention that the sailing ves- 
sel was at fault. Having sighted the tug, she kept rightfully on her 
course until she discovered the red light of the barge, when she at- 
tempted justifiable means for avoiding collision. It is quite true that 
the sailing vessel, when passing the tug, was aware of the fact that 
there were barges in tow ; but we see no reason for charging her with 
fault, because we think, under law and fact, that she rightfully pro- 
ceeded on her course until she discovered the red light of the barge, 
when she instantly attempted to avert disaster. 

We agrée with the reasoning of the District Court to the effect that 
it is more reasonable to suppose that the collision resulted because the 
barge had for some reason corne to be far enough to the northward of 
the tug's course to get into the schooner's way than to suppose the 
barge to be following the tug's course and the schooner to hâve tacked 
between tug and barge, or that the schooner had been driven upon the 
tug's course through losing control of herself by bringing herself too 
close into the wind. 

And we also think that the reasoning based upon the fact that the 
rear barge was under sail, and that the Harrisburg was not, and upon 
the probability of a loose hawser between her and the Harrisburg, adds 
considerably to the contention that the Harrisburg, not being under 
attention, could bave swung or sheered away from the course of the 
tug and onto the course of the sailing vessel. But after ail it is diffi- 
cult to find just what occurred at the moment of the disaster. 

Considérations in respect to confliets in testimony under such cir- 
cumstances are subsidiary and in a large sensé immaterial, and per- 
haps it is not n'ecessary in this case to attempt a solution of the tangle 
at the instant of collision, because the fundamental and controlling 
fault of the tug rests upon her for not seasonably making efficient ef- 
forts to take herself and her tow away from the course of the sailing 
vessel, and the fault was rested upon the barge for not being in a posi- 
tion to right herself and aid in such a maneuver. It would seem that 
many of the subissues raised by the évidence and the arguments in 
this case in respect to precisely what happened in emergency, might rea- 
ionably be deemed issues of minor importance, because the undisputed 
relative positions of the vessels, when the schooner was sighted by the 



THE TEASEB IT 

tug, requîred strict observance of gênerai rules of navigation, and as 
the disastrous results, in the circumstances of this case, may, upon 
a gênerai view, be fairly attributed to the nonobservance of rules 
which were enacted into positive law under considérations of public 
policy and of public safety, it would seem that the situation might rea- 
sonably be relieved from over-refinement in respect to minor détails. 
At ail events, we think the lightly-loaded barge was oiï her course, and 
that the collision cannot reasonably be attributed to any fault on the 
part of the sailing vessel. 

Upon the question whether the barge should be held in fault, or 
whether the entire loss should be rested upon the steamtug which had 
her in tow, we are not so clear. 

While those in charge of barges are held to rules of ordinary skill 
and watchfulness in management, it is understood that the higher 
measure of watchfulness and care rests upon the steam power which 
holds the barges in tow. The évidence is strong that those who were in 
charge of the barge Harrisburg were slack; that they did not see the 
schooner's lights until she was right upon them, when they could hâve 
seen them if they were properly attentive; that they did not know of 
her approach until her dark shadow was upon them , but it is not im- 
probable that if the tug had donc its duty by signaling the approach 
of the schooner, and by changing her own course, the barge would 
hâve brought herself under control in aid of the tug's change of 
course, and that the vessels would hâve passed in safety. But, after 
ail, the question of the barge's responsibility in respect to the collision, 
under the peculiar circumstances of this case, is more of a question 
for the District Court than for a court of review. If the steam vessel 
had drawn herself, and had drawn her tow, a little away from the 
course of the approaching sailing vessel, a course to which the sailing 
vessel, under the circumstances, was bound to hold, she would simply 
hâve been obeying the mandate of the United States Statutes, and of 
the sailing rules of the sea, and in ail probability would bave been di- 
rectly instrumental in creating a condition which would hâve enabled 
the vessels to pass in safety, and that such resuit would bave corne in- 
dependently of the question \Vhether the barge was or was not at fault 
in not being in her wake. 

As has been already observed, the testimony pointed strongly in the 
direction of showing gross inattention on the part of those in charge of 
the Harrisburg. But the District Judge saw the witnesses who were 
called to vindicate the barge and relieve her from responsibility, and is 
therefore in a better position to détermine the question of her fault 
than we are. While we hâve some hésitation on the question of the 
barge's responsibility because of the higher responsibility and the 
greater fault of the tug, still, in view of the rule which gives a large 
measure of weight to findings by courts of first instance, who see the 
witnesses, we do not feel justified in reversing the finding, and of say- 
ing that the barge was guilty of no fault which contributed to the col- 
lision. 

Our conclusion is that ail the questions involved in this case, includ- 
ing the question of costs, should rest where the learned District Judge 
ïeft them. 

223 F.— 2 
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[3] In respect to the witnesses, the master and crew of the Demo- 
zelle, to whom fées were allowed as witnesses rather than as parties, it 
perhaps ought to be said that they were not parties in the larger and 
more substantial sensé in wiiich the witnesses were parties in the cases 
upon which those objecting to the taxation rely; as, for instance, in 
the case in Nichols v. Brunswick, 3 Cliiï. 88, Fed. Cas. No. 10,239, the 
party claiming fées as a witness was the principal, if not the sole party 
in interest, and in The Philadelphia (D. C.) 163 Fed. 438, the party 
claiming fées as a witness was a part owner of the vessel. And it is 
understood that in The Elizabeth and Helen, Fed. Cas. No. 4354, 
the witness was substantially interested in the main controversy. 
As to the décision of Judge Lowell in the Gladiator,^ it ap- 
pears that the claimant's witnesses, who came from Philadelphia 
to attend the trial, were allowed travel and attendance, while the 
claim for the travel and attendance of a witness Cahoon, who testi- 
fied for the libelant, was disallowed. The ground of disallowance is 
neither discussed nor stated. We do not find upon an examination of 
the case that he was a party of record. The disallowance apparently 
could not hâve been upon the distinct ground that he was a party; but, 
whatever the ground may hâve been, there were no reasons given for 
it. Therefore we do not regard it as having any substantial weight 
upon the question involved hère. 

In the clerk's findings, he states that the main testimony of the wit- 
nesses in question related to facts concerning the collision, which of 
course was the substantial, if not the sole controversy, while they also 
testified concerning the value of their personal effects, about which 
there was no real dispute, that being their only interest involved. 

Without pursuing the question further, and while the position of 
the objecting party is perhaps technically correct, we are not inclined to 
hold that witnesses in a situation like this were parties in such a sub- 
stantial sensé as to exclude them from the ordinary witness fées 
for travel and attendance, when allowance is made in the discrétion of 
the District Court. 

It is ordered that the decrees below be affirmed, with costs of this 
court. 



LEWELLEN v. UNITED STAOTES. 

(Circuit Court of Appeals, Eightli Circuit. March 13, 1915.) 

No. 4149. 

1. Indictment and Infobmation <®=3l25 — Intboduoinq Liquob into Indian 

COUNTBÏ — DUPLIOITX. 

An indictment cliarging that the défendant carried intoxicating llquor 
into the Indian country from without the Indian country and from with- 
out the State of Oklahoma is duplicitous, since the offense of introducing 
liquor into the Indian country, as defined by Act Jan. 30, 1897, c. 109, 
29 Stat. 506 (Comp. St. 1913, § 4137), is a différent offense from carrying 

Ê=>For otbar cases see same topio & KBY-NUMBER In aU Key-Numbered Digests & Indexes 

1223 F«d. 381. 
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liquor Into the Indlan territory from without the state of Oklahoma, as 
defined by Act March 1, 1895, c. 145, 28 Stat 693, 697. 

[Ed. Note. — For other cases, see IndlctJnent and Inf onnatlon, Cent Dlg. 
§§ 334-400 ; Dec. Dig. <®=»125. 

lutroduclng Intoxlcating liquors into Indian country, see note to Joplin 
Mercantile Ce. v. United States, 131 C. O. A. 171] 

2. Cbiminal Law ®=5l028 — ^Appeal— Theory in tiîe Trial Court. 

Wliere no demurrer for duplicity was interposed to such Indiotment, 
but it was treated by tbe trial court and tbe instructions were given on 
the theory that it charged only tbe offense of carrying tbe liquor in 
from without tbe state, and tbe conviction was secured on such tbeory, 
it will be treated on appeal as charglng only tbat offense. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 2619, 
2620; Dec. Dig. <S='1028.] 

3. Cbiminal Law <S=814 — Instructions— Appucabilitt to Evidence. 

Where the évidence sbowed only that intoxlcating liquor, whicb was 
found in def endant's possession in tbe Indian territory, bore a tag showing 
tbat it bad been shipped from a point without Oklaboma to a point therein 
several miles distant from where it was found, and défendant testifled 
tbat be and another got tbe liquor from a spot where it was buried in 
the river bed 19 miles from tbe destination sbown by tbe tag, it was 
error to instruct tbe jury tliat the possession of liquor recently intro- 
duced from without tbe state, when unexplained, was a circumstance to 
be considered by tbe jury in determinbig defendant's guUt, since there 
was no évidence tbat tbe liquor bad been recently introduced into tbe 
state. 

[Rd. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1821, 1833, 
1839. 1860, 1865, 1883, 1890, 1924, 1979-1985, 1987 ; Dec. Dig. <g=5814.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

h. Lewellen was convicted of introducing intoxicating Hquor into 
the Indian country from without the state of Oklahoma, and he brings 
error. Reversed and remanded, with directions to grant a new trial. 

James C. Denton, of Muskogee, Okl., for plaintiff in error. 
Carter Smith, of Muskogee, Okl. (D. H. Linebaugh, of Muskogee, 
Okl., on the brief), for the United States. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. [1, 2] Défendant Lewellen was tried and 
convicted in the court below on an indictment readmg as foUows: 

"United States of America, Eastern District of Oklaboma. Tbe grand jurors 
of the United States of America * * * on their oatb do find, présent, and 
charge tbat one L. Lewellen, on tbe 13th day of February, A. D. 1913, in the 
county of Tulsa, state of Oklaboma, in the said district and within the juris- 
diction of said court, the said county then and there beiiig a portion of the 
Indian country of tbe United States of America, did at the time and place 
aforesaid unlawfuUy, knowingly, willfuUy, and feloniously introduce and carry 
into said Indian country and into tbe county aforesaid from without said In- 
dian country, and from without the said district, and from without the said 
state of Oklaboma, one quart of malt, vinous, spirituous, distilled, ardent, and 
intoxlcating liquor, to wit, béer, tbe said county and district having been a 
portion of the territory of the said United States known as the Indian Terri- 
tory, and at ail times was and now is a part of the Indian country of the 
United States of America, contrary to the form of tbe statute, » » * " tec. 

(@s»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The introduction of liquor into the Indian country, as defined by 
Act June 30, 1834, c. 161 (4 Stat. 729), and as construed in Bâtes v. 
Clark, 95 U. S. 204, 24 L. Ed. 471, Clairmont v. United States, 225 
U. S. 551, 32 Sup. Ct. 787, 56 L. Ed. 1201, and Evans v. Victor, 122 
C. C. A. 531, 204 Fed. 361, constitutes one offense (Act Jan. 30, 1897, c. 
109, 29 Stat. 506 [Comp. St. 1913, § 4137]) ; and the carrying of liq- 
uor into the Indian Territory from without the state of Oklahoma 
constitutes another and différent offense (Act March 1, 1895, c. 145, 
28 Stat. 693, 697). See Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 
769, 56 L. Ed. 1248; United States v. Wright, 229 U. S. 226, 33 Sup. 
Ct. 630, 57 E. Ed. 1160; Chambhss v. United States, 218 Fed. 154, 
132 C. C. A. 112. The offense denounced by the act of 1897 is com- 
plète if liquor is introduced into "Indian country," whether it came 
from outside of the state of Oklahoma or not; but the offense de- 
nounced by the act of 1895 must involve the élément of carrying the 
liquor from without the state of Oklahoma into some part of what 
before statehood constituted the Indian Territory. Joplin Mercantile 

Co. V. United States, 236 U. S. 531, 35 Sup. Ct. 291, 59 E. Ed. , 

just decided. In fact, the gist of the offense denounced by the act of 
1895 is its Interstate feature, namely, the carrying of liquor into the 
Indian Territory from without the state of Oklahoma. 

In view of this différence betvireen the éléments of the two offenses, 
it is probable that the United States attorney, in drafting the indict- 
ment against Lewellen, was either uncertain about the law or the 
facts of the case, and attempted to make averments in one count 
charging both offenses. This was not permissible; but as there was 
no spécial demurrer for duplicity or other attack upon the indictment, 
and as the trial judge instructed the jury concerning the law govern- 
ing the second mentioned offense only, namely, the carrying of liquor 
from without the state into the Indian Territory, and as under that 
charge the défendant was found guilty "as charged in the indictment" 
and sentenced accordingly, this court will treat the indictment in the 
same way, as charging a violation of the offense denounced by the act 
of 1895 only. Crain v. United States, 162 U. S. 625, 16 Sup. Ct. 
952, 40 L. Ed. 1097; Wiborg v. United States, 163 U. S. 632, 16 
Sup. Ct. 1127, 1197, 41 E. Ed. 289. 

[3] The évidence discloses thèse facts: That on the morning of 
February 13, 1913, the défendant Lewellen, while hauling a load of 
béer near to the city of Tulsa in the state of Oklahoma, was arrested 
by a United States deputy marshal on the charge laid in the indict- 
ment ; that on the barrels containing the béer there was a tag, known 
as a shipping tag, denoting, according to its face, that the barrels came 
from JopHn, Mo., consigned to J. Ammerman, Keystone, Okl. ; that 
the place where he was arrested was without the city limits of Tulsa, 
but within the county of Tulsa, in what was formerly the Indian Ter- 
ritory; that the town of Keystone is southwest of Tulsa a distance 
of about 19 miles. The foregoing facts constituted substantially ail 
the évidence introduced by the government. Lewellen then took the 
stand in his own behalf, and testified, in substance, that he was driving 
the béer wagon into Tulsa for a man by the name of Boggs, who 
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asked him to go over to the city waterworks and get a load of béer 
for him ; that Boggs secured the team f rom a livery stable in Tulsa, 
and at his request he (Lewellen) went along with him to help him 
load the béer; that they went over to the waterworks and found the 
béer in question, together with some béer which they left there, con- 
cealed in a sand bank, in the river bottom; that they loaded the béer 
into the wagon and started back to Tulsa, which was about a quarter 
of a mile distant, when he was arrested, and Boggs made his escape. 
He testified that he had no interest in the béer ; that he did not know 
where it came f rom ; that he was not engaged in the whisky business 
himself , but was engaged in the business of renting rooms in a house 
in which his wife and family lived. This was ail the évidence in the 
case. 

The court charged the jury, among other things, as follows : 

"Any one wlio carries into this district from without tlie state *, * * 
any intoxieating liquor, sucli as béer or whisky, violâtes a fédéral law, cog- 
nizable in this court. * * * In this case it is established and admitted by 
the défendant that he had the béer in his possession when he was arrested. 
Now, possession of béer or whisky by the accused in a case of this character 
within this district, which the évidence shows has been recently Introduced 
into this district from without the state, in violation of law, and where the 
évidence in the case fails to account sati^faetorily for such possession, con- 
sistent with any other theory than that the défendant did introduee it, is a 
circumstance which the ,iury may and.should consider, together with the other 
évidence in the case, in determining the gullt of the défendant. * » * That 
the shlpping tags on the barrels showed that they had been shipped, so far as 
the rallroad transportation was concerned, from Joplin, Mo., a point without 
the state, to Keystone, 0kl." 

To this charge the défendant excepted. On this évidence and 
under this charge the jury found the défendant guilty, and he was 
sentenced by the court to imprisonment in the United States peni- 
tentiary at Leavenworth, Kan., for the period of one year and one 
day, and to pay a fine to the United States of $100, and to stand 
committed until the fine shall hâve been paid. 

The shipping tags were not only not shown to bave been attached 
to the packages in the usual course of business or by any direction 
of the défendant, but the packages to which they were attached are 
shown to bave had a very unusual journey and expérience, far re- 
moved from the usual and ordinary course of business. They were 
not found at any station, dépôt, or warehouse on the line of any 
transportation company between Joplin and Keystone. They first 
made their appearance concealed in a sand bank in the river bottom 
19 miles away from the station to which the consignment appeared, 
according to the tags, to bave been made. In such circumstances 
we do not think the shipping tags were in themselves compétent 
évidence of any Interstate shipment. Not only so, but there is not 
in this record the slightest évidence that the béer found in Lewellen's 
possession had been recently, if ever, introduced into the territory. 
How long the large quantity of béer of which that found in his pos- 
session was a part had been concealed in the sand bank is not dis- 
closed. When it was delivered at Keystone, if in fact it ever was 
delivered there, is not shown, and when it was transported from Key^ 
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stone a distance of 19 miles to the sand bank in the river bottom, 
where found, is not shown. It therefore appears that there was no 
substantial évidence in the case warranting a submission of the ques- 
tion whether the béer îound in Lewellen's possession Avas carried 
into the Indian Territory from without the state of Oklahoma, and 
not the slightest évidence whether it had been recently introduced into 
the territory by the défendant from any source. 

In view of thèse conclusions, the court's charge was univarranted 
and erroneous. On the authority of Chambliss v. United States, supra, 
the judgment must be reversed, and the cause remanded to the Dis- 
trict Court, with directions to grant a new trial. 

And it is so ordered. 



HIPPLH et al. v. BATES COUNTT, MO.Î 

(Circuit Court of Appeals, Eighth Circuit. May 3, 1915.) 

No, 4237. 

1. Appeai. and Brroe <g=3850 — Review— Scope. 

For the purposes of review on appeal, an agreed statement of facts 
tipon whieh a cause is tried is like spécial linclings by the court or a spécial 
verdict of a jury, aud the sufiiciency of the stipulated facts to support 
the judgment may be reviewed, though neither a finding nor déclarations 
of law are requested. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ SS46, 
3351-3362, 3375, 3376 ; Dec. Dig. (S=>S50.] 

2. Municipal Corporations <&=>303 — Public Improvements— Oedinance De- 

CLAKINO A NeCESSITY— SUFFICIENCY. 

Rev. st. Mo. 1909, § 9255, provides that when the city couneil shall 
deem it necessary to iiuprove a street, it shall, by resolution, déclare such 
Improvement necessary. Section 9254 provides that the couneil may, by 
ordinance, include in a spécial assessment for paving the cost of bring- 
ing the street to the established grade, provided that the resolution dé- 
clares that such street shall be brought to such grade, and that the cost 
thereof shall be included in the spécial assessment for the paving. Held, 
that where a resolution declaring the necessity of paving a street pro- 
vided that such street should be brought to the established grade, and that 
the cost should be included in the spécial assessment for the paving, it 
Was suffieient, though it did not déclare the necessity of briuging the 
street to the established grade. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
808-810, 821 ; Dec. Dig. ©=303.] 

3. COUNTIES ©=150 — InDEBIEDNESS— CONSTITUTIONAL LIMITATIONS— StREET 

Improvements. 

Corist. Mo. art. 10, § 11, limita the annual county tax levy, and section 
12, prohibits counties from becoming indebted in excess of their income 
for the year, without an authorizing vote at an élection. Resolutions of 
a City couneil for grading and paving the streets on the four sides of 
the county courthouse square were adopted in March, and the ordinance 
awarding the contract was passed in May. It appeared that the cQunty 
levied the maximum tax rate for that year, and that its disbursements 
exceeded its receipts, but it did not appear what disbursement war- 
rants had been issued, or what indebtedness had been incurred when the 
street improvement contract was awarded. Held, that as it was the duty 
of the couuty to make provision for payment of the cost of the street 

®s»For other cases ses same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Improvement, and as It may hâve had sufflclent funds to meet such 
cost when the contract was let, the rights of the contractors to payment 
could not be defeated by the subséquent expenditure of applicable county 
funds, and tax bllls for such improvement were not void as an attempt 
to create a county indebtedness in violation of the Constitution. 

[Ed. Note.— For other cases, see Counties, Cent. Dig. §§ 165, 166, 215- 
217 ; Dec. Dig. <@=3l50.] 
4. Municipal Corpobations <S=>470 — Public Impeovements— Assessment of 
Benefits— Street Intersections. 

Rev. St. Mo. 1909, § 9254, provides that assessments for street Improve- 
ments shall be levied on lots or tracts of land abutting on elther side of 
the street improved in proportion to the front foot, and that, as to the 
repalr of the paving and guttering on any street, it shall be dlvided into 
sections extending from the center of one intersecting street to the center 
of the next intersecting street. Held, that where the streets on the four 
sides of a courthouse square were graded and paved, there was no author- 
ity for including in the tax Mil against the county the cost of improving 
the fourth of the street intersections diagonally opposite the four corners 
of the square. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1118 ; Dec. Dig. <S=>470.] 

In Error to the District Court of the United States for the Western 
District of Missouri ; J. F. Pope, Judge. 

Action by Percy A. Hippie and another, partners doing business as 
Hippie & McSpadden, against Bâtes county, in the state of Missouri. 
Judgment for défendant, and plaintififs bring error. Reversed and re- 
manded. 

James W. Cosgrove, of Muskogee, 0kl., and W. M. Williams, of 
Boonville, Mo., for plaintiffs in error. 

De Witt C. Chastain, of Butler, Mo. (Thomas J. Smith, of Butler, 
Mo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action by Hippie & McSpadden 
against Bâtes county, Mo., on spécial tax bills issued by the city of But- 
ler for the cost of grading and paving the streets on the four sides of 
the county courthouse square. Upon a trial by the court there was 
a gênerai finding and judgment for the county. The plaintiffs obtained 
this writ of error. 

[ 1 ] It is urged by the county that there is nothing hère for review 
because the finding of the trial court was gênerai and plaintiffs request- 
ed neither a finding in their favor nor déclarations of law, and there 
were no objections to évidence. But the case was tried upon agreed 
statements of fact which, though quite prolix and with much redundant 
matter, contained the ultimate f acts upon which the case depended. An 
agreed statement of facts upon which a cause is tried is, as regards re- 
view in an appellate court, like spécial findings by a trial court or a 
spécial verdict of a jury. The sufficiency of the facts stipulated to sup- 
port a judgment may be reviewed. Lehnen v. Dickson, 148 U. S. 71, 
73, 13 Sup. Ct. 481, 37 L. Ed. 373; Supervisors v. Kennicott, 103 U. S. 
554, 26 E. Ed. 486. 

Ê=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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[2] The trial court held the tax bills void because tbe initial resolu- 
tions of the city council did not déclare necessary the grading of the 
streets, as distinguished from the paving. A statute of Missouri, after- 
wards embodied in section 9255, R. S. 1909, provided: 

"When the city council sliall deem it necessary to pave, macadamize, gut- 
ter, curb, grade or otherwise improve a roadway or any street, * * * tlie 
council shall, by resolution, déclare such wort or improvement necessary to 
be done." 

The Suprême Court of the state has held a number of times that 
the resolution required is jurisdictional, and that strict compliance 
is essential to the validity of the proceedings. In the case of Main 
Street on the east side of the courthouse square, which is typical of the 
others, the resolution duly declared the necessity of the paving, and 
though it did not in terms expressly déclare the grading also necessary, 
it provided "that the street above described shall be brought to the 
established grade, and that the cost thereof shall be incluclcd in the 
spécial assessment for paying for said paving." It may be assumed 
that if the statute stood alone as it did when construed by the Suprême 
Court of the state, the resolution would be insufficient. But an auiend- 
ment, afterwards incorporated in section 9254, R. S., provided that the 
cost of bringing a street to the established grade might be included in 
the spécial assessment for paving, and that the resolution declaring the 
paving necessary should also déclare the fact of such inclusion. The 
'résolution in question hère followed t!ie amcndatory statute precisely, 
and it was sufficient. See City of Lexington v. Commercial Bank, 130 
Mo. App. 687, 108 S. W. 1095. The later statute was evidently in- 
tended to cover cases like that at bar where paving is necessary and is 
so declared, but the preparatory adjustment of the street surface to the 
established grade is incidental and not a separate, substantial improve- 
ment by itself. 

[3] It is also urged that the tax bills are void as an attempt to create 
a county indebtedness in violation of sections 11 and 12 of article 10 of 
the state Constitution. Section 11 limits the annual tax levy, and sec- 
tion 12 prohibits counties from becoming indebted in excess of their in- 
come and revenue for the year, without an authorizing vote at an 
élection. Bâtes county levied the maximum tax rate for the year 1910, 
in which the street improvements were ordered, contracted for, and 
made, and it claims that aside from the plaintiffs' tax bills its ordinary 
current expenses for that year exceeded its income and revenue. But 
we think the défense was not made out. It appears from the stipula- 
tions that the disbursements for 1910 were in considérable excess of the 
receipts, but the resolutions for thç improvement were adopted in 
March of that year, and the ordinance awarding the contract was 
passed in May. It was then apparent that the work would be done with 
the authority and under the direction of the city authorities to whom 
the state laws committed it. The stipulations do not show the disburse- 
ment warrants issued or indebtedness incurred or contracted by the 
county up to that time, but the amounts specified are in gross sums for 
the period from January to October and later. For aught that appears 
there were sufficient funds to meet the cost of the street improvements, 
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and they would hâve been available had due regard been had to the 
acts of the city authorities. Such work in front of county property in 
the city was relatively as important as work on county roads and bridges. 
Thotigh the state statutes intrusted the control and supervision to the 
city, they imposed the obhgation to pay upon the county, and in re- 
spect of the duty of the latter to apportion funds and make provision 
for payment, the cost of the street work was not différent from that 
ordered and contracted for by the county itself . Sec State v. Appleby, 
136 Mo. 408, 37 S. W. 1122. When the proceedings in the city council 
progressed to the awarding of the contract, the rights of the contractors 
to payment could not be defeated by the expenditure thereafter of ap- 
plicable county funds. Otherwise a contract vahd in ail respects when 
made could be nullified by the subséquent acts of the statutory debtor. 
Other objections are made to the validity of the tax bills, but we think 
they bave less merit than those already considered. 

[4] The tax bills include the cost of the improvement of the entire 
Street intersections at the four corners of the courthouse square. The 
statute (section 9254, par. 5) provides that the assessment shall be 
levied "on ail lots or tracts of land f ronting or abutting on either side of 
such Street, * * * along the distance improved in proportion to 
the front foot." It does not, as is sometimes donc, provide that the 
cost for the intersections shall be borne by the city at large, and it 
seems to be the intention that the property on each side of a lineal 
block shall be held for the improvement of the street from the center 
of one intersection to the center of the next, at least where the im- 
proved length is not greater. Support for this is found in the provi- 
sion following the one above quoted that such distance shall be a repair 
district or section. This, however, would not authorize the inclusion 
of the fourth of the intersections diagonally opposite the four corners 
of the courthouse square. To that extent the amounts of the tax bills 
are excessive. The stipulations show the area of the entire intersec- 
tions and the contract cost per square yard. The excess amount easily 
computable should be deducted, and judgment for the balance, with in- 
terest thereon, entered in f avor of the plaintifïs. 

The jud'gment is reversed, and the cause is remanded for judgment 
in conformity with this opinion. 



ITOW et al. v. UNITED STATES. 
(Circuit Court of Appeals, Nintli Circuit May 10, 1915.) 

No. 2515. 

1. Criminal Law ©=594 — Continuance — Discrétion — Abuse. 

Défendants moved for a contlnuance of a criminal trial until witnesses 
could arrive in Alaska from the United States. The court ordered the 
jury to be impaneled pending their arrivai, and refused to continue the 
trial upon learuliig that the witnesses had missed their steamer. After 
thiî jury was impaneled, counsel for the défense declined to make an open- 
ing statement because of his laek of opportunity to talk with such wit- 
nesses, and asked to reserve that privilège until he had that opportunity. 
Continuances were thereafter granted until the arrivai of such witnesses» 

^ssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and when the trial was resumed after thelr arrivai counsel made no 
opening statement. Held, tliat the court did not abuse Its discrétion in 
the matter of contiiuiance, especially as couusel had the opportunity to ob- 
tain the vvltnesses' version of the facts, and to make an opening statement, 
and therefore it eould not be seen that défendants were prejudiced. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1û21, 1322, 
1332 ; Dec. DIg. (0=594.] 

2. Cmminal Law iS==>5SG — Continuances — Discketion. 

An application for the postponement of a trial Is addressed to the sound 
discrétion of the trial court. 

[Ed. Kote. — For other cases, see Criminal Law, Cent. Dlg. § 1311 ; Dec. 
Dig. <g=3586.] 

3. Ceiminal Law <&=3ll51 — Appeal — Mattees Eeviewable — Denial of 

OOKTINUANCE. 

A ruling ou au application for the postponement of a trial is not re- 
viewable, unless it is clearly shown to hâve been a gross abuse of discré- 
tion. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3045-3049 ; 
Dec. Dig. ®=>1151.] 

4. Criminal Law «g^sSôS — Conduct of Jury — Readinq Newspapee Articles. 

On a criminal trial, défendants' counsel consented to the séparation of 
the jury, and the court instructed them not to talk to any person or read 
anythlng regardiug the case. On a motion to discliarge the .iury and en- 
ter a mistrial, on the grouud that tbey must hâve read a newspaper article 
relative to the case, the court exaniiued the jury and beeame satisfled that 
noue of them had seen or hoard anything about the article. Jieid, that 
the denial of the motion was not error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2018-2053 ; 
Doc. Dig. <S=5855.] 

5. CEiinxAL Law <®=5l054 — Appeal — Réservation of Geounds or Keview. 

An assignment of error eouiplaining of the admission of évidence over 
objection might well be overrulcd, where no exception was taken to the 
ruling on the objection. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 26C3-2C64 ; 
Dec. Dig. (g=»1054.] 

6. WiTKEssEs <©=j203 — Privileged Communications. 

A statement by a persou accused of crime to the district attorney con- 
ceriiing the facts and circumstances attendlug the death of deceased was 
not inadmissible ou lils trial for the crime as a privileged communication. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 75S ; Dec. Dig. 
<®=5203.] 

7. CiîiMiNAL Law «©=3422 — Evidence— Admissions op Codefendant. 

Where two détendants charged with homicide were tricd jointly, a 
statement made by one of them was admissible agaiust him, but not 
against bis codefendant, uuless made in his présence and asseuted to by 
him, either actually or impliedly. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 984-988; 
Dec. Dig. <©=>422.] 

8. Criminal Law ®=»673 — Beoeption of Evidence — Limiting Evidence Ad- 

missible Against One Défendant. 

Where the statement of one défendant is admitted as évidence against 
him, but not against his codefendant, the court should instruct the jury 
to so regard it; and if the codefendant wisJies to be relieved from tne 
influence of such évidence, he should ask for au instruction limiting the 
efîect thereof. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1597, 1872- 
1876 ; Dec. Dig. <S=3673.] 

(®=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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9. Homicide ®=>300 — Instkuctions — -Applicabilité to Evidence. 

On the trial of I. and F. for homicide, tlie évidence for the government 
tended to show that I. dellberately planned the murder of deceased, and 
stabbed him with a SYS-ord while F. was holding him down. The évidence 
for défendants tended to show that deceased, F., and a third person were 
together In a bunkhouse; that deceased assaulted the others wlth his 
lists ; that I., hearing the commotion, took his sword and went to protect 
the assaulted men ; that deceased was about to strike him, and he at- 
tempted to strike deceased with the sword in Its scabbard ; and that de- 
ceased seized the scabbard, knocked I. down, fell on top of him, and in so 
doiug fell iipon the point of the sword. Ileld, that In either view of the 
testlmony there was no occasion for an Instruction as to homicide com- 
mitted in self-defense, or in the prévention of a felonious act, since, if 
deceased committed any offense, it was an assault and battery with his 
flsts, and not a felony. 

[Ed. Note.— For other cases, see Homicide, Cent DIg. §§ 614, 616-620, 
fâ2-630; Dec. Dlg. <S=3;M0.J 

10. Homicide <S=>298 — Insibuctions — Applicabilitt to Evidence. 

An instruction to acquit If there was a riot in progress, or if a breach 
of the peace was taking place, and I. was making a lawful attempt to 
suppress the riot or préserve the peace, was Inapi:)llcable to the évidence, 
and properly ref used ; there belng no riot, even on défendants t'neory. 

[Ed. Note. — For other cases, see Homicide, Cent Dig. § 612 ; Dec. Dlg. 
<g=5298.] 

In Error to the District Court of the United States, for Divi- 
sion No. 1 of the District of Alaska; Overfield, Judge. 

O. Itow and another were convicted of murder and manslaughter, 
respectively, and they bring error. Aiïirmed. 

J. H. Cobb, of Juneau, Alaska, for plaintiffs in error. 

Jno. J. Reagan, U. S. Atty., of Nome, Alaska, and John W. Pres- 
ton, and M. A. Thomas, Asst. U. S. Attys., both of San Francisco, 
Cal, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. [1-3] The plaintiffs in error were in- 
dicted for the murder of Frank Dunn. Itow was convicted of mur- 
der in the first degree, and Fushimi was convicted of manslaughter. 
Error is assigned to the refusai of the trial court to grant a continuance 
for which application was made by the défendants' counsel, on the 
ground that necessary witnesses subpœnaed in Seattle and Portland 
had not arrived at the place of trial ; and it is contended that by the 
déniai of the application the défendants were deprived of a substan- 
tial right, the right of affording their counsel opportunity to ex- 
amine thèse witnesses before the trial, and to acquire information 
from which he could make an opening statement of the défendants' 
case to the jury, the fact being that on account of those circumstances 
no opening statement was made. The indictment was found Decem- 
ber 13, 1912. On December 20th the défendants applied for process 
to compel the attendance of witnesses alleged to be in Seattle and 
Portland. The case was set for trial on January 2, 1913. Continuance 
was then requested, and it was stated that the défendants' witnesses 

e^sFor other cases see Bame topic & KKY-NUMB£:k la ail Key-Numbered Digests & Indexes 
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had started from Seattle and were on their way. The court ruled 
that the jury should be impaneled pending their arrivai. Later the 
défendants' counsel stated that the witnesses had missed their steam- 
er, but would probably come on the next steamer. The court again 
refused to continue the trial. On the foUowing day, after the jury 
were impaneled, counsel for the défense declined to make an open- 
ing statement to the jury, for the reason that he had had no oppor- 
tunity to talk to the absent witnesses, and he asked that he might re- 
serve that privilège until he should hâve the opportunity to see them. 
Subsequently two continuances, amounting in ail to four days, were 
granted, awaiting the arrivai of the witnesses. After their arrivai, the 
trial of the case went on, and counsel for the défendant made no open- 
ing statement, nor did he request permission to make one. An applica- 
tion for the postponement of a trial is addressed to the sound discré- 
tion of the court, and a ruling thereon is not subject to review by an 
appellate court, unless it is clearly shov.'n to hâve been a gross abuse of 
discrétion. Hardy v. United States, 186 U. S. 224, 22 Sup. Ct. 889, 46 
ly. Ed. 1137. The facts in the record hère show no abuse of discré- 
tion, and it is not seen that the défendants could hâve suffered préj- 
udice from the rulings of the court. The absent witnesses arrived in 
time. The défendants' counsel had the opportunity to obtain their 
version of the facts, and to make an opening statement to the jury 
had he so desired. 

[4] We find no error in the refusai of the court to discharge the 
jury and enter a mistrial upon the motion of the défendants, on the 
ground that the jury, having been permitted to separate on each ad- 
journment or recess of the court, must hâve seen and read a certain 
article published in a newspaper at Juneau, entitled "Japanese are Ac- 
cused of Many Crimes," in which référence was made to the case 
then pending in court. Counsel for défendants had consented to the 
séparation of the jury. The court had instructed the jury not to talk 
to any person about the case, nor to read anything in regard to the 
case. When the motion was made to discharge the jury, the court, 
on examining the jury, became satisfied that none of the jurors had 
seen or heard anything said about the article in the newspaper. 

[5-8] It is assigned as error that the court admitted in évidence a 
certain statement made by Fushimi to the district attorney, prior to 
the trial, concerning the facts and circumstances attending the death 
of Frank Dunn. It is said that this was error, for the reason that it 
was the admission of a statement, made after the alleged crime, by one 
of the two persons indicted for the commission of the offense, which, 
not having been made in the other's présence, was not compétent évi- 
dence against him. The statement was offered as part of the govern- 
ment's évidence. It was objected to on behalf of Itow on the ground 
that the statement made by his codefendant was not compétent évi- 
dence against him. It was objected to on behalf of Fushimi on the 
ground that it was a privileged communication. No exception was 
taken to the ruling of the court upon the objections. That fact of it- 
self is sufficient to dispose of the assignment of error. We are dis- 
posed, however, in a case of this kind, to consider the merits of the 
objections, and inquire whether the défendants were prejudiced by the 
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ruling. The objection that the testimony was a privileged communica- 
tion is untenable, and it is net presented in this court. 

As to the other objection, the record shows that the statement was 
offered only as évidence against Fushimi, and that the district attor- 
ney so stated at the time. Fushimi was subsequently called as a wit- 
ness for the défendants, and testified as to the matters referred to in 
the statement. Where two défendants charged with a crime are tried 
jointly, a statement made by one of them is admissible in évidence 
against him, but net against his codefendant unless made in bis prés- 
ence and assented to by him either actually or imphedly. Sparf & 
Hansen v. United States, 156 U. S. 51, 58, 715, 15 Sup. Ct. 273, 39 
Iv. Ed. 343 ; Alsabrooks v. State, 52 Ala. 24 : Johnson v. State, 70 Ga. 
725; Brandt v. Commonweaith, 94 Pa. 290; State v. Cram, 67 Vt. 
650, 32 Atl. 502; Commonweaith v. Bishop, 165 Mass. 148, 42 N. E. 
560. In such a case it is held that the court should instruct the jury 
to regard the statement as évidence against the défendant who made 
it, and not against his codefendant, and it bas been held that, if the 
other wishes to be relieved from the influence of such évidence, he 
should ask for an instruction limiting the effect thereof. Blackman v. 
State, 36 Ala. 295. In this case there was no request for such an in- 
struction. We think there was no error in the admission of the state- 
ment for the purpose for which it was oflrered. 

[9, 10] Error is assigned to the refusai of the court to instruct the 
jury that homicide is justifiable, if committed to prevent the commis- 
sion of a felony upon the person of the slayer, or upon his servant, 
or in the lawful attempt to suppress a riot, or préserve the peace, and 
that, if they found that the deceased was attempting to commit a fel- 
ony upon the persons of Nakayama and Fushimi, and that Itow was 
the foreman in charge of Nakayama and Fushimi, and that in the at- 
tempt on the part of Itow to prevent the commission of such felony 
the deceased was killed, or if the jury had reasonable doubt as to 
whether the deceased did not lose his life in that way, they must ac- 
quit; and that it would also be their duty to acquit if they believed 
that at the time Itow reached the scène of the fatality there was a riot 
in progress, or a breach of the peace was taking place, and Itow was 
making a lawful attempt to suppress the riot or préserve the peace. 
Thèse requested instructions were properly refused, for the reason 
that there was nothing in the évidence to which they were applicable. 

The theory of the prosecution, as sustained by the witnesses for the 
government, was that Itow deliberately planned the murder of Dunn, 
and stabbed him with a sword while Fushimi was holding him down. 
The évidence of the défendants tended to show that a controversy 
arose between Dunn and Fushimi and Nakayama, in which Dunn as- 
saulted the others vi^ith his fists, that Itow hearing the commotion 
took his sword and went to protect his men, and stop the fight, that 
Dunn was about to strike him, and that he attempted to strike Dunn 
with the sword in its scabbard ; that Dunn seized the scabbard, struck 
Itow with his other hand, knocked him down, and leaped or fell on 
top of him, and in so doing fell upon the point of the sword and was 
mortally wounded. In either view of the conflicting testimony, there 
was no occasion for an instruction on the subject of homicide coni- 
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mitted in self-defense, or in the prévention of a felonious act. If 
Dunn was killed in the manner testified to by the government's wit- 
nesses, it was murder. If he was killed in the manner testified to by 
the défendants, it was an accident. 

Again, the requested instruction erroneously assumed that Dunn 
was slain while in the commission of a felony. There is no évidence 
for that assumption. If he committed any offense, it was an assault 
and battery with his fists. There was no riot, even on the theory of 
the défendants, for the aftray which Itow said he was attempting 
to suppress was betwen Dunn and the two Japanese who were with 
him in the Chinese bunkhouse. 

The judgment is affirmed. 



ILLINOIS CENT. R. CO. v. STEWART. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1915.) 

No. 4320. 

1. Death <S=j49 — Action Undeb, Employées' Liability Act — Sufficienct of 

Pétition. 

The pétition in an action agftinst an Interstate railroad company for the 
death of an employé held suiiicient in its allégations respecting the next 
of kln of deceased to state a cause of action under the fédéral Employers' 
Liabllitv Act (Act April 22, 1908, c. 149, § 1, 35 Stat. C5 [Comp. St. 1913, 
§ 8G57]). 

[Ed. Note.— For other cases, see Death, Cent, Dig. §§ 64-66, 69; Dec. 
Dig. <S^49.] 

2. Masteb and Servant iS=243 — Conteieutoky Négligence- — Rules of Com- 

pany. 

Failure of employés to observe a ni le of a railroad company held not 
contributory négligence constltutiiig a défense to au action for death of 
an employé. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 682, 
759-775 ; Dec. Dig. cs=3243.] 

3. Masteb and Servant €=^289 — Action for Injuey to Servant — Contribu- 

tory Négligence — Question foi: Jury. 

lu an action for the death of au employé, who, while repairing a defec- 
tlve coupling on a car standing with others on a deliveiy track, was struck 
and kilied by other cars which moved down against him by gravity, where 
the évidence showed that deceased, with another, inspected the cars and 
found the defect, that the defective part could ordinarily be replaced in 
a minute, and that the car was loaded and waiting for delivery, the ques- 
tion whether deceased was chargeable with contributory négligence In 
not marking the car for removal to the repair track held properly sub- 
mitted to the jury, there being no rule which required such removal. 

[Ed. Note. — For other cases, see Master and Sei-vant, Cent. Dig. §§ 1089, 
1090, 1092-1132; Dec. Dig. <g=>289.] 

4. Masteb and Servant ©=210 — Master's Liability foe Injuey to Serv- 

ant — Assumption op Risk. 

An instruction that a railroad employé, who was struck and killed by 
cars left standing on a delivery track and which moved downgrade be- 

©ssiFor other cases see same topic & KEY-NUMBEH in ail Key-Numbeved Digests & Indexes 
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cause thé hand brakes had not been set, did not assume the risb froin 
such danger, held correct. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 554- 
556 ; Dec. Dlg. ©=210. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. K. Co. V. Hennessey, 38 C. 0. A. 314.] 

In Error to the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Action at law by Lillie M. Stewart, administratrix of the estate of 
Harry M. Toft, against the Illinois Central Railroad Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Wm. Baird & Sons, of Omaha, Neb., Helsell & Helsell, of Ft. 
Dodge, lowa, and Blewett Lee and W. S. Horton, both of Chicago, 
111., for plaintiff in error. 

J. A. McKenzie, of Omaha, Neb. (McKenzie & Cox and J. E. Von 
Dorn, ail of Omaha, Neb., on the brief), for défendant in error. 

Before HOOK and CAREAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This action was commenced by de- 
fendant in error, hereinafter called plaintiff, against plaintiff in error, 
hereinafter called défendant, to recover damages for negligently caus- 
ing the death of one Harry M. Toft on Jauuary 27, 1913. Deceased 
was an employé of the South Omaha Joint Car Inspection Associa- 
tion, and défendant was engaged in Interstate transportation, using the 
services of the Car Inspection Association in connection with other rail- 
roads. On the above date, at about 9:15 p. m., deceased was engaged 
in repairing a defective coupling on one of defendant's cars, and 
while so engaged was caught by a moving car belonging to défendant 
and fatally injured. The track on which the injury occurred was 
known as the Illinois Central delivery track. At the place of the in- 
jury it had an incline of three-tenths of a foot per 100 feet. There 
was a string of 18 or 20 cars standing on this track. The car at the 
northwesterly end of the string had the broken coupling which Toft 
was repairing. In addition to this string of cars, there were 3 othet 
cars placed on the samie track about 15 to 20 feet from the car on 
which deceased was working. Thèse 3 cars moved by force of grav- 
ity, striking deceased and causing his death. The alleged act of nég- 
ligence submitted to the jury was the leaving of thèse 3 cars without 
having the hand brakes thereon set. The alleged errors of the trial 
court will be taken up in the order in which they are argued by counsel 
in the brief. 

[1] It is first urged that error was committed in the refusai of the 
trial courtto direct a verdict in favor of défendant, for the reason 
that the complaint showed that the action was brought under the stat- 
ute of Nebraska, while the évidence showed that the case was one tri- 
able only under the fédéral Employers' Liability Law. St. Louis, I. 
M. & S. R. Co. V. Hesterly, 228 U. S. 702, 33 Sup. Ct. 703, 57 L. Ed. 
1031; St. Louis, S. F. & T. R. Co. v. Seale, 229 U. S. 156, 33 Sup. 

®=5For other cases see same topio & KBY-NXJMBER in ail Key-Numbered Digests & Indexes 
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Ct. 651, 57 h. Ed. 1129, Ann. Cas. 1914C, 156. This contention îs based 
upon the folio wing allégation of the pétition: 

"That thIs action is brought for and on behalf of the next of kin of the sald 
deceased, the said deceased having left no wldow or children snrviving hlm ; 
that the mother of the said deceased, Oarrle Toft, of the âge of fiftj'-three (53) 
years, the sister, Matiel ïoft, twenty (20) years of âge, and a brother, Milton 
Toft, seventeen (17) years of âge, are the only surviving next of kin of the said 
deceased; that the mother of tlie said deceased at the time of hls death was 
entirely, and the sister and brother were In part, dépendent upon the said de- 
ceased for their care, support, and maintenance." 

Whether or not the allégation above quoted was sufficient under 
the law of Nebraska we need not détermine, as we are satisfied that it 
was sufficient under the fédéral Eniployers' Liability Act. Section 1, 
c. 149, 35 Stat. 65, provides : 

"Or, in case of the death of such employé, to hls or hor Personal représenta- 
tive, for the beneflt of the surviving vs'idow or husband and children of such 
employé ; and. If none, then of such employ&'s parents ; and, if none, then of 
the next of kin dépendent upon such employé." 

The case was in fact tried as one under the fédéral Employers' Lia- 
bility Act. The court said in its charge to the jury: 

"The action is brought hère by Mrs. Stewart, the admlnistratrix ; but it is 
entirely for the benefit of the mother under the statute. Under the circum- 
stances hère, no one else is entitled to any recovery. She is the sole beneflciary. 
The only damages which could be recovered, if any are given, are the pecuni- 
ary damages which the mother has suffered by the death of Mr. Toft." 

No évidence was introduced at the trial tending to show the âge or 
dependency of the brother and sister. The référence to them in the 
complaint was treated as surplusage. As the mother was the benefi- 
ciary under the fédéral law, we see no error in this ruling of the 
court. 

[2] It is next claimed that the trial court erred in refusing to di- 
rect a verdict in favor of plaintiff in error, for the reason that the évi- 
dence showed that the deceased was guilty of contributory négligence. 
In this connection the following rules were introduced in évidence: 

"A blue flag by day and a blue light by nlght, dlsplayed at one or both ends 
of an engine, car, or train, indicates that workmen are under or about it ; 
vrhen thus protected it must not be coupled to or moved. Workmen will dis- 
play the blue signais, and the same workmen are alone authorized to remove 
them. Other cars must not be placed on the same track so as to intercept the 
view of the blue signais, without first notifying the workmen." 

"Joint Car Inspection Association, Ail Employées: It has been called to my 
attention that there are belng repairs made to cars on transfers and in Al- 
bright without the protection of a flag. In the future, where it is necessary 
to make repairs on cars, you must protect yourself by flags. W. H. Cressey, 
South Omaha, Nebraska, February 16, 1911." 

It is claimed that the deceased under thèse rules was bound to protect 
himself by either a flag or a blue light. Considering, however, the act 
of négligence which was submitted to the jury, and the further fact 
that the cars moved by gravity at the time they caught deceased and 
fatally injured him, it is apparent that a flag or a light would hâve 
been no protection against the force of gravity, which neither sees nor 
hears. As the three cars were placed upon the track before the de- 
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ceased commenced to repair the defective coupling, no flag or light 
would be expected at that time. We see no error upon this point. 

[3] It is also claimed that tine deceased had no authority to make 
repairs on the delivery track. George Alter, who was an employé of 
the Joint Car Association at South Omaha, testified as a witness for 
the plaintiff. He testified that he was called a flying inspector or book- 
man ; that Toft, the deceased, was considered his helper. Alter and the 
deceased were on duty at the time of the injury. They inspected the 
19 or 20 cars standing on the delivery track. There was a defective 
coupling on the nineteenth car, or the north car in that string of cars. 
It was the knuckle part of the coupling ; the point of the knuckle was 
broken off, and of course it made it defective, and necessary to be re- 
paired either there or sent back and be repaired. We had knuckles to 
repair this defective one at our disposai. I discovered the broken 
knuckle and I made mention to Mr. Toft, and I said, 'You had better 
put a card on it.' — That meant a bad order card, and he says, T will get 
one and put it in,' It was a loaded car going to the Cudahy Packing 
Company, I believe — so I didn't say any more. After that, he (the de- 
ceased) got this knuckle and started back up to put it in. I was there 
when he got the knuckle ; he picked it out and says, T got one,' and put 
it on his shoulder. He started off, and I went to attend to other busi- 
ness. If a man can get at this repair handily, he can do it in a minute's 
time ; you take out the knuckle pin, throw the old one out and put an- 
other one in ; if a man bas the material right there it can be donc in a 
minute. 

In référence to the duty of the deceased as to where he should makfl 
the repair of the defective coupling the court charged the jury as fol 
lows: 

"There Is évidence that Mr. Toft had a conversation wlth Mr. Alter, who 
was his Immédiate superlor, after it was discovered that this coupling was 
broken, and that Mr. Alter said he thought he had better put a card on the 
car, a safety appliance card, and that In the usage of the yards, when that 
kind of a card is placed upon a car, the car is afterwards repaired and usually 
removed, perhaps always removed, to another track before the repair is made. 
But there is also évidence that after that conversation, and after walking the 
length of the 18 or 19 cars, Mr. Toft obtalned a new coupling apparatus to 
take the place of the one which was defective, and that Mr. Alter knew this, 
and Mr. Toft put it upon his shoulder and told Mr. Alter he was going to see 
if he could put it in, and that Mr. Alter made no objections to that conduct. 

"I think you at liberty to infer, from those facts and the rest of the évi- 
dence, that Mr. Toft had the right, if he chose, in the exercise of good judg- 
ment, or his own good judgment, ta undertake to make that repair on the 
car at that place, and that he was not bound to card the car and to require it 
to be removed, but it was a matter for hlm to décide as to whether he should 
do that ; and if you find that he did not exercise ordinary care in deciding to 
undertake to make that repair at that place, but that ordinary care on his part 
should hâve required him to remove the car to the repair track, then you would 
be authorized to find that he was guilty of contributory négligence in under- 
taklng it there, and, of course, that that contributed to his injury, by placlng 
him where subsequently the cars drifted down upon him and caught him. 

"The method in which he undertook to make that repair has been dlsclosed 
to you. He thought it would take but a minute. It seemed to hâve taken 
quite a period longer. It was in the dark. He had a lantern, and there was 
another employé around him there for a while with another lantern, and he 
would not be entitled always to absolutely pay no attention to surrounding ob- 
223 F.— 3 
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jects ; and If, In the exercise of ordlnary care, he should tave kept a lookout 
around Mm, and should hâve seen thèse cars approaching him In time to hâve 
avolded it, yon would be authorized to find that he was guilty of contributory 
négligence in that respect. Whatever you find In the way of contributory nég- 
ligence, If any, that Mr. Toft was guilty of, if he was guilty of any, should be 
eonsidered by you in arriving at your verdict." 

We are of the opinion that the question as to where the deceased 
should perform the duty of repairing was properly left to the jury. 
Again, the rule or instruction of the Joint Car Inspection Association, 
above quoted, contained no provision against making repairs at any 
particular place, but it provided that wherever they were made em- 
ployés should protect themselves by a ûag. Mr. Cressey, who signed 
the instruction, says that his attention had been called to the fact that 
repairs were being made to cars on transfers and in Albright without 
the protection of a flag. There was no fault found with the place where 
the repair was to be made, and he assumed that they would be made on 
the transfer track. We see no merit in the fifth assignment of error, 
which relates to the paragraph in the court's charge in regard to the 
duty of the employés of the plaintiff in error towards other employés 
working about the cars on the delivery track. 

[4] It is next urged that the court erred in charging the jury upon 
the subject of assumption of risk. The court told the jury that if they 
found the cars which caught the deceased were moved by the force of 
gravity, the deceased did not assume the risk incident to the cars being 
left without the hand brakes being set. There certainly was no error 
in this instruction, as the deceased only assumed those risks that were 
known by him or were plainly obvions, and there is no évidence in the 
record that the deceased heard or saw the cars moving upon him, or 
knew the hand brakes had not been set. In the absence of knowledge, 
he could rely upon the presumption that the employés of défendant had 
performed their duty in setting the hand brakes on the cars. Rules 
761 and 821, in évidence. 

The seventh assignment of error relates to that portion of the charge 
in regard to the conversation had between the witness Alter and the de- 
ceased hereinbefore quoted. 

In view of the fact that the court left the question to the jury as to 
whether the deceased had a right to make the repairs where he did, the 
criticism of this portion of the charge, to the effect that it permitted 
Alter to décide where the repair should be made, in opposition to the 
rules of the association or railroad company, is not well taken, 

Judgment below should be afifirmed ; and it is so ordered. 



BLBSSINQ V. BLANCHARD 35 

BLESSING V. BLANCHARD et al. 

In re PACIFIC MOTOR CAR CO.'S ESTATE. 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.) 

No. 2530. 

1. Bankbuptcy ©=.348 — Claims — Peiokity— "Wage-Eaener." 

Bankr. Act July 1, 1898, c. 541, § 64b (4), 30 Stat 563 (Comp. St. 1013, 
§ 9648), gives priority to wages due to workmen, clerks, salesmen, or serv- 
ants, earned witbin three months before the commencement of the pro- 
ceedings. Section 1, subd. 27 (Comp. St. 1913, § 9585), deflnes a "wage- 
earner" as an indivldual worklng for wages, salary, or hire at a rate of 
compensation not exceeding $1,500 a year. HelcL, tbat subdivision 27 does 
not refer to or limit section 64b (4), and hence priority cannot be denied 
merely because a claimant's wages or salary exceeded $1,500 a year, as 
that subdivision deflnes a "wage-earner" in any provision of the Bank- 
ruptcy Act or proceeding relatlng thereto in which. the word may be found, 
and more espeelally the section prescriblng the classes which may be ad- 
judged an involuntary bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dlg. <S=>348. 

For other définitions, see Words and Phrases, First and Second Séries, 
Wage-Earner.] 

2. Banketjptcy ©=3348 — Claims— Priority — "Servant." 

The gênerai manager of a bankrupt corporation had authority to hire 
and discharge men and to supeiinteiid the salesmen, and had the gênerai 
control of the workmen in ail departments. He also worked as salesman, 
and he was nclther an oflicer, a dlrector, nor a stockholder of the corpora- 
tion. Held, that hls clalm for salary was not entitled to priority under 
Bankr. Act, § 64b (4), slnce, though the word "servant" often has a broad 
meaning, and in one sensé may Include ail employés In the service of an- 
other, and also the offlcers of corporations, it is not used in that sensé in 
the section in question, but means a restrlcted class of subordinate helpers, 
who work for wages, but who are neither salesmen, workmen, nor clerks, 
espeelally as priority of payment is Intended for the beneCt only of those 
dépendent upon their wages, and who, having lost their employment by 
the bankruptcy, are in need of protection. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. <S=348. 

For other définitions, see "Words and Phrases, First and Second Séries, 
Servant] 

3. Banketjptcy ■©='348 — Claims — Priority. 

Where the superlntendent of an automobile company's shop, having au- 
thority to hire and discharge men In hls department, but who was subject 
to the control and direction of the gênerai manager, did the same klnd 
of work in the shop as the men working under him in the repair of auto- 
mobiles and gênerai shop work, hls claim for salary was entitled to prior- 
ity under Bankr. Act, § 64b (4). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. <®=348.] 

4. Bankeuptcy <g=>348 — Claims — Priority. 

The claim for salary of such superlntendent was entitled to priority un- 
der the California statute giving priority in Insolvency proceedings to 
miners, mechanlcs, salesmen, clerks, servants, laborers, or other persons 
for work done or services rendered, assuming that such law was not sup- 
planted by the Bankruptcy Act 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 536; Dec. 
Dlg. <S=>348.] 

^caFor oth» cases see same topio & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexas 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the First Division of the Northern District of Cal- 
if ornia ; M. T. Dooling, Judge. 

In the matter of the Pacific Motor Car Company, bankrupt. On pé- 
tition by Chas. B. Blessing, trustée in bankruptcy, to revise a judgment 
allovk^ing priority to claims of G. A. Blanchard and another. Reversed 
in part, and affirmed in part. 

Heller, Powers & Ehrman and Reuben G. Hunt, ail of San Fran- 
cisco, Cal., for petitioner. 

R. H. Countryman, of San Francisco, Cal., for respondents. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. This is a pétition to revise the judg- 
ment of the District Court in allowing priority to claims of two em- 
ployés of the bankrupt. Blanchard was allowed a priority of $145.20, 
and Winn was allowed a priority of $245 ; the said sums being the 
balance due them respectively on their salaries earned within three 
months prior to the filing of the pétition in bankruptcy. The bank- 
rupt was engaged in buying, selling, and repairing automobiles. 
Blanchard was the gênerai manager of the bankrupt, at a salary of 
$300 per month. As gênerai manager, he had authority to hire and 
discharge men, and to superintend the salesmen, and he himself worked 
in the capacity of a salesman. He had the gênerai control and direction 
of the workmen in the employment of the bankrupt in ail its depart- 
ments. He was not an officer, director, or stockholder of the bankrupt. 
Winn was the superintendent of the shop. He had authority to hire 
and discharge the men in his department, but was subject to the control 
and direction of Blanchard. He did the same kind of work in the 
shop as did the men who worked under him, in repairing automobiles 
and gênerai shop work. 

[1] The petitioner claims that neither Blanchard nor Winn was 
entitled to priority of payment, first for the reason that each was re- 
ceiving a salary in excess of $1,500 per year ; and it is contended that 
section 64b (4) of the Bankruptcy Act is to be construed in connection 
with section 1, subd. 27, of the Bankruptcy Act. That subdivision is 
found in a chapter which is devoted to définitions of words and phrases 
used in the act. Subdivision 27 defines a "vvage-earner," and déclares 
that the term "shall mean an individual who works for wages, sal- 
ary, or hire at a rate of compensation not exceeding one thousand five 
hundred dollars per year." Although there is some authority to the 
contrary, we are of the opinion that the provision just quoted does 
not refer to or limit section 64b (4). It was intended only to define 
the phrase "wage-earner" in any provision of the Bankruptcy Act or 
proceeding relating thereto in which the word might be found, and 
more especially section 4b of the act (Comp. St. 1913, § 9588), which 
provides that any persons, excepting a wage-earner or a person en- 
gaged chiefly in farming or the tillage of the soil, etc., may be adjudg- 
ed an involuntary bankrupt. 
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[2] The question remains whether or not Blanchard and Winn were 
entitled to priority under the provisions of section 64b (4), which gives 
priority to wages due to worlcmen, clerks, traveling or city salesmen 
or servants. The Bankruptcy Act of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 517) gave priority for wages due "any operative or clerk 
or house servant." The act of 1898 originally provided for priority 
of wages due to "workmen, clerks and servants." In 1906 (Act June 
15, 1906, c. 3333, 34 Stat. 267 [Comp. St. 1913, § 96481) it was amend- 
ed by inserting the words "traveling or city salesmen," an amendment 
which was induced by décisions in which it had been held that sales- 
men were not included under the word "servants" in the original act. 
The word "servants" often has a broad and inclusive meaning, and in 
a sensé it may be said to include ail employés in the service of another, 
and also the officers of corporations. It is very clear, however, that 
it is not used in that sensé in the section under considération. Al- 
though the word "servant" is broader than the term "house servant," 
as used in the act of 1867, it was not intended by its use in the act 
of 1898 to include ail employés ; otherwise, there would hâve been no 
necessity for a spécifie mention of workmen or clerks or salesmen. We 
think the word "servant" should be held to mean a restricted class of 
subordinate helpers who work for vi'ages, but who are not salesmen, 
workmen, or clerks. We do not think it includes the manager of a 
business, notwithstanding that he may also hâve rendered services as 
a salesman. 

Priority of payment was intended for the benefit only of those 
who are dépendent upon their wages, and who, having lost their 
employment by the bankruptcy, would be in need of such protec- 
tion. It evidently was not thought that the gênerai manager of the 
business would require spécial protection. Such seems to hâve been 
the opinion of the courts of bankruptcy. In re Grubbs-Wiley Grocery 
Co. (D. C.) 96 Fed. 183 ; In re Carolina Cooperage Co. (D. C.) 96 Fed. 
950; In re Albert O. Brown & Co. (D. C.) 171 Fed. 281; In re 
Greenberger (D. C.) 203 Fed. 583. In Latta v. Lonsdale, 107 Fed. 585, 
47 C. C. A. 1, 52 L. R. A. 479, the Circuit Court of Appeals for the 
Eighth Circuit, in construing a statute of Arkansas which denied 
préférences among creditors of insolvent corporations "except for 
wages and salaries of laborers and employés," held that an attorney 
employed by a corporation at a yearly salary, payable monthly, was not 
entitled to the préférence. The court said that statutes of the charac- 
ter under considération were enacted for the protection of wage- 
earners proper, who had neither the position, nor the opportunity, nor 
the capacity to obtain payment or security for their services. 

[3] The claim of Winn as presented to the bankruptcy court re- 
cited that he was superintendent of the shop, working in and about 
the shop in the repair of automobiles and in the service department 
of said bankrupt, and that his salary was $150 a month. We are not 
convinced that the court below was in error in holding that Winn 
was a workman within the meaning of section 64b (4). The fact that, 
while working with the men as their foreman, he was superintendent of 
the repair shop, would not necessarily place him in a différent class 
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from the other workmen, or exclude him from the protection of 
the act. 

[4] In the briefs there is discussion of the question whether or not 
the statute of the state of California providing for priority payment 
in insolvency proceedings under the state law is supplanted by the 
Bankruptcy Act deaHng with the same subject. It is unnecessary to 
consider that question hère, for Blanchard, whose claim to priority 
under the Bankruptcy Act we think should be denied, is not included 
among those for whom tlie benefit of the state law is intended; that 
is to say, "miners, mechanics, salesmen, clerks, servants, laborers or 
other persons for work done or services rendered." 

As to Blanchard, the judgment below is reversed ; as to Winn, it is' 
affirmed. 



SMALLWOOD v. MOORE et al. 

(Circuit Court of Appeals, Eightli Circuit. Aprll 23, 1915.) 

No. 142. 

1. HOMESTEAD <S=>138— ELECTION Between Homestbad attd Distbibtttivk 

Shabe. 

Under the laws of lowa, the hustiand of an intestate inherits one-third 
of her real estate, tei-med tds dlstributive share, or, at liis élection, tlie 
riglit to tlie liomestead exempt from tlie elaims of crcditors. A bankrupt's 
wife owiied 110 acres of laud, and with her husband and children li^'ed 
on the 40 acres constituting the homestead until her death in December, 
?1912. The husband aud eliildron continuod to occupy the premises until 
February 20, 1013, wlien tlie husband coDveycd to the children ail his 
right, title, and intcrest tîierein. On April 9, 1013, he filed a voluntary 
pétition in banlîruptcy and listed in his sclieduîes "a dower interest of 
one-third" in the 110 acres, also claimlng as his exempt liomestead the 
40-acre tract. Held, that the deed to the children did not show an élec- 
tion by the husband to abandon his homestead right and convey his dls- 
tributive share to defraud his creditors, iior was the listing of "a dower 
Interest" of persuasive signiflcance, while his continuous living on the 
homestead after the doatli of his wlfe, aud his claim of the homestead 
exemption when he flied his pétition in bankruptcy, evidenced his élection 
to claim the homestead right. 

[Ed. Note. — For other cases, see Homestead, Dec. Dig. <S^138.] 

2. Fbaxjdulent Conveïakces ©=352 — Exempt Peopehtt— Homestead Right. 

Where one, having a homestead right exempt from the clalnis of cred- 
itors, conveyed it to his children, the owners of the fee, subject to the 
homestead right, in considération of his love and affection for them aud 
their verbal agreomeut to care for him, the conveyanee was valid against 
his creditors and ail the world. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
llS-127; Dec. Dig. ®=352.] 

Pétition to Revise Order of District Court of the United States for 
the Southern District of lowa; Smith McPherson, Judge. 

In the matter of Thomas Moore. On pétition by Charles W. Small- 
wood, trustée in bankruptcy, to revise an order in favor of George 
Moore and others respecting an interest in land. Pétition dismissed. 

<e=»For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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J. C. Mabry and Thomas Hickenlooper, both of Albia, lowa, for pe- 
titioner. 
John W. Lewis and R. R. Ramsell, both of Ottumwa, lowa, for re- 

spondents. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. This case cornes by a pétition to revise 
an order of the court of bankruptcy, and it présents a single question: 
Did Thomas Moore by his deed of February 20, 1913, elect to take his 
distributive share in the 110 acres of land in lowa of which his wife 
died seised, so that he thereby estopped himself from electing and hold- 
ing his homestead right in the 40 acres thereof on which he had lived 
for years, and on which he was living with his two unmarried sons 
when he was adjudged a bankrupt on April 9, 1913? 

[1] Under the laws of lowa the husband of a wife who dies intes- 
tate inherits, at his élection, one-third of her real estate, which is 
termed his distributive share, or the right to possess and occupy the 
whole homestead exempt from the claims of his creditors. The dis- 
tributive share is termed the primary right, the right presumed in the 
absence of an élection. A method of élection is prescribed by statute, 
but it is not exclusive. There was no such élection in this case. The 
time within which it might be made did not expire before the conclu- 
sion of the proceedings in this case. A conveyance of the distributive 
share has been held in many cases to constitute an élection of that share. 
Possession and occupancy of the homestead for many years hâve been 
held to évidence an élection of the homestead right. No hard and fast 
rule has been established that every conveyance by one of his distrib- 
utive share is an irrévocable élection thereof, or that every continuing 
possession and occupation constitutes a choice of the homestead right, 
The courts of lowa hâve determined each élection by the facts and cir- 
cumstances of each particular case. 

From the year 1900 until her death on December 28, 1912, Catherine 
Moore, the wife of Thomas Moore, the bankrupt, was the owner of 
110 acres of land in Mahaska county, lowa. She, her husband and 
three children lived on this land in a dwelling house and appurtenant 
buildings upon 40 acres of it which is described as the northwest quar- 
ter of the northeast quarter of section 34,.^township 74 north, of range 
17 west. Since her death Mr. Moore and his two sons, one of whom 
was a minor, employed a housekeeper and continued to occupy and use 
the premises as their home. Mattie Forsyth, Earl T. Moore, and Per- 
rin L. Moore are the only children and the only heirs at law of Cather- 
ine Moore. On February 20, 1913, Mr. Moore in considération of love 
and affection for thèse children, and of their verbal agreement to care 
for him in his old âge, made a warranty deed to them of ail his right, 
title, and interest, whether at law or in equity, and of ail and any kind 
in the 110 acres. On April 9, 1913, Moore filed his voluntary pétition 
in bankruptcy. In Schedule B (1) attached to his pétition he listed "a 
dower interest of one-third" in the 110 acres, and in the same connec- 
tion he claimed his homestead exemption in thèse words : 
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"The petitioner owns and claims as hls exempt homestead under the laws 
of lowa, the" 40-acre tract on which the buildings were situated, which he 
dfescribed according to the government survey. 

After the trustée was chosen he insisted that Moore's deed of Feb- 
ruary 20, 1913, constituted an élection by him of his distributive share 
of the estate of his wife and estoppcd him from thereafter claiming his 
homestead right in the 40-acre tract on which he Uved, that the deed 
was voidable as to his creditors and that this trustée, as their représent- 
ative, was entitled to take and sell one-third of the 110 acres and to 
apply the proceeds of the sale to the payment of the claims of Moore's 
creditors. The référée sustained, but the court below overthrew, this 
contention, and held that the bankrupt was still entitled to his home- 
stead right in the 40-acre tract on which he had resided so many years, 
and on which he was still living. 

[2] Conceding, without deciding, that if Moore had elected to take 
and had conveyed to his children his distributive share in his wife's es- 
tate, without any other considération than his love and affection for his 
children and their verbal agreement to care for him, that conveyance 
would bave been voidable by his creditors, it is also certainly true that 
if he had elected to take his homestead right in the 40-acre tract and 
for the same considération had conveyed that right to his children, who 
were the owners of the fee therein subject to his homestead right, that 
conveyance would hâve been valid against his creditors and ail the 
world. Green v. Root (D. C.) 62 Fed. 191, 199, 200; In re Feas' Es- 
tate, 30 Wash. 51, 70 Pac. 270, 272; Wilson v. Fields (Tex. Civ. App.) 
50 S. W. 1024. Fraud is not to be presumed. That interprétation 
which validâtes should be preferred to that which avoids a contract or 
deed. And that construction of acts and sayings which tends to sus- 
tain should be preferred to that which tends to destroy the rights of 
homesteaders. Read the deed of February 20, 1913, in the light of 
thèse familiar rules, and no élection to abandon his homestead right 
and convey his distributive share to defraud his creditors is readily 
perceptible. If he had made a warranty deed of an undivided third 
of the 110 acres, there might hâve been some basis for the contention 
that he had thereby evidenced his intention to sélect his distributive 
share in préférence to his- homestead right and to convey the former. 
But he did not do this. He conveyed nothing, and he warranted the title 
to nothing, but his right, title, and interest, whatever it was or might 
be, in the 110 acres. The description in the conveyance covers his 
homestead right as completely as it does his distributive share. This 
description and the deed itself were probably drawn, and Moore exe- 
cuted the latter, without any purpose or intention whatever to make 
or évidence any choice or élection between the distributive share and 
the homestead right of the grantor, but with the sole purpose of re- 
leasing to his children ail the interest he had in the land, of whatever 
character it might be, in considération of their undertaking to carry 
him comfortably through his later years. To deduce from such a con- 
veyance the conclusion that the grantor intended thereby to sélect one- 
third of the 110 acres as his distributive share, and make a voidable 
conveyance of it to his children to defraud his creditors, when without 
defrauding his creditors, and with honest intent, he could by the same 
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deed vest an unassailable title to the same property in the grantees, by 
selecting and relinquishing to them his homestead right, is such a 
forced and unwarrantable déduction that it fails to commend itself to 
the judgment. Dower had long been abolished in lowa when Moore 
filed his schedule, and his listing of "a dower interest of one-third" in 
the 110 acres is without persuasive significance upon the issue in this 
case. But his continuous living on his old homestead after the death 
of his wife, and his clear claim of his homestead exemption when he 
first fded his pétition in bankruptcy, évidence his true choice and real 
intention. The court below made no mistake in its conclusion that the 
bankrupt had never elected to take his distributive share of the estate 
of his wife and that he was not estopped from choosing and securing 
his homestead right in the 40-acre tract. 
Let the pétition be dismissed. 



THOMAS et al. v. ANDERSON et aL 

(Circuit Court of Appeals, Eiglith Circuit. May 3, 1915.) 

No. 4303. 

1. Appeal and E'eroe iS=185 — Peesenting Questions in Lowek Coubt— 

jueisdictional question. 

Where the question of ttie jurisdiction of the District Court is plainly 
apparent on the record, it cannot be ignored on appeal, even though it 
was not presented in the trial court, except by assignment of error after 
the final decree on the merits. 

[Ed. Note. — For o'ther cases, see Appeal and Error, Cent. Dig. §§ 116(>- 
1176, 1375; Dec. Dig. <S=»185.] 

2. Courts <S=3317— .Turisdiction of United States Couets— Diveesitt or 

ClTIZENSHIP— ReAKEANGEMENT OF PARTIES. 

In a suit by tliree heirs, who were citizens of Tennessee, against the 
executor, who was a citizen of Missouri, in which the administrator of 
a deceased heir, who was also a citizen of Missouri, was joined as défend- 
ant to secure a construction of the will, the plaintiffs claiming either 
that it did not dispose of the residuary estate, or that the executor 
was given such estate in trust for the heirs, and the executor claim- 
ing that the residuary estate was given to hirn absolutely, the admin- 
istrator must be classed as a i)laintifl: in aligning the parties for the 
purpose of determiuing jurisdlction, and therefore one of the parties 
plaintifC was a citizen of the same state as the défendant, and the Dis- 
trict Court was without jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. <S=>317.] 

3. Courts ©=310 — .Tueisdiotion of Usited States Courts— Diveesitt or 

CiTIZEKSIIlP — U^i>'ECESSARy PARTIES. 

Though the interest of the administrator was like that of the other 
plaintiffs, so that he was a proper iinrty, his interest was severable from 
theirs, and he was not a necessary party, and therefore need not hâve 
been joined under equity rule 39 (226 U. S. 659, 33 Sup. Ct. xxix), pro- 
viding that where a proper, but not necessary, party could not be brought 
in without ousting the jurisdiction of the trial court, that court may in 
its discrétion proceed in his absence, the decree to be without préjudice 
to his rights, which rule was merely declaratory of the prior practice. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. 
•©=3310.] 

or other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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4. OouBTs <®=>318 — JuEisDioTioN OF United States Cotjets — Dismissai, as 

TO PAETIES. 

The trial court can retain jurisdiction of a suit by allowing amend- 
ments to the pleadings and dismissals as to proper, but not necessary, 
parties whose présence would oust the iurisdiction o£ the court 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 863; Dec. Dig. 
®=»318.] 

5. Courts <®=»318 — Jtjbisdiction or United States Courts— Divebsixt of 

CiTIZENSHIP— AMENDMENT— APPELLATB COURTS. 

The appellate court cannot permit the amendaient of the pleadings 
and dismissai as to parties, so as to i-etain jurisdiction, since their func- 
tion is supervisory and corrective, and Judicial Code (Aet March 3, 1911, 
c. 231, 36 Stat. 1087) § 274c, as added by Act March 3, 1915, allowing 
such courts to permit amendments In case of an existing diversity of 
citizenship defectively alleged, does not authorize them to permit a dis- 
missai of an unnecessary party to retain jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 863; Dec. Dig. 
®=318. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

Appeal from the District Court of the United States for the Western 
Disti^ict of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit by Harry Anderson and others against William E. Thomas, 
exécuter, and others. Decree for plaintiffs, and défendants appeal. 
Reversée! and remanded, with directions to dismiss the suit without 
préjudice for want of jurisdiction, unless the objection to the jurisdic- 
tion is removed by amendment with leave of the trial court. 

Alfred N. Gossett, of Kansas City, Mo., for appellants. 

William C. Michaels and E. Wright Taylor, both of Kansas City, 
Mo. (Delbert J. Hafif, Edwin C. Meservey, and Charles W. German, ail 
of Kansas City, Mo., and Alfred T. Eevine, of Nashville, Tenn., on the 
brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. [1] A question of jurisdiction of the trial 
court lies at the threshold of this case. Though not presented there, 
except by an assignment of error after final decree on the merits, it is 
plainly apparent on the record and cannot be ignored. Yocum v. Park- 
er, 66 C. C. A. 80, 130 Fed. 770. 

[2] Three heirs at law of a testatrix sued the executor of her will 
officially and individually in the District Court of the United States 
for the Western District of Missouri to recover a part of the residuary 
estate. The plaintiffs were citizens of Tennessee. The executor, who 
was also an heir, was a citizen of Missouri. The administrator of a 
fifth heir, likewise a citizen of Missouri, was made a défendant. The 
single, common point of controversy shown by the bill of complaint 
was the construction and validity of the clause of the will purporting 
to dispose of the residuary estate. If the plaintiffs were right in their 
contention, each of them was entitled to one-thirteenth of that part of 
the estate, as though in respect thereof the décèdent had died intestate, 

@==>Por other cases see same topio & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 



THOMAS V. ANDEESON 43 

or, îf not so, then that the executor took under the will as trustée for 
them, and the défendant administrator was entitled to a like share for 
the same reason. On the other hand, if the executor was right, he took 
the entire residuary estate under the will, to their exclusion. That the 
executor was also an heir, and had purchased the interests of certain 
other heirs, is unimportant. He was not asserting the right so derived 
and acquired to the détriment of the other parties to the suit. There 
was no controversy on that score. The controversy was directed solely 
to his claim to the entire residuary estate under the will. In that he 
stood alone, and the other parties to the suit, contesting his position, 
stood together against him. There was no dispute between the plain- 
tififs and the défendant administrator. He was equally interested with 
them in defeating the executor. Therefore, in aligning the parties for 
the purpose of jurisdiction, he should be classed as a plaintiff. The 
resuit is we hâve a suit by three citizens of Tennessee and a citizen of 
Missouri against another citizen of Missouri. That this conclusion 
does not rest on f anciful premises is confirmed by what occurred after 
the bill of complaint was filed. The défendant administrator, in an- 
swering, admitted the plaintifï's averments and joined them in their 
prayer for relief. The decree of the court was for him equally with 
each of them, and with them he now asks an affirmance of the decree. 
He was a real and proper party plaintiff in the suit, and, being a citizen 
of the same state as the real défendant, the trial court was without 
jurisdiction. Watson v. Bonfils, 53 C. C. A. 535, 116 Fed. 157. 

[3] The three plaintifïs who brought the suit could hâve maintained 
it without the administrator. The interest of the latter, though like, 
was severable from theirs, and his présence was not essential to the 
relief they sought in their own behalf . He was a proper party, but not 
an indispensable one, within the long-settled meaning of those terms. 
Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 30 Sup. Ct. 10, 
54 L. Ed. 80; Horn v. Lockhart, 17 Wall. 570, 21 L. Ed. 657. Where 
a person whose présence in a suit is proper, but not indispensable, 
cannot be made a party without ousting the jurisdiction of the trial 
court, it may in its discrétion proceed in his absence, and the decree 
shall be without préjudice to his rights. The thirty-ninth equity rule 
(226 U. S. 659, 33 Sup. Ct. xxix), to that effect is declaratory of the 
settled practice at the time of its adoption. 

[4, 5] When the trouble is noticed after the suit has been brought, 
the power of the court to retain jurisdiction by allowing amendments to 
pleadings and dismissals of those whose présence would oust it has been 
upheld in the interest of justice and the speedy détermination of litiga- 
tion. Grove v. Grove (C. C.) 93 Fed. 865. But the cure, if there can 
be one, must be had in the court of original cognizance, not in the 
appellate court. The former is the forum of first action, where the 
parties corne and go, where the pleadings are presented and the issues 
formed and tried. The function of an appellate court is supervisory 
and corrective. By section 274c of the Judicial Code (Act March 3, 
1915) it has been enlarged in case of an existing diversity of citizenship 
defectively alleged ; but the power to allow amendment, so conf erred, 
does not reach the case at bar. Various conditions in which cases hâve 
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been sent back to trial courts with authority to make corrections to 
show jurisdiction appear in the following: Lewis v. Darling, 16 How. 
1, 13, 14 L. Ed. 819; Gaylords v. Kelshaw, 1 Wall. 81, 83, 17 L. Ed. 
612 ; Robertson v. Cease, 97 U. S. 646, 650, 24 E. Ed. 1057 ; Continen- 
tal Ins. Co. V. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193, 30 L. Ed. 380; 
Denny V. Pironi, 141 U. S. 121, 11 vSup. Ct. 966, 35 L. Ed. 657; Roberts 
V. Lewis, 144 U. S. 653, 658, 12 Snp. Ct. 781, 36 L. Ed. 579; Stuart v. 
Easton, 156 U. S. 47, 15 Sup. Ct. 268, 39 L. Ed. 341. It was specifical- 
ly held in Denny v. Pironi, supra, tliat a case cannot be amended on 
appeal to show jurisdiction. 

The decree is reversed, and the cause is remanded, with direction to 
dismiss the suit without préjudice for want of jurisdiction, unless the 
obstacle to the jurisdiction is removed with leave of the trial court. 



CENTEAL R. CO. OF NEW JERSET v. HIRSCH. 

(Circuit Court of Appeals, Third Circuit. May 20, 1915.) 

No. 1915. 

CABKrEBS <®=5336 INJUET to PASSENGEU — CONTBIBUTORT NEGLIGENCE. 

A passenger, wliile standing on tlie steps of a vestibuled car in a mov- 
Ing train, to which position he was invited by ttie action of a baggageman 
in opening the vestibule doors under instructions from the couductor to 
let the passenger olï at the next station, should the train be oblîged to stop 
there, was knocked from the steps by the swinging shut of the vestibule 
door which the baggageman had negligently left unsecured. A rule of the 
Company posted in the car prohibited passengers from golng upon the 
platform when the car was moving, and a state statute exempted the Com- 
pany from liabillty for injury to a passenger "by reason of" a violation of 
such rule. jEfeW that, while the passenger may hâve assumed the ordl- 
nary risk in violating the rule, he was not bound to antieipate the nég- 
ligence of the employé which was the proximate cause of his injury, aud 
was not barred of the right to recover for his injury by contributory nég- 
ligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1357-13C2 ; Dec. 
Dig. <@=336.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Hunt, Judge. 

Action at law by S'olomon Hirsch against the Central Raiiroad Com- 
pany of New Jersey. Judgment for plaintifï, and défendant brings er- 
ror. Afïïrmed. 

Edwin F. Smith, of New York City, for plaintifï in error. 
Wilbur A. Heisley, of Newark, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The plaintifï recovered damages in 
the District Court for personal injuries sustained while he was a pas- 
senger on one of the def endant's trains. The other facts^ — either un- 
disputed, or settled by the verdict — are as f oUows : 

<S==>For other cases see same topio h KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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On the afternoon of February 24, 1913, the plaintiff, who was a 
travelmg salesman, went to the Lakewood station two or three minutes 
before 3 :44. This was the schedule time of a regular train by which 
he intended to travel to Farmingdale, a town not far distant. A train 
was standing at the station, which he supposed to be the one he desired 
to take. He checked his trunk to Farmingdale, and testified that the 
baggage master assured him that the trunk would go by the train then 
standing before the station. He took a seat in the forward compart- 
ment of a combination smoking and baggage car, the compartment be- 
ing next to the engine. The train was vestibuled, the doors of the vesti- 
bule being of the usual pattern — a trapdoor, which when closed forms 
part of the platform, and when open leans back against the body of 
the car ; and an upright or perpendicular door, which when closed forms 
an outside walI of fhe vestibule, and when opened swings back against 
the trapdoor. This arrangement requires the perpendicular door to 
be closed before the trapdoor can be lowered. There were devices for 
holding the doors in place when the vestibule was open. 

When the plaintiff was asked for his ticket and offered the conduc- 
tor a mileage book, he learned for the first time that he was on a spécial 
train whose first regular stop was Elizabethport, 40 miles or more be- 
yond where he wished to go. Thereupon he asked to hâve the train 
stopped at Farmingdale, but the conductor refused the request, in- 
forming him, however, that the engine would probably take on water 
at Red Bank, a station some distance beyond Farmingdale, and that he 
could get off there. The plaintiff acquiesced, and paid his fare to Red 
Bank. Soon afterwards the situation arose that has given rise to the 
présent suit. The defendant's road from Lakewood to a point beyond 
Farmingdale is a single track, and at Farmingdale the train on which 
the plaintiff was riding was due to pass another train coming in the 
opposite direction. Only one of thèse trains would stop; if the other 
train arrived first, the spécial would go directly on; but if the spécial 
arrived first, it would be obliged to stop, until the other train should 
pass. With this contingency in mind, the conductor told the baggage- 
man to let the plaintiff off at Farmingdale if the spécial should be 
compelled to stop. The plaintiff overheard the conversation imperfect- 
ly, supposing it to be a positive direction to let him off at Farmingdale ; 
but as it happened, his misunderstanding was of no importance, for as 
the spécial approached Farmingdale both the conductor and the bag- 
gageman ascertained that the other train had not yet arrived, and that 
the spécial would hâve to stop. The conductor learned this fact by 
looking out of the sidedoor of the baggage compartment, and the bag- 
gageman looked out from the vestibule door, which he had opened for 
that purpose. Another reason for opening it was probably to save 
time, as it was part of his duty to descend and turn the switch af ter the 
train stopped. While thèse events were happening, the train was near- 
ing the siding (which was beyond the Farmingdale station), and the 
plaintiff left his seat, carrying his bag and coat, passed through the 
baggage compartment, went out upon the platform, and descended the 
steps, awaiting an opportunity to alight. The train was still moving 
at a speed which the plaintifï described as "fast" — some of the wit- 
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nesses thought it was 15 or 20 miles an hour — when the accident hap- 
pened. One of the doors — probably the perpendicular door — feli 
agaiast his body and forced him off the lower step, so that he was 
obliged to loosen his hold and was thrown to the ground, where he was 
dragged under the train in some way, sufifering the severe injuries com- 
plained of. 

Just why the plaintiff took his place on the platform was the chief 
matter in dispute, but since the verdict we must take the facts to be that 
he was invited to that position of danger by the baggageman (who was 
merely the conductor's agent to let the plaintiff ofï), and that he had 
good reason to believe that he was so invited in order that he might 
alight without delay when the train came to a stop. The jury has also 
found that he was not négligent in accepting the invitation and in tak- 
ing a position on the steps, and further that the in jury was due solely to 
the négligence charged in the déclaration, namely, the baggageman's 
failure to fasten back the doors securely. The company's négligence 
is not denied, and the only question that needs considération now is 
whether the court should hâve given peremptory instructions against 
the plaintiff on the ground that he was guilty of contributory négli- 
gence. If the case should hâve gone to the jury on this point, the in- 
structions were careful and adéquate. 

The case is near the border line, but we bave not been convinced 
that the court was in error. We shall not discuss, and certainly do not 
intend to qualify, the cases that déclare the platform or steps of a mov- 
ing train to be a place of obvions danger, which a passenger must ordi- 
narily avoid. If he voluntarily take such a risk, he must bear the con- 
séquences ; but the verdict has settled that the présent plaintiff did not 
goupon the platform voluntarily, but in response to the invitation by the 
baggageman given in the course of obeying the conductor's instructions. 
Now, under such circumstances, while it may be true that the plaintiff 
was still taking the risk of a known or obvious danger, we hâve not 
been persuaded that he took the additional risk of the company's négli- 
gence. Section 39 of the New Jersey act of 1903 (P. L. 1903, p. 666), 
upon which the company puts much reliance, is not décisive of this con- 
troversy. That section is as f oUows : 

"In case any passenger on any railroad shall be Injured &j/ reason of Mg 
going or remaining on the platform of a car, or on any baggage, wood, or 
freight car, in violation of the printed régulations of the company posted up in 
a conspicuous place inslde of its passenger cars on the train, such company 
shall not be liable for the injury: Provided sald company at the time furnished 
seats inside its passenger cars sufHcient for the proper accommodation of its 
passengers." 

The company furnished the seats and posted the proper régulation : 

"Passengers must not go or remain on the platform while the car Is in mo- 
tion, nor must they go at any time in any baggage or freight car." 

And it may well be that, if the plaintiff had been injured merely by 
reason of what may be described as the ordinary and fairly to be ex- 
pected incidents of a position on the platform of a moving car, it would 
be necessary to consider how far this statute applied to the spécial situ- 
ation, namely, the invitation to assume that position. But he was not so 
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injured. The proximate cause of the injury was the direct interposi- 
tion of the company's négligence, namely, the failure to secure the doors 
carefully, and this he was not bound to anticipate. As far as can be 
seen, he would not hâve been thrown from the train if this neglect had 
not been présent. Against such want of care he was not obliged to 
guard, and it was not part of the risk he assumed. 

In our opinion the case was properly submitted to the jury, and the 
judgment is therefore affirmed. 



COLLINS V. PEOPLE'S POWEB CO. 
(Circuit Court of Appeals, Elghth Circuit. April 14, 1915.) 

No. 4290. 

Death <S=8 — Action TJndee Laws of Othee States — Speciai, Limitation— 
"Commencement of Action." 

An action for wrongful death In a court of lowa, or in a fédéral court 
In that State, although based on the statute of Illinois, is governed by the 
procédure and décisions of lowa relating thereto as to when an action 
should be deemed to hâve been commenced. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 12, 36, 52, 121, 
133 ; Dec. Dig. ®=58. 

For other définitions, see Words and Phrases, First and Second Séries, 
Commencement of Action. 

What law governs actions, see note to Russell v. Fleming, 47 C. C. 
A. 606.] 

In Error to the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Action at law by Miles Collins, administrator of the estate of Ste- 
phen R. De Bord, deceased, against the People's Power Company and 
others, later dismissed as to ail but the named défendant. From the 
judgment, plaintiff brings error. Reversed. 

James W. Bollinger, of Davenport, lowa (James H. Andrews, of 
Kewanee, 111., on the brief), for plaintiff in error. 

Joe R. Lane, of Davenport, lowa (C. M. Waterman, of Davenport, 
lowa, on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Stephen R. De Bord was killed July 10, 
1911, in the city of Rock Island, state of Illinois. November 3, 1911, 
Collins, as administrator of the estate of De Bord, commenced an action 
in the district court for Scott county, lowa, to recover damages from 
the People's Light Company and Tri-City Railway Company, claiming 
that De Bord was killed through the négligence of the défendants. 
March 22, 1912, an amended pétition was filed in said court, in which 
the People's Power Company was added as a défendant. April 11, 
11912, the People's Power Company answered the amended pétition. 

W=9For other cases see same topic & KBY-NUMBBR lu aU Key-Numbered Digests & Indexes 
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June 4, 1912, the plaintiff in error dismissed the pétition as to ail 
défendants, except the People's Power Company. Augnst 1, 1912, 
an order of removal to the fédéral court was made by the district 
court of Scott county. On September 27, 1912, the défendant in 
error moved the fédéral court for leave to withdraw its answer 
and file a dermurrer. Leave was granted and the demurrer 
filed, November 16, 1912, the demurrer was sustained, for the reason 
that it did not appear from the pétition that De Bord left any widow 
or next of kin; the court taking judicial notice of the statute of 
Illinois which gave the right of action. June 21, 1913, the plaintiff in 
error, Collins, amended his pétition by setting up the Illinois statute, 
and also alleging that De Bord left a widow and father surviving him. 
The statute of Illinois giving the right of action provided that every 
such action should be commenced within one year after the death 
should occur. The défendant the People's Power Company again de- 
murred to the pétition, for the reason that it appeared therefrom that 
the limitation of one year for bringing the action under the lUinois 
statute had expired before June 21, 1913, the date of the amendment 
setting forth the statute of Illinois, and alleging that De Bord left sur- 
viving him a widow and father. The fédéral court sustained this con- 
tention and dismissed the action. The writ of error challenges the 
correctness of this judgment. 

The question to be decided is: Was the action brought by Collins, 
as administrator, commenced within one year from July 10, 1911, the 
date that De Bord was killed? The action was in fact commenced 
November 3, 1911, in the district court for Scott county, lowa. The 
pétition, however, made no référence to the Illinois statute, and did 
not allège that De Bord left a widow or next of kin, and the state 
court could not take judicial notice of the provisions of the statute. 
The fédéral court could take judicial notice thereof, but an order re- 
moving the case into the fédéral court was not made until August 1, 
1912, 20 days after the expiration of the year following the death of 
De Bord. The amendment in the fédéral court, setting forth the 
Illinois statute, as has been stated, was not filed until June 21, 1913. 

It is claimed, therefore, that the action never became an action un- 
der the Illinois statute until either the removal to the fédéral court 
or the filing of the amendment setting up the Illinois statute, both of 
which occurred after the expiration of the year. The facts, however, 
upon which the plaintiff in error sought to recover, were fully stated 
in his pétition filed at the commencement of the action in Scott coun- 
ty, Whether under the circumstances herein detailed the commence- 
ment of the proceeding in said county was a commencement of the 
action within the meaning of the Illinois statute must be determined, 
we think, by the law and procédure of lowa, and not by that of Illi- 
nois. In Knight v. Moline, E. M. & W. Ry. Co., 160 lowa, 160, 140 
N. W. 839, the Suprême Court of lowa had under considération the 
same question that is presented in the présent case. The case cited 
was one to recover damages in a court of lowa for a death occurring 
in Illinois ; the right of action being given by the same statute of Illi- 
nois that gives the right of action to the plaintifi^ in error. An amend- 
ment alleging the survival of a widow or next of kin was not filed until 
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after verdict had been rendered against the défendant. In answer to 
the contention that the amendment created a new cause of action, not 
commenced within the period of one year from the time of death, the 
Suprême Court of lowa used the following language : 

"This action was commenced in the lowa court within one year. Such call 
of the statute is therefore answered. The manner of commencing the action 
in lowa was necessarily the lowa manner of commencing an action, and not 
the Illinois manner. Upon commencement of the action, the jurisdiction of 
the lowa court attached. The methods of pleading and procédure were neces- 
sarily those of the forum, and not of the sister state. The manner of com- 
mencing a Personal action in lowa is by * * * an original notice, and not 
by the flling of the pétition. The action could hâve been commenced by the 
serving of a notice before the expiration of one year, and this could hâve been 
properly foUowed by the flling of a pétition after the expiration of such period. 
If this pétition could be filed after the expiration of one year, why not an 
amendment also? The identity of the cause of action is not made to dépend 
upon perfection of allégation; nor is the identity changed by the flling of a 
mère amendment. Though the pétition be demurrable, that fact does not lift 
the toU of the statute. * * * We think it clear, therefore, that the par- 
ticular statute of Illinois ont of which the cause of action arose was fully 
complied with by the commencement of this action within one year, and that 
such statute was in no manner contravened by the subséquent procédure. The 
jurisdiction of our court having attached while the cause of action was valid 
and before the statute had run, the court must necessarily ascertain the rights 
of the parties under such statute In accordance with Its own rules of pleading 
and procédure, and not in accordance with those of the foreign jurisdiction. 
* * * It foUows that the fillng of the amendment by the plaintifC did not 
render the statute of limitations available to the défendant as of that date." 

We think the above décision, being a construction of the laws of 
lowa allowing amendments and providing for the commencement of 
actions, is binding upon the fédéral court sitting in lowa. There- 
fore we do not think the case of Union Pacific Railway Co. v. Wyler, 
158 U. S. 285, 15 Sup. Ct._877, 39 L. Ed. 983, and other cases cited 
by counsel for défendant in error, are applicable. The trial court 
should hâve followed the décision of the Suprême Court of lowa in 
the case referred to. 

The judgment below should be reversed, and the case remanded, 
with instructions to overrule the deraurrer, with the right to the de- 
fendant to answer within a time to be named, if it shall be so advised, 
and to otherwise proceed with the case as law and justice may re- 
quire ; and it is so ordered. 
223 F.— 4 
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LAZARUS, MICHEL & LAZARUS V. HARDING et aL 

(Circuit Court of Appeals, Fîftli Circuit Aprll 26, 1915. Keliearlng 
Denled May 28, 1915.) 

No. 2596. 

Bankruptcy ®=467 — Revision— Hakmless Eebok. 

An erroneous order, requiring the àolder of drafts to surrender them 
to the trustées in bankruptcy, does not préjudice the holder, where he 
was given crédit for the amount of the drafts, leaving a balance still due 
the bankrupt, and the order will not be revised for that error. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <©=3467. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Pardee, Circuit Judge, dissenting. 

Appeal from, and Pétition to Superintend and Revise Order of, the 
District Court of the United States for the Northern District of Ala- 
bama ; William I. Grubb, Judge. 

Bankruptcy proceedings against the Payne & Joubert Machine & 
Foundry Company. Lazarus, Michel & Lazarus appeal and pétition to 
superintend and revise as against W. P. G. Harding and others, trus- 
tées in bankruptcy. Appeal dismissed, and pétition denied. 

Girault Farrar, of New Orléans, La , for appellants and petitioners. 
Percy, Benners & Burr, of Birmingham, Ala., and Dinkelspiel, Hart 
& Davy, of New Orléans, La., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The questions involved are properly hère upon the 
pétition to revise, and the appeal is therefore dismissed. 

The f ee of $1,000 allowed the petitioners was, under the facts of the 
case, reasonable, and we are not disposed to disturb the judgment on 
that account. The lower court erred in ordering the petitioners to 
deliver to the trustées m bankruptcy the two drafts of the Carmichael 
Company and the Corn Products Refining Company. But the error 
is Mfithout préjudice to the petitioners, since they are given due crédit 
for the amount of the drafts, leaving a balance due by them of $1,- 
863.42. 

Finding no réversible error in the record, the pétition to revise is 
denied. 

PARDEE, Circuit Judge. In the summary proceedings instituted by 
the trustées the District Court had jurisdiction to fix and détermine 
petitioners' compensation for professional services rendered and to be 
rendered to the bankrupt. See Bankr. Act July 1, 1898, c. 541, § 60d, 
30 Stat. 562 (Comp. St. 1913, § 9644). But in such summary proceed- 
ings the court was entirely without jurisdiction to deal as it did with 
the alleged préférence to the petitioners of the check or draft of the 

^ssFor other cases see same tople & KBY-NUMBER in ail Key-Numbered Digests Se Indexes 
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Corn Products Refining Company, which transaction appears by the 
undisputed facts to hâve been, not only fair and proper, but without 
profit to the petitioners and for the benefit of the bankrupt's estate. 
The decree sought to be revised provides: 

"That ail title to said clieck for $1,125 is dlvested eut of respondents, Laz- 
arus, Michel & Lazarus, and that said respondents will also restore and de- 
liver to the said trustées the said check of the Corn Products Refining Com- 
pany of the face value of $1,125 ; and said respondents are hereby restrained 
and enjoined from coUecting said check of $1,125 from said Corn Products 
Keflning Company and from ail other persons." 

While this court says "this part of the decree is without préjudice to 
the petitioners," in my opinion it is so clearly erroneous for want of 
jurisdiction that, if for no other reason, the decree should be revised 
in that respect. 



DALTON ADDING MACH. CO. et al. v. MOON-HOPKINS BILLINQ 
MACH. CO. et al. 

(District Court, E. D. Missouri, E. D. March 1, 1915.) 

Ko. 4067. 

1. Patents <©=3i29 — Suit for Infringement — Estoppkl to Dejsiy Validitt. 

In a suit for infringement of a patent against a corporation and two in- 
dividuals, who organized such corporation while application for the pat- 
ent was pendlng, one of whom was the Inventor and applicant, and the 
other of whom had knowledge of the invention and the application, and 
that the same had been assigned to complainants, ail three défendants are 
estopped to deny the vaUdity of the patent on the ground of anticipation 
or want of novelty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1825/2-186; Dec. 
Dig. <g=129.] 

2. Patents '©=5328 — Infeing'ement — Improvement in Adding Machines. 

The Hopkins patent, No. 1,039,130, for improvements in adding and writ- 
ing machines, held infringed. 

In Equity. Suit by the Dalton Adding Machine Company and the 
Addograph Manufacturing Company agamst the Moon-Hopkins Bill- 
ing Machine Company, John C. Moon, président, and Hubert Hopkins, 
vice président, of said company. On hnal hearing. Decree for com- 
plainants. 

Banning & Banning, of Chicago, 111., and Rippey & Kingsland, of 
St. Louis, Mo., for complainants. 

Frederick R. Cornwall, of St. Louis, Mo., for défendants. 

DYER, District Judge. This is a bill in equity, filed by complainants 
against défendants, charging infringement of letters patent of the 
United States, numbered 1,039,130, issued September 24, 1912, to the 
Addograph Manufacturing Company, and to the complainants as as- 
signées of the défendant Hubert Hopkins. The facts touching the 
history of this patent are plain, and, as I understand them, well under- 
stood and practically undisputed. The invention covered by the patent 

®=;3Fi>r otber cases see same tapie & KEY-NUMBëR In ail Key-Numberod Digests & Indexes 
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relates to improvements in adding and writing machines. The facts, 
as I gather them from the record and the argument of counsel, that 
led up to and finally culminated in the granting and issuance of the pat- 
ent, are substantially as f ollows : 

AppHcation for this patent was filed in January, 1903. Its history, 
however, dates back to a period prior to the filing of the application. 
In December, 1901, one James L. Dalton was a merchant residing and 
doing business in Poplar Bluff, Butler county, Mo. Hubert Hopkins 
and bis brother William at that time lived in St. Louis. Hubert Hop- 
kins had theretofore made certain inventions in adding and typevvrit- 
ing machines, and had conveyed a half interest in the same to his 
brother William. The two were unable to manufacture and put on 
the market thèse inventions. In December, 1901, William Hopkins 
went to Poplar Bluff and there succeeded in interesting James L. Dal- 
ton and others of that city in financing the enterprise. The resuit was 
that a contract was entered into by and between the Hopkins brothers 
and Dalton and his associâtes by which the latter agreed to furnish 
$2,500 — a part of which was to go to the former and a part of it was 
to be expended in the manufacture of the first machine, so as to demon- 
strate its practicability. Shortly after this agreement was made the 
Hopkins brothers built the machine in St. Douis, using a part of the 
$2,500 for that purpose. 

The money provided for by this contract proved insufficient, and a 
second contract was made and entered into by tlie same parties on the 
28th of June, 1902, according to the terms of which an additional sum 
of money amounting to $1,250 was put up by Dalton and his associ- 
âtes. In considération of this sum Hubert and William Hopkins were 
to assign a half interest in the inventions to a corapany thereafter to be 
organized, and in which title to the inventions should be placed. The 
machine was completed in September, 1902, and is one of the physical 
exhibits in the case, and is marked "Original Hubert Hopkins Ma- 
chine." This machine was exhibited in St. Louis in Octqber, 1902. 
Varions persons were invited to inspect it, for the purpose of obtaining 
further investments in the enterprise. 

In December following the complainant the Addograph Manufactur- 
ing Company was organized, with a capital of $50,000, divided into 500 
shares of $100 each ; 249 shares were issued to Hubert Hopkins, and 
1 share to his brother William. Thereafter, on the 24th of January, 
1903, application for a patent was filed in the Patent Office. Three 
weeks after this application had been filed, Hubert Hopkins executed 
an assignment of the application to the Addograph Company. This as- 
signment contained ail the inventions claimed in thç application. It re- 
quested that the patent be issued to the Addograph Company as assignée. 
Thereafter, on the 24th of September, 1912, the patent was issued, as 
Hopkins had requested. 

It further appears from the évidence in the case that in 1903 Hubert 
Hopkins sold his stock in the Addograph Company to the American 
Arithometer Company. This stock, with a f ew additional shares it had 
bought, gave it control of the Addograph Company. This left Dalton 
and his associâtes in the minority, and practically without voice in its 
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control. It appears that Hubert Hopkins sold his stock for $5,000. To 
regain control, Dalton and his associâtes in the name of the Addograph 
Company had to and did pay to the Burroughs Machine Company (the 
successor of the American Arithometer Company) the sum of $40,000 
for the stock Hopkins had sold for $5,000. 

After the transfer of the stock by Hopkins to the American Aritho- 
meter Company the Addograph Company made a license contract with 
James L. Dalton for certain considérations, and a certain royalty to be 
paid the Addograph Company, giving to Dalton the exclusive right to 
make and sell the machines. After this there was organized the Adding 
Typewriter Company, to which Dalton assigned the license contract. 
After this, to wit, in 1909, the name of the Adding Typewriter Com- 
pany was changed to the Dalton Adding Machine Company. This lat- 
ter Company thereupon became the exclusive licensee. Thèse facts 
made it necessary to join the Dalton Company with the Addograph 
Company as a joint complainant. 

[1] From the facts above stated it is claimed by the complainants 
that Hubert Hopkins is estopped from disputing the validity of the 
patent in suit. It is not only claimed that Hubert Hopkins is estopped, 
but that the Moon-Hopkins Billing Machine Company (one of the de- 
fendants) is also estopped. The facts relied upon to show an estoppel 
of the Moon-Hopkins Company are briefly thèse : 

After Hubert Hopkins and his brother sold their stock in and left the 
Addograph Company, they, in June, 1903, went to John C. Moon 
(président of the Moon-Hopkins Company) and told him that Hubert 
Hopkins had made some inventions in adding and typewriting machines, 
and that he and his brother desired to interest Moon and his associâtes 
in the organization of a new company to manufacture and sell the in- 
ventions that Hubert Hopkins had made. On the 6th of July, 1903, a 
contract was entered into between Hubert Hopkins, William Hopkins, 
John C. Moon, and Carey C. Crawford, by which they undertook to 
manufacture the inventions Hubert Hopkins represented that he had 
made. The outcome of this arrangement was the organization of the 
Moon-Hopkins Billing Machine Company. It is insisted by the com- 
plainants that Moon and his associâtes knew of the rights of the com- 
plainants; that Moon visited the Holland Building in St. Louis and 
saw the machine on exhibition, and that it was f uUy explained to him 
by Hubert and William Hopkins. 

The facts bef are recited are contained in the record, and hâve been 
carefully and correctly set f orth, as I believe, by counsel for the com- 
plainants. The statement of the facts as above given is unnecessarily 
long, perhaps, but in my judgment proper to be stated to a full and fair 
understanding of the situation. 

The question of estoppel raised by thèse facts is in my judgment the 
most important question presented in the case. From the facts dis- 
closed in the record I am satisfied, and so find, that Moon and his as- 
sociâtes had knowledge of the inventions of Hubert Hopkins, and were 
f uUy advised of ail that transpired in référence thereto, and had knowl- 
edge of complainants' rights in and to the patent in suit. 

Thèse being the facts, as I find them to be, it would seem that the 
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défendants and each of them are and should be estopped from clalm- 
ing that the patent in suit is invalid, either on the ground that it was 
anticipated by prioi- patent rights or on the ground that it possessed no 
novelty. 

The case reported in 178 Fed. 822, 102 C. C. A. 267, Johnson Fur- 
nace Co. v. Western Furnace Co., to which my attention was called by 
counsel, seems to be controlHng authority in this case. The Court of 
Appeals for this district, speaking through the presiding judge, said : 

"Very much of the évidence and argument on behalf of défendants bas been 
devoted to the charge that complainant's patents were invalid, having been 
anticipated by prior patents, a large number of whlcli were given In évidence, 
and that it possessed no novelty. A sufficient answer to this proposition is 
that as l'arldson participated with Johnson in the sale of the patent to Burns 
for coniplainant, and Parkison received one-eighth of the considération there- 
for, he, and ail in prlvity vpith Lim, are estopped from now alleging the In- 
valldity of the patent." 

The conclusion reached by me that the défendants are estopped 
from claiming that the patent in suit is invalid makes unnecessary the 
examination of the numerous patents set up in the défendants' joint 
and several answers. Whatever the state of the prior art may hâve 
been, it is not available as a défense in this action. 

[2] The remaining question in the case is that of infringement. This 
I will not attempt to deal with, as expert witnesses and learned counsel 
hâve done. I shall content myself with simply announcing the resuit. 
The briefs and arguments of counsel on either side hâve been full and 
able. I will not undertake to reconcile the conflicting views of trained 
experts, nor the widely divergent views of learned counsel, but will state 
that my conclusions hâve been induced more from an examination of 
the physical exhibits in the case than from the testimony of experts 
and the arguments of counsel. The findings may be, in conclusion, 
summed up as f ollows : 

1. The défendants are estopped from claiming the invalidity of the 
patent in suit. 

2. Claims 7, 29, 32, 65, 113, 141, 142, 147, 153, 158, 170, 176, 185, 
200, 235, 236, 238, 240, 241, 245, 246, 250, and 254 of the patent in suit 
hâve been and are infringed by the défendants' machine. 

It follows from thèse conclusions that the complainants are entitled 
to a decree against the défendants ; and it is so ordered. 



DNITBD STATES V. UNITED STATES STEEL CORPORATION 55 

UNITED STATES v. UNITED STATES STEEL CORPORATION et aL 

(District Court, D. New Jersey. June 3, 1915.) 

No. 6214. 

1. Monopolies ©:=>24 — Anti-Trust Act — Suit to Restkain Violation — Re- 

lief. 

Tlie purpose of a suit in equity by the United States to prevent and re- 
strain violations of Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat 
209 (Comp. St. 1913, § 8823 et seq.), brougbt under section 4 of tlie act, is 
to restrain présent and prevent future violations tlirough the power of 
injunction ; but wliere tlie evil efifects of past undue restraint or monopoly 
of trade continue to be effective and harmful, and if to prevent continu- 
ance of such wrongs a dissolution of the unlawful combination Is neces- 
sary to inake tbe relief effective, the court bas power to decree sucb dis- 
solution; but, unless so necessary, such power will not be exercised. 

[Ed. Note. — For otber cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
<®=324.] 

2. Monopolies <©=>24 — Anti-Trust Act — Violation. 

The United States Steel Corporation was organized by the consolida- 
tion of a number of large steel-making eoncerns in 1901. During the en- 
Buing ten years previous to suit it at ail times had active and iucreasing 
compétition. It uiauufactured about half of the steel produced in the 
United States, and its proi)ortlonate part during that time decreased In 
nearly ail Unes. The testimony, largely of competitors and customers, 
showed that It bas been fair to competitors, has steadily increased its 
production, and that, while compétition has been close, it has abstained 
from radical cutting of priées, and has usually publicly announced its 
priées in advance and maintained the same; that with the exception of 
a short intermediate period noue of its priées hâve been the resuit o£ 
agreement with other manufacturers, but ail hâve been Independently 
adopted, hâve been reasonable and conservative, and hâve helped to 
keep the market steady. Several competitors testifled that they dld 
not believe it possible for it to force them out of business or obtain 
a monopoly of the steel-making industry. Held, that such évidence was 
insufficient to establish any purpose, either in the organization of the cor- 
poration or in the conduct of its business, to create a monopoly or to un- 
duly restrain trade to the détriment of the public, in violation of Sherman 
Anti-Trust Act July 2, 1890. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
®=>24.] 
S. MoNOPoLiEs <S=»12 — Sherman Anti-Teust Act — Violation. 

An important purpose of the organization of the Steel Corporation was 
the building up of an export trade. Such trade in iron and steel at that 
time was sporadic, conslstlng of dumping products in foreign countries 
when the domestic market was overcrowded, and on the whole was not 
profitable. The Steel Corporation, by reason of its large capital and or- 
ganization, for the flrst time created and malntains a regular and per- 
manent market, by organizlng a subsidiary corporation to sell the 
large Une of diverslfled products, manufactured by its associate sub- 
sidiary companies, such as must be kept in stock, sending the same 
for distribution to the 300 warehouses which It established and main- 
tains in 60 différent countries, sending to each the thlngs most In de- 
mand. In thls manner It increased the value of Its foreign trade 
from $31,000,000 In 1904 to $91,000,000 in 1913, contrôla from 80 to 90 
per cent, of such trade In Iron and steel, and has been able to com- 
mand better priées, although domestic priées hâve been generally reduced. 
Beld, that such action was not in restraint of foreign commerce, in vio- 
lation of Anti-Trust Act July 2, 1890, but was in aid of it by legltimate 

As^For otber cases see same topic & KBY-NUMBER in ail Key-Mumbered Digests & Indexes 
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methods ; such trade havlng in fact been thereby largely created, and not 
taken f rom others. 

[Ed. Note. — For otlier cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 
<®=>12.] 

4. Monopolies 13^:^24 — Anti-Tkust Act — Combinations in Eestraint or 

ÏBADE. 

The history of the organization of the United States Steel Corporation 
in 1901 revievved, and held not to évidence aiiy intention or purpose on the 
part of the organizers to monopolize or restraln trade, especially in view 
of tlie fact that no sucti thing was attempted, but to sliow tliat the con- 
solidation was the natural outgrowth of the changing conditions in the 
trade in its transition from iron to steel, and the teudency to Integrate 
the plants back to ore supply and forward to the flnished products, aud 
to secure greater economy of management and large capital neeessary to 
meet the demands of structural contracts and the development of export 
trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
<S='24.] 

5. Monopolies <ffi=^17, 26— Sheeman Anti- Trust Act — Suit fok Violation — 

Aqeeement in Kestraiint op Compétition. 

At a tlme of panic and threatened serious financial disturbance repré- 
sentatives of a number of the largest steel manuf acturers, who werc com- 
petitors, met and after discussion came to an informai agreemeut or uii- 
derstanding to malntain priées for their own protection and the protec- 
tion of customers who had stocks on haud. At later meetings committees 
were appointed, who considered and assented to spécifie priées to be main- 
tained by each company until it should find reason to change them, in 
which case it was understood that it should notify the others, that an- 
other meeting might be held. Thèse tacit agreements were more or less 
observed by the parties until normal conditions vi'ere restored, although 
there were mauy other manufacturers who did not take part in nor regard 
them. lield that, while no formai words of contract were used, the un- 
derstanding amounted to an agreement in restraint of compétition, in vio- 
lation of Anti-Trust Act July 2, 1890, § 1 (Comp. St. 1913, § 8820), but that 
such agreement would not justify the court in dissolving participating 
corporations on a bill filed by the governmeut after it had ceased to be 
observed. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. §§ 13,' 17 ; Dec. 
Dig. ©=17, 26.] 

Per WooUey. Circuit Judpe, concurring. 

6. Monopolies <®=>12 — Axti-Tkust Act — Violation — "Eesteaint of Trade." 

VVhether a manutacturing combination is oue in "restraint of trade," or 
bas monopoiized or attempted to monopolize commerce, in violation of 
Shermau Anti-Trust Act July 2, 1890, gâ 1, 2 (Oomp. St. 1913, p 8820, 
8821), dépends upon the inhérent nature or eftect of the combination, the 
évident purpose of its acts, or the intent to be iuferred from the extent 
of coutrol secured over the industry, the method by which such control 
bas been brought about, and the manner in which it bas been exerted, re- 
sulting in préjudice to the public Interests by unduly restricting compéti- 
tion or unduly obstructing the course of trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
<g=3l2. 

For other définitions, see Words and Phrases, First and Second Séries, 
Eestraint of Trade.] 

7. Corporations <g=>306 — Legalitt of Organization — liiABiLiTY of Di- 

RECTOR. 

The fact alone that a corporation after its organization paid for prop- 
erty purchased with stock and tben elected the seller a member of its 

(g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbéred Digests & Indexes 
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board of directors does not render Mm responslble for any alleged il- 
legality in its organization. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1457, 1458 ; 
Dec. Dig. <g=306.] 

8. Monopolies ©=320— Anti-Tkust Act — Violation. 

A corporation, although a combination of other large manufacturing 
corporations and having a very large capital, cannot be said to be in- 
herently a monopoly, where durlng ten years its increase in percentage of 
business is mucb less than tbat of its principal competitors. 

[Ed. Note.— For otlier cases, see Monopolies, Dec. Dig. <S=>20.] 

9. MosopoiiEs i@=520 — Anti-Trust Act — Violation. 

That the United States Steel Corporation was formed by combining as 
constituent members corporations which were themselves large combina- 
tions, recently formed, and which bad demoustrated their power to un- 
lawfully monopolize trade in their several Unes of business, warrants a 
finding that the organlzers of the Steel Corporation Intended to unité and 
perpetuate such monopolies and combined for that purpose. The corpora- 
tion itself, however, neither attempted nor possessed the power alone to 
do the unlawful things intended by its formation, but it unlawfully com- 
bined with competitors, by means of pools and informai understandings, 
to restraln trade by controlling priées. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. <®=20.] 

10. Monopolies <S=24 — Anti-Trust Act — Suit fob Violation — Relief. 

A corporation which is not in and of itself a monopoly nor a combina- 
tion in restraint of trade, within the meaning of Anti-Trust Act July 2, 
1890, §§ 1, 2 (Comp. St. 1913, §§ 8820, 8821), should not be dissolved because 
it may in the past hâve combined with others to restrain trade by con- 
trolling priées, where such unlawful acts hâve been dlscontinued. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dea Dig. 
®=524.] 

In Equity. Suit by the United States against the United States Steel 
Corporation and others. Decree for défendants. 

J. M. Dickinson, of Chicago, 111., and Henry E. Colton, of Wash- 
ington, D. C, for the United States. 

Lindabury, Depue & Faulks, of Newark, N. J. (Joseph H. Choate, 
of New York City, John G. Johnson, of Philadelphia, Pa., Francis 
Lynde Stetson, of New York City, David A. Reed, of Pittsburgh, Pa., 
Raynal C. Bolling, .of New York City, Cordenio A. Severance, of St. 
Paul, Minn., and Richard V. Lindabury, of Newark, N. J., of counsel), 
for défendants United States Steel Corporation and others. 

Murray, Prentice & Howland, of New York City (George Welwood 
Murray, of New York City, of counsel), for défendants Rockefeller. 

Kellogg & Emery, of New York City (Frédéric R, Kellogg and Ches- 
ter W. Cuthell, both of New York City, and J, D. Armstrong, of St. 
Paul, Minn., of counsel), for défendants Louis W. Hill and others. 

Before BUFFINGTON, HUNT, McPHERSON and WOOLLEY, 
Circuit Judges. 

BUFFINGTON, Circuit Judge. We may say in advance that ail 
the members of this court are in agreement as to the decree that will 
be entered in this case, although we are not in complète accord con- 
cerning every step by which that resuit is reached. 

^=3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The subject-matter of the litigation is of such magnitude and com- 
plexity, and the record ia of such size, that the effort to set bounds to 
this discussion has not been easy. So many questions, large or small, 
were laid before us in the oral argument, and so many are considered 
in the extended briefs of counsel, that we cannot hope to give them ail 
a place in such discussion. But we trust that one or other of the two 
following opinions will pay adéquate attention to the most important, 
with the resuit of avoiding répétition as far as possible, while present- 
ing somewhat différent aspects of the controlling principles by which 
the case must be decided. Without a needless expansion of the discus- 
sion, it would scarcely be practicable to take up each détail for the 
purpose of pointing out just where we are in complète agreement, and 
where certain divergencies of view exist. We hâve thought it best, 
therefore, to adopt the course referred to, believing that the two opin- 
ions will cover the whole case, and will also sufficiently indicate the 
reasons that hâve led us to a common conclusion. 

This case — a proceeding under the Sherman Anti-Trust Law— is 
largely one of business facts. The construction of that statute has 
been settled by the Suprême Court. Standard Oil Co. v. United States, 
221 U. S. 1, 31 Sup. Ct. 502, 55 h. Ed. 619, 34 L. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734; United States v. American Tobacco Co., 221 
U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663. That construction has been 
applied in this circuit in the Keystone Watch Case (D. C.) 218 Fed. 
502, and the Powder Trust Case (C. C.) 188 Fed. 127. It follows, there- 
fore, that our duty is largely one of finding the facts and to those facts 
applying settled law. The act in question provides : 

"Section 1. Every contract, combiuation in the forni of trust or otherwise, 
or conspiracy, in restraint of trade or commerce amoug ttie several states, or 
wltli foreign nations, is liereby deelared to be illégal. Every person wbo shall 
make any such contract, or engage in any such combiuatlon or conspiracy, shall 
be deemed gullty of a misdemeanor, and, on conviction thereof, shall be pun- 
ished by fine not exceeding five thousand dollars, or by imprisonment not ex- 
ceeding one year, or by both said punishments, in the discrétion of the court." 
Comp. St. 1913, § 8820. 

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or person s to monopolize, any part 
of the trade or commerce among the several states or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction, thereof, sliall be 
punished by fine not exceeding five thousand dollars, or by Imprisonment not 
exceeding one year, or by both said punishments, in the discrétion of the 
court." Section 8821. 

"Sec. 4. The several Circuit Courts of the United States are hereby invested 
with jurisdiction to prevent and restrain violations of this act ; and it shall 
be the duty of the several district attorneys of the United States, in their re- 
spective districts, under the direction of the Attorney General, to iustitute pro- 
ceedings la equity to prevent and restrain such violations. Such proceedings 
may be by way of pétition setting forth the case and praying that such vio- 
lation shall be enjoined or otherwise prohibited. When the parties complained 
of shall bave been duly notified of suCh pétition, the court shall proceed, as 
soon as may be, to the hearing and détermination of the case ; and pending 
such pétition and before final decree, the court may at any time make such 
temporary restraining order or prohibition as shall be deemed just in the 
promises." Section 8S23. 

"Sec. 7. Any person who shall be injured in bis business or property by any 
other person or corporation by reason of anything forbidden or deelared to be 
unlawful by this act, may sue therefor in any Circuit Court of the United 
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States in the district in which the défendant résides or is found, without re- 
spect to the amount in controversy, and sliall recover tbreefold the damages 
by him sustained, and the costs of suit, including a reasonable attoruey's fee." 
Section 8S29. 

When the Constitution of the United States conferred on Congress 
the right "to regulate commerce with foreign nations and among the 
several states," its purpose was not to f etter, but to further and f oster, 
trade. This constitutional purpose to promote lawful trade by protect- 
ing it from unlawful restraint is avowed in the title of the act, viz., 
"An act to protect trade and commerce again-st unlawful restraints and 
monopolies," and, as held by the Suprême Court (Standard Oil Case, 
supra), "one of the fundamental purposes of the statute is to protect, 
not to destroy, rights of property." 

[1] Now unlawful restraints of trade are of three kinds, past, prés- 
ent, and future. As to présent and future restraints, Congress by sec- 
tion 4 empowered "the Attorney General to institute proceedings in 
equity to prevent and restrain such violations," and to that end invested 
the courts "with jurisdiction to prevent and restrain violations of this 
act." The jurisdiction hère conferred is the chancery power of injunc- 
tion, a power which is used to restrain présent wrongs or prevent 
threatened ones. This is shown by the act providing even for tempora- 
ry preliminary restraining orders while the case is being heard. "The 
function of an injunction is to afford préventive relief, not to redress 
alleged wrongs which hâve been committed already." Lacassagne v. 
Chapuis, 144 U. S. 119, 12 Sup. Ct. 659, 36 h. Ed. 368, cited in Black v. 
Jackson, 177 U. S. 360, 20 Sup. Ct. 648, 44 L. Ed. 801. Applying that 
gênerai principle, the Suprême Court of the United States, in the Stand- 
ard Oil Case, supra, citing Swift v. United States, 196 U. S. 375, on 
page 377, 25 Sup. Ct. 276, 49 L. Ed. 518, said: 

"It may be conceded that ordlnarily, where it was found that acts had been 
done in violation of the statute, adéquate measure of relief would resuit from 
restraining the doing of such acts in the future." 

In view of what was held by this court in the Powder Case, supra, it 
scarcely need be again said by us that where the evil effects of past 
undue restraint or monopoly continue to be effective and harmful when 
the proceeding is begun — that is, where "the inhérent nature of the 
contemplated acts" is such as to bring about their continuance and 
répétition, or where, to use the expressive language of the Suprême 
Court in the Standard Oil Case, 221 U. S. 75, 31 Sup. Ct. 502, 55 L. 
Ed. 619, 34 h. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, a "perennial vio- 
lation" of the act exists — the jurisdiction to restrain présent and prevent 
future violations vests under this section, and if, to prevent continuance 
of such continuing wrongs a dissolution of the unlawful combination is 
necessary to make the relief effective, the original combination will be 
dissolved. That power was exercised by this court in the Powder Case, 
supra, and by the Suprême Court in the Standard Oil Case, supra, and 
the Tobacco Case, supra. In the Keystone Watch Case, supra, this 
power to dissolve was not exercised, the court there saying at page 519 
of 218 Fed.: 

"But we see no sufflclent évidence that the public Interest requires us to 
break up the existing coriwrate entlty. United States v. Great Lakes Towing 
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Co. (D. O.) 208 Fed. 746. The record satlsfles us that the watch case business 
is not suffering from tlie absence of live and healthy compétition, and except In 
the directions already mentloned — namely, the retail sales of the Howard 
watch, and the policy of boycottlng — we think the court Is not called upon to 
interfère." 

The reason why the power to dissolve was exercised in the Stand- 
ard Oil Case, namely, that it was a violation continuing up to the filing 
of the pétition, is pointed out by the Suprême Court in thèse words : 

"But In a case like this, where the condition which has been brought about 
In violation of the statute in, and of itself, is not only a cotitinued attempt to 
rnonopoliîie, but also a monopolization, the duty to enforce the statute requirea 
the application of broader and more controlling remédies," and is justified be- 
cause "the acts and dealings established by tlie proof operated to destroy the 
'potentiality of compétition' * * * but also to be an attempt to monopolize 
and a monopolization bringing about a perennial violation of the second sec- 
tion." 

To this we may add that, while the power to dissolve was for the 
same reason exercised by us in the Powder Case, yet it will be ol> 
served there was in that case a refusai to enjoin as to certain défend- 
ants, the court saying: 

"As the only relief we can grant In this proceeding is in.1unctive, the péti- 
tion must be dismissed as to any défendant who was not violating the law, 
or threatening to violate it, wheu the suit was commenced." 

Indeed in each of the cases, the injunction was granted, not to en- 
join past violations, or because there had been violations in the past, 
but because such violations were continuing when the bill was filed. 
It will therefore appear that by this act a comprehensive plan of relief 
was mapped out, "to protect trade and commerce against unlawful re- 
straints and monopolies" : First, a criminal prosecution by the govern- 
ment under sections 1 and 2 for ail violations, past and présent; sec- 
ond, an injunction in equity, on complaint of the Attorney General, 
under section 4, against ail présent or threatened violations of the act ; 
and, third, a civil suit under section <7 by any one injured against any 
violator of this act. 

In pursuance of the power vested in him by section 4 above quoted, 
George W. Wickersham, then Attorney General of the United States, 
on October 26, 1911, fded this pétition. Without entering into détail, 
we may say it prays that the Fédéral Steel Company, organized in 
1898; the Carnegie Steel Company, organized in 1900; the Carnegie 
Company of New Jersey, organized in 1900, which held the stock of 
the Carnegie Steel Company of Fennsylvania ; the American Steel & 
Wire Company, organized in 1899 ; the National Tube Company, or- 
ganized in 1899; the National Steel Company, organized in 1899; the 
American Tin Plate Company, organized in 1898 ; the American Steel 
FIoop Company, organized in 1899; the American Sheet Steel Com- 
pany, organized in 1900; and the United States Steel Corporation, 
which acquired the stocks of said companies — be held unlawful monop- 
olies, and that the United States Steel Corporation, and each and ail the 
said units composing it, be decreed to be illégal and be dissolved, and 
that their officers and stockholders be perpetually enjoined. 

Seeing, then, that the remedy hère sought is that of both dissolution 
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and injunction, we turn to the statute to ascertain on what state of 
facts dissolution should be decreed or injunction awarded. 

The words of the statute are few and clear. Manifestly the trade 
which it seeks to protect is the natural and normal buying and selling 
of property, and the protection it gives is by preserving to ail engaged 
in such trade this trade right of natural and normal buying and selling, 
f ree f rom unlawf ul restraints and monopolies. For it will be observed 
the statute is not directed against ail restraints and monopolies, but 
"against unlawful restraints and monopolies." This naturally raises 
the practical question : What are the lawf ul restraints and monopolies 
which the statute impliedly does not forbid, and what are the unlawful 
restraints and monopolies which it not only expressly forbids, but en- 
joins and indeed makes criminal? In the late case of Nash v. United 
States, 229 U. S. 373, 33 Sup Ct. 781, 57 L. Ed. 1232, the Suprême 
Court, referring to its former décisions, clearly defines what the stat- 
ute forbids and does not forbid as f ollows : 

"Those cases may be taken to hâve established that only such contracts and 
comblnations are within the aet as, by reasou of intent or the inhérent nature 
of the contemplated acts, préjudice the public interests by unduly restricting 
compétition or unduly obstructing tlie course of trade." 

The présent case involves the legality, not of a contract, but of a 
combination ; that is, the legality of the United States Steel Corpora- 
tion, which the pétition asks to hâve dissolved. Thereforé, applying 
the foregoing définition of the Suprême Court to the case in hand, the 
basic question for us to décide is one of fact, namely, whether the un- 
ion of the several défendant companies in the United States Steel Cor- 
poration "préjudices the public interests by unduly restricting compé- 
tition or unduly obstructing the course of trade." The public interests 
thus prejudiced consist of — First, competitors in trade; second, the 
purchasing public ; and, third, the gênerai public. For example, if this 
Steel Company was in any way guilty of unfair business compétition, 
if it was guilty of such conduct as to unfairly force a competitor out 
of the Steel business, or if it unfairly prevented those who wanted to 
go into the steel business from doing so, then the Steel Company was, 
in the judgment of the Suprême Court, prejudicing the puîalic inter- 
ests by unfairly driving individuals out of business or preventing them 
from entering it, and it was also injuring the public by unduly restrain- 
ing trade. So, also, if this Steel Company was restricting output in 
order to exact unfair priées ; if it was buying up competing plants and 
dismantling them to needlessly restrict output ; if it was by reason of 
its controlling power furnishing the public with inferior goods; if it 
was using its power to needlessly and unfairly reduce wages; if it 
was seeking to deceive purchasers by a false appearance of compéti- 
tion, when in fact it owned or controUed such seeming compétition— 
then it was prejudicing, not only that portion of the public which de- 
sired to buy steel, but the public interests generally by unduly obstruct- 
ing the course of trade and thereby preventing the steel business from 
moving in its natural and normal channel. 

A study of the various anti-trust cases shows that such unfair, prej- 
udicial acts as we hâve thus instanced hâve been f ound where the Sher- 
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mail Law has been held to hâve been violated. Thus, în the Standard 
Oil Case, supra, 221 U. S. at page 76, 31 Sup. Ct at page 521 ('55 L. 
Ed 619, 34 L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734), the Suprême 
Court, referring to the conduct of that company toward its competi- 
tors, says : 

"We think no disinterested mind can survey the period in question wlthout 
being irresistibly drlven to the conclusion that the very genius for commer- 
cial development and organization which it would seeiu was manifested from 
the beginning soon begot an intent and ptirpose to exclude others, which was 
frequently manifested by acts and dealings whoUy inconsistent with tlie the- 
ory that they were made with the single conception of advancing the develop- 
ment of business power by usual niethods, but which, on the contrary, neces- 
sarily involved the Intent to drive others from the ficld and to exclude them 
from their right to trade, and thus accomplish the mastery which was the end 
in view. * * * The exercise of the power which resulted from that or- 
ganisation fortifies the foregoing conclusions, siiice the development which 
came, the acquisition hère and there which ensued of every efficient means by 
which compétition could hâve been asserted, the slow, but resistless, methods 
which followed, by which means of transportation -were absorbed and brought 
under control, the system of marketing which was adopted by which the coun- 
try was divided into districts and tJie trade In each district in oil was turned 
over to a designatod corporation wîtliin the eoml)inatlon, and ail others tvcre 
excluded, ail lead the mind up to a conviction of a purpose and intent which 
we thlnk Is so certain as practically to cause the subject not to be wltliln the 
domain of reasonable contention." 

Like unfair conduct toward competitors marked the Tobacco Case, 
221 U. S. 106, 31 Sup. Ct. 632, 55 I^. Ed. 663. It was there said : 

"The history of the combination Is so replète with the doing of acts which 
it was the obvious pui'i»ose of tlie statute to forbid, so démonstrative of the 
existence from the beginning of a purpose to ac(iuire domiuion and control 
of the tobacco trade. not by the nici-e oxertion of the ordinary right to con- 
tract and to trade, but by methods devised In order to monopolize the trada 
ly driving competitors ont of huginess, which were ruthlessly carried ont up- 
on the assumption tlint to work upon the fenrg or play upon the cupidity of 
competitors would make success possible. We say thèse conclusions are in- 
évitable, not because of the vast amount of property aggregated by the com- 
bination, not because alone of the many corporations which the proofs show 
were united by resort to one deviee or another. Agaiu, not alone because of 
the domlnion and control over the tobacco trade which actually exists, but 
because we think the conclusion of wrongful purpose and illégal combination 
Is overwhelmlngly established by the foUowing considérations : (a) By the faet 
that the very flrst organization or combination was Impelled by a previously 
existing flerce trade loar, evidontly inspired tiy one or more of the minds 
lohich hrought ahout and became parties to that combination. (b) Because, 
immediately after that combination and the increase of capital which fol- 
lowed, the acts which ensued justlfy the Inference that the intention existed 
to use the power of tlie combination as a vantage ground to further monopo- 
lize the trade in tobacco hy means of trade confiicts designed to injure others, 
either by driving competitors out of the business or compelling them to be- 
come parties to a combination." 

It will also be seen the évidence of intended monopoly and throttling 
of compétition was found in the buying up of plants not commercially 
needed and then dismantling them. Thus in the Tobacco Case, supra, 
221 U. S. at pages 182, 183, 31 Sup. Ct. at page 649 (55 L. Ed. 663), it 
was said : 

"We think the conclusion of wrongful purpose and Illégal combination is 
overwhelmlngly established by the foUowing considérations: • * * By 
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persistent expenditure of millions upon millions of dollars in Imjing our 
plants, not for the purpose of utiliziMg them, hut in order to close ihem up 
and render them useless for the purposes of trade." 

Taking steps to keep others from entering the business is also re- 
cited as a violation of the act : 

"The conclusion of wrongful purpose and illégal combination is over- 
whelmingly established by the following considérations: * • * By the 
graduai absorption of control over ail the éléments essential to the success- 
ful manufacture of tobacco products, and plaeing such control in the hands 
of seemingly independent corporations serving as perpétuai harriers to the 
entry of others into the toiaeco trade." 

So, also, in the Keystone Watch Case, supra, pages 510 to 512 of 
218 Fed., unfair conduct tovvard competitors constituted the violation 
of the statute. Speaking for this court Judge McPherson there said : 

"Beginning in 1904, or thereabouts, it made several attempts — perhaps 
not very numerous, but numerous enough — that showed a definite purpose to 
restrain trade by attempting to flx and maintain priées, and by using a 
siiecies of boycott or blacklistlng in order to lessen the trade of its rivais. 
We shall not stop to détail the attempts of tliis character that were made 
during the period from 1904 to 1910, because the policy and System to which 
we refer were manifested with unmistakable distlnctness In the latter year, 
and were carried on with vigor and persistence. * * * Now, what the 
défendant company did was either to close thèse already existing and already 
utilized outlets, or to narrow them materially, so far as the [watcli] cases 
of its competitors were coucerned ; and we think the proposition need not be 
discussed that this was pro tanto a direct and unlawful restraint of trade." 

So, also, amongst other factors which tended to show a violation of 
the statute, référence was made in the Tobacco Case, 221 U. S. at page 
174, 31 Sup. Ct. at page 646 (55 L. Ed. 663), to the maintenance of a 
f aise appearance of compétition : 

"The record Indisputably discloses that after this merger the same methods 
which were used from the beginning continued to be employed. Thus, it is 
beyond dispute * • * that the new company has besides acquired control 
of eight addltional concerns, the business of such concerns being now carried 
on by four separate corporations, ail absolutely controlled by' the American 
Tobacco Company, although the connection as to two of thèse companies with 
that corporation was long and persistently denied." 

ïn the Powder Case, oppression of competitors existed and was thus 
ref erred to at page 140 of 188 Fed. ; Judge Lanning speaking for this 
court : 

"The association of manufacturers of powder and other explosives had 
probably never been stronger than it was in February, 1902, when the change 
In the management of the Dupont works took place. It had for years arbi- 
trarily flxed priées in the différent parts of the United States, wagiug a dis- 
astrous warfare against competitors untU they were coerced into terms satis- 
factory to the association or brought into the association. * * • Measures 
were often devised to limit the output of the members of the association 
and to crush compétition by manufacturers not members of the association." 

[2] The tests of the violation of this statute having then, as we hâve 
seen, been adjudged by the Suprême Court (Nash v. United States, 
supra), namely, whether the acts in question "préjudice the public in- 
terests by unduly restricting compétition or unduly obstructing the 
course of trade," it would appear the questions of fact for us to dé- 
termine from the évidence are thèse: 
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First. Was the Steel Corporation, when this bill was filed in 1911, 
prejudicing the public interests by unduly restricting compétition, or 
unduly obstructing the course of the steel and iron trade, between the 
States, or with foreign nations? If this question be answered "Yes," 
the law was then being violated, and an injunction should issue to re- 
strain présent and future violations. 

Second. Did the Steel Corporation, when it was formed in 1901, 
either by the intent of those f orming it, or by the inhérent nature of 
that company's contemplated acts, préjudice the public interests by un- 
duly restricting compétition or unduly obstructing the course of the 
steel and iron trade, interstate or foreign? If this question be answered 
"Yes," then the law was violated, and the Steel Corporation must be 
adjudged originally illégal. If illégal, it must be dissolved, because 
only thus can its inhérent nature be prevented f rom continuing to work 
further violations of the statute. On the other hand, if thèse questions 
are negatived, then the S'teel Corporation should not be dissolved, but 
permitted to pursue that usual course of trade, which it was the pur- 
pose, as we bave seen, of this statute to protect. It will thus be seen 
that, as stated at the outset, this case is practically one of business facts. 

Turning, then, to the first question, let us address ourselves, first, to 
the iron and steel trade hère in the United States, and inquire whether 
the évidence satisfies us that the Steel Corporation, when this bill was 
filed in 1911, was then prejudicing the public interests by unduly re- 
stricting or unduly obstructing the steel and iron business of the United 
States. In considering that question, a number of fields of inquiry 
naturally suggest themselves. Had this company in 1911 a monopoly 
of the steel and iron trade of the country? What had been and was 
then its business conduct towards its competitors? Was it fair or un- 
fair? Had it forced or was it forcing others out of the steel trade by 
unfair conduct? Had it prevented others from entering it? Was it 
then exacting or had it exacted from the public undue priées for its 
products? Had it lowered the character of its product? Had it eut 
down or was it cutting down, its output so as to restrict proper supply ? 
Had it taken advantage of its power to unduly reduce wages? AU 
thèse, as we hâve seen from the Standard Oil, the Tobacco, the Pow- 
der, and Keystone Watch Cases, were inquiries by which tbe question 
could be determined whether the Steel Corporation was acting, as the 
Suprême Court said in the Standard Oil Case, 221 U. S', at page 58, 31 
Sup. Ct. at page 515 (55 L. Ed. 619, 34 U. R. A. [N. S.] 834, Ann. Cas. 
1912D, 734), with "the legitimate purpose of reasonably forwarding 
Personal interest and developing trade," or, on the other hand, "with 
the intent to do wrong to the gênerai public and to limit the right of 
individuals." 

Now as trade is a contest for it between différent persons, and the 
gain of that trade by one means the loss of it to another, it f ollows that 
the person who best knows whether the man who gained it, gained it 
fairly, is the man who lost it. If there is monopoly, if unfair business 
methods exist, if the course of trade and fair trading is throttled, we 
can find proof of it from business competitors. Trade competitors arq 
the first to f eel the pinch of unequal, unfair, and undue restraint of the 



UNITED STATES V. UNITED STATES STEEL CORPORATION 65 

natural and normal course of trade. Being the first to suffer, they are 
the keenest to condemn. Turning, then, to this Steel Corporation's 
competitors, let us décide from the proofs whether the Steel Corpora- 
tion had, when this bill was filed, a monopoly of the iron and steel 
business of the United States. 

We turn, first, to finished rolled products, because they are the basic 
supply to the vast number of varied industries throughout the country 
dépendent thereon. If ail thèse minor industries are dépendent on a 
monopolized source of an indispensable base, we can say, without going 
f urther, that not only such industries, but the gênerai public, are preju- 
diced ; for, as said and held by the Suprême Court in the Tobacco Case, 
wrongful purpose and illégal combination are established "by the 
graduai absorption of control over ail the éléments essential to the suc- 
cessful manufacture of tobacco (steel) products." Indeed, the impor- 
tance of such basic supply in the dépendent steel trade is shown by the 
fact that in the congressional investigation of the Steel Corporation, 
made by Congress by resolution of January 28, 1905, hereafter referred 
to, the second inquiry there ordered was : 

"To what estent said corporation and its associâtes control tlie output and 
priées of the finished products made by independent companies, dépendent 
upon it for thelr raw materials?" 

What, then, are the f acts in référence to finished rolled products ? In 
that regard, the évidence (see summary in Statement of Case, page 412) 
• is that in 1911 the finished rolled product — which excludes pig iron, 
steel castings, and ingots — of the United States (using in this opinion, 
when quoting figures, round numbers, and by the term "Steel Compa- 
ny," or "Steel Corporation," meaning the United States Steel Corpora- 
tion) was 19,000,000 tons. Of this tonnage the competitors of the Steel 
Corporation produced 54 per cent., or 10,300,000 tons, while the Steel 
Corporation made 8,700,000 tons ; but not only did its competitors pro- 
duce in 1911 the major part of the country's finished rolled product, as 
above, but judging from the past, the présent proportionate lead of the 
competitors bids fair to increase. In 1901, when the Steel Company 
was formed, the total finished roU product of the United States was 
13,000,000 tons. This was substantially divided between 49.9 per cent, 
made by its competitors, and 50.1 per cent, by the Steel Company. 
While both together hâve since increased the nation's product from 13,- 
000,000 to 19,000,000 tons, yet of this 6,000,000 increase its competitors 
produced 3,400,000 tons to the Steel Company's 2,600,000 tons. 

Taking steel ingots, another basic supply on which great numbers of 
finishing industries are ultimately dépendent, we find (Statement of 
Case, page 406) that while in 1901, of the 13,000,000 tons of the total 
American ingot production, the competitors of the Steel Company only 
made 4,500,(XlO tons, as against the Steel Company's 8,500,000, yet by 
1911, in the country's vast increase from 13,000,000 to 24,000,000 tons, 
the competitors had increased their production by 6,500,000 tons, while 
the Steel Company had only increased 4,500,000. In other words, 
while the Steel Company produced in 1901, 66 per cent, of the country's 
ingot production, it was producing but 54 per cent, in 1911. 

In pig iron, the basic supply of foundries, finishing mills, and other 
223 F.— 5 
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dépendent industries, the relations were slightly the other way. In 
1911, out of a total cast of 22,000,000 tons of pig iron (S. C. page 405), 
only 12,000,000, or 54.8 per cent., were made by competitors of the 
Steel Company, as against 9,000,000, or 56.8 per cent., made by such 
competitors in 1901, out of a total of 16,000,000 — a decrease of 2 per 
cent. 

Thèse facts and figures bearing on basic supplies of the country's 
dépendent iron and steel industries satisfy us that there is no monop- 
olistic control anywhere of such basic factors as ingots, pig iron, and 
finished rolled products, and the testimony hereafter referred to satis- 
fies us that any substantial producer of such basic articles can, by sell- 
ing such products at such lower price as he sees fit, compel ail produc- 
ers of such supplies, including the Steel Corporation, to also lower their 
priées. So, also, monopolistic control of finished steel articles in wide 
use would be a matter of grave public préjudice. Taking, for example, 
wire production, in which, through fencing, nails, and the great range 
of articles made from wire products, so many people are interested. 
When the Steel Corporation was formed in 1901, of the 9,000,000 kegs 
of wire nails then made in the United States, the competitors of the 
Steel Corporation made 3,000,000 kegs, and the Steel Corporation 
6,000,000. By 1911, the country's production had grown to 13,000,000, 
but of the 3,500,000 of increase the Steel Corporation made 1,000,000 as 
against its competitors making 2,500,000. The net resuit was that, 
when this bill was filed, the Steel Corporation's competitors had 6,500,- 
000 and the Steel Corporation 7,000,000 of the country's total produc- 
tion of 13,500,000 kegs. So of wire netting, fencing, and other wire 
products in gênerai use. The gênerai average of the nation's total pro- 
duction made by competitors when this bill was filed was 78 per cent. 
It will be seen that in this particular respect, due, no doubt, as we shall 
see, to the growth of its foreign trade in wire products, the Steel Cor- 
poration had slightly increased its proportion from 20 per cent, of the 
total product in 1901 to 22 per cent, in 1911. But at the same time it 
will be noted that, as the very large part of the Steel Corporation's in- 
crease in wire products was made in foreign trade — -the proofs (volume 
10, p. 3902) show that only 42 per cent, of the Steel Corporation's wire 
product of 1911 was sold in the United States— it was in 1911 making 
relatively much less of the wire products consumed in the United States 
than it was in 1901. 

In the important item of structural steel, used in bridges, steel f ram- 
ed buildings, steel car frames, etc., the steel corporation's competitors 
produced about 67 per cent., and the Steel Corporation 33 per cent. And 
for the same reason as shown above, in the growth of the foreign trade, 
it will be seen by an analysis of Defendant's Exhibit (volume 3, page 
317, and volume 2, page 204) that in structural shapes, as in wire prod- 
ucts, the Steel Company was in 1911 making relatively less structural 
articles of this country's consumption than it was in 1901. 

So, also, in steel rails. In 1901, the competitors of the Steel Company 
made 1,100,000 tons of steel rails, and the Steel Company 1,700,000. 
In 1911, its competitors made 1,200,000 tons, an increase of 100,000 
tons, while the Steel Company made 1,600,000 tons, a decrease of 
100,000 tons. 
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Summarizing our study of the proofs of this gênerai subject, of 
the relative part of the Steel Company and its competitors in the 
total iron and steel production of the country, and their relative part 
in the home market, we find that, taking the ten years from 1901, when 
the Steel Company was formed, until 1911, when the Attorney Gen- 
eral filed this bill to dissolve it, its competitors, starting in 1901, with 
making 49.9 per cent, of the nation's production of finished rolled prod- 
uct, including structural materials, rails, sheets, rods, and bars, had 
by 1911 so increased their relative proportion that they were then 
producing 54.3 per cent, of the nation's iron and steel output. And 
confining ourselves for the présent to the production of 1911, used in 
the trade of the United States, which alone we are now considering, 
we find that, of the total amount of such iron and steel products in the 
whole market in that year, nearly 60 per cent, was produced by 
the competitors of the Steel Company. Thèse conclusions, based as 
they are on proven, practical business facts and figures, show a strong 
trend away from any monopolistic absorption or trade-restraining con- 
trol of iron and steel manufacture or markets of the United States by 
the Steel Corporation. On the contrary, thèse figures show a strong 
trend in that manufacture and market toward an even greater absorp- 
tion thereof by the virile and growing competitors of the Steel Com- 
pany. And this leads us, in an adéquate discussion of the case, to at 
this point take up the character of the compétition in the steel and 
iron business in this country ; for we may rest assured of the practical 
fact that where in any business there exists a healthy, normal, un- 
restrained, and virile compétition, which ail are free to enter, the in- 
dividual has full freedom of business opportunity and the public is 
in no danger of préjudice from monopoly or trade restraint. 

When the steel business of the United States is referred to, one 
thinks of it as practically being in the hands of the United States Steel 
Corporation. Circumstances hâve made this natural. The manufac- 
ture of iron and steel in their basic form is confined to local districts. 
Outside of thèse localities and outside of those engaged in the steel 
business, there was, prior to 1901, but little gênerai knowledge or 
appréciation of its magnitude and its basic relation to the gênerai 
business of the country. When, therefore, this great steel company 
was quickly formed in that year and became at once the largest cor- 
porate capitalization known, it naturally and at once became associated 
in the gênerai mind with absolute monopolistic control. But the fact 
that the Steel Corporation after due sélection by it of such Unes of 
finishing mills as were deemed necessary to carry out its plans left 
outside of it a most strenuous body of strong competitors was not then 
generally recognized. The names, location, and resources of those 
competitors were not then, and indeed are not now, known to those 
outside the steel and iron business. Nor was the significance of the 
anti-monopoly compétitive powers and policies of such competitors 
appreciated. Indeed, the business fact above found, namely, that in 
1911, when this bill was filed, the competitors pi the Steel Company 
were making and marketing nearly 60 per cent, of the steel and iron 
produced in the United States, would surprise many. Since therefore 
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the gist of monopoly is the suppression of compétition, we deem it 
pertinent to ascertain f rom the proofs the character and steady increase 
of compétition in the iron and steel business since the Steel Cor- 
poration was formed. In doing this, we hère note of its great com- 
petitors such only as hâve, in the ten years of compétition between 
them and the Steel Corporation, made a higher proportionate gain of 
business than the Steel Corporation itself . 

Taking the Steel Corporation as the basis of comparison, we may 
say that while the proofs show a very material increase of 40-odd per 
cent, in the Steel Corporation's business from 1901 to 1911, yet this 
very substantial increased percentage of the Steel Corporation's own 
business was less than that made by each of eight of its great com- 
petitors as f ollows : 



Company. 


Location. 


Increase of Pro- 
duction from 


Percentage 
of Increase. 


Bethlehem Steel Co. 


So. BetWehem, Pa. 


1901 to 1913 


3779.7 


Inland Steel Ca 


Indiana Harbor, Ind. 


1901 to 1913 


1495.9 


La Belle 


Wheellng, W. Va. 


1901 to 1913 


463.4 


Jones & Laughlin 


Pittsburgh, Pa. 


1901 to 1912 


206.7 


Cambria Steel 


Johnstown, Pa. 


1901 to 1913 


155.5 


Colorado Co. 


Pueblo, Colo. 


1901 to 1912 


152.8 


Kepublic Iron «Se Steel Co. 


Yoniigstown, Ohio 


1901 to 1912 


90.8 


Lackawanna Steel Co. 


Buffalo, N. Y. 


1901 to 1911 


63.2 



Taking up thèse companies one by one, it will be seen that in loca- 
tion, facilities, capital, and basic supplies, they show such strong past, 
présent, and prospective compétition as aft'ords just ground for con- 
cluding that the steel and iron business of this country is not being, 
and indeed cannot be, monopolized by the Steel Corporation. For the 
real test of monopoly is not the size of that which is acquired, but 
the trade power of that which is not acquired. 

Turning, first, to the Atlantic seaboard, we find there is a compéti- 
tive group composed of the Bethlehem Steel Company, the Pennsyl- 
vania Steel Company and its subsidiary, the Maryland Steel Company. 
The two latter companies are additional to the above list, and are hère 
referred to only to note their tidewater location as an advantage which 
the Steel Corporation with its inwardly located works does not possess. 
The Works of the Pennsylvania Steel Company are near Harrisburg, 
Pa., and those of the Maryland Steel Company at Sparrows Point near 
Baltimore. Thèse two companies hâve a combined capital and surplus 
of some $66,000,000 and with large extensions (volume 20, p. 7978) 
in view. Their ore supplies are drawn from the great Cornwall ore 
beds of Eastern Pennsylvania, and from Cuba, where they bave inex- 
haustible supplies of Bessemer ore, which can be worked by steam 
shovels and are close to tidewater. Three matters bave impressed 
us in référence to this seaboard compétition: First, that the eastern 
seaboard iron and steel compétition of the Steel Corporation bas an 
ore supply wholly independent of Lake Superior ; second, that their lo- 
cation near the seaboard gives in many cases substantial freight ad- 
vantage over the Steel Corporation ; and, thirdly, that the greatest ad- 
vance in ore and steel production in the past ten years bas been made 
by a seaboard competitor of the Steel Corporation, tlie Bethlehem 
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Steel Company. And as bearing on the question of the alleged object 
of those who originally formed the Steel Corporation to monopolize 
and unduly restrain compétition and obstruct trade, it is to be noted 
that the striking growth and development of the Bethlehem Company 
was undertaken by one who helped form the Steel Corporation, who 
served as its first président, and who, if the object for which the 
Steel Corporation was formed was to monopolize the iron and steel 
business or to restrain trade, was warned of that intent. That such 
a man should attempt to build up a compétitive business and succeed 
in expanding it as has been done shows that he at least was convinced 
that the field of fair, f ree, and full compétition was open to him and 
others who desired to enter the steel business, and that the Steel Cor- 
poration had neither the business purpose nor the business power to 
monopolize the steel business or to throttle the growth of compétition. 
As we shall see later, the market reach of basic iron and steel plants 
is measurably restricted to its own district by freight limitations. Ste- 
venson, volume 3, p. 1084 ; Gary, volume 12, p. 4834 ; King, volume 6, 
p. 2076; Thompson, volume 22, p. 9141. The supplies from which 
steel is made and the basic articles into which it is turned are of such 
bulk and weight as to thus localize or restrict their markets. Freight 
forbids such heavy product being hauled to far-removed markets. 
The existence and maintenance of strong compétitive steel production 
on the seaboard is therefore a matter of grave import to the great sec- 
tion of the United States immediately tributary to the Atlantic Coast. 
Into this seaboard région the Steel Corporation enters under freight 
burden, its bulk mills being substantially in the Chicago and Pitts- 
burgh districts. The proofs show that its seaboard competitors named 
hâve, as noted, abundant ore supplies, cheap water freights, and a 
great accessible surrounding market. Without entering into détail, we 
refer to some suggestive facts in the proofs. For example, the proofs 
(volume 10, p. 4028) show that the Maryland Steel Company, through 
its coast line water freight of $2.50 per ton, so covers the territory sup- 
plied by Mobile, Galveston, and other Gulf of Mexico distributing 
points as to exclude from that territory even the product of the Ten- 
nessee Coal & Iron Company, now owned by the Steel Corporation, 
which pays a railroad freight of $3.40 per ton. The proofs (volume 18, 
p. 7248) further show that, with the enlargemeot of the Erie Canal 
System, Lake Superior ore will be canal f reighted from Bufïalo to New 
York Harbor at 28 cents a ton less than the same ore is rail freighted 
from Lake Erie Ports to the Pittsburgh district. With the enlarge- 
ment of that canal, the proofs are (volume 18, p. 7283) that blast fur- 
naces are now planned for location on seaboard waters in New York 
Harbor hmits. And it should be hère noted that the proof is (volume 
11, p. 4182) that the whole steel industry of the United States could be 
duplicated on the Atlantic seaboard and inland (volume 11, p. 4178) as 
far as Pittsburgh, and could be run on ores brought from Chili and 
Brazil alone. Lake Superior ores of the same metallic unit grade as 
the Brazilian would, in the view of the Michigan Tax Commission 
(Government Exhibits, volume 10, p. 2435), cost $7 a ton delivered at 
the Atlantic seaboard, as against ore of $3 from Brazil, which the report 
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States has "a tremendous field of high grade Bessemer iron ores run- 
ning 65 to 68 per cent, metallic iron." As to the Cuban ore, the proof 
(volume 17, p. 6862) is: 

"The total cost will not in any case exceed §2.25 per ton, and in ordinary 
shlpping seasons will probably not exceed $2.10 per ton. Tliis means tliat the 
ore reaches Philadelphia at a net cost of 4 cents per unit of iron. It is the 
cheapest ore supply in the world delivered at easteni Atlantic ports or in Ger- 
man or English ports. * * * jq normal years, Lake Superior ores at the 
extrême eastern point at which they could possibly be shipped to meet eastern 
or foreign ores would hâve to get a price of 9 cents a unit in order to compete." 

Thèse facts and figures show that there is no basis on which to at- 
tempt ore monopolj'. The proofs further show that, to adequately 
enter this seaboard territory and meet the compétition of those lo- 
cated on the seaboard, the Steel Corporation was forced to establish 
large local distributing warehouses on the seaboard. For example 
(volume 10, p. 4060), the Corporation had established, amongst several 
others, warehouses on the Atlantic Coast near New York carrying 
$2,000,000. and one at San Francisco carrying $4,000,000 of diversified 
steel products. 

Proof of the strength and growth of this seaboard compétition is 
found in the record of the Bethlehem Steel Company. That Com- 
pany in 1901, its first year of compétition with the Steel Corporation, 
made 18,000 tons of finished steel product, which was largely confined 
to rails. By 1913, it had increased its product to 700,000 tons. Dur- 
ing that time it had also (King, vol. 6, p. 2120) entered into compétition 
in structural steel, armor plate, and varied steel products. Indeed, 
its chief products, structural steel (volume 11, p. 4149), and open- 
hearth rails (volume 11, p. 4150), of which it is making 200,000 tons, 
hâve been developed since 1908. From 4,000 employés it has grown 
to 15,000; it has in view (volume 11, p. 4336) further intégration to 
the extent of making ail the finished products made by the Steel Cor- 
poration. Its ore supply of a million and a half tons a year cornes 
from Sweden, from the Àdirondack régions in New York, from Chili, 
and from Cuba, where it has practically inexhaustible reserves. The 
proofs as to thèse Chilean ore fields show that this corporation and 
other tidewater steel plants are wholly independent of Lake Superior 
reserves. The Chilean beds outcrop; they are stripped instead of 
mined ; they are within a short distance of the coast to which they are 
gravity dropped. They are magnetic, hématite, and dry — a great 
saving in transportation, as will be appreciated by those familiar 
with the wetness of Lake Superior ores which necessitate the carrying 
of thousands of tons of water. The proofs show the substantial char- 
acter of this competitor with a surplus and capital of $55,000,000 and 
further intégration in view. 

Referring at this point to the existence of a fair and open compéti- 
tive field, as sensed by practical men in the iron and steel industry, 
we gain light from the proofs in référence to the Youngstown Sheet 
& Tube Company of Youngstown, Ohio. That company does not ap- 
pear in the foregoing list because it came into existence after the 
Steel Corporation was formed. It is an inland company. Its ore 
supply is from Lake Superior. It started the year after the Steel 
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Corporation was formed. It purchased its reserve ore supply in 
1903. It began with an investment of $600,000, which in the suc- 
ceeding years has been increased to over $29,000,000. By 1913, 
it had an annual capacity of 1,000,000 tons of ingots and sold that 
year over 800,000 tons. This company is cited as evidencing three 
things: First, that the men in the steel and iron trade immediately 
after the Steel Corporation was formed felt they had an opportunity to 
enter and prosper in the steel and iron business, both in the home 
and (Manning, volume 19, p. 7968) foreign markets; second, they 
felt secure about their basic ore supply; and, third, they were free 
to and did build up a great business in making steel ingots, one of 
the primary products or bases. 

Coming next to the Pittsburgh district, we find a strong competi- 
tor of the Steel Corporation in the Jones & Laughlin Company, 
which, at the time of the Steel Company's formation, the proofs show 
(Government Exhibit, volume 4, p. 1513) was then so integrated as 
to make "a greater variety of product than any other steel or iron 
company in the country." In 1901, its finished product alone was 
nearly one-half million tons. By 1912, it had increased that produc- 
tion to one and a half million tons. During that time it had integrat- 
ed still further by building large additional works and had (King, 
volume 6, p. 2120) entered into compétition with the Steel Company 
and others in the manufacture of tin plate and wire rods. Like ail 
thèse other competitors mentioned, the Jones & Laughlin Company 
is thoroughly "integrated"; that is, it has its own basic suppHes and 
carries on its work in continuons process from ore to diversifîed 
finished steel products. It has large reserve' holdings of ore in the 
Lake Superior région and an ore fleet on the Great Lakes with a 
carrying capacity of 40,000 tons. It has over $50,000,000 capital and 
a large surplus. 

Going east, we fînd at Johnstown, Pa., the Cambria Steel Com- 
pany, a strong company also thoroughly integrated, and with an 
investment of nearly $70,000,000. From 400,000 tons finished prod- 
uct in 1901, the Cambria increased to nearly 1,200,000 tons in 1913, 
and it has (volume 6, p. 2199) further improvements in view looking 
to a large increase in its output. It has a 50-years' supply of Lake 
Superior ore and a Lake fleet of a capacity of 50,000 tons. At this 
point, the président of this company might be quoted. He was called 
as a witness both by the government and the Steel Company. His 
testimony is enlightening, as showing that his and other companies 
in the steel business feel the Steel Corporation has no power, even 
if so disposed, to monopolize, restrict, or stop their business. We 
quote (volume 28, p. 12034) from his testimony : 

"Q. Hâve or not the leading competitors of the Steel Corporation, sinee 
1901, increased their capacity or further integrated or added to their holdings 
of ore or coke? 

"A. Oh, yes, sir ; there hâve been a great many new properties secured 
by the other companies, and a large number of developments in both the cok- 
ing régions and the ore régions. 

"Q. And what would you say as to their progress, if they hâve made any, 
in the matter of intégration and diversification of products? 
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"À. I think ail of the companies bave expanded and improved tlieir plante 
and strengtliened their holdings of raw materlal. 

"Q. In your testimony for the government, referring to Jones & Laughlin, 
the Lackawanna, Cambria, the Republic, and perhaps others, you stated as 
follovvs: 'I do not ttink that there is any one of tliose companies that could 
not compete with the United States Steel Corporation and compete success- 
fuUy.' ïou were not theu asked to give your reasons for that opinion ; be 
good enough to give them now. 

"A. It is a very simple proposition to build a furnace and steel plant, or 
flnishing mills fully the equal of the Steel Corporation's and labor can be 
employed at exactly the same price, and there is absolutely no difficulty in 
produelng the varions products at practlcally the same cost. 

"Q. Has the Steel Corporation any such advantage owing either to its size, 
the extent of its intégration, or any other circumstance, as would enable it to 
put its competitors ont of business, did it choose to do so? 

"A. No, sir. It would be impossible for it to do so without committing 
suicide. 

"Q. Why? 

"A. Well, their product is practically sold in this country. Of course, they 
do a small export business, but they sell to the same people that we do, and 
we sell to the same people that they do; and, if they would make priées so 
low that we could make no profit on it, there would be nothing left for the 
Steel Corporation ; and, if they would undertake to put us out of business by 
selling below our cost, they would be selliug below their cost, so that I 
cannot see how it would be possible for them to put a well-managed concern 
out of business. 

"Q. Could the Steel Corporation confine any destructive warfare which it 
might undertake to any oue competitor? In other words, could they wage 
a warfare against the Cambria or Jones & Laughlin, or any of tlie other con- 
sidérable coiicerns, without Involving the rest of their competitors? 

"A. No, sir ; that would be impossible. 

"Q. Could they confine any warfare that they might undertake either against 
a single competitor or against ail other competitors to any particular locality? 

"A. No, sir ; because the markets are ail affected in sympathy, and, if the 
price was made below cost in one market only, we would go to the other ; 
we would seek other markets. 

"Q. Why do you say that the Steel Corporation could not make war against 
one competitor only without involving the rest of them? 

"A. Because, for instance, we ail sell to practically the same class of trade, 
to the same customers. We sell to many people who buy from Jones & Laugh- 
lin and the Steel Corporation and the Kepublic and the Inland Steel Company, 
and various other companies, so that it would be impossible to pick out the 
customers of any one manufacturer, and you cannot atï'ect the price in one 
market without alïecting it in ail the other markets in the country. 

"Q. Has the ability of the Steel Corporation to resist any such warfare 
increased siiice 1901? Are they any better able to take care of themselves 
In such a warfare now than they were in 1901? 

"A. No, sir; I would say that they are not. I do not fear the Steel Cor- 
poration as much as I fear other compétition." 

Without going into détail as to other companies in the foregoing Hst, 
we may ref er to the Colorado Company, whose market, the proof s show 
(volume 26, p. 10935), covers the United States west of the Mississippi. 
This Company is integrated, is independent of the Lake Superior ore, 
has more than 60 years' supply of its own ores in Wyoming, New 
Mexico, and Utah, and has largely expanded its plant since 1901. It 
has resources of $80,000,000, and its finished product has increased 
from 200,000 tons in 1901 to ahout 500,000 tons in 1912. This Com- 
pany has by its western location (volume 26, p. 10937) a freight advan- 
tage over the United States Steel Corporation and ail other eastern 
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competitors in selling rails to most of the railroads west of the Missis- 
sippi. 

The history of the next company is illustrative of the feehng of con- 
fidence and security among practical steel men, which warranted them 
in making since the Steel Corporation was formed large expenditures 
and entering into compétition in the steel business. The Republic Iron 
& Steel Company of Youngstown, Ohio, was in 1901, engaged princi- 
paliy in making iron. Its finished product that year was some 500,000 
tons. It has since expended $25,000,000 in changing its business from 
iron to an exclusively steel one. Like ail other steel makers, the Repub- 
lic Company's policy has been one of simply foUowing the progressive 
and universal practice of intégration incident to the development of 
the use of steel. The Republic Company's process of intégration its 
président (volume 2, p. 731) well describes : 

"We hâve practically eliminated ail our scatterod Iron mills, hâve con- 
centrated them in the opération at a few points of production. So. to-day we 
produce practically but little iron and are manufacturing about 1,000,000 tons 
of steel per annum. ïhis is what we call an integrating process ; that vi'as 
part of it, the addition of the minerai and coke and blast furnaces, and bal- 
ancing up opérations generally, completing the integrating process. * * * 
This integrating process that I speak of attended our development of the 
steel end of our business. We did not need it so much when we were simply 
manufacturing Iron. It was done for économie and trade reasons, on account 
of the increased demand for steel and the decreased demand for iron." 

The Republic has increased the range of its product and production 
until it is now a million and a quarter tons and extends (volume 28, 
p. 11999), ail over the United States and Canada. It has gone into the 
Birmingham, Ala., field, where it has plants, as well as in Pennsylvania, 
Missouri, Illinois, Indiana, lowa, and Michigan. It has acquired 40,- 
000,000 tons of Lake Superior ore reserve and 80,000,000 in the Bir- 
mingham district, and has a lake fleet of 18,000 tons. Its growth dur- 
ing this time was such (Topping, volume 2, p. 735), that it is producing 
one twenty-fifth of ail the steel produced in the United States and one 
thirtieth of ail the iron. From a study of the testimony there is no 
doubt that the men who made thèse large expenditures in 1906 were 
satisfied that the field of fair business compétition in the iron and steel 
business was open to them. Thèse expenditures were made in com- 
pletely integrating its manufacturing facilities. This intégration con- 
sisted (volume 22, p. 9131) in increasing its blast and open hearth fur- 
naces and ore supply and carrying their basic product forv/ard to com- 
pletion by additional plants which included finishing mills for mer- 
chant bar, for sheet bar, for !)illets, and for plate in addition to galvan- 
izing Works, rivet, spike, boit, and nut departments, and by-product 
coke Works. They hâve no more to fear from the compétition of tho 
Steel Corporation than they bave from that of any other of their other 
competitors. The testimony of this company's président, who like the 
Cambria's président, was called as a witness both by the government 
and the Steel Company, is instructive, on that point. It is : 

"Q. Where is the market for your product? 
"A. Ail over the United States and Canada. 

"Q. Has the Steel Corporation in your opinion power to put the Republic 
out of business? 
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"A. I think not. 

"Q. Has it thé power to put its competitors generally, or any of Its prin- 
cipal competitors, out of busiuess? 

"A. I would say not 

"Q. Wliat is your reason for thinking that tliey liave not that power? 

"A. I would hâve two reasons: One, that they hâve not the physical 
ability to do it ; and, secondly, if they attempted it, they would involve their 
own market to such an extent that they would suîfer equally with us. What 
I mean by physical is this: ïheir principal compétition, companies like our- 
selves and others as strong as we are, are properly integrated ; in other 
words, being self-contained on raw material, well equipped, and at least fairly 
well managed and properly financed, so that a couiblnation of that kind 
would give us as much power to produce within somewhere a close approx- 
imation of their cost ; at least their différence would not be so great that they 
could put us out of business. They hâve some advantages, aud so hâve we. 

"Q. Now, as to your second reason, that it would involve them in loss as 
well as you, what do you mean by thatî 

"A. Well, to illustrate, we might hâve a customer, we will say, in Michlgan, 
engaged in the manufacture of agricultural implements, and another one in 
Illinois or Indlaua. If we should sell in Michigan steel bars and plates that 
enter into the cost of production of a machine at a less priée to A. in Michi- 
gan than we do to B. in Illinois, we would probably soon hear from B. in Il- 
linois, because those two men would naturally compete in the gênerai market 
of the United States with their machinery. So it would be with ail other 
fabricated products made from steel, the markets are inter-related and inter- 
laced to such an extent that you cannot reduce priées, in my judgment, in one 
market, without afCecting in a short time the market elsewhere for the same 
commodit.v. 

"Q. Could the Steel Corporation localize a destructive warfare against its 
competitors? 

"A. Not in my opinion. 

"Q. Why not, if there is any other reason than you hâve already indlcated? 

"A. I should say that the reason I bave already indicated would be a com- 
plète answer to that thought. There is a sympathetic relationshlp existing 
between ail markets that is so close that my expei-ience would couipel me to 
say that you could not afCect the priée in Chicago without afCecting the priée 
in New York. As a matter of fact, that is the expérience that we hâve had. 

"Q. And could the Steel Corporation wage a destructive warfare against 
any one of its competitors without involving ail of them? 

"A. No ; I would say not." 

The same confidence to enter into compétition thus evidenced in the 
RepubUc Company was also shown by the Inland Steel Company of 
Indiana. That company had expanded its investment from some 
$4,000,000 to $20,000,000. It has acquired Lake Superior ores and a 
lake fleet of considérable capacity. Asked the question (volume 22, p. 
9144) : 

"From your knowledge of the iron and steel business, the relative capac- 
Ities of those engaged in it, the capitallzation of the United States Steel Cor- 
poration, its ownership of railroads, its connection with financlal interests, 
State whether or not in your Judgment, it has the potentiality, if it uses it, 
to destroy its competitors ?" 

— its président testified : 

"A. No ; that is absurd. They cannot do It. I think It is a physical im- 
possibility. I cannot imagine how they could do it. 

"Q. Is there any possible doubt in your mind of the ability of the Inland 
Steel Company to maintain itself in any kind of compétition? 

"A. Well, that is what we are alming to do. We think so. We think we are 
getting as well prepared as most of our competitors by the money that we hâve 
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spent there ; and I believe it has been spent on the riglit Unes. 1 kuow that 
we wouia not change any of it if we had it to do over again, as lar as we 
hâve gone. 

"Q. And you are very well integrated, as you hâve stated? 

"A. ïes ; we did tlie best that it was possible to do. 

"Q. Mr. Thompson, you stated in answer to my question a short time 
ago, that the compétition between the Inland Steel Company and thèse other 
companies had been active in the territory that you serve? 

"A. Yes, sir. 

"Q. What do you mean by 'active'? 

"A. Always at it. We were alvyays trying to get business. I don't knovsr 
how to express it any stronger than to say that we were ail looUing for trade in 
an active way, ail the time, keeplng ourselves posted on conditions and solieit- 
ing business from just such men as the vpitness who was examined hère this 
morning and from other railroads ; I say it is active because we are always 
at it — ail of us." 

We hâve referred above to compétitive steel conditions on the Atlan- 
tic seaboard as shown by the proofs. Those proof s also show (Pigott, 
vol. 26, p. 11066) how compétition to the Cambria, Jones & Laughlin 
and the Steel Corporation has grown on the Pacific Coast. This com- 
pétition has increased since the Steel Corporation was formed. Mr. 
Pigott testifies his company has built at San Francisco open hearth 
furnaces with a capacity of 30,000 tons; bar mills, with 30,000 tons 
capacity ; and at Seattle a rail re-roUing mill with a capacity of 30,000 
tons. For its basic supply this company is wholly independent of the 
Steel Company, Jones & Laughlin, the Cambria Steel and ail eastern 
companies doing business on the Pacific Coast. This is clearly shown 
by the proofs. This company gets one-half of its pig iron from China 
and the balance from the Republic Company and the Tennessee Coal 
& Iron Company. The proof is (volume 10, p. 3887) that the freight 
paid to deliver the Tennessee Company pig iron from Birmingham, 
Ala., to San Francisco is $10.08 per ton. The proofs further show 
(page 3889) that the Chinese pig iron is delivered at Pacific points at 
a freight rate of $3.70 per ton. If to this $3.70 be added the price of 
the pig iron, $6.20 per ton, it will be seen that the Chinese pig iron at 
$6.20, plus freight $3.70, $9.90, can be paid for and delivered on the 
Pacific Coast for about the amount, $10.08, the Republic and the 
Tennessee Company pay for freight alone. As the proofs (page 3887) 
further show the pig iron from India is being delivered in San Fran- 
cisco from Calcutta at an expense of $12.38 per ton, namely, price of 
pig iron $5.40 plus freight $6.98, it will be seen that the future basic 
supply of this and other companies that may spring up on the Pacific 
Coast can be had of Asiatic pig métal wholly independent of the Steel 
Corporation and other eastern competitors. In view of the further 
proof (volume 11, p. 4182), that the ores on the western coast of Mexi- 
co, and necessarily those of Chili, are also available, and that the im- 
proved practice in steel making (volume 3, p. 992) makes ores now 
usable which were formerly not so, the conclusion is warranted that 
the field for ail possible development on the Pacific Coast in the steel 
business is wholly free from any monopolistic control whatever. It 
will thus be seen that a substantial steel industry in rails, bars, and open 
hearth steel has m f act grown up on the Pacific Coast, while in compéti- 
tion with the Steel Company, a compétition which Mr. Pigott (volume 
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11, p. 11074) describes, "from the standpoint both of a customer and a 
competitor," "bas been bénéficiai." 

As we hâve said, we bave, as throvving light on the substantial char- 
acter of the strong and increasing compétitive forces in the steel busi- 
ness, referred only to those above named. It is proper, however, to 
add that the proofs in the case (Defendant's Exhibits, volume 1, p. 
137; volume 2, pp. 209, 210; and volume 3, p. 374) show the Steel 
Company has eight competitors in rolling structural shapes, that is, 
beams, etc., for bridges, skyscrapers, etc., and in the fabrication of 
such structural material over 300 competitors. In the rolling of mer- 
chant bars it has very considerably over a hundred compétitive mills. 

Later, we shall note the testimony of competitors as to their relation 
to the Steel Corporation, but before referring to individual relations, 
we deem it proper to hère refer to some gênerai phases of monopoly 
which affect ail competitors. One of thèse was the practice by large 
companies of exacting freight rebates from railroads under threat of 
diverting shipments elsewhere. Thèse practices were common up to 
the time of the ending of the old era of freights unregulated by the 
government (Government Exhibit, volume 3, p. 1120; volume 2, p. 
441; volume 3, p. 1031; volume 3, p. 1035, and the discussion in 
volume 3, pp. 956, 957). In Swift & Co. v. United States, 196 U. S. 
402, 25 Sup. Ct. 276, 49 L. Ed. 518, the Suprême Court said: 

"It Is obvious that no more powerful instrument of monopoly eould be used 
than an advantage in tbe eost of transportation." 

And in the Standard Oil Case, supra, this subject was again re- 
ferred to as — 

"the acquisition hère and there which ensued of every eiBcient means by whlch 
compétition could hâve lieen asserted, the slow, but rosistless, methods which 
foUowed, by which means of transportation were absorbed and brought under 
control * * * ail lead the mind up to a conviction of a purpose and intent 
which we think is so certain as practically to cause the subject not to be 
within the domain of reasonable contention." 

On January 28, 1905, Congress directed (Government Exhibit 
No. 206, volume 5, p. 1615) the Secretary of Commerce and Labor 
to investigate the steel and iron industry of the country with a view 
to ascertaining to what extent the United States Steel Corporation 
controlled the output and priées of finished product made by inde- 
pendent companies dépendent upon it for their raw material and to 
report any restraints by it of commerce, foreign or domestic. James 
R. Garfield, who as Secretary of Commerce and Labor, made this 
examination, was called as a witness. He testifies (volume 14, p. 
6190) he had made an investigation and examination of the rail- 
ways in a similar manner to that made in the Standard Oil, and 
found no rebating whatever by the railroads to the Steel Corpora- 
tion. That he was justified in his conclusion is strengthened by 
the fact that at a meeting of the Steel Corporation's executive com- 
mittee in 1901, called to consider the policy of the company towards 
railroads, the minutes (Government Exhibit, volume 3, p. 957) 
show the position taken the first year of the corporation's formation 
by its chairman and there recorded, was "that w^e cannot afford to 
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take the position of asking any railroad, directly or indirectly, to dis- 
/:riininate in our favor." This policy was later emphasized (volume 
12, p. 4790) in a letter sent to the présidents of the railroads (De- 
fendant's Exhibit, volume 3, p. 295), handling the Steel Corporation's 
freight, as follows : 

"Personal. Sept. 20, 1905. 

"Dear Sir: As y ou know, this corporation long since adopted the unalterable 
policy of recommending to subsidiary companies in which it is interested, that 
under no circumstances should rebates be solicited or recelved contrary to law. 
This policy will be strictly adhered to and it is hoped and expected your sub- 
ordinates wUl be advised and Instructed accordingly. If any one should at any 
time violate his instructions in this respect, notice of the same should be 
promptly given to the président of the subsidiary company interested and also 
to the undersigned. 

"Tours very truly, W, E. Corey, Président." 

In view of this announced policy of the Corporation of the investi- 
gation made by the Department of Commerce and Labor, of the 
absence of any complaints by any competitor, and of no proof of 
any freight rebate being given, we are justified in concluding that 
the Steel Corporation has not used, or sought to use, freight rebates 
as a means of undermining its competitors, or of monopolizing busi- 
ness. 

We next turn to ruinous trade wars against competitors which, 
as we hâve seen, was one of the features of attempted monopoly de- 
nounced by the Suprême Court. In that connection it is to be noted 
that under conditions incident to the steel trade the power of a large 
Steel company to carry on a ruinous trade war against any particu- 
lar competitor does not exist in the iron and steel industry. The 
customers of the great steël companies are large jobbers and the 
purchasing agents of other companies, who are in the closest touch 
with every fluctuation of the steel market. The resuit is that any 
effort on the part of any one of thèse great steel companies to in- 
augurate a trade war by rumously underselling a competitor would 
at once, owing to the sensitiveness and inter-related character of the 
steel market, resuit in forcing the company that was thus ruinously 
selling in any particular market or locality to in the same way ruinous- 
ly lower its priées in every other community. In that respect, the 
président of the Youngstown Sheet & Tube Company, a competi- 
tor, testified (volume 22, p. 9144) that, if the steel corporation at- 
tempted such a course, "they would involve their own market to 
such an extent that they would sufifer equally with us." The testi- 
mony of the président of the Cambria Steel Company, already quot- 
ed (volume 28, p. 12036), is to the same efïect, as well as that of the 
président of the Republic Iron & Steel Company (volume 28, p. 
11999). And the practical impossibility of such a course is shown 
by Judge Gary (volume 14, p. 5378), where he testifîes: 

"I feel certain that by reason of our integrated proposition we had the ad- 
vantage In cost of production over our competitors generally. If any one hav- 
Ing advantage in any business is willing to sell down to his cost priée, of 
course he would live whUe his competitors would starve ; but that is a most 
annatural position for any producer to take and long continue." 
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In vîcw, therefore, of the uncontradicted proof of those familiar 
with the Steel business that no such ruinous trade war could with 
profit to itself be carried on by the Steel Company against a com- 
petitor, and in the absence of proof of any effort by it to harass them 
by such conduct, we are warranted in concluding there has been no 
attempt by the Steel Corporation to monopolize or restrain trade 
through ruinous trade wars against its competitors.. For of the 
conduct of the Steel Corporation, the views of its competitors is the 
best gauge. Monopoly and unreasonable restraint of trade are, after 
ail, not questions of law, but questions of hard-headed business ri- 
valry, and whether there is monopoly of an industry, whether trade 
is subjected to unreasonable restraint, whether there is unfair com- 
pétition, are facts about which business competitors best know and 
are best qualified to speak. And it may be accepted as a fact that 
where no competitor complains, and much more so, where they 
unité in testifying (Campbell, vokime 5, p. 1857; Smith, volume 19, 
p. 7942; King, volume 6, p. 2121; Bowron, volume 25, p. 10247; 
Pigott, volume 26, p. 11075; Manning, volume 19, p. 7701) that the 
business conduct of the Steel Corporation has been fair, we can rest 
assured there has been neither monopoly nor restraint. Indeed, the 
significant fact should be noted that no such testimony of acts of 
oppression is found in this record as was given by the competitors 
of the Tobacco or Standard Companies in the suits against those 
companies. We hâve carefully examined ail the évidence given by 
competitors of the Steel Corporation. We hâve read the testimony 
of customers who purchased both from it and from its competitors. 
Its length precludes its récital hère, but we may say its volume, the 
wide range of location from which such witnesses came, and their 
evidently substantial character in their several communities make 
an inévitable conclusion that the field of business enterprise in the 
Steel business is as open to, and is being as fully filled by the com- 
petitors of the Steel Corporation as it is bj^ that company. 

Taking as fair samples of the views of the competitors, we note, 
first, the testimony of James Bowron, président of the Gulf States 
Steel Company, who says: "Their compétition is strictly fair." 
Herbert S. Smith, vice-président of the Standard Steel Company of 
Alabama, and formerly gênerai sales agent of the Lackawanna Steel 
Company of Bufïalo, who says : "I hâve always regarded the com- 
pétition of the Steel Company's subsidiaries as the fairest compéti- 
tion that we hâve." Of western manufacturers, we note that of 
William Pigou, président ôf the Pacific Coast Steel Company, who 
says : 

"I hare always found the compétition of the United States Steel Company 
and its subsidiaries fair; its existence has been beneflcial to the steel and 
iron trade of the country." 

We hâve noted above the remarkable growth of the Youngstown 
Sheet & Tube Company, which came into existence in 1905, and in 
the meantime has grown to be a very important competitor of the 
Steel Company. The testimony of James A. Campbell, its présent 
président, who was called as a witness by the government (volume 
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5, p. 1857), so fuUy covers the subject of the attitude of the corpo- 
ration toward its competitors and tiie purcliasing public that we 
quote it at length : 

•'A. My expérience is that it is the best compétition we hâve; that they 
are open and above board in ail of their dealings. Their priées are either pub- 
lished, or we get direct information from them or through our customers as 
to what their priée is, and we find that their price is practically the same to 
everybody. Wlth other compétition that we hâve, wlth the independents, for 
instance, the independents vary more in their priées, and we never quite know 
what their price is. It may be one thing to-day and another to-morrow, and 
they do not conduct their business in the same way, because it is a smaller busi- 
ness and more of an individual business ; and they will make priées aceord- 
ing to the class of material pretty largely and the class of orders. So we were 
not as capable of guaging how they are conducting their business as we are in 
regard to the subsldiary companies of the Steel Corporation. 

"Q. Is your compétition with thèse subsidiary companies of the United 
States Steel Corporation active and energetic and vigorous compétition? 

"A. It is — very, at times. We sell to many of the same people that they do, 
the same class of material. 

"Q. Hâve you ever known of their having made low priées in a limited sec- 
tion of the country for the sake of attempting to put a competitor out of 
business? 

"A. I think not. I do not reeall any tlme, with any company. 

"Q. Hâve they, in your expérience, been guilty of any unfair methods to 
suppress compétition? 

"A, I think in the early days — I did think in the first two or three years 
we were In business that there were some things done, and I think done with- 
out the knowledge of the higher officiais, that were unfair ; but those disap- 
peared promptly, and there has been nothing of that kind, nothing but the 
fairest compétition in every respect for the last seven or eight years. 

"Q. When the market has been falling, what has been your expérience as 
to the priées which they hâve maintained as compared with those of the in- 
dependents? 

"A. In depressed times, when there is not nearly enough business to keep 
ail of the mills operating to their f uU capacity, their priées are usually higher 
than the independents. In good times, when the mills are ail working to ca- 
pacity, their priées are usually lower than the independents. The independents 
will accept bonuses and do things of that kind that I do not think the cor- 
poration will do. So that I think the gênerai effect is for the steadying of 
priées and makiug them better for the country at large, and of course in duU 
times, it is a great protection to the smaller manuf acturers to hâve them 
keep their priées up, when business is slaek, than it would be if they went 
out llke the Carnegie Steel Company did in the early days and took ail the 
business and shut the other people down." 

To this may be added the testimony of Charles M. Schwab, who 
knew the conduct of the company as one of its original officers and 
later, as one of its competitors, f elt the effects of its policy. We quote 
from his testimony (volume 11, pp. 4154, 4155) at length: 

"A. In the beginning of the Steel Corporation, during my presidency, the 
policy of the corporation towards its competitors was not one of endeavoring 
to hurt, not one of endeavoring to stiûe, or to destroy, but the policy of naming 
a price for our products, not only to our customers, but openly through the 
trade journals, if you will, because I used to give it to the Iron Age and the 
Iron Trade Review each week, and the sticking to thèse priées throughout the 
trade; there probably were exceptions of a minor character to very large 
consumera, but as a rule, during my presidency of the corporation, the priées 
of its products were flxed and published, and they were what were charged 
the customers. Is that clear? 

"Q. you say you gave thèse priées to the public, as a rule, once a week? 

"A. I did. 
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"Q. To the trade journals? 

"A. To the Iron Trade Eevlew and the Iron Age. 

"Q. Are they the principal trade journals in the steel Industry? 

"A. They are the principal trade journals. 

"Q. What has been the practice of the corporation in those respects or along 
those lines since you left the presidency, as you hâve observed it, froin the 
point of view of a competitor? 

"A. So far as I know, from tlie point of view of a competitor, tliey bave 
adopted since that time practically the same policy. 

"Q. Hâve you ever known of the Steel Corporation to hâve a published price 
and a secret price differing from the public one? 

"A. So far as I am concerned personally, I do not know of any. 

"Q. Hâve you ever Imown or heard of a case where the corporation has sold 
at a less price in a particular market to drive out a competitor î 

"A. Never. 

"Q. Or has sought to obtain a customer of a competitor by secret rebates or 
departures from thèse open published prices? 

"A. I bave never heard of such a thing. 

"Q. Either while you were président or since you bave been a competitor? 

"A. Never." 

We next turn to that most injurious feature of monopoly's wrong 
to the public, to wit, increase in the price of its product or a détériora- 
tion in quality. Turning, first, to the basic question of quahty, no dis- 
pute arises under the proofs. They are simply uniform that both with 
independents and the Steel Corporation, there has been a steady better- 
ing of quality in steel products. This factor of improving its product 
has been recognized by the Steel Corporation, and a study of the tes- 
timony of its buyers satisfies us that this progressive growth in quality 
by the Steel Corporation has been the principal means by which it has 
acquired and held its business. 

Turning next to the increase in price, we are met by two aspects of 
the case. Two learned experts hâve been called, one by the govern- 
ment, and one by the Steel Corporation, who draw différent conclusions 
as to whether there was an increase or decrease in the price of iron and 
steel products. The déductions of both are supported by weighty con- 
tentions and numerous enlightening charts. The able reasoning of both 
has had the thoughtful considération the standing of the two men chal- 
lenges. We may note that the différent ranges of time they hâve taken, 
as the basis of their reasoning really makes them reason about two dif- 
férent things, but apart from that, we think whatever may hâve been 
the range of iron and steel prices during the periods of considération 
selected by each, the proof is (volume 28, p. 12000) that in thèse days 
of quick communication the gênerai price of steel and iron products 
cannot be locahzed, but is interdependent in this country and, indeed 
(volume 28, p. 12013), internationally so. That proof is that when 
there is an oversupply, even in the European steel and iron market, 
that market tends to unload on the American steel market, and on the 
other hand, when there is an oversupply hère, this country seeks to 
dump on their markets at any price. Without citing the proof in that 
regard, we may refer to Corrigan, volume 26, pp. 11096, 11102; Mol- 
1er, volume 19, p. 7666; Topping, volume 28, p. 12013; Kahn, volume 
23, p. 9483. It will also be observed that so sensitive and inter-related 
is the price of steel and iron that a drop in price of any particular 
branch of steel leads to a drop in ail other branches. King, volume 6, 
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p„ 2114; Schwab, volume 11, p. 4387; Kennedy, volume 5, p. 1873; 
Topping, volume.2, p. 682. 

No évidence is produced shovi^ing that there has been at any time an 
arbitrary or unreasonable increase in priée of any of the numerous 
products of the Steel Corporation. On the contrary, the proofs (Gov- 
ernment Exhibit, vol. 14, pp. 2912-2922) show decreases in important 
Steel products, among which we may refer to wire nails wliich from 
selling in 1901 at $51, when the Steel Corporation was formed, were, 
in 1911, when this pétition was filed, selhng at $36. During the same 
time, Steel bars receded in price from $33 to $25. Steel beams dropped 
from $36 to $27 ; billets from $27 to $24 ; and a statement taken from 
the Steel Corporation's accounts (Defendant's Exhibit, volume 2, p. 
203) shows there was between 1904 — a date when the Steel Corpora- 
tion may be said to hâve been f airly systematized and under way — and 
1912, a decrease in fabricated prices received by the company of 19 
per cent., and of ail other products, of 11 per cent. Summing up the 
business resuit, the président of the corporation (volume 10, p. 3854) 
testified the Steel Corporation was in 1912 getting about $8 a ton less 
for materials in the domestic market than they were receiving in 1904. 
Moreover, it should not be overlooked that during thèse years there 
were substantial factors of increased expense in the cost of manufac- 
ture. The f reight on coke (volume 10, p. 3781), of which the corpora- 
tion uses some forty thousand tons a day, has increased 12 per cent, 
since 1901 ; the f reight on limestone, which constitutes one-third of a 
furnace's burden, has increased 10 per cent, since 1901 ; and iron and 
Steel wages (volume 10, p. 3895) hâve increased 28V2 per cent. 

Standing aside for later discussion the matter of the Gary dinners 
and the meetings following them, through which it is alleged the Steel 
Corporation in co-operation with its competitors unduly restrained and 
obstructed the normal course of the steel trade, and confining ourselves 
to the fixation or control of prices by the Steel Corporation itself , or 
its subsidiaries, we may say we hâve found in this record no proof by 
any witness showing any instance in which the Steel Corporation or 
its subsidiary companies has set either an arbitrary, exorbitant, unfair, 
or controlling price on any one of its numerous products. It is a mère 
truism to say that the fîxing and maintaining by a manufacturer of a 
fair price above cost is not only a right but a commercial necessity, 
and any other course, must end in his bankruptcy. When such fair 
prices are deported from and they are unreasonably raised and exacted 
from the purchasing public, the public is prejudiced thereby. On the 
other hand, when that price is so unreasonably lowered as to drive 
others out of business, with a view of stifling compétition, not only is 
that wronged competitor individually injured, but the public is prej- 
udiced by the stifling of compétition. Between thèse two price ex- 
trêmes, there must, in the nature of things, be a considérable zone of 
reasonable price variation, and what is a fair price is a question which 
can only be determined by a careful ascertainment from cost sheets 
and other data of such fair price. In the présent case néither side has 
furnished this court with proof from which we could intelligently dé- 
termine whether the prices charged by the Steel Corporation for any 
223».— e 
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of the numerous articles hère involved, beginning for example wîth 
pig iron and ending with rails, was unfair, exorbitant, or unreasonable. 
In the absence of such testimony, it is manifest that for this court to 
assume that the priées at which any of thèse articles were sold by the 
Steel Corporation and its competitors were unfair would be to base 
such conclusion on surmise instead of proof . But there is not only this 
absence of testimony in regard to the priées received being unfair and 
exorbitant, but there is, on the other hand, affirmative testimony, which 
we cannot disregard, and which, as it seems to us, constrains us to con- 
clude that the priées of the product sold by the Steel Corporation bave 
been the resuit of the joint action of the law of supply and demand and 
of that vigorous rivalry which bas at ail times existed between the 
Steel Corporation and its competitors. In that respect we bave the 
testimony of the Steel Corporation's great competitors, of large and 
small manufacturers, over the whole country who purchased basic steel 
products and put them through other stages in their milla and fac- 
tories; of jobbers and warehousemen who buy and hold for sale large 
stocks of Steel products. The testimony of thèse men — and there is 
no testimony to the contrary — is that the iron and steel trade in the vari- 
ous products of the Steel Corporation is and bas been open, compéti- 
tive, and uncontroUed, and that ail engaged therein hâve free will con- 
trol in selling at their own priées. This important fact we shall not 
leave to hère stand as a statement of a conclusion reached by us from 
a study of the testimony in volumes 18 to 28 inclusive; but, at the risk 
of unduly prolonging this opinion, we shall hère spread of record the 
testimony of a few witnesses on that subject so that he who runs may 
read. 

In taking up that question, we hâve, in the first place, the proof that 
so far as the priées charged by the Steel Company are concerned its 
practice has uniformly been to give the utmost publicity to such priées. 
In that regard, Charles M. Scbwab, a former président, testified (vol- 
ume 11, p. 4154), as already noted above: 

"In the beginning of the Steel Corporation, during my presidency, the policy 
of the corporation (was) * * * of naming a priée for our product not only 
to our customers, but openly through the trade journals, if you will, because 
I used to give it to the Iron Age and the Iron Trade Eeview each weelî, and 
the sticliing to thèse priées througliout the trade ; there probably were excep- 
tions of a minor character to very large consumers, but as a rule, during 
my presidency of the corporation, the priées of its product were flxed and 
published and they were what were charged the customers. * * * So 
far as I know, from the point of view of a competitor (the witness is now 
président of the Bethlehem Steel Company) they bave adopted since that tlme 
practically the same policy." 

That thèse published priées are met in vigorous compétition the 
proofs show. Président Campbell of the Youngstown Company, speak- 
ing of bis company, says, in substance, that their (volume S, p. 1857) 
compétition with the subsidiary companies of the United States Steel 
Corporation is active and energetic and vigorous, very at times. We 
sell to many of the same people that they do — the same class of ma- 
terial. 

The sales manager of that company (volume 19, p. 7701) testified 
that the subsidiaries of the United States Steel Corporation hâve been 
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our competitors in thèse various Unes of production and sales in every 
line we manufacture and throughout the country, The compétition 
has been very severe. 

The président of the Colorado Company (volume 26, p. 10940) says 
that, in the bar mill products, they meet Jones & Laughlin, the plants 
of the Steel Corporation that make thèse products, the Cambria Steel 
Company in some of them. The compétition has been vigorous and 
independent and unrestricted, so far as it affected them. He thinks 
the compétition has increased in extent. There are two or three new 
éléments in the field and that has made ail the old ones a little more 
active, including themselves. 

The testimony of the sales manager of the La Belle Iron Works 
of Wheeling, W. Va., may be taken as typical of the existence of an 
open steel market in compétition with the Steel Corporation. That 
Company had, during the ten years foUowing the organization of the 
Steel Corporation, increased its finished product of billets, sheet bars, 
nails, tubes, plates, skelp, and sheets largely over 400 per cent., and 
its market covered the entire country, Mexico and Canada. Its sales 
manager (volume 19, p. 7876) said that their competitors are ail the 
leading steel companies, pretty near, take the Lackawanna, Cambria, 
Republic, the Youngstown Sheet and Tube, the Wheeling Steel & 
Iron, and the various constituents of the Steel Corporation. The priées 
which they obtain for their steel products are not fixed in agreement 
with their competitors. That is true of each and every year of the ten 
years that he had been gênerai manager of sales. It is true of each 
and every article they hâve produced and sold in the market. There 
has been no time during the ten years when the price of any article 
they hâve produced and sold has been fixed by agreement with any 
competitor. He is able to say that because the chances are that if it 
had been done in his company he would hâve known it. That is his 
business. The priées hâve sometimes been fixed in a gênerai way in 
consultation with their président. No price has ever been suggested 
by the président or anybody else in any of thèse conférences, as a price 
agreed upon by any competitor. The considérations that controlled 
him in thèse conférences, or when he acted independently of them in 
fixing priées, were compétitive conditions and cost of manufacture. 
The State of their order book affects the question of priées. When 
the order book is lean, they probably make lower priées. When fuU 
of orders the chances are they will advance priées. That is always the 
case. It is observable that compétition is keener and competitors more 
active when times are dull and order books are lean. Priées usually 
rule higher when business is active, and when business is dull they rule 
lower. The priées obtained by them hâve fluctuated. He would say 
the priées obtained by their competitors hâve fluctuated. The trade 
or compétition in thèse various articles manufacture^ has been nearly 
always active during the period he has had charge of the sales. The 
compétition has been what you would term keen. They met three 
or four or more competitors in every article they manufacture. The 
competitor^ are numerous. They bave grown in numbers and output. 

The testimony of the chairman of the Republic Iron & Steel (volume 
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26, p. 12019) shows how that large company arrives at its priées ; they 
do not hâve uniform priées. They sell to some customers at one priée 
and to other customers at another, varying with tlie size of the order, 
the quality and the charaeter of the service they are expected to ren- 
der naturally. They hâve traveling men and their own branch sales 
offices. As a gênerai rule, they send ont to them priées at varions 
times at which they are to sell their varions products. They give 
minimum priées below which they shall not go, and allow them to 
use their intelligence in getting ail above they can. That minimum 
would naturally be the same for ail of them. Generally speaking, it 
would be the same based on cost. They give them the same latitude ; 
in other words, the same gênerai base, which represents a minimum 
below which they must not go as it might involve a loss. 

The gênerai sales agent of the Laekawanna from 1905 to 1910 tes- 
tifies (volume 19, p. 7905) as to the compétitive priées of that company 
other than rails, to which spécial subject we refer later. He says : 
That he had entire charge of the sale of the output of that company, 
making priées. Their market covered practically the entire United 
States. Their produet was always sold in compétition with the produet 
of other manufacturers of steel. The compétition was always keen 
and a great many times aggressive. The leading competitors were 
the mills of the Steel Corporation, the Carnegie Steel Company, the 
Jones & I/aughlin Steel Company, the Inland Steel Company, the 
Cambria Steel Company, the Pennsylvania Steel Company, the East- 
ern Steel Company, the Carbon Steel Company, the Maryland Steel 
Company ; there were some others that he does not remember for the 
moment. In gênerai, and in almost every case, he had the fixing of 
the priées. The priées were not fixed in agreement with competitors, 
always independently. That holds for the whole period of five years 
that he managed the sales. There was no time during that period when 
the priées he either quoted or fixed were quoted or fixed in agreement 
with any of their competitors as to any article that they sold. The 
priées were both uniform and variant. They might hâve been uni- 
form on Steel rails in some cases, and they might hâve been uniform 
on steel plates and shapes in some cases ; but not necessarily so. They 
were follovfing (referring to the uniformity on plates) at that time 
what they called the market priée, and as a rule they tried to obtain 
the so-called market priée. It was a matter of pride with a steel man- 
ufacturer to sell his goods at as high a priée as that of any other man- 
ufacturer, and, if the leading makers were getting $1.60, they felt it 
was up to them to get the same priée; henee the uniformity of priée. 
They were not always able to get the priée they tried to get. They 
found some means of shading it. The extent of their order book or 
list was a great factor in making priées, the terms of payment and 
delivery. If the mill was short of orders in any one line, spécial ef- 
forts were made to get business in that particular line, and in such 
cases the seller is inelined to be rather more moderate in his demands 
as to priée, terms of payment, and ail that. The priées varied eonsid- 
erably both ways during the period mentioned. That is true of every- 
thing except rails. When he went with the Laekawanna Steel Com- 
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pany, he found that the price of standard Bessemer steel rails was $28 
a ton at the mill. It had been fixed for some time. He did net know 
how long a time. That price he adopted and never varied from it. It 
was tacitly understood that that was the price of their steel rails as 
fixed by the Lackawanna Company. He testifîed that no statement 
(referring to conférences with the président on the prices of other 
products) was ever made in any of thèse conférences by the président 
of a price agreed on with competitors which would be adopted or main- 
tained by the Lackawanna. He did not recall any instance in which he 
was ever interfered with by an officer of the Lackawanna during the 
time he was there in quoting such price as seemed best in his judg- 
ment to be warranted by business conditions. He does not recall any 
price ever named by him based on any other considération than com- 
pétitive business conditions. 

As to the Jones & Laughlin compétition, the testimony of the man in 
charge of the sales (volume 20, p. 8029) is that Jones & Laughlin make 
steel billets, slabs, and blooms, and convert thèse into finished products, 
principally structural material, plates, bars, shafting, chains, spikes, 
wire, wire nails, tin plate, and black sheets in tin mill sizes. Thèse dif- 
férent products that they bave are sold in compétition with other mak- 
ers of similar products. The compétition is unlimited. He means un- 
limited by agreements as to prices. That is true of everything he has 
mentioned. He says that this has been so to his knowledge for about 
mne years. The compétition has been keen. It extends to compétition 
in the matter of prices. 

Turning from fellow compétitive makers of the same gênerai prod- 
ucts as the Steel Corporation, we naturally turn to the testimony 
of millowners who use as their basic supplies the products made by 
thèse large companies and inquire whether, as buyers, thej^ hâve 
found any price fixation by thèse basic manufacturers. As a type of 
that character, we note the testimony of the président of such a Com- 
pany (volume 20, p. 8050), who, in substance, says: 

I should saj' we were using about 2.5,000 to 30,000 tons a year in 1901. It 
has been growing each year. I thlnk last year we purchased something In the 
neighborhood of 100,000 tons. I know of no other single customer for bar mill 
products in the United States that buys as much as 100,000 tons. We buj' 
from the Carnegie Steel, the Cambria Steel, the Eepublic Iron & Steel, the 
Youngstown Sheet & Tube, and others. We hâve always found compétition 
for our purchases of bars. Very keen most generally. Of course, there are 
times in normal business when it is not so keen, times when the consumers of 
bars are conipeting to get them. We can generally purchase at a less priée 
than the quotation. That is, the quotations published in the Iron Age or the 
Iron Trade Eeview. / hâve never observed any inMcation of a comtination or 
agreement among 6or makers to flx prices. We hâve always been able to buy 
on fair compétition. I think we hâve always been able to get the benefit of 
falr compétition. 

The gênerai manager of the next largest company of this charac- 
ter in the country (volume 20, p. 7999), speaking of the purchases of 
his company, in substance, says : 

The compétition Is ±ainly between the Carnegie and the Eepublia Price is 
one kind of that compétition; the ability to handle our particular class of 
business and sufflcient capacity on account of our enonnous consumption of 
bars. We generally contract for our tonnage, and we take blds on that con- 
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tract. There Is compétition In the matter of price ; in the matter ot delivery ; 
and, to some estent, in quality. So far as we know or can find, there is no 
évidence of price flxing between tlie companies. We believe tbere is genuine 
compétition for our business. 

The président of a large boilcr works and a purchaser of both 
plates and tubes (volume 20, p. 8015), in substance, says: 

We recelée quotations on plates from Lukens Iron & Steel Company, 
Wortli Bros., Carnegie Steel Company, Cambria, Carbon, and occasionally 
Allegheny Steel. They vary. Tbere is a différence in tbe quotations from 
the différent concerns. Tbere is a range from one to three dollars a totn. 
We bave never observed any évidence of a combination to fis priées amoug 
the différent concerns that make quotations to us. We feel we get the benefit 
of a genuine and unrestricted compétition for our purchases. 

The président of a large boit and nut industry, the basis of which 
is rod and bar steel (volume 20, p. 8042), says: 

We hâve been buying from tbe Carnegie Steel Company, Jones & Liaugblin, 
and the Republic Steel & Iron Company. Before buying bars and rods it is our 
custom to ask quotations from différent makers. We buy two or three times in 
a year. ïhe quotations on rods vary somewhat in price, about 50 cents a ton. 
They hâve been varying in that way to my knowledge since 1904. I never 
saw any évidence since 1904 of any combination to flx priées on our purchases. 
We bave always got tbe beneflt of compétition on botli of them. 

The manager, since 1901, of the largest single gas company in 
the country (volume 20, p. 8085), says in substance : 

I am familiar with tbe purchases of iron and steel pipe made by that 
•viompany since 1901, I décide which bidder shall be awarded tlie contract. 
During that period we bave got quotations from 1.3 différent companies — there 
are 11 at the présent time we get them from. We let our contracts and award 
our orders on the compétitive basis ail the time. The quotations vary, and 
hâve done so ever since I hâve been connected with the company. 

The président of, a considérable Uank manufacturing company 
(volume 20, p. 8127) testifies as to compétition for his purchases, 
saying in substance: 

We buy from the Carnegie Steel Company, Cambria Steel Company, Jones 
& Laugblin, and bave bougbt some from the Eastern Steel Company, also 
from Ija Belle Iron Works. We find priées are nearly uniform from ail com- 
panies in busy seasons when the mlUs are busy. When the mills are not busy. 
Vie get Utile concessions from most any of them, not to exceed JSl.OO a ton, or 
somothing of that kind. I would eonslder It keen compétition. I think we 
bave bad the benefit of the genuine, aggressive compétition for our business. 
We bave had a range of priées — take three years past, or for ten years — 
ranging from $1.10 to $1.50, and that I think Is compétition. 

The same open compétitive seeking after business of a steel 
spring company that buys for its basic supplies large quantifies of 
steel bars and billets is shown. Referring to the period from 1902 
to 1913, its purchasing agent, in substance, says : 

We buy bars from the Carnegie Steel Company, the Inland Steel Com- 
pany, the Cambria, and the Pennsylvania. Tbe quotations vary. There bas 
been compétition ever since I bave been connected with my business. We buy 
billets from most any one that sells — New York State Steel, Carnegie Steel, La- 
Belle Iron Works, Portsmouth Steel, Inland Steel, the.Betblebem, the Pitts- 
burgh Steel Company, and the Republic. The quotations we bave received 
on billets vary very materially. That has been so ever since I was con- 
nected with it. So far as I hâve been able to tell, there has been compétition 
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In the billet business both as to prlce and on our part as to delivery. I eer- 
tainly do think we bave had the beneflt of compétition. 

The président of a large coal mining company, which uses light 
rails, testifies (volume 20, p. 8172) in substance: 

As a rule we buy on a compétitive basls. In Pennsylvania we get quotations 
from the Carnegie Company, Jones & Laughlln, Cambria Steel, Pennsyl- 
vania Steel, and Bethlehem. I should say that under normal conditions there 
is a range in the quotations ail the way up to a dollar a ton. That is when 
business is normal. There are times when we cannot get quotations from 
many of those rail companies. That would be times of great prosperity in 
the Steel business. The conditions bave been such as I hâve described since 
1901. So far as I know, we get the beneflt o£ real and genuine compétition 
in our purchases of light rails. 

The président of a very large jobbing company in semi-finished 
Steel products testified in substance (volume 20, p. 8176) as follows 
to its purchases being compétitive : 

"I hâve been familiar with the business since 1809. We deal in billets and 
slabs, steel bars, Bessemer iron, basic iron principally ; malléable iron some- 
times, some little foundry and coke. In the last ten years we hâve bought 
semi-finished steel from the Ashland Steêl Company, the Portsmouth Steel, 
the Republic Iron & Steel Company, the Carnegie Steel Company, the Youngs- 
town Sheet & Tube Company, the Allegheny Steel, the West Penn Steel Com- 
pany, the Cambria, La Belle, Jones & Laughlin, Lackawanna, and Pittsburgh 
Steel Company. We buy on a compétitive basis. It is compétitive in a way. 
We know what the market is. We are not tled up to anybody. We buy out- 
right and buy wherever we can buy the cheapest. There is a variation be- 
tween, the price as quoted at any particular time by the différent manu- 
facturers. It bas ahvays been so. There is compétition in thèse products. 
It bas always been so, as far as I know. 

The manager since 1907, of a factory using various steel products, 
hoops, bands, angles, channels, sheets, wire goods, etc., which they 
bought from numerous companies, including the Carnegie Steel 
Company, shows that the compétition and price ranges hâve been 
greater in steel than in other métal products. In substance he says 
(volume 20, p. 8190) : 

The bids bave not been unlform. On the contrary, they bave varled. 
Since we commenced buying in 1907, there was nothing in the bids or offers 
or the transactions between us and the sellers that Indicated any combination 
or arrangement between the various producers or sellers of the différent class 
of steel products I bave testified as to bring about a uniformity of prlce. The 
variations in the priées of steel, as a rule, were greater than the variations in 
the priées quoted for us in copper, ingot copper, scrap copper, pig iron, scrap 
iron, tin, pig lead, and antimony. 

The président of one of the large hardware jobbing concerns in 
the country, buying large quantifies of sheets and plates from sev- 
eral companies, including the Steel Corporation's subsidiaries, in 
substance says (volume 20, p. 8229) : 

During the last ten years there seems to be a great deal of compétition in 
sheets. There has not been so much in the sale of tin plate, of course, as in 
sheets, because there are not so many in the business. With regard to sheets, 
the compétition has manifested itself by a sharp solicitation of our business ; 
and we could always get very low priées from what we might term the in- 
dependents. The quotations on sheets during the last ten years hâve been 
variant. Anywhere from $1 to $3 a ton. The quotations on tin plate hâve 
varied. The quotations on tubular goods are about the same as sheets, only 
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not so mucli so. The compétition in the sale of tubular goods has lieen keeu 
among the différent manufacturers. 

Without quoting him at length, we may say the purchasing agent 
of one of the great Eastern railway Systems (volume 21, p. 8568) 
shows that ail the varied steel requirements of the road from a great 
terminal building to the spikes (with the exception of rail purchases 
which were made by the président) were wholly in his control, and 
that there were constant variations in priée and active compétition 
for the railroad's purchases in ail lines. 

The purchasing agent for a Western System (volume 22, p. 9071) 
shows the same course of virile compétition for its purchases, 

A large jobber in tin plate, building sheets, and other metals (vol- 
ume 22, p. 8943) shows that the jobbing trade is donc on narrow 
margins and that active compétition is vital. His purchases diiring 
the last ten years were from différent concerns, including the Amer- 
ican Sheet & Tin Plate Company. He says in substance : 

There was, so far as I hâve seen, during the last ten years, compétition. 
There has been compétition in thèse products whicli I hâve purcliased between 
manufacturers. It has been of a very active character. Tliey changed their 
price quotations very fréquent. It has been so during the whole period of ten 
years I spoke of. Sometimes a given concem would be higher and sometimes 
a given concern would be lower. Our purchases hâve been based ou the 
lower quotations. The compétition in our jobbing trade has been very keen. 
The margin has been very small. That nécessitâtes our buying as close as pos- 
sible. At the lowest quotation absolutely. We hâve doue that. That ex- 
plaius our buying sometimes from oue and sometimes from the other. That 
has been the case during the whole ten years. 

Another jobber testifies (volume 21, p. 8979) as to compétitive con- 
ditions in wire during the last ten years. His purchases included the 
American Steel & Wire and competing companies. He says in sub- 
stance : 

There hâve been instances whcre the quotations we get from thèse concerna 
hâve agreed, but very rare. As a ruie they vary. What would be termed ap- 
preciably; oftentimes to the extent of 50 cents to $3 a ton. I never recall a 
time when two quotations continued for any length of time to be the same. 
I am speaking now of the whole period of ten years. I never observed any- 
thing to iudicate a combination between thèse manufacturers on priées. There 
was always compétition. They had inducements of some kind to ofCer in the 
way of price or delivery. 

We have carefully and patiently studied the voluminous testimony 
varying on the gênerai course of ail branches of the steel trade cover- 
ing the whole time the Steel Corporation has been engaged in such 
trade. The testimony, as noted above, runs from volume 18 to volume 
28, inclusive. It covers proofs by its manufacturing competitors in 
ail branches, and also the différent classes of customers whose trade 
it and its fellow competitors seek. It is apparent that among this 
latter class (that is, the consumers of its products) we would natural- 
ly find évidence of any throttling of compétition, of any undue re- 
straint of the steel trade. The typical extracts we have made above 
from varied sorts of buyers, of varied sorts of products, cover wide 
ranges of consumers. No one can read thèse volumes of testimony 
and fail to be satisfied that this great body of business men, scattered 
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over ail parts of the country, in keen compétition with each other in 
their several Unes, is alert in seeing that compétitive conditions exist 
between the manufacturera of basic steel products from whom they 
buy. And the sworn testimony of thèse men, who are vitally interest- 
ed in the maintenance of real compétition between the Steel Corpora- 
tion and its manufacturing competitors that such real compétition 
does exist and has existed during the past ten years, cannot but 
carry a conviction that such is the case. A study of the testimony 
of thèse men, who are close to and vitally interested observers of the 
priées of thèse products, shows that a single large concern, by lower- 
ing the price of any substantial steel product it sells, can depress the 
obtainable price. It further shows that the converse is the case — 
that no single large concern, by raising or even maintaining the price 
of any substantial steel product, can raise the obtainable price. It 
further shows that the priées at which actual sales were made during 
this time in the steel trade dépends on whether the consumption of 
steel was such that the mills were crowded with orders from buyers, 
or whether buyers were crowded with oflfers from mills. In other 
words, if the mills were crowded with orders, there was an increase 
of compétition between buyers and a corresponding decrease in com- 
pétition between manufacturers. On the other hand, if the mills were 
lacking in orders, then there was a keen compétition between millmen 
to get orders and corresponding decrease in compétition among 
buyers to give them. The proofs further show that, when there is 
an increase of orders and a stifïening of priées, steel buyers are apt 
to buy at once, and this tends to further increase the price, but, on 
the other hand, buyers are not apt (volume 28, p. 11901) to buy at 
once when the price grows less, but wait until the bottom is reached, 
and this withholding of orders tends to accentuate the fall of priées. 
The proofs further show that in normal times, when ability to fill 
orders and ability to get orders are in fair balance, prices vary but 
little, but, as soon as that balance is disturbed, the tendency of 
prices up or down becomes accentuated, and increased compétition 
foUows between the mills, if prices go down, between buyers, if they 
go up. The study of thèse proofs, given by both mill owners and 
buyers of their product, satisfy us that this has been and is the course 
of the steel trade, and we are therefore justified from the proofs in 
concluding that the prices at which steel products hâve been bought 
from the Steel Company and its competitors hâve been fixed by busi- 
ness conditions' — over demand or over supply. The proofs also show 
(volume 26, p. 11096) the same conditions and results prevail in the 
European steel market. 

Assuming, then, that the iron and steel trade in the United States 
is and has been during the time hère in question flowing in the natural 
and normal channel of demand and supply and of genuine compétition, 
we next inquire as to what course the proofs show the Steel Company 
pursues in référence to such trade ; in other words, is its course one of 
monopoly or in restraint of trade? Let us first ascertain what the 
practice of the Steel Corporation actually was and is as to prices. 
Whether that course be right or wrong, whether it be in violation of 
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the letter or spirit of the Sherman Law, there can be no uncertainty in 
three things : First, what its policy is ; of its having been openly and 
publicly avowed ; and, lastly, of its having been f ollowed. Its avowed 
gênerai practice in regard to priées is thus summarized (volume 12, p. 
4771) by its chairman, Judge Gary, who says : 

"The United States Steel Corporation bas endeavored, so far as it could, 
to prevent the unreasonable increase of priées. It bas been a decided faetor 
from time to time in keeping priées down to a level which was believed to 
be fair and just Priées generally are controlled very much by the business 
conditions of the country. The ordinary laws of trade and supply and de- 
mand flx the gênerai priées of commodities, but the Steel Corporation has 
endeavored to prevent sudden and violent fluctuations downward by its ad- 
vice, but more particularly by its own action in flxing Its priées, and has 
endeavored to prevent the unreasonable increase in priées at times when the 
demand was greater than the supply and there was a gênerai disposition in 
the trade to take advantage of thèse conditions and unduly increase priées." 

That it has follovk'ed this policy is the testimony of both its com- 
petitors and customers. Thus a manufacturer of agricultural imple- 
ments, buying bars and plates both, in Bessemer and open-hearth (vol- 
ume 20, p. 8314), says : 

"Our expérience has been that, on advancing markets, the Carnegie Com- 
pany were as lovr and frequently lovver than competitors, virhile on declining 
markets they were generally a little highcr." 

Another manufacturer, a buyer of structural shapes and other prod- 
ucts (volume 24, p. 9963), testifies that when prices are advancing the 
Carnegie Company is the last one to advance, and when they are declin- 
ing it is the last one to décline. That this course has an absolnte effect 
in steadying the market, and that every manufacturer buying plain 
material and fabricating it and being himself a bidder on the work pre- 
fers a steady market. 

The président of the largest chain factory in the country (volume 
21, p. 8763), and who was a large buyer of rods and bars, testifies that 
in his judgment the American Steel & Wire Company has, in several 
instances of boom times, prevented a runaway market; that many 
times manufacturers in that line hâve told him that, if it were not for 
the American Steel & Wire Company, the prices would advance, but 
that they could not get them to advance their prices. 

A very considérable Southern hardware man (volume 25, p. 10373) 
testified that in dull times the Steel Company's prices were higher than 
its competitors, and that it did not go to the low quotations its com- 
petitors did ; that this had an effect in steadying prices ; that this is a 
benefit to buyers in that it removes the spéculative feature. 

Another large Southern hardware dealer (volume 25, p. 10720) and 
other buyers (volume 23, p. 9483) testify to the same effect. The tes- 
timony of competitors is to the same efïect. Thus James A. Bowron, 
one of the leading Southern manufacturers (volume 25, p. 10427), tes- 
tifies that they always knew what the prices of the Steel Company 
were ; that they did not say their price was one thing and make it an- 
other; that their course was eminently conservative and the principal 
barrier against chaos. He testified that the Steel Company had stood 
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in its own light in refusing to advance prices when in his judgment the 
market justified advances. He adds: 

"I thlnk, if I had been a stockholder in the Steel Corporation, I wotild, 
hâve felt several tlmes that it was failing to earn the money for me that it 
ought to hâve done by advancing prices." 

The fact of such policy and the reasons for it are thus summarized 
by Charles M. Schwab (volume 11, pp. 4157, 4158): 

"Whlle I was président of the Steel Corporation, I should say that our 
prices as a rule were somewhat above the other prices in depressed times and 
beloTs^ the other prices in prospérons tlmes. In other words, we endeavored to 
keep more uniform. * » * The theory was that many smaller dealers 
bought their steel from this corporation that we did not want them to be 
speculators, nor did they want to be speculators, as it were, in the price of 
steel ; that as a rule they were caught with big stocks when prices were 
high, and made heavy losses by reason of rapid réductions and the inclina- 
tion to over-buy when prices were low ; and, if prices were kept nearly uni- 
form, people buying steel would buy for their requirements and not specu 
latively." 

The proofs also show (of which volume 26, pp. 11096, 11074, 11248, 
and 10928, may be cited as examples) that this policy, which is also fol- 
lowed by other large steel manufacturers, largely resulted in doing 
away with what are called delivery premiums; that is, of postponing 
deliveries of orders already taken at lower prices and giving the préf- 
érence to orders taken later at higher prices, which higher prices were 
in efïect obtained under the guise of so-called delivery premiums. The 
proofs likewise show that the lessening of extrêmes in the prices of 
basic steel products greatly benefits mills and factories that further 
fabricate such articles. Thus (volume 21, p. 8847) one such witness 
testified : 

"Oî course, I am only a small manufacturer and perhaps to a certain es- 
tent typical of the average small consumer of steel products, but the condi- 
tions in the présent décade are far more stable and far more favorable to in- 
telligent manufacturing than they were in the previous period. Of course, 
the fluctuations hâve been less, and you can calculate on your road which you 
hâve to go over with a good deal more certainty. * * * The sudderi 
fluctuations, rising and falliug in prices, were very unfavorable to the mainte- 
nance of contracts or to intelligent manufacturing. One could not buy and 
be sure that he could get ont with a profit on aecount of the dips in the 
market." 

The proofs show that the practical efïects of this policy are that in 
prospérons times buyers are apt to buy from the Steel Corporation and 
in depressed times from its competitors. Whatever the wisdom or 
unwisdom of such a policy may be, we find no proof tending to show 
that it tends to monopolize the steel business or to unduly restrain 
trade or to préjudice the public. There is no proof that it in any way 
interfères with the right of any other person in the steel business to 
fix his own price on his own steel product. The proof shows t^iat the 
Steel Corporation, in the exercise of its own business judgment, has 
elected to publicly announce its prices, to adhère to them with ail buy- 
ers alike, and to give timely notice of its purpose to change thera. It 
is neither the duty or the province of this court to express any opin- 
ion upon such policy, unless we are satisfied, as laid down by tlK> Su- 



92 223 FEDERAL REPORTER 

preme Court, "that it préjudices the public by unduly restrîcting com- 
pétition or unduly obstructing the course of trade," and of this we hâve 
no proof. For, as we hâve seen, the testimony of those engaged in the 
Steel trade is. that this policy of the Steel Corporation, in refusing to 
raise priées, has not restricted compétition or obstructed the course of 
trade, but, on the contrary, has tended to prevent prices f rom rising to 
what was aptly termed a "runaway market." And in this connection 
it is just to note that if the Steel Corporation, in refusing to advance 
its own prices, prevented other manufacturers from advancing theirs, 
it was only exercising a veto power (volume 8, p. 3199 ; volume 6, p. 
2144), which every one of many other competitors possessed, and was 
foUowing a policy which was also followed by other large competitors 
(volume 6, p. 2108), who were also opposed to advancing prices. It is 
also just to say that in giving timely notice of its purpose to change 
them, and in giving publicity to its prices, in adhering to them, it will 
be seen on reflection that the Steel Corporation has adopted a policy of 
price publicity and adhérence, somewhat analogous to the freight rate 
stability followed by the railroads under the directions of the Inter- 
state Commerce Commission, which published their rates and only 
changed them on notice. 

We now turn to the other phases of this policy, viz., the corporation 
refusing to sell at lower prices when prices dropped. That it did so, 
and that by reason thereof it lost business, which naturally went to 
those who did lower their prices, the proofs abundantly show. Of its 
right to refuse to sell at lower prices, provided it does not force others 
to do the same thing, there can be no question. This brings us to the 
question: What was the policy of the steel trade prior to 1901 under 
such conditions, what was its resuit, and what evils are avoided by this 
change of policy ? 

In that regard, the testimony leaves no doubt. We take the Carnegie 
Steel Company's course in the earlier steel period as illustrative, not 
only of its policy, but as fairly typifying that of its competitors as well. 
The cause of falling steel prices is, of course, that there are not enough 
orders to cover the production, and this leaves two courses open to the 
steel manufacturer: He must either shut down his mill or go after 
orders to keep it running. The policy of the Carnegie Company (and 
in that respect it was the same as others) was to try to keep the mills 
going, no rnatter what price they got for their product, or no matter 
whether their getting such orders meant the complète stoppage of their 
competitors' mills. Practically applied, this policy meant a tierce, ruth- 
less price-cutting trade war, the practical results of which were that, if 
thèse low prices enabled one company's mills to get the orders to run 
its mills, the taking of thèse orders from other companies' mills and 
other sections of the country shut them down. Thus, in Government 
Exhibit (volume 11, p. 4279) we find a letter from Mr. Carnegie to the 
Carnegie Steel Company, embodied in its minutes, reciting such policy : 

"In the former dépressions we announced our policy, vlz., talte ail orders 
going and run full. Our competitors believed we meant wliat we said, and 
this no doubt operated to elear the fleld. One after another dropped ont; 
flnally Pennsylvania Steel dropped ont and only a few remained who could 
meet the lowest prices." 
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In volume 11, p. 4266, another letter of Mr. Carnegie to his company 
is given in évidence in which he says : 

"My view is that sooner or later Harrisburg (Pennsylvania Steel Company), 
Sparrows Point (Maryland Steel Company), and Scranton (predecessor of 
Lackawanna Steel Company) will cease to malie rails lilîe BetWehem (Bethle- 
hem Steel Company). The autumn of last year seemed as good a time to force 
them ont of business as any other. It did not prove so. The boom came and 
cost us a great deal of money." 

The policy of taking orders, even without profit, was the destruc- 
tive compétition of that era. "To keep running [Government Exhibit, 
vol. 3, p. 1036], not to make profit, is the point we should s.teer to," was 
the direction to the Carnegie Steel Company. "Take every order, oth- 
erwise wt come to a stop and only feed competitors who would close if 
we went to rock priées." Such being the policy, the proofs leave no 
doubt as to its effect. Mr. Schwab (volume 1 1, p. 4191) testified : That 
the destruction of the small and weak (competitors) was a practice not 
unknown in the old days. It was rather extensively carried on. It 
was at times with quite effective and marked results. That he did not 
know what percentage of them emerged from the steel wars in the old 
days. Not many. There were more gravestones than live competitors. 
That (page 4155) they did everything they could to secure ail the busi- 
ness they could secure, regardless of the price at which they secured it. 
That it was pretty hard on the competitors at times, but that was their 
policy and one that it was very difficult to break away from. 

Speaking of that policy, Judge Reed (volume 14, p. 5671) says : 

"The policy of tbe Carnegie Company was to go out and get business, to take 
It wherever it could get it, and keep its mills running fuU, and run regardless 
of the feelings or prosperity of its competitors." 

The resuit of the rail-cutting priées, as testified to by Walter Scran- 
ton of the Scranton Iron & Steel Company (volume 8, p. 3200), was that 
the price of rails was forced down to $14 a ton ; that this was below 
the cost of manufacture ; that, as a resuit of this war, his company 
was driven to abandon their mills at Scranton ; and that wages were 
forced down to the lowest they had been for years. And as a practical 
example of this era of trade war compétition and ruinons price-cutting, 
we hâve the testimony of Frank S. Witherbee, who, referring to the 
Troy Steel & Iron Company (volume 18, p. 7296), says: 

"The Carnegie Steel Company drove that company out of business. It 
drove it out of existence, not by the use of the ores. I think the cost of pig 
Iron was lower at Troy than it was at Pittsburgh. It drove it out of the busi- 
ness by its policy of going to our customers and telling them to get the best 
price they could from us and they would name 50 cents a ton lower." 

Referring to one of thèse ruinons trade wars between two large steel 
companies, Powell Stackhouse, président of the Cambria Steel Com- 

Îany, which was not one of the participants, testified (volume 4, p. 
706): 

"Q. How nearly can you fix the time of what you called the Gates and 
Carnegie row? 
"A. That was somewhere in the '90's ; In the latter part of the '90's. 
"Q. About 1897, or somewhere along thereî 
"A. Somewhere along there ; from 1895. I would not be sure of that 
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"Q. And tbat was foUowed, I judge, from what you say, by rather a fierce 
trade war lasting a year or two? 

"A. Yes ; in ail Unes of steel. 

"Q. In ail Unes of steel? 
' "A. Yes, everything. As a resuit of that, there was the keenest compéti- 
tion and steel was sold, bar steel, at, I think, less than nine-tenths of a cent. 

"Q. And it cost more than that to make it? 

"A. Yes; a good bit more. 

"Q. And the conséquence of this was very serions to the trade, was it notî 

"A. It was serions to everybody in the trade. It was very serions, for In- 
tance, to the warehousemen, that had some thousand or more tons of steel, 
or whatever they might hâve on hand. Their stocks were probably reduced 
from one or two cents a pound way down. 

"Q. That warfare left a trail of ruin? 

"A. Yes ; it did. 

"Q. There were a great many failures on account of it? 

"A. Yes. 

"Q. And gênerai business disaster? 

"A. General dépression. 

"Q. And business disaster? 

"A. Yes, sir. 

"Q. And f allure and bankruptcy? 

"A. Yes, sir. 

"Q. (continulng) — were the direct effect of It, were they notî 

"A. Yes. 

"Q. You had had trade wars before, I suppose, had you notî 

"A. Yes. 

"Q. But none so severe as that? 

"A. None so severe as that. 

"Q. But they were al way s attended with in jury to the business, and es- 
pecially to the warehousemen or luiddlemen, were they not? 

"A. Yes, sir. The middleman had bought aud had his material on hand, 
and, overnight, by the priée falliiig a few dollars a ton — 

"Q. (interposing) Ile was ruined? 

"A. Ile was rulned in some cases. Some of them carry very large stocks. 

"Q. The effect, I suppose, of sucli warfares, and particularly the Gates 
and Carnegie warfares, was felt mostly by the weaker concerns in the busi- 
ness? 

"A. AVe aU felt it. 

"Q. You aU felt it, but the stronger ones weathered it? 

"A. Certainly. 

"Q. And the weaker ones ail went to the wall? 

"A. They were weakeued so that tliey gradually dropped out. 

"Q. They gradually dropped out? 

"A. Yes, sir. 

"Q. So the effect of that was not conflned to the manufacturers, but was 
felt even more by the warehousemen and jobbers, was it not? 

"A. Yes. They could measure their loss at once. If they knew what thelr 
inyentory was and the différence between what they paid and what pi-ices had 
fallen to, they could measure their loss at once. 

"Q. What about the retailersî What was the effect on them? 

"A. The same thing. Anybody that carrled a stock of steel or Iron on 
hand, if the value of that stock was reduced $5 or $10 a ton, just simplyt 
had to wi-ite ofE that amount." 

Indeed, the gênerai compétitive policies of the steel companies to- 
ward each other is well summarized (and this summary is justified by 
the proofs) by the chairman of the Steel Corporation, who (volume 12, 
p. 4777) says : 

"On the other hand. In olden days, the rule In this country was différent 
In this Une of business. I hâve no doubt the suggestion of Mr. Carnegie, 
which was read in court a few days since when I was présent, represented 
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not only his views, but the vlews of hls associâtes, and the views generally 
held amongst those who were In charge of the iron and steel Industry of this 
country. There was a compétition that was bitter, fierce, destructive. If it 
did not absolutely drive competitors ont of business, it so harassed and in- 
jured them as to prevent them from extending their business, or f rom taking 
advantage of their location, and at times compelled them to close their mills, 
discharge their employés, and disrupt their organization, and, in fact, was a 
compétition that, in the opinion of those in charge of the United States Steel 
Corporation, I might say the opinion of those in control of the industry gen- 
erally in this country at the présent time, was calculated to destroy, to injure 
instead of bulld up, to prevent extensions of trade, to limit the capacity or 
the opportunity of many who were engaged in the trade." 

In that connection, and in corroboration of what the chairman says, 
the testimony of others (Reed, volume 14, p. 5692 ; Roberts, volume 13, 
p. 4997; Farrell, volume 10, p. 4058) should be noted. This is sum- 
marized by Robert Bacon, who (volume 14, p. 5494) says : 

"The facts are that the policy of the company from the beginning has been 
to change the old method of dealing with competitors. Judge Gary, who has 
done more for the United States Steel Corporation In its development and the 
benefits it has brought ail hands than any one man since its formation, has 
made it a cardinal point of his policy, and has tried his best to ineuleate it 
upon ail the subcompanies that there was a new order of thlngs, that there 
were new rules of the game in dealing with competitors, as well as in other 
human relations. Judge Gary has talked from the very first aud has tried to 
compel the actions of ail the others in the corporation toward dealing fairly 
and decently with competitors, as being the only way in which any klnd of 
stability in priées or of conditions could be maintained. He has, from the be- 
ginning, preached and practiced the fairest kind of dealing with his competi- 
tors, keeping them informed, as far as he legltimately could, of ail the con- 
ditions of the Steel Corporation, and by doing so has gradually acquired a 
degree of confidence that in my opinion bas never exlsted before amongst com- 
petitors. The old conditions hâve cbanged ; the old destructive and ruinons 
and ruthless warfare of the early days of the iron and steel industries has 
disappeared; by reason of the attitude of Judge Gary more than any one 
else, a condition has been produced among competitors in the iron and steel 
business, and, I believe, in many other industries, that never before exlsted." 

And in that connection it should be noted that no testimony has been 
produced in this record that a return to the old trade war System of 
ruinous compétition would, as a matter of fact, benefit the public in- 
terests. On the contrary, the proof is that présent business methods 
and ethics are more to be desired. As expressive of the view of those 
in the steel business who are not connectée! with the Steel Corporation, 
we may note the testimony of the président of one of the largest steel 
castings companies in the country, who (volume 20, p. 8067) says : 

"Before the formation of the Steel Corporation, business ethics, I might say, 
were in very bad shape ; competitors had no confidence in each other ; they 
resorted to subterfuges, misrepresentation, and false statements. That same 
lack of confidence exlsted between sellers and many purchasing agents. It 
was a very undéslrable condition in which to do business. For the past 
seven or ten years (in later times, at any rate) ail that misunderstanding 
or misgiving has been displaced by manly, straightforward dealing. I do 
not think it could hâve been brought about without the Steel Corporation's 
influence and example. The benefit of that example has extended into col- 
latéral industries like ours. I hâve noticed an improvement in the compétition 
of our own business in an ethical way. We still hâve the compétition, but we 
do not try to misrepresent or tell lies any more. We are honestly f rienda 
now. Then we pretended to be friends, but were the bltterest enemies. It 
nppears to be an improvement that pervades the entire steel line, and being 
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the largest unit, tha most infliiential unit, and setting a commendable ex- 
ample, has led us ail to realize that it is a bettèrment." 

A study of thèse proofs satisfies us that, apart from ail ethical ques- 
tions, the strong trend of the steel business at the close of the last cen- 
tury was toward driving competitors out of business by cutting priées, 
and that the business policy inaugurated by the Steel Corporation 
(volume 14, pp. 5670-5673; volume 13, p. 5218; volume 12, p. 4777; 
volume 14, p. 5717), and in which policy its competitors subsequently 
followed, has resulted, in the ten years of its existence: First in a 
more gênerai division of business between ail competitors in the steel 
business than under the older System; second, in tending to minimize 
the shutting down of its ovvn and its competitors' plants in times of 
dépression; third, it has made steel products nonspeculative, and has 
therefore benefited ail dépendent iron and steel manufacturers by 
enabling them to hâve a steady, nonspeculative supply of those basic 
steel products on which their plants dépend for opération. The évi- 
dence on which thèse conclusions are based is corroborated by the busi- 
ness facts and business results in which we now summarize in the 
working out of this policy for ten years by the Steel Corporation and 
its competitors. During that time the business of both competitors and 
steel Company has increased very largely, but it is highly suggestive, 
indeed, conclusive, proof that the Steel Company had neither monopolis- 
tic control or power to restrain trade, since the proportion of trade 
increase was very materially greater on the part of the Steel Corpora- 
tion's competitors than its own. Thèse significant figures prove that 
mère size, or bigness of business, is not necessarily a monopoly of busi- 
ness at the expense of ail others engaged in it. And in that connection, 
and as aptly expressive of our views, we may quote with approval the 
language of Judge Hook of the Eighth Circuit, in his concurring opin- 
ion in the Standard Oil Case (C. C.) 173 Fed. 196: 

"Success and magnitude of business, the rewards of falr and honorable 
endeavor, were not among the evUs which threatened the publie welfare and 
attracted the attention of Congress. But when tbey had been attained by 
wrongful or unlawful methods, and compétition has been crippled or destroyed, 
the éléments of monopoly are présent." 

In the most important élément of steel rails, an item on which great 
stress has been laid as a most important factor of monopoly, and con- 
trol of priées, we find that, in spite of the gênerai increase of rail. pro- 
duction, the Steel Corporation's relative proportion of rail business has 
fallen ofif nearly 8 per cent., while its competitors had increased cor- 
respondingly. In the great basic item of steel ingots, on which the 
great bulk of steel manufacturing rests, while the Steel Company's in- 
got business increased 44 per cent., its competitors ingot business grew 
nearly three times as fast, viz., 137 per cent. To say that any monop- 
oly of ingots existed when this bill was filed, that it now exists, or that 
it can exist, is simply to run counter to the testimony of ten years' busi- 
ness expérience and to the évidence in this record. In the great item 
of structural shapes, which enter into bridges, building, and other com- 
mon uses, while the business of the Steel Company in thèse years in- 
creased nearly one-half, to be exact 42.7 per cent., its competitors hâve. 
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during thèse years, gone ahead nearly four times as fast, 164.4 per 
cent., and in that connection it will be observed, as heretof ore shown, 
that a large part of the increase of the Steel Company's structural 
product was in the foreign, not in ,the home, market, in which latter 
market it has more than 300 fabricating competitors. Practically the 
same proportions exist in wire rods, the basic of wire fences, and other 
articles of wide-spread use. In wire rods, the Steel Corporation has 
increased its business 49.7 per cent. ; its competitors 182.2 per cent., 
nearly four times as fast. So also a monopoly of the tin plate industry 
was feared, while the outcome shows the Steel Corporation has in tin 
plate and terne plate increased 63 per cent., its competitors hâve in- 
creased threefold as fast., viz., 186 per cent. So in the pipe industry. 
Instead of their being a monopolistic and exclusive growth, there has 
been a relative retrogression, for while the pipe business of the Steel 
Corporation has largely increased (in wrought pipe 36 per cent, and 
in seamless tubes 100 per cent.), its competitors hâve increased nearly 
six times as fast (in wrought pipe 209.9 per cent, and in seamless tubes 
over seven times as fast, <7S0 per cent.). In the item of pipe alone, it 
has already been noted in the testimony of the gênerai manager of a 
great gas company that, as a buyer of pipe, it enjoys active compétition 
between 13 concerns. 

Thèse facts and figures conclusively answer the charges of monopoly 
and restraint in the home market. We are therefore justified in an- 
swering in the négative the question to which the f oregoing part of this 
opinion is addressed, namely, Was the United States Steel Corporation, 
at the time this bill was filed, then prejudicing the public interests by 
unduly obstructing the steel and iron business of the United States? 

[3] We turn next to the steel and iron trade with foreign nations and 
address ourselves to the second question, namely, Was the United 
States Steel Corporation, at the time this bill was filed, fhen prejudic- 
ing the public interests by unduly restricting or unduly obstructing the 
steel and iron business with foreign nations? 

In taking up that question, it is to be noted that the entire foreign 
business hère in question is now carried on, not by the Steel Corpora- 
tion, but by a subsidiary of the Fédéral Steel Company (volume 10, p. 
3775), called the United States Steel Products Company. This compa- 
ny was formed in 1903, and the Fédéral Steel Company is the owner of 
its stock. This Products Company is not made a party to this bill, and 
there is no prayer for its dissolution. Ail other subsidiary companies 
of the Steel Corporation are made parties, and their dissolution in 
many cases prayed for. Whether the omission of the Products Com- 
pany f rom the bill, and the absence of any prayer for its dissolution, 
was an omission, or was advisedly done, with the purpose of conserv- 
ing its foreign trade, does not appear. But the absence of a formai 
prayer for the dissolution of the Products Company is, however, of no 
practical importance, for the continuance of such foreign trade of the 
Products Company is manifestly dépendent on the manufacturing fa- 
cilities, the product diversity, and the financial ability of the Steel Cor- 
poration. If, therefore, the Steel Corporation be dissolved by this court, 
the Products Company will be divested of the practical commercial 
223 F.— 7 
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power of continuing its foreign trade, since the proof is (volume 10, pp. 
3844-3879) that 80 per cent, of the goods it sells necessarily (volume 
6, p. 2215; volume 12, p. 4731) cornes from the Pittsburgh District 
in which the Fédéral Company has t)ut little production. If the Fédéral 
Company be also dissolved, then the Products Company will, of course, 
be left without any mills or plants which are so located (volume 10, p. 
3829) as to do export business, but 2 per cent, of the Fédéral Steel 
Company's product now going (volume 10, p. 3829) into foreign trade. 
So that the foreign trade of the Products Company, if acquired and 
held in violation of the Sherman havr, can be as effectually ended by a 
dissolution of the Steel Corporation, or the Fédéral Steel Company, as 
though the Products Company had been made a party to this proceed- 
ing and its dissolution prayed for and decreed. 

It is apparent that the monopolization and restriction of foreign trade 
must, in the nature of things, consist of either taking away from others 
a foreign trade which already existed, or if such foreign trade was not 
in existence, then in building up or maintaining such foreign trade by 
preventing or restraining others from entering it. 

Now foreign trade is not a mère gênerai, theoretical abstraction of 
selling abroad, but is a concrète, definite, commercial business proposi- 
tion in iron and steel. We hâve our domestic trade, which consists in 
supplying domestic use or consumption. And such domestic use néces- 
sitâtes one having or taking to the market where his customer is lo- 
cated the articles the latter wants to buy. It goes without saying that 
if one man has a wire mill at Pittsburgh situate near another man's 
billet mill, and that billet mill has in its warehouse at ail times an ample 
supply of billets to run the wire mill (the proofs, volume 10, p. 3773, 
show 18 différent analyses of such billets are required), the wire mill 
owner will prefer to deal with, and will deal with, the billet mill in Pitts- 
burgh in préférence to dealing with one at Chicago. And this is so, be- 
cause f reights are eliminated (volume 10, p. 3987) ; uncertainties of rail- 
road transportation are avoided ; if materials prove faulty or not of the 
right metallic character (volume 10, p. 3773), the mischief can at once 
be remedied. Of course, if the Chicago mill, from any motive, chooses, 
either from overproduction, business needs, or other causes, to oiïer 
the wire mills at Pittsburgh billets at a lower price than the Pittsburgh 
mill, a sale might be made; but this occasional purchase could and 
would resuit in no established, normal trade between the Chicago billet 
mill and the Pennsylvania wire mill. The only way such normal trade 
relation could be established would be by the Chicago manufacturer 
locating a permanent stocked warehouse near the Pittsburgh wire mill. 
If its cost of production was so low and it could pay the f reight from 
Chicago to Pennsylvania, and could furnish in quality, quantity, and 
price the same product as the Pittsburgh mill, then, and then only, could 
it hope to hâve normal, continuons trade with the Pittsburgh wire mill. 
We take this homely but suggestive illustration to emphasize what thè 
proofs show are the demands and requirements in foreign iron and 
-steel markets which confront an attempt to enter them, and that such 
market is not to be held by the mère occasional shipping 'of goods to 
foreign countries. Moreover, in considering the possible range of for- 
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eign iron ând steel' imarkets for American iron and steel, there must 
first be excluded from that market, Germany, France, Austria, Italy, 
and Russia. The proof is (volume 10, pp. 3846, 3847) that the tariffs 
of each of those countries prevent the sale there of American iron and 
Steel. The proofs also show (volume 10, pp. 3827-3849) that the atti- 
tude of the English public and the hostility of English labor organiza- 
tions toward American iron and steel likewise prevent American iron 
and steel products entering England, save wire fences, the manufac- 
ture of which is only now being taken up there. It follows, therefore, 
thatlhe iron and steel trade of the United States with foreign nations 
must be largely built up in other parts of the world, and such has 
been the outcome of the efforts of this company as shown by the proofs. 
Referring to trade in such nations as are not closed to the iron and 
steel business by their tariffs, thèse in a gênerai way are the steel mar- 
kets of Asia, Africa, the British Colonies, ail South America, Cuba, 
and Mexico. But while thèse markets are open, they were, when the 
Steel Corporation was formed (volume 10, p. 4125) — 

"practlcally pre-empted by foreign manufacturers and foreign merchants; 
that is, prihcipally continental concerns, English concerns, as well as having 
branch offices and warehouses In ail of tlie consuming markets of the world. 
It was a very difficult thing to enter those markets. Tho European manu- 
facturers had been esteblished In the markets of South America, Asia, Africa, 
and the Orient, some of them over 50 years. Tliere was not only a préjudice, 
but a hostility, in inost cases agalnst newcomers in the trade. In order to 
get a foothold in thèse markets, we usually had to sell below the priées of 
the concerns that were established there, and who had tlieir customers and 
native salesmen, and ail the advantages that go with a long occupation of a 
business in any foreign country. It is more the oustom in foreign countries 
than It Is hère for people to attach to themselves customers that buy from 
them regularly." : 

Moreover, the proofs (volume 10, p. 3842) show, and such would 
seem to be the manif est commercial f act that : 

"It Is Impossible to develop a foreign business unless it is done continuously. 
Buyers wIU not patronize people who are not in a position to give them a 
continuons source of supply." 

Without entering upon a discussion of other matters, it suffices to 
say that, not only were thèse foreign markets pre-empted and tenacious- 
ly held by foreign manufacturers, foreign merchants, and foreign bank- 
ers who refused to finance importing enterprises there unless there 
was (volume 10, p. 3833) a stipulation that ail materials should be 
brought in such bank's own country, but the markets required the main- 
tenance of varied lines of products, the only way to supply which varied 
Unes was by maintaining varied lines of finishing mills at home and the 
maintenance of large warehouses (volume 13, p. 4974; vol. 11, p. 4139) 
abroad. The proofs in the case show that in 1901, when the Steel 
Company was formed, with the exception of wire exportations — which 
for various reasons (volume 10, pp. 3792-3790-3791) was not broadly 
successful — there was no iron and steel trade of an established or con- 
tinuons character between American iron and steel manufacturers and 
foreign nations. It is true there were spasmodic exports which at 
times amouqted to considérable volume, but they were not continuons 
or sustàined, and they resulted in no established trade or dealing. In- 
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deed, in many cases the nature of this spasmodic trade (volume 10, p. 
J842) was such as to create a hostile feeling toward any subséquent 
effort on the part of American iron and steel trade to enter the same 
f oreign market. The proof s show that at that time and for many years 
previous, so long as the demand of the home market was sufficient to 
absorb their product, our iron and steel manufacturers made no effort 
to sell their output abroad. When, however, the reverse was the case, 
and they had on hand a surplus product for which there was no domes- 
tic trade, they went into the foreign market and tried to get rid of such 
surplus product there. The European and American steel and iron 
market being inter-related (volume 28, p. 12013), the proof is that, in 
addition to paying the freight to get his goods to the foreign market, 
the American manufacturer had, in order to get customers away f rom 
the foreign manufacturers who were already in possession of such 
trade, to eut the price when they sold in the foreign market. This 
spasmodic course grew to be known in the steel business as "dumping" 
(volume 10, pp. 3843, 3846, 3993), and may be well likened to the bar- 
gain sales by which a merchant seeks to dispose of a surplus stock 
which he cannot sell at normal priées. It will, of course, be obvions 
that a manufacturer could not continue such low-price dumping any 
more than a merchant could dispose of ail of his stock — instead of his 
surplus stock — at bargain priées. The proof s (volume 26, p. 11096) 
show the same course of dumping abroad in times of depressed mar- 
kets was followed by European steel manufacturers in our market. 
The then status of American steel manufacturers is shown by the 
proven expérience of the Carnegie Steel Company. It was the most 
aggressive of any of the steel companies to enter foreign trade, ex- 
porting 70 per cent, of the then steel exports (volume 11, p. 4345). The 
Carnegie Company's location, facilities, and freight rates enabled it 
better than most other companies to enter foreign trade, and froni its 
Works, as the foreign trade of the Steel Corporation developed, such 
trade to the extent of (volume 10, p. 3845) 24 per cent, of the entire 
product of the Carnegie Company goes into such export trade. It will 
therefore appear that the Carnegie Company can be fairly regarded as 
the best fitted of American steel companies to compete for expoit 
trade. Referring to that time, the président of that company (volume 
11, p. 4139)testified: 

"We had made spasmodic attempts at it. In dull times when business could 
not be secured at home, we would make attempts at foreign business by going 
in and maklng an unusual priée, which was the only way thàt any foreign 
business could be secured then, inasmuch as we had not an established busi- 
ness or business connection, and therefore customers were not inclined to bny 
from a firm who could only furnish them occasionally." 

The relation of the Carnegie Company to foreign trade is shown by 
its minutes, etc., as they appear in Gov't Exhibit, vol. 3, p. 1134. 
From the proof s in the case three things seem settled, namely: That 
when the Steel Corporation was formed American steel manufacturers 
had no real dependable export trade abroad; that such sales as they 
made were spasmodic, made with a view to dumping surplus product ; 
and such sales were secured by underselling the • European market 
when they had no home market. It will also appear that being ex- 
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cluded by the steel tariffs of Germany, France, Russia, Austria, and 
Italy, and by other causes from England, such dependable foreign 
markets as were open for them to biiild up, as will be seen later, had to 
be found in other parts of the world. This summary of the situation 
is warranted by the study of the proofs/ 

Seeing, then, that when the Steel Corporation was formed, no such 
volume of foreign trade in steel existed; that the acquisition of any 
part, or indeed the whole of it, could constitute a restraint of trade 
with other countries ; and seeing that the foreign trade which the Steel 
Corporation had during its earlier years had increased from approxi- 
mately $31,000,000 to $91,000,000— we turn to the next question, Did 
the Steel Company acquire this original or additional trade by monop- 
olizing or restraining foreign trade, or attempting to do so ; or, on the 
other hand, was its acquisition the natural and normal growth of fair 
business effort ? We bave said the foreign trade of the Steel Company 
in 1911 was $91,000,000, but.of that amount some $30,000,000 is really 
not solely its own, but was shared by it with other American steel man- 
ufacturers. To explain, it will hereafter appear that in the develop- 

iWe may add that, vvholly apart from the record, a reading by us of books, 
articles, and addresses on the subject of foreign trade satisfies us that the 
évidence of those who hâve in this record testified on the subject are in har- 
mony vi^ith the views expressed in current literature of the steel trade. From 
that reading we hâve selected, as expressive of the then attitude of the Amer- 
ican steel trade toward the foreign market, an article by James M. Swank 
(wliose reports of statistics, Defendant's Exhibit,\ol. 3, p. 145) hâve been re- 
ceived by ail parties to tliis record as reliable). In an article on the Future 
of the American Iron Trade, in the Engineering Magazine of 1895 (volume 10, 
p. 613), Mr. Swank says: 

"Except in periods of excitement, like that which prevailed last summer, 
our capacity for the production of iron and steel will be greater than the 
home demand. This fact, joined to the cheapening of ail ii'on and steel prod- 
ucts through compétition, has led many of our manufacturers to look to for- 
eign markets to absorb our surplus products or to employ our surplus capacity. 
An examination of our export statistics for many years shows that this is a 
delusive hope." 

Mr. Swank then takes up our iron and steel exports for many years. He 
shows that during the 15 years foUowlng 1870 there was no progress wbat- 
ever ; that during the next six years it increased rapidly when a décline be- 
gan, followed the next year by a slight increase. He called attention to the 
fact that, Included in our iron and steel exports hâve been a number of things, 
such as machinery, bollers, hardware, sewing machines, saws, tools, locomo- 
tives, etc., which formed the principal part of our iron and steel exports; that 
out of $30,000,000 in the aggregate of such exports, less than $400,000 was pig 
iron ; that plates and sheets were less than $200,000 ; that nails only amount- 
ed to $500,000, and iron and steel rails about the same amount, ending with 
this statement : "The other products of our rolliug mills and steel works form- 
ing an infinitésimal part." He then says : 

"It is évident that our iron and steel manufacturers as contradistinguished 
from the manufacturers of machinery, hardware, saws, tools, sewing machines, 
locomotives, and other fiuished articles hâve little to hope for in foreign mar- 
kets under présent conditions or those which bave recently prevailed." 

The conclusion of his whole article is this : "It foUows from what has been 
said that American iron and steel manufacturers must look almost entirely 
to their own country for the employment of the productive capacity of their 
iron and steel works, and that, if this capacity cannot be properly utilized, 
some of it, as in the past, must stand Idle or be abandoned. The fittest works 
wlU survive. For thèse there will be sufflcient employment." 
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ment of a foreign steel trade, the Steel Corporation has established 
agencies, warehouses, freight coinmunications, and other exporting 
agencies in many of the markets of the world. As we read the testi- 
mony (volume 11, pp. 4471, 4472), in référence to this $30,000,000 of 
foreign trade, it seenis that if an American manufacturer of steel fin- 
ished products, for example, locomotives, oil tanks, gas tanks, cars, 
etc., had an inquiry, or desired to make a bid to furnish such goods in 
some foreign country, where such manufacturer did not hâve, but the 
Steel Corporation did bave, a représentative, the Steel Corporation 
would, on request, ascertain and report to the American tank manu- 
facturer what price he would hâve to put on his tanks, etc., to get into 
the desired foreign market. The ability of the tankmaker to rneet such 
foreign compétitive price in the prospective buyer's market depended, 
amongst other things, on two items — the cost of the sheets f rora v^'hich 
his tank was made, and the freight cost of delivering the tank. In case 
the current priées of such sheets in the American steel market were 
such that the tankmaker could not sell his tank low enough to compete 
with the foreign bidder the Steel Corporation would agrée to furnish 
the plates at such lower price as would enable the tankmaker to under- 
bid his foreign competitor. This price réduction, coupled witli the fact 
that tlie Steel Corporation would forward the tanks with its own 
freight, enabled the tankmaker and the Steel Corporation to thus joint- 
ly sell the tank, which neither could do alone. By such opérations, 
where it made the basic material, but did not make the finished article, 
the Steel Corporation, in 1911, thus did $30,000,000 in trade abroad 
in finished steel products in co-operation with other American rnanu- 
facturers. The proofs show that this course of price réduction was 
followed in order to induce American manufacturers of finished steel 
products to co-operate with the Steel Corporation in extending the lat- 
ter's foreign trade. The uncontradicted proof in that regard is that 
thèse foreign réduction priées thus given to American manufacturers 
to enable them to compete in the foreign markets were open (volume 
11, p. 4472)— 

"to ail corners ; anybody that wanted to develop a foreign business received 
our assistance, not only in the way of spécial priées, but we would lend him 
a salesman in a foreign country aud place our olîice at his disposai and help 
him in every way to build up a foreign business * * * (volume 10, p. 3835). 
Our office is an encyclopœdia for the manufacturers of the United States, par- 
tlcularly in iron and steel and those collatéral Unes. We hâve never hesitated 
to give information with regard to conditions in eountries, and the crédit of 
people whom we may bave been doiug business with, and especially facilities 
and information generally with regard to tariffs in eountries and railway fa- 
cilities for internai distribution generally. * • * (volume 10, p. 3836). I 
had prepared under my direction a list, I think, of about 158 manufacturers 
to whom we hâve made a spécial allowance in order to enable them to develop 
a foreign business." 

The proofs show (volume 10, p. 3848) that this large volume of busi- 
aess, termed by the Steel Company "re-export" business, and amount- 
ing, as stated, to $30,000,000 in 1911, was shared in by 158 other firms 
or companies, and in making such re-export articles from 15,000 to 18,- 
000 men were employed. The proof is (volume 10, p. 3885) that on 
océan freights the Steel Corporation had no rebat.e or advantage over 
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its competitors. It will be observed that in thus reducing the price of 
basic Steel materials to enable manufactitrers to enter the foreign mar- 
kets, the Steel Corporation has pursued the same helpful course of low- 
er freights for exports which the Interstate Commerce Commission 
has, since 1903, approved of the railroads doing. In that regard the 
proofs show (volume. 11, pp. 4474, 4475) — 

"if a shipment is made from Pittsburgh to New York under a bill of lading 
beginning and ending with Pittsburgh and New York, that where it is known 
that it is going to be exported the rate is less than when it is known it is 
going to stop in New York ; the tariffs are published. * • * There is an 
export rate and a domestic rate, and the government has eneouraged the ex- 
port business to the extent of permitting the Interstate Commerce Commission 
to make export rates. The export rates hâve been in effect since 1903." 

And we may add the proofs (volume 10, p. 3933) show that the In- 
terstate Commerce Commission has gone to the extent of differen- 
tiating among différent articles for export, making freights on export 
rails lower than on other export articles. We may hère say that the 
Interstate Commerce Commission and the railroads in thus co-oper- 
ating with the Steel Corporation, and thèse other manufacturers in 
allowing lower freights from interior points to the seaboard on goods 
intended for export, has followed the policy adopted in European 
countries. In that regard the proofs (volume 28, p. 12037) show: 

"The German government and the German railroads help for the export of 
finished products, but they charge the full domestic rate for any finished prod- 
uct that is imported." 

Passing on, then, from this $30,000,000 of the foreign trade which 
the Steel Company has created for itself by inducing domestic con- 
sumers of its basic products to jointly enter into a foreign trade, and 
considering the other foreign trade, $60,000,000, which is its own, we 
examine the évidence as to whether the création and building up of 
this, its own foreign trade, involves monopoly or restraint of trade. 
This becomes ail-important, because the Steel Corporation contends 
that the création and building up of a foreign steel and iron trade 
was one of the controlling reasons that led to its formation, and not 
a purpose to restrain or monopolize Interstate home trade. In that 
regard the contention of the Steel Corporation is that no such foreign 
Steel and iron trade could be built up without the large resources of 
the Steel Compan}' (volume 10, pp. 3790, 3791), and the varied prod- 
ucts which the intégration and combination of its units alone made 
possible. The mère statement of this contention shows its importance, 
for if the twofold purpose of this statute is to foster and protect trade, 
both foreign and Interstate, and if foreign trade cannot be increased 
without some such mechanically varied and financially strong agency 
as this Steel Corporation, then manifestly such agency is not a viola- 
tion of a statute whose purpose was to permit— not to prevent — the 
normal, natural and to be desired development of unrestrained, un- 
monopolized trade, both foreign and domestic. In taking up this 
question, we dismiss once and for ail the question of mère volume or 
bigness of business. The question before us is not how much business 
was donc, or how large the company that did it — the vital question is, 
how was the business, whether big or little, done — was it, in the test 
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of the Suprême Court, done by prejudicing the public interests, by un- 
duly restricting or unduly obstructing trade? The question is one of 
undue restriction or obstruction of trade, and not of undue volume of 
trade. If mère size were the test of monopoly and trade restraint, we 
hâve not one, but a half dozen unlawful monopolies in the large de- 
partment stores of a single city. If a manufacturing and selling busi- 
ness, f ully equipped for its local market, extends its opérations to cover 
a state, its business, its facilities, its capital, must grow larger. If it 
is to cover nations, it must be larger still. Thèse plain facts simply 
buttress the holdings by courts that the normal and necessary expan- 
sion of business to any size is not forbidden by the Sherman Law, un- 
less such expansion is accompanied or accomplished by an undue re- 
train or obstruction of trade. For, as said by Mr. Justice Day in Flint 
V. Stone Tracy Co., 220 U. S. 166, 31 Sup. Ct. 342, 55 L. Ed. 389, 
Ann. Cas. 1912B, 1312: 

"The possession of large assets is a business àdv.ontage of great value; it 
may give crédit vvhieh will resuit in more economical business method ; it 
may give a standiiig whicli sliall facilitate purcbases; it may enable tlie cor- 
l)oration to enlarge the field of its activities and in many ways give it busi- 
ness standing and prestige." 

Turning, then, to this foreign trade, we find that in 1901 the Steel 
Corporation did a foreign trade of $31,000,000, and in 1911 of $91,- 
000,000. This (volume 10, p. 3847) was 90 per cent, of the foreign 
iron and Steel trade of the country. On the one hand, it is charged 
that this foreign trade was acquired by violation of the Sherman Act; 
on the other, that it is the normal and natural resuit of lawful business, 
commercial foi-esight, and persistent effort. To détermine thèse con- 
tentions from the évidence, we now address ourselves. Of the pur- 
pose of this corporation to create and possess this foreign trade, there 
can be no question. So that, if it was illegally done, the company 
cannot escape the légal conséquences. Its avowed purpose to enter 
into and acquire foreign trade in iron and stecl is shown by the cor- 
poration's own proofs. Gary, volume 12, p. 4733 ; Reed, volume 14, 
pp. 5658, 5562, 5563 ; Bacon, volume 14, p. 5476. Indeed, in outlin- 
ing the plan and scope of the opérations of the Steel Company, whose 
formation he was then advocating, its first président (Schwab, volume 
11, p. 4139) says: 

"I enlarged and perhaps made a more strenuous talk to Mr. Morgan upon 
the sub.iect of export, and our ability to export, and foreign business in foreign 
markets, than any other, exceptiug only the économie advantages to be de- 
rived." 

Indeed, that the Steel Corporation was largely formed, that its 
large financial resources were designed and the varied lines of its 
constituent manufacturing units were bought to enable it to success- 
fully enter foreign trade, is shown by the proofs. Thus (volume 11, 
p. 4321), referring to his talk with Mr. Morgan, Mr. Schwab says : 

"I expected, naturally, to increase the foreign trade very much. May I 
explain what I meau by my development of foreign trade? I said before that 
this business could only be practically and successfuUy developed by works 
having a complète Une of steel products, and that was one of the things to be 
gained by this organization. 
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"Q. And in taking tMs up witli Mr. Morgan you présentée! thatî 
"A. That was one of the things I urged." 

The fact that the development of the foreign trade necessitated a 
wide diversity of products, that this product diversity was to be ob- 
tained by the Fédéral Steel Company acquiring a number of mills 
making such diversity of products and completely integrating itself, is 
shown by the proofs. Referring to carrying out the gênerai plans 
which he and Mr. Morgan outlined for acquiring such properties, 
Judge Gary (volume 12, p. 4733) testified: 

"Q. Now, what were the subjects considered by you gentlemen, directors of 
the Fédéral Company or owners of the Fédéral at that time, and on account of 
wbieh, or after cousidering ■which, you reached the resolution you mention? 

"A. The question of securing the Carnegie properties, with their ore re- 
serves, which eontalned a class and character of ore in large quantities which 
the Fédéral or the Minnesota Iron did not hâve, particularly their mills for 
diversifled product, their location and their organization, which was believed 
to be a very good one, and if possible, the acquisition of other companies own- 
ing flnishiug mills, in order to diversify the product, including the Wire Com- 
pany, which had been olïered to us a number of times, and for the purpose, as 
I hâve said, of completing a rounded out proposition, for the development of 
the business, extension of the business, manufacturing at lowest cost, and, 
particularly, increasing the extent of export business." 

And that such foreign trade demanded such wide diversity of prod- 
uct as could only be supplied by a company vïhich was broadly in- 
tegrated to manufacture such diversifled supplies is shown by the 
proofs. In that regard, a witness of long expérience in foreign trade 
(Farrell, volume 10, p. 3790) says: 

"Q. What is the nature of your customers in foreign countries? Do you 
sell mercliants or directly to consumers, or both? 

"A. We sell to merchants, consumers, and manufacturers. 

"Q. Is there any advantage in selling to merchants to hâve a diversifled Une 
of product? 

"A. A great advantage. That is the reason why we hâve been able to de- 
velop our business, because we could ofCer them a diversifled Une of products 
from one source. 

"Q. From your knowledge of the business and of the way it is done, what 
would you say as to whether or not the différent constituent members of the 
Steel Corporation could ail together hâve developed such a foreign trade as 
bas been developed by the corporation, if they had remained separate and dis- 
tinct? 

"A. It would hâve been utterly Impracticable or impossible. We had had an 
exempliflcation of that at the Pittsburgh Wire Company, where we were 
obliged to confine our exports to two or three différent products, because 
of the necessity of haviug facilities to deal with certain Unes of busi- 
ness. * * * 

"Q. Take, for instance, the American Steel & Wire Company, as an économie 
proposition, as a business proposition ; will you state whether or not it would 
hâve been feasible, or iiossible, for the American Steel & Wire Company to 
maintaln agencies in the varions countries as stated on Exhibit 39? 

"A. It would hâve been impossible owing to the cost. 

"Q. What would be the fact as to the Carnegie Steel Company in ail thés* 
countries? 

"A. The same thing would apply to the Carnegie Steel Company, even to a 
greater extent because of the character of theif product, which is not as 
wldely eonsumed as wire products and sheet steel products, and some of those 
others except in the case of some coarse products. 

"Q. What influence, if any, does the offering of one class of steel products 
hâve on the sale of another? 
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'"A. In the export markets, we say that one product sells another ; ttiat is, 
by having the great range of products, the buyer bas an opportunlty to order 
praetically ail o£ liis requirements. Frequently thèse people will charter thelr 
own sailing vessels and load them themselves. They want to buy everything 
they can." 

That this is a correct business estimate of the demands of the for- 
eign market is corroborated by the testimony of the président of prob- 
ably the most widely diversified range of finished steel products Com- 
pany in this country, who (Simmons, volume 23, p. 9403) says : 

"Q. In what way has your abillty to carry on a foreign business been af- 
fected by the fact that you hâve a fuU Une consisting of many klnds of edge 
tools and cutlery? 

"A. Without that, we would hâve praetically no business abroad. 

"Q. Why is that? 

"A. Because no one Une or one item in the Une would be suflicient to In- 
terest the foreign buyers. It is the completeness of the Une under one brand 
and one uniform quality that they seem to take an interest in. 

"Q. That is, they buy fuU Unes of you, do they? 

"A. Yes, sir." 

Of the fact that this policy of foreign trade expansion was as such 
entered into by the company and has since been pursued, the proofs 
are full. Roberts, volume 13, p. 4969; vol. 11, pp. 4147, 4148. A 
most experienced man of one of its constituent companies, the Amer- 
ican Steel & Wire Company, and who had developed its foreign wire 
business, was given absolute charge of the development, along the 
lines previously advocated (Schwab, volume 11, p. 4147; Farrell, vol- 
ume 10, pp. 3774, 3775), of ail the export business. In 1903, the Prod- 
ucts Company, a subsidiary of the Fédéral Steel Company, was created 
for that express purpose. A systematic plan was pursued of establish- 
ing foreign distributing warehouses and of building up new frcight 
lines and shipping facilities. It will thus appear that, whatcver may 
be the légal conséquences of the acquisition of this great volume of 
foreign trade, there can be no doubt of the fact that it was acquired 
by this company in pursuance of a well-understood purpose. The 
proofs also show that the diversified products of the Steel Corpora- 
tion, the location of its plants for export manufacture, and its facil- 
ities generally, are the means by which this trade has been supplied 
and built up. And they also disclose the fact that the différent sub- 
sidiary finishing companies of the Steel Corporation were, among 
other things, chosen and acquired by that company with a view to de- 
veloping the very foreign trade, which has since been acquired. Such 
being the case, it logically follows that, if the possession of this great 
volume of, foreign trade is illégal as a monopoly or restraint of trade, 
the Steel Corporation, of which the Products Company is the mère 
agent, is also a violator of the Sherman Law. Was then this foreign 
business acquired, on the one hand, through illégal methods by the 
Steel Corporation monopolizing or attempting to monopolize, or to re- 
strain foreign trade ? Or was it, on the other hand, the resuit of law- 
f ul and f air means to expand and increase American foreign steel and 
iron trade without driving out those who were in such foreign steel 
trade, or without preventing those who wanted to enter it from do- 
ing so? 
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Vve have already seen that when the Steel Corporation entered this 
field there practically was no existing foreign steel trade held by 
American steel manufacturers. We have seen the opposition exist- 
ing in such foreign markets to the building up of such trade by a new- 
comer ; we have seen that the markets of practically ail the principal 
nations of Europe were tariff closed to American steel, and that the 
spasmodic dumping policy theretofore pursued by American steel man- 
ufacturers had created (volume 10, pp. 4126, 4127) a préjudice against 
American trade which had to be overcome. In tliat regard, the proof 
by a witness of long practical expérience, broad grasp, and commercial 
success in building up a discredited foreign steel trade, gives weight 
to his évidence. It is (volume 10, p. 3842) : 

"It Is impossible to develop a foreign business unless it is done continu- 
ously. Buyers will not patronize people who are net in a position to give 
ttiem a continuous source of supply. We liad, in tlie early stages of the cor- 
poration, to live down ttie dumping business, whicli was qùite prévalent with 
some of tlie companies prior to the formation of the Steel Corporation. * * * 
Prier to the formation of the United States Steel Corporation, some manu- 
facturers in this country at times during dépressions hère would ship large 
quantities of materials to markets, prlncipally to producing markets, such as 
Great Britain. The resuit was that priées were broken down, and in many 
instances the material was never delivered because the customers, after the 
priées had been disturbed, could buy material in their own country, and in 
some instances the customer has paid compensation to sellers to cancel the 
contract." 2 

He further says, in substance: 

Dumping is an uneconomic practice, and one that does not develop a con- 
tinuous business. It was a sporadic business and was indulged in owing to 
the exigency of manufacturing at the time. The export business of the cor- 
poration has been prosecuted contlnuously. It has been built up from two 
hundred and ninety thousand tons in 1903, I think, to two mUlion two hundred 
and f orty-six thousand tons in 1012. 

Speaking of the efforts of American steel manufacturers endeav- 
oring from 1895 to 1901 to dump materials abroad, the same witness 
(volume 12, p. 4629) says : 

"They were endeavoring to dispose of large quantities of material, and in 
doing so they dlslocated those markets, and as a conséquence of that the priées 
were greatly demoralized, and the manufacturers in those markets not only 
met the priées made by the Carnegie Steel Company, but made lower priées ; 
and the resuit was that thousands of tons of material were not delivered by 
the Carnegie Steel Company, and it w^as an actual fact that the buyers of 
their products paid them a compensation to let them out of the contracts 
after the market had been demoralized. The records of our office in London 
show, and I have examined them myself at times when I have been over — I 
was interested in looking it up — show that over $100,000 was paid to the Car- 
negie Steel Company by buyers for canceling contracts after they had thrown 
this material on the market there to shipbuilders and ail sorts of people." 

It took the Steel Company (Schwab, volume 11, p. 4148) one or two 
years to get the foreign business started. It was necessary to establish 
and maintain a séries of large warehouses ail over the commercial 
world. Space forbids détails, but the proof (Farrell, volume 10, p. 

2 Indeed, the long time required to get foreign shlpments of steel to their 
ultimate destination, and the changes in priée meanwhile, makes even a reg- 
ular, sustained foreign steel business (volume 10, p. 4126) a hazardous one. 
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3785; Defendant's Exhibit, vol. 2, pp. 179-189) shows that nearly 300 
places of business hâve been established in 60 différent countries and 
in ail parts of the world, and that great warehouses or distributing sta- 
tions bave been opened at stratégie distributing steamship centers. 
Taking Belgium, for example : It was a great manuf acturing country ; 
it had a tarifï and 90 per cent, of its manufactured product (volume 10, 
pp. 3786, 3849) was exported. Consequently, there was no market for 
the Steel Company there, except street car rails. But notwithstanding 
there was practically no Belgian market for foreign steel, the Steel 
Company located a large warehouse at Antwerp in which it stored 
10,000 tons of Steel products, principally pipe. It was compelled to 
do this, because from Antwerp it was able to reach trading centers 
it could not reach direct from the United States. In that regard, the 
proof is (volume 10, p. 3786) : 

"We hâve shipping opportunities at Antwerp that do not exist In this coun- 
try. Antwerp is a great distributing point ; a large number of sailing vessels 
go to ports in the world that are not reaehed by steamers." 

In the same way, while the Austrian tariff (volume 10, p. 3847) shut 
the Steel Corporation out of that country, it established a warehouse 
at Trieste, Austria, by reason of the fact that wire products and pipe 
can be trans-shipped at Trieste to ports on the Adriatic, Syria, and 
the Mediterranean. In the same way, the Steel Company established 
a warehouse dépôt at Vancouver, British Columbia, through which 
it furnished (volume 10, p. 3805), light rails for lumber camps, sheet 
iron, wire goods, and pipe. The building up of trade with British 
Columbia exemplifies that the stee! trade acquired there was not by 
the Steel Company restraining or monopolizing an existing foreign 
trade, but was, by its creatitig a new and nonexistent foreign trade, 
in the face of serions obstacles, To reach Vancouver, the Steel Cor- 
poration was confronted by a railroad freight rate from Pittsburgh 
to Vancouver of $18 per ton, while the English steel manufacturer 
could reach Vancouver on already established lines of steamers from 
Liverpool to Vancouver at $7 per ton (volume 10, p. 3805). When 
his steel reaehed Vancouver, the English manufacturer paid one- 
third less of the preferential Canadian tariff than the American manu- 
facturer (volume 10, p. 3799). The resuit of thèse adverse conditions 
was that, after the Steel Company opened its warehouse at Van- 
couver, it found (volume 10, p. 3805) that it was impossible to do 
much business unless the Steel Company itself established a line of 
its own steamers from New York to Vancouver, through the Straits 
of Magellan. The Products Company itself, accordingly, started such 
a line, which is the only one from New York to Vancouver. It has 
four steamers of its own in service and two chartered vessels. Thèse 
vessels call en route at many ports on the west coast of South Amer- 
ica and Mexico, at some ports which hâve no regular steamship line. 
In addition to carrying the products of the Steel Corporation, they 
(volume 10, p. 3806) hâve "been carrying considérable quantities of 
material for other manufacturers in this country who had been unable 
to develop a business because of the lack of facilities." In order to 
obtain return freight for their steamers, the Products Company hâve 
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to load them at Vancouver with lumber or coal for the Gulf of Cali- 
fornia (volume 10, p. 3807) ; there they reload with copper matte for 
Dunkirk, France ; and in France they take on chalk for New York. 
The whole triangular trip occupies from seven to eight months and 
shows the hitherto unused methods and the continuons sustained 
effort that must be made to get and hold foreign trade. By Uke 
effort trade suited to the varied needs of various countries has been 
built up. Thus (volume 10, p. 3787) distributing warehouses hâve 
been established at Johannesburg, South Africa, at Sydney, Australia, 
in New South Wales, Copenhagen, Denmark, Barcelona, Spain, 
Singapore, Straits Settlements, Valparaiso, Callao, Buenos Ayres, Rio 
Janeiro, and other parts of the world to the number of 40. Thèse 
warehouses (volume 10, p. 3787) are stocked with light rails for 
mines, corrugated iron for building, tin plate, wire products, pipe, 
and pretty nearly everything the Steel Company makes, except rail- 
road rails. The steel for South America is carried by ship loads in 
chartered vessels ; the Products Company having under charter, 
when this testimony was taken in 1913, some thirty-five vessels car- 
rying cargoes to ail parts of the world. Permanent and extensive 
bureaus are , maintained at London and at Paris (volume 10, pp. 
3789-3815), in order to sell from there to the English and French 
Colonial possessions, buyers for which possessions gather at the 
two cities named. The necessity for sustained continuons effort is 
shown by the proofs (volume 20, p. 7959). For example, the Products 
Company has a gênerai steel trade in the Argentine Republic of six 
millions a year (volume 10, p. 3794), consisting of wire products, sheet 
steel, tin plate, rails, structural material, street raiiway material, etc. 
Taking the item-of structural steel, the proofs show the continu- 
ons means by which such trade is obtained and held. The company 
located a résident engineering force there, designed and built in 
Buenos Ayres the first steel structural building in South America 
(volume 10, p. 3794), and, as a resuit of the maintenance of such a 
permanent engineering force there, has built every steel structure in 
Buenos Ayres, and (volume 10, p. 3795) "we hâve maintained a very 
large office there. We are building a number of government build- 
ings there. We built ail the buildings of the Buenos Ayres Exposi- 
tion. We built one for the Argentine government and one for the 
United States government for their exhibits there." The proofs 
(volume 10, p. 3795) show that the products sold in the Argentine to 
make up this six milhon aggregate are produced by the following 
subsidiary companies of the Steel Company, namely, the Carnegie 
Steel Company, the American Sheet & Tin Plate Company, the 
American Steel & Wire Company, the National Tube Company, 
and the Lorain Steel Company, and (volume 10, p. 3801) the Amer- 
ican Bridge Company. It will be noted that thèse products, with 
the exception of the Lorain Steel Company, practically come from 
the Pittsburgh district, and thus substantiate the proof (volume 10, 
p. 3829) that the Fédéral Steel Company was driven to further ex- 
pansion and intégration in order to enter foreign trade. 
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A similar trade of diversifiée! articles amounting to four millions 
(volume 10, p. 3802) has been built up through agencîesin four prin- 
cipal commercial centers in China, and a trade (volume 10, p. 3812) 
of five millions in Cuba. As evidencing that the foreign trade was 
largely newly created instead of taken from others, référence may be 
made (volume 10, p. 3811) to the trade built up in Black Sea ter- 
ritory. The steel sheets, pipe, and wire products from the Aineri- 
can Sheet & Tin Plate, the American Steel & Wire and the Na- 
tional Tube Companies were at first sent to Ilamburg and there 
trans-shipped. The building up of that trade by the Steel Com- 
pany has caused (volume 11, p. 3811) the estabhshment of a direct 
line sailing every six weeks from New York to the Mediterranean, 
for which the Products Company furnished the nucleus of each cargo, 
viz., from 3,000 to 5,000 tons, but which afïord shipping facilities to 
American manufacturers of ail kinds of products. In the same way, a 
sustained trade of six millions a year (volume 10, p. 3818) has been 
developed in Japan. This trade consists in pipe, railway material, 
structural bridge steel, light gauged steel, tin plate, and street railway 
material, in ail (volume 10, p. 3819) to the extent of 25,000 tons per 
month. In. addition to using the regular steamer line, three or four 
vessels chartered by the Steel Corporation carried out entire cargoes 
each month from New York to Japan of the varied products (page 
3818) of the Carnegie Steel Company, American Steel & Wire, Amer- 
ican Bridge, American Sheet & Tin Plate, National Tube, and Lorain 
Steel Companies, respectively. 

We hâve cited the above comparatively few foregoing proofs as 
to illustrate the Steel Company's foreign trade to exemplify its own 
continuons and indefatigable efforts (volume 10, pp. 3844—3846), to 
build up this trade on legitimate, commercial lines, and not by trade 
restraint or monopoly at the expense of its competitors. It has been 
the création of a new American foreign trade, and not the monopo- 
listic seizure of a pre-existing American foreign trade. Space con- 
strains us to go into the extent of territory and varying character 
of that trade, the varied and individual requirements that.had to be 
met in différent markets, ail of which show conclusively that the 
dumping, spasmodic foreign trade practices in vogue in the steel 
trade at the close of the last century were at variance with the build- 
ing up of dependable foreign trade, and that with the Steel Corpora- 
tion has come the substitution of reasonable, sound, and successful 
commercial practices in which and by which, under the proofs in this 
record, a dependable foreign steel trade can alone be built up. AU 
thèse proofs, facts, and results serve to justify our conclusion, which 
we find as a fact, that this foreign trade of the Steel Corporation has 
not been gained by monopoly and is not a monopoly ; that it does not, 
and has not, restrained trade ; but, on the contrary, others in the 
steel trade (Youngstown, volume 19, p. 7708; Maryland, volume 20, 
p. 7979) hâve been, at the same time, free to enter such foreign trade 
and hâve done so to the extent of their resources. From a business 
viewpoint, the matter is well sumraed up by an experienced business 
man, produced by the government, who, speaking of the wire and 
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nail business with which he was familiar, and of the export business 
of the Steel Company, says (volume 5, p. 2033) : 

"I woulcl say that It is the magniflcent organizatioa of the export depart- 
ment of the Steel Corporation whlch accounts for their success to a large es- 
tent. In every country in the world they meet the conditions ; for instance, 
they hâve to hâve différent gauges in différent countries and différent size 
kegs. In Japan there is a unit there whlch la différent f rom elsewhere. Ours 
Is a keg of 100 pounds, but theirs is a keg of 133 pounds. Now, to know how 
to reach ail the différent countries and supply the needs according to the cir- 
cumstanees and give them priées, and so on, in their own money, or it may be 
in English money, it is their wonderful organization that enables them to 
reach out as they do. 

"Q. So the organization of the United States Steel Products Company, 
whieh handles the foreign business, is a very valuable thlng for the steel 
trade of this country, is It not? 

"A. Absolutely so. It is a wonderful organization." 

Bearing on the systematic organization thus referred to, the proof 
(volume 10, p. 3788) is, in substance, as follows : 

"The managers of thèse large offices in foreign countries are almost entirely 
American, aud nearly ail of them bave been trained in our offices hère. We 
hâve a civil service System in our business, and our men are promoted from 
one office to another according to their aptitude for business in certain coun- 
tries. One man mlght be a good business man in Brazil, and mlght be a total 
failure in Australia." 

As showing that this foreign trade has been built up on business 
executive effort, we may hère refer to the facts later noted, namely, 
the very material decrease in the cost of selling and the very material 
increase in the priées obtained. And in that connection, namely, the 
increase in price obtained for goods sold abroad, and the decrease of 
price for goods sold in the United States, the proof (defendant's Ex- 
hibit, vol. 2, p. 190) shows the important fact, namely, that this foreign 
trade has not been built up at the expense of the home market. With- 
out entering into the détails of that exhibit, it suffices to say that soma 
80 steel or wire products are there listed, ail of which hâve been sold 
at materially higher priées in the foreign than the same articles were 
being sold for in the home market. We find in that list such impor- 
tant and widely used articles as tin plate, structural steel, blooms, 
billets, and slabs, axles and steel wheels, plates, bars, and hoops, 
T-rails, pig iron, black and galvanized pipe, seamless tubes, horseshoes, 
wires of ail kinds, nails and spikes, fences, baie ties — for ail of which 
higher priées were charged and obtained in the foreign market than 
those paid by the domestic consumer. In connection with that ex- 
hibit, we note the testimony of W. E. Corey (volume 8, p. 3042), who 
says that, during the time he was président of the corporation : 

"The Products Company had become so well established and had worked 
up such a Une of customers and trade conditions in the world were such that 
as hlgh priées were netted to the mills on foreign business as on domestic, and 
on some occasions were higher on certain contracts." 

To the same effect is the testimony of James A. Farrell (volume 
10, p. 3853), who says: 

"Q. According to this statement, Exhibit No. 43, the gross tonnage of the 
corporation increased between those years from 1,001,716, to 2,243,188 tons, 
that is, from 1904 to 1912, or 123.9 per cent.î 
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"A. Tes, sir. 

"Q. While the selling value increased 181.7 per cent? 

"A. Yes, sir; 181.7. 

"Q. Or an increase of the average per gross ton of 25.8 per cent? 

"A. Yes. 

"Q , What oecasloned that increase In the average price per ton reeeived by 
y ou on thèse export sales? 

"A. Because of the fact that we were constantly selling a higher-priced 
product; that is, we were selling the various commodities In highly flnlshed 
Unes and fewer of the products in semiflnished and coarser Unes. 

"Q. How was it that you were able to increase the value or Improve the 
kind of product you were selling in that way? Was it because you were be- 
coming established, or why? 

"A. It was a natural development due to the fact that we had established 
offices ail over the world, and because of the fact that our mills were getting 
into a State of préparation to do this diversifled business. 

"Q. In addition to selling the higher grade of goods, more flnished articles, 
how do the priées upon thèse spécifie commodities compare per ton in 1904 
and 1912, as a rule? 

"A. They show an increase of about 25 per cent. 

"Q. ïhen your increase was caused by that also, that you were able to get 
better priées on a spécifie product? 

"A. Yes, sir. 

"Q. Or many of the spécifie products? 

"A. Yes. 

"Q. Tl^iat is ail detailed, is it not, in defendant's Exhiblt 427 

"A. It is. 

"Q. Year by year? 

"A. Yes ; 1904 to 1912. 

"Q. Inclusive? 

"A. Yes. 

"Q. This Exhlbit 43 shows an increase in the domestlc business in tonnage 
from 1904 to 1912 of 87 per cent., or from 5,818,149 tons to 10,877,544 tons, 
and an increase in the selUng value of 65.2 per cent., or a decrease in the 
average per gross ton on shipments to the domestic market of 11.6 per cent. ? 

"A. 11.6 per cent. 

"Q. AVhat was the occasion of that? 

"A. Because of the fact that priées in the domestic department hâve con- 
stantly shown a décline. We were getting about ?8 a ton less for materials in 
the domestic market than we were receiving in 1904. 

"Q. You hâve stated that you are getting about -$8 per ton less in the 
domestic market than you did in 1904, that is, you did in 1911? 

"A. Yes. 

"Q. Has the price in the domestic market fluctuated in that time more or 
less in différent years? 

"A. More or less, but it bas gradually shown a lower return." 

In this matter, we hâve not overlooked government Exhibit No. 
205 (volume 4, p. 1614), which challenges some 11 articles of export. 
It will be observed, however, the exhibit itself concèdes that the priées 
include "in the majority of cases the freight and insurance to destina- 
tion." As we hâve no facts and figures as to the separate items of 
such "C. I. F." exports, we hâve no proof warranting our excepting 
them from the conclusions stated above ; namely, that higher priées 
hâve usually been obtained in the foreign market than hâve been 
charged in the domestic. 

It will thus be seen that the significant factor in the view of the ex- 
perienced witness quoted above (volume 5, p. 2033) is in the Products 
Company ascertaining, meeting, and supplying the individual need of 
individual foreign markets. And, as emphasizing his illustration of a 
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différent nail keg unit in Japân, as the basis of doing business, it 
might be added that to gain a foothold in the trade of India another 
unit was demanded, for the proofs show (volume 10, p. 3792) that 
in India the keg unit does not prevail at ail ; that there the nail unit 
is a seven-pound package of nails in paper packages, which are put 
up in such package at the nail mill at Allentown, Pa., a seaboard 
plant, which was acquired with the American Steel & Wire Company. 
In the same way the proofs show (volume 10, p. 3792) the markets 
of Australia demand an oval nail, while in Java a round one is re- 
quired. Indeed, the absolute necessity of making différent goods for 
the foreign markets from those made for home trade is illustrated by 
the proofs of the large expense necessarily incurred to meet thèse 
local foreign requirements. Thus the évidence (volume 10, p. 3881) is : 

"The first rail order we executed at tbe Tennessee Works was for the 
Argentine governiuent ; for the Chumbicha liallway. We expendecl on the 
roUs in preparing the rails for that order souiething like $74,000. ïhat was 
the first order." 

And (volume 10, p. 3844) : 

"After the corporation acquired the American Steel & Wire Company they 
expended $800,000 on the Allentown mill in order to diversify its products, 
and increase its opportunity to do a wider range of foreign business than it 
was doing at the tiine." 

A patient study of tbe proofs of actual business facts, difificulties, 
and efforts shown in the testimony of experienced business men leads 
us to thèse conclusions : 

First, that the foreign business in steel and iron done by the Steel 
Corporation has increased (volume 10, p. 3843) from 290,000 tons in 

1903 to about 2,260,000 tons in 1912, and in value from $31,000,000 in 

1904 to $91,000,000 in 1913 (volume 10, p. 3783). 

Second, that the Steel Corporation normally does from 80 to 90 per 
cent, of the foreign iron and steel business of the United States (vol- 
ume 10, p. 3897) ; that its exports of 591,000,000 in 1913 includes $30,- 
000,000 of "re-export" business, so called, which it does in connection 
with other American manufacturers using its basic products; that the 
"re-export" business in connection with other companies (volume 10, 
p. 3848) gave employment to from 15,000 to 18,000' men, and the for- 
eign business of the Steel Corporation to 40,000 men. 

Third, that its competitors in the iron and steel business, with some 
few exceptions (volume 19, p. 7709), do not seek to enter the foreign 
market, so long as they can get a market at home (volume 10, pp. 3845, 
3847, 3697; volume 20, p. 7980; volume 28, p. 12039), and what for- 
eign steel business there was prior to 1901 had been small, and gener- 
ally not profitable, and was done at from 7 per cent, to 11 per cent, ex- 
pense on invoice (Farrell, volume 10, p. 3791 ; Government Exhibits, 
volume 3, p. 1133; Painter, volume 5, p. 1974; Stevenson, volume 3, 
p. 1093 ; Benner, volume 6, p. 2499, in connection with Farrell, volume 
12, p. 4628; Gary, volume 12, p. 4758; Defendant's Exhibit, volume 
9, p. 731). 

Fourth, that the success of the Steel Company in building up this 
continuoûs foreign trade primarily consisted in its mechanical ability 
223 F.— 8 
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to make the wide range and variety of product requîred by foreîgn 
markets and in its manufacture of such diversified products at plants 
properly located for export trade. Volume 10, pp. 3790, 3843, 3844, 
4128; volume 11, p. 4320; volume 13, p. 5017; volume 23, p. 9403; 
volume 20, pp. 7978, 7979. In that connection référence might be made 
to the proof (volume 10, p. 4128), as showing how essential to the 
maintenance of foreign trade is the diversity of product which cornes 
f rom broad intégration (volume 10, p. 4128) : 

"Q. Can a manufacturer having a large Une of products for sale afford to 
maintain such warehouses and conduct that business, when a person mauu- 
facturing only one Une of goods could not afford to do It? 

"A. It was trled by the National Tube Company before the formation of 
the Steel Corporation. They establlshed a large warehouse at Johannesburg, 
South Africa, and were obllged to abandon it for two reasons, oue becauso 
of the cost of doing business. It cost them over 8 per cent, to do the business, 
because they had one Une of goods to sell only." 

Fifth, in gradually reducing its own overhead cost of foreign selling 
(volume 10, p. 3791), from about 31/2 per cent, in 1901 to 8 per cent, in 
1911. 

Sixth, in gradually increasing the price of such of its product as was 
sold in the foreign market from 1904, when the trade had gotten under 
way, to 1912, while it was at the same time gradually decreasing the 
price of such of its product as was sold to consumers in the home mar- 
ket. Volume 10, pp. 3853-3855. Thèse relative changes are shown 
by defendant's Exhibit (volume 2, p. 203), as follows; In 1904 the 
Steel Corporation sold such of its product as it exported at an average 
price of $27.22 per gross ton; by 1912 it was able to market them at 
$34.24. During the same period it was in 1904 receiving for such of 
its product as was sold in the home market an average of $41.44 per 
gross ton ; by 1912 this price was reduced to $36.53. 

With thèse facts, figures, and results proved in this record, we are 
warranted in holding that the foreign ti"ade of the Steel Corporation, 
its mode of building it up, and its rétention when built up are not con- 
trary to the Sherman Law. To hold otherwise would be, practically 
and commercially, to enjoin the steel trade of the United States from 
using the business methods which are necessary in order to build up 
and maintain a dependable business abroad, and if the Sherman Law 
were so construed, it would itself be a restraint of trade and unduly 
préjudice the public by restraining foreign trade. Happily, it is open 
to no such charge, for, as the Suprême Court in the Standard Oil Case 
said: 

"One of the fundamental purposes of the statute is to protect, not to de- 
stroy, rights of property." 

[4] Seeing, then, that the Steel Corporation, at the time this pétition 
was filed, was engaged in the natural and normal conduct of business, 
both home and foreign, and that it was not then monopolizing, restrain- 
ing, or attempting to monopolize or restrain, trade in iron and steel be- 
tween the states or with foreign nations, we next turn to 1901, the-year 
the corporation was f ormed, and address ourselves to the inquiry wheth- 
er it was f ormed in order to so monopolize or restrain trade ; or, to use 
the test fixed by the Suprême Court (Nash v. United States, supra), 
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was the Steel Company, when created, a combination which by its in- 
tent was meant to, or by the inhérent nature of its contemplated acts 
would, "préjudice the puMic interests by unduly restricting compétition 
or unduly restraining the course of trade"? Now, what is meant by 
the phrase "the inhérent nature of its contemplated acts," which vio- 
late the statute when an illégal combination is originally formed, and 
which, continuing, because inhérent éléments warrant its dissolution 
whenever questioned, is illustrated by what was found to be the fact 
in the Standard Oil Case. There the court based its right and duty to 
dissolve the Standard Oil Company on the two facts that: First, the 
Standard Oil Company (221 U. S. 74, 31 Sup. Ct. 502, 55 h. Ed. 619, 
34 h. R. A. [N. S.] 834, Ann. Cas. 1912D, 734) destroyed the "poten^ 
tiality of compétition"; and, second, that it was "a monopolization 
bringing about a perennial violation of the second section of the act." 
And that there was in the Standard Oil Company of New Jersey a 
destruction of the power to compete — the potentiality of compétition — 
and a perennial, continuous and perpétuai violation of the law was 
shown, in the court's estimate (221 U. S. 75, 31 Sup. Ct. 505, 55 L. Ed. 
619, 34 L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734), by the foUowing 
State of facts : 

"(a) Because the unification of power and control over petroleum and its 
products wlilcli was tlie inévitable resuit of the combining in the New Jersey 
corporation by the Increase of its stock and the transfer to it of the stocks 
of so many other corporations, aggregating so vast a capital, gives rise, In 
and of itself . in the absence of countervailing circumstances, to say the least, 
to the prima facie presumption of intent and purpose to maintain the domi- 
nancy over the oil Industry, not as a resuit of normal methods of industrial 
development, but by new means of combination which were resorted to in or- 
der that greater power might be added than would otherwise hâve arisen had 
normal methods been foUowed, the whole with the purpose of excluding others 
from the trade, and thus centraliàng in the combination a perpétuai control 
of the movements of petroleum and its products in the channels of Interstate 
commerce." 

At this point we deem it proper to specially note thèse vitally impor- 
tant terms used by the Suprême Court, viz., the destruction of "the po- 
tentiality of compétition," and the "perennial violation" of the statute. 
For, when it comes to the question of the dissolution of the combination, 
and that is the phase of this case we are now considering, a dissolution 
must be decreed whenever the inhérent nature of its contemplated acts 
is such that from its very nature the combination was bound to de- 
stroy "the potentiality of compétition," and thèse violations were, from 
its inhérent nature, bound to be perennial. In other words, the Stan- 
dard Oil Company had to be dissolved because its inhérent nature was 
such that it was bound to destroy the power to compete in petroleum, 
and it would not be heard to say it had no intent to destroy compétition 
when its inhérent nature had made it do so. It therefOre f ollows that, 
if such destruction of the power of compétition and that by perennial 
violation thus evidenced the original inhérent illégal nature of the com- 
bination, it would seem that if a long séries of years had not resulted in 
a combination either destroying actual compétition of others, or of their 
power to compete, or had not resulted in the long years of the combi- 
natiori's business in constant, perennial violations of law, it could not 
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reasonably be held that the inhérent original nature of sucîi combina- 
tion was such as to make it unlawful when originally created and liablo 
to dissolution whenever afterwards challenged. On the contrary, it 
would seem that the acts of a combination are fair tests of the real 
inhérent nature of the combination, and that in such case the time-tried 
rule, "By their fruits ye shall know them," might well serve to best 
gauge the source or tree from or on which the fruit matured. But, 
passing by this time-tried rule, with its practical tests of what the Steel 
Company did in the ten years subséquent to its création, let us address 
ourselves to the proofs of what was donc at or about the time the Steel 
Corporation was f ormed, and from thèse proofs alone détermine wheth- 
er the object of those forming it was to préjudice the public by unduly 
restricting compétition or unduly obstructing the course of trade, or, 
even if there was no such intent, was the inhérent nature of the 
Steel Corporation's contemplated acts such as to préjudice the public 
by unduly restricting compétition or unduly obstructing the course of 
trade ? 

A study of thèse proofs satisfies us that the United States S'teel Cor- 
poration could not hâve been formed unless the minds of two men had 
previously united in a common purpose. Those two men were J. Pier- 
pont Morgan and Andrew Carnegie. With them co-operated Charles 
M. Schwab, the président of the Carnegie Steel Company, Elbert H. 
Gary, président of the Fédéral Steel Company, and James H. Reed, 
the counsel of Mr. Carnegie and a director of the Carnegie Steel Com- 
pany, ail of whom, except Mr. Carnegie, became directors of the Steel 
Corporation. While the co-operation and participation of other per- 
sons and other companies subsequently aided and was necessary to the 
carrying out of the proposed formation of the Steel Company, yet, lay- 
ing aside ail mère incident, and going to the crux of the case, it is 
clear from the proofs that the Carnegie S'teel Company held such a 
dominant relation to the steel and iron trade, and Mr. Morgan held such 
a dominant relation in finance, that unless Mr. Carnegie, who was the 
controlling shareholder of the Carnegie Steel Company, and Mr. Mor- 
gan, through his relation to the finances of the country and as a direc- 
tor o-f the Fédéral Company, could make possible a purchase of the Car- 
negie Company by the Fédéral Company, the United States Steel Cor- 
poration could not, and would not, hâve been formed. As Messrs 
Schwab, Gary, and Reed ail aided in bringing the two principals to an 
agreement, and as the resuit of such agreement was the formation of 
the Steel Company, we are justified in saying that, if there was intent 
to violate the Sherman Law, to be effected through the organization 
of the Steel Company, then such company was primarily the work 
of Messrs. Carnegie and Morgan, assisted, of course, by ail those who 
participated in the furtherance of this primary purpose of bringing the 
principals together, as directors of the Fédéral Steel Company in agree- 
ing to a purchase of , or in forming and taking part in, the management 
of the Steel Corporation itself. 

Considering the magnitude of what was done, the mère séquence of 
events which resulted in the formation of the Steel Company had a 
directness, a simplicity, and a rapidity which is remarkable. On De- 
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cember 12, 1900, Charles M. Schwab made an address at a dinner given 
to him in New York in which, in substance, he gave a clear statement 
of the Steel business, showing that the metallurgical method of making 
steel and the physical method of handling it were then fully developed, 
and he outHned his notions of wherein further advance was possible. 
His testimony as to his address is : 

"I talked about the advantages that might be derived from doing a manu- 
facturing business on a larger scale tlian had then been attempted and that 
we had undertaken in the maniifaeturing Unes up to that time; ail our en- 
deavors up to that time had been to perfect methods of manufacture. By that 
I mean metallurgical and economlcal methods. By économies I mean that 
I believed that we had then reached the llmit, or very nearly so, at which écon- 
omies from a metallurgical or mechanical standpoint could be made effective, 
and I believed that the next great step in economical manufacture was to so 
regulate the business and plants of the business in manufacturing on a larger 
scale than had ever been attempted heretofore; that instead, as was then 
the practlce, of having one mlll to make 10 or 20 or 50 products, the greatest 
economy would resuit from having one mill make one product, and make that 
product continuously. The history of manufacture has shown that any line 
that specializes in any direction obtains the best economical results, and I 
believed that the varions Unes of steel should be so specialized, that it was 
not possible for any one Company tlien to do that at once, but I also believed 
that great économies would resuit from locating mills at tlie point of con- 
sumption, by which the cost of transporting the finished material to the point 
of consumption would in many cases be reduced or saved. I also pointed out 
that 1 believed that great économie results would follow from our being able 
to manage thèse concerns in a manner that would stimulate the most eflCective 
effort in the management of the différent concerns. 

"I went on to say that one of the most effective things would be our ability, 
as I said before, to stimulate the varions managements. Secondly, or third- 
ly, I f elt that the great export business of this country in Iron and steel could 
only be done in that way. 1 felt, furthermore, that great économies would 
resuit in ail thèse gênerai items of expense which are met in the manufacture 
of iron and steel, on aecount of selling, traveling, ofiice expeuses, and ail the 
gênerai items that eaeh individual concern with an individual line had to 
cover with a full organization. That could be covered by one such organiza- 
tlon, and I felt that mueh economy would resuit in that direction, and, indeed, 
the whole line of my talk that evening was intended to show that the next 
great économie step to be made in the manufacture of steel, or, indeed, any 
business in gênerai — I dld not confine myself entirely to tlie steel business — 
directly to the steel business, but, in gênerai, that tie great économie resuit 
to be next obtained in manufacture was by the adoption of thèse methods, and 
then I made that application generally to the steel industry. * « * i point- 
ed out, for example, the attempt that had been made to mamrfacure steel 
cars ; that f ew companies throughout the United States who were engaged in 
the manufacture of bridges and other fabricated materials were attempting 
to manufacture steel cars; that that could never be successful; that the only 
way It could be successful was for some one works to dévote Itself exclusive- 
ly to the manufacture of steel cars, and one kind of steel cars; that if dif- 
férent kinds of steel cars had to be made, like passenger cars, for example, 
as being différent from f reight cars, two separate works, as foUowing out this 
gênerai Une of policy, would hâve to be built and so operated. I then point- 
ed out, for example, structural steels. In those days a structural mill would 
probably make six différent sizes of beams and chaunels and angles ; by my 
plan a mUl would be built that would roU on angles exclusively, and a mill 
would then be built that would roU on beams exclusively, and that the fin- 
ished material, and so forth, of thèse mllls, being adapted for that spécial 
thlng, would be better and cheaper. 
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"Well, Mr. Morgan Ustened wlth interest, and then asked me to sit down 
and talk with him a f ew minutes. The dlnner was short and we sat In a cor- 
ner and talked for some tlme at more length and with more amplification 
upon this subject." 

Shortly afterwards Mr. Morgan sent for Schwab, who says: 

"This whole subject was tlien gone into with much more détail, and the 
théories which I then advocated were amplified with référence to their applica- 
tion to the Steel indiistry ; and I pointed ont at that interview to Mr. Morgan 
in great détail the économies and advantages thatwould resuit under those thé- 
ories from their application to the steel industry. 

"Q. Was there any suggestion then, or discussion, with regard to the ad- 
vlsabllity of a large corporation wlth facilltles for manufaeturing on ail Unes? 

"A. There was ; tliat was the chief discussion of the evening. 

"Q. Can you go into that a little fuUer? 

• *******•• 

"I told Mr. Morgan that if the steel industry of this country were to start 
anew, that if there were no steel plants hère, what I should advocate and 
build was such a plant as I hâve described heretofore, but that in view of the 
fact that the most of thèse things did exist, perhaps not in an idéal way or 
idéal location, that a new plant would be made possible, and that in view of 
the fact that they did exlst, and that they could be made ultimately to con- 
form to this theory, I believed that the then existing steel plants whicli I 
pointed ont to him could be formed into one company. which would ultimately 
accomplish ail the results which I had outlined. That was discussed at some 
length. The companies were mentioned that I thought would accomplish thèse 
results. Tliey did not, by any nieans, embrace ail tlie companies in the Unit- 
ed States, but those which I thought would effectively make such an organiza- 
tion as was outlined. 

"Q. Were they such as to cover ail the branches of the industry? 

"A. They were. 

"Q. And what was your discussion with him with regard to the foreign situ- 
ation? 

"With référence to the foreign situation, I pointed out to him that up to 
that time our business, the steel business in gênerai, had been nominal with 
référence to export business ; and that, in my opinion, it could only be made 
profitable and possible by such an organization ; that no company selling an 
individual line> a single Une, or one or two Unes, could hope to successl'ully 
compete for foreign business where they were not prepared to furnish the 
customer every Une that he might require for a structure or a business; and 
that half a dozen or a dozen individual companies could not afCord the expense 
or the organization or secure the talent necessary to make a successtul ex- 
port business, whUe such a company as I outlined could. 

"Q. Did you mention the facilitles that such a corporation as you described 
would need to possess? 

"A. I did ; and I may say that I enlarged and perhaps made a more stren- 
uous talk to Mr. Morgan upon the subject of export and our ability to export 
and foreign business in foreign markets than any other, excepting only the 
économie advantages to be derived. 

* ».* * « • • « • • 

"Wlth référence to the ore, I pointed out to Mr. Morgan how advantageous 
ît would be, for example, for one mine to mine ail it could, regardless of 
what furnaces or products it was to go to, and hâve that ore then distributed 
by an expert between thèse 100 furnaces that would then operate, instead of 
5 or 6 by which the mine could run continuously and run at a given amount 
and uuder the most eeonomical conditions, regardless of how the ore was 
to be distributed ; because, when a firm owned 5 or 6 furnaces, it was 
a fluestion of how much of each kind of ore from each mine they could use, 
but, when a flrm owned 100 furnaces, the question of distributlng the ore from 
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each Individuel jnine to that furnace became a simple and effective one; and 
that that would be of great advantage from a mining point of view. Tha 
fact that one mine contained ore of a high percentage of phosphorus might 
make it possible in an individual concem to only run it half the year ; while, 
if the product from that mine was to be distrlbuted to 100 furnaces, the addi- 
tional amount of hlgh phosphorus would be so little as to be no disadvantage, 
and therefore that mine could run continuously. With référence to the han- 
dling of the ore from the mines to the docks in the days of individual owner- 
ship, it was exceedingly difficult at the docks and on the railroad to keep the 
ores for the différent firms and from the différent mines separated and shipped 
as they desired to handle it upon thelr boat ; whereas, with this large owner- 
ship of Works, it was possible to ship the ore to the varions docks as fast as 
it came down, without any of the expense from delay. The ships, instead of 
waiting at the docks until their spécial load of ore could come around and 
take the ore, they would come into port and départ ten liours later, Instead 
of three or four days later, because the ore was always there ready to load 
on the ships. There is nothing in shipping that costs more than delay in 
discharge and loading; and therefore that very great economy was accom- 
plished at once. I think the records of the ships will show to-day that a 
very small fraction of the time was consumed in handling the raaterials at 
terminais, as compared with what it was in times of individual ownership. 
So I went through from ore mines, railroads, and shipping, to the handling of 
material, right down to the finished material, whieh was the same tliing as 
I hâve described before, with référence to individual efforts. 

"Q. Did you or not speak of the advantage of a company owning Its ore 
and its furnaces, and its roUtng mills and fiulshing mills? 

♦ »**«*«*»* 

"I told him — I will put it that way — ^that up to 1892 there was a very strong 
feeling that manufacturing companies should not own ore, but that had then 
changed. The Carnegie Company was gradually acquiriug ore wherever it 
could, and, to my mlnd, the successful manufacture was ouly pcssible where 
every single step In the line of manufacture was carried out by some one con- 
cern, and that for the greatest economy, for the greatest development of the 
business, it was an absolute necessity." 

The possibility and desirability of creating an American company 
capable of acquiring foreign trade should hâve been especially dwelt 
upon by one so thoroughly conversant with the steel business will be 
quite apparent when the significance of the proof s as to the relative re- 
lation of the export trade of the great commercial European countries 
is considered. The export steel trade of England is (volume 10, p. 
3898) 65 per cent., as contrasted with 35 per cent, of home trade; Ger- 
many (volume 10, p. 3898) sends 60 per cent, of her steel abroad, as 
against 40 per cent, consumed at home ; Belgium (volume 10, p. 3849) 
sends 90 per cent, of her product abroad. 

The outcome of this second talk was that : 

"Mr. Morgan was very much interested and said to me that If I could 
secure a prlce from Mr. Carnegie that he would undertake the formation of 
such a company; that he would undertake the busmess; that is the way he 
said it." Volume 11, p. 4141. 

Within two or three days Mr. Schwab saw Mr. Carnegie, and, while 
the latter declined to give any written option, he expressed himself as 
willing to sell. Certain figures then jotted down by Mr. Schwab or 
Mr. Carnegie -vere carried by the former to Mr. Morgan, and were the 
basis on which Mr. Morgan proceeded in the formation of the Steel 
Company, although he had then no written agreement from Mr. Car- 
negie whatever. Thèse facts are shown also by others. Volume 12, p. 
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4727. This situation continued until February 26, 1901, when Mr. 
Morgan obtained a formai letter from Mr. Carnegie through Judge 
James H. Rééd. The latter's testimony (volume 14, p. 5660) is : 

"He [Mr. Morgan] told us, in substance, that he liad just awakened to the 
fact that he was maklng contracts hère with stOfl;holclers of the Fédéral, 
the National, the National Tube, and so on, and he had not a scratch of 
the pen from Mr. Carnegie under which he could hold him or hold his estate if 
he died. He said, 'You men go up the street as fast as you ean and get me 
something.' We tooli the Elevated and went up to Mr. Carnogie's house and 
explained what we were there for. * * * Mr. Stetson and I then, with 
occasional interruptions from Mr. Carnegie, dictated a letter to Mr. Morgan, 
or to J. P. Morgan & Co., which Mr. Carnegie sigued, and we took tbe origi- 
nal down with us to Mr. Morgan, and he seenied quite relieved. * * * i 
don't think we left any (copy) with Mr. Carnegie." 

By such letter (Exhibit 80, volume 3, p. 325, Defendant's Exhibit) 
Mr. Carnegie agreed to sell his mortgage bonds and stock in the Car- 
negie Steel Company, and agreed to receive in lieu thereof mortgage 
bonds of the United States Steel Company. The letter also provided 
that his sale was conditional on the Steel Company taking the holdings 
of the other shareholders in the Carnegie Steel Company at the same 
rate, but, instead of paying them in bonds as he was, they were to be 
paid in stock of the new company. The testimony (volume 14, p. 5656) 
shows that Mr. Carnegie was anxious to sell and retire from business. 
Indeed, several efforts had previously (volume 14, pp. 5474, 5475, 
5513 ; volume 11, p. 4132; volume 12, pp. 4722, 4723, 4725) been made 
to sell the Carnegie Company. On the consummation of the sale, Mr. 
Carnegie took no stock in the new company, and had no part in its 
management. While, of course, he knew what companies the Steel 
Company was absorbing, and was keenly alive as to what properties 
his purchase-money bonds would cover, and, indeed, in respect to one 
company, the National Steel Company, which occupied a midway po- 
sition between Chicago and Pittsburgh, insisted (volume 12, p. 4747) 
that it had to be taken in and his bonds cover their property, there is 
no proof whatever that he occupied any other relation than that of a 
seller of his stocks and bonds in his own company. Indeed, the deal- 
ings between the two men, the fact that they did not meet each other, 
their not even talking to each other about the plans, scope, and future 
of the new company, their allowing the intended sale to stand without 
any written évidence that it had been made, the inability or diffîculty 
either of them would bave had in its being carried out if either had 
died, conclusively show that the whole transaction between the two 
was that of a sale of Mr. Carnegie's personal holdings efïected be- 
tween them through the médium of third persons. We are therefore 
warranted in finding, as we do, that there is no évidence whatever to 
show that Mr. Carnegie united with any one to join in any violation 
of the Sherman Act, and that the statement in his answer filed in this 
case, to wit "that his sole motive in agreeing to the sale of the proper- 
ty of the Carnegie Company to the United States Steel Corporation 
was his désire to retire from the hazard and responsibilities of active 
business, and that since said sale was concluded he bas had no connec- 
tion with the business of the purchasing corporation," is true, and a 
conclusion which is supi^orted by the évidence hereafter quoted at 
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length showing the reasoh which led Mr. Carnegie into being willing to 
sell. 

We turn next to Mr. Morgan and such other persons as co-operated 
with him in forming the Steel Corporation and see what the proofs 
show. The vast size of the Steel Corporation they formed, the influ- 
ence and control incident to such size, its seeming power to crush com- 
pétition, its ability to absorb business through its systematized organi- 
zation are ail factors so associated with monopoly to restrain trade 
and crush out compétition that we may say that, standing alone as a 
mère isolated fact, this great company gives one such an impression of 
monopoly that we feel we may in this inquiry place the burden upon 
it and its formers to satisfy us by^ affirmative proof that monopoly 
was not the purpose for which it was formed, but that it was the nor- 
mal, regular, and natural outcome of the improvement in steel mak- 
ing, and its concentrated powers were only such as were deemed to be 
necessary to successful producing and marketing its product. To such 
inquiry and the proofs bearing thereon we now address ourselves. 

The iron and steel trade of the United States has been a graduai 
sustained évolution. So far as the metallic base is concerned, such 
évolution may be broadly stated to hâve been f rom iron to steel, f rom 
steel to Bessemer steel, from Bessemer to open-hearth. It is interest- 
ing to note that the next development (volume 10, p. 4068 ; volume 26, 
p. 1 1066) bids f air to be from fuel smelting to electric smelting. Thèse 
several stages of development hâve been accompanied by an abandon- 
ment and loss of equipment of great value (volume 2, p. 1167; volume 
2, p. 732; volume 10, p. 3859; volume 10, p. 4077; volume 13, p. 
4963), and hâve necessitated vast further expenditures for new appli- 
ances to make the new open-hearth steel product. To illustrate, refer- 
ring to a single one of the rapid révolutions in steel making — the re- 
moval of phosphorus in pig iron in the Bessemer or open-hearth pro- 
cesses by the substitution in the lining of lime for a silicon base. This 
single chemical fact, made public in 1885 (volume 13, p. 4940), "prac- 
tically revolutionized the iron industry, and by the year 1890 basic 
open-hearth steel had practically suppla'nted the use of wrought iron 
for ail commercial purposes." Side by side with thèse rapid metal- 
lurgical changes of product there was at the same time going on rad- 
ical changes in the mechanical handling of the product. To ref er to 
but one of the many mechanical changes, "in the late 80's [volume 13, 
p. 4940] the introduction of electricity as a motive power also pro- 
duced another révolution in the steel industry, so that practically ail 
Works had to be rebuilt if they desired to keep abreast of the récent 
developments of the art." But not only were metallurgical and mechan- 
ical changes taking place with regard to the différent stages of métal 
production, but there developed at the same time a radical change, not 
of one product or one stage, but of ail stages in the way of rounding 
up plants, or, as it is called, intégration, so that continuous processes 
could be carried on. In the old method of wrought iron making there 
was no continuity of opération. Volume 12, p. 4934. The molten 
métal produced by a blast furnace was run into pig iron. This pig 
iron was transported to a roUing mill, where it was first puddled, and 
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then rolled înto muck bar, which was again suffered to cool. The 
muck bar was again heated and rolled in finishing mills. As steel 
making progressed, its manufacture by various agencies (volume 13, p. 
4944) not necessary hère to détail, became a continuous fluid process. 
Instead of the métal being suffered to cool, it was continuously treated 
first as a fluid, and then as an ingot, but always without entirely losing 
its initial beat. But thèse steel plants, with their continuous processes 
and their increased capacity to produce, serve to confront the finishing 
plants with grave problems in référence to their basic supplies. This 
era of change and its new problems is testified to by Percival Roberts, 
Jr., whose expérience and relation to the steel business give weight to 
his summary of the changing conditions and problems confronting that 
industry. He testified (volume 13, p. 4944) : 

"I think I had reached the situation existing as of tlie late 80's when basic 
opeu-hearth steel was gradually, or rapidly, I might say, supplanting wrought 
iron. Tlie wrouglit îron plants that were of smaller capacity and had insuffl- 
cient capital or lack of sufflcient tonnage to dispose of the product of an 
economieal steel plant commenced purchasing billets and bloonis from those 
who had eonverted their plants into steel-manufacturing ones. ïbis produc- 
tion of billets and blooms was practically a by-product with the finishing mills. 
In finies of activity they had very little surplus product to spare. When not 
so pushed on finished material, they disposed of part of their stoel-melting ca- 
pacity in the shape of semifinished material. The iron plants purchasing this 
material found that the same coûlcl not be carried on successfully, due to the 
fact that it required an alniost unlimited capital to be locked up in supplies of 
billets, as finished material rc^xuired so mauy différent weights of billets and 
blooms that the stock on hand had to be enormously large; also the Chem- 
ical requirements of orders requires that différent grades of steel should be 
used. This also required a vast amount of material to be carried at ail times 
on hand. Another matter which occurred about that time changea very ma- 
terially the situation, and that was the introduction of wliat was kuown as 
the Jones mixer. I niight say that up to that time the production of ail blast 
furnaces was run ont from the furnace in the shape of liquid pig iron, and 
cast in the sand and allowed to become cool. The invention of the Joues 
mixer was for the irarpose of carrying on the production of steel as one con- 
tinuons opération from ore to the finished product, never permittiug the ma- 
terial to become cold until it reached the finiil économie shape. I do not mean 
to say that this applies to ail finished shapes, but to a cross-section of uaa- 
terial at which it would be economieal to let the material cool. 

* * * » • • * » ♦.» 

"The Jones mixer is a large vessel placed between the blast furnace and the 
steel Works in which the product of the blast furnace is run in liquid form, 
making a large réservoir of fluid pig iron from which ladles are taken in liquid 
condition the contents in liquid condition and used in Bessemer couverters or 
open-hearth furnaces. The advantage of this process was that it reduced the 
cost of manufacture in this one respect alone by about $1 a ton, which is the 
cost of remelting cold pig iron for steel production. 

"The situation from 1890 on grew more and more acute. Those concerns 
which had become more or less integrated and had changed their methods from 
those of iron to steel were continuing their intégration to even a greater ex- 
tent than before, although I would like to say that even prior to the introduc- 
tion of steel the matter of intégration was one of varying degree, even in tho 
manufacture of wrought iron, although there was not the same necessity for it. 
In those days one man mined ore ; another man ran a blast furnace ; another 
man operated roUing mills. The processes were ail disconnected. 

"Coal and limestone were sometlmes separate, sometimes controlled by one 
party, but even in those days there were certain establishments which con- 
trolled their material from the ore and limestone up to the finished wrought 
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Iron product, so that even in those days iron manufacturers were not on the 
same basls as regards compétition. Tbose concerns wliose output — I speali 
now as of about tlae year 1890 — those concerns whose output was of a char- 
acter and of sufiieient tonnage, and who controlled suffleieut caiwtal to euable 
tbem to couvert ttieir works from iron to steel, did so, but there were a vast 
number of tliose whose character of product was of a less heavy nature, such 
as sheets, small bars, light plates, etc., who neither had the capital nor the 
output to warrant them in making, or rendered it possible for them to make, 
thls change. There was also another elass of establishments, namely, the 
blast furnaees who had heretof ore supplled the puddling turnaces or the roUing 
mills with tlieir plg iron for making bars. Those concerns found themselves 
without customers and they in turn were forced to develop a product whlch 
would take the place of their former ones. Thèse smaller concerns were buy- 
ing, as I say, to the best of their ability, their billets, blooms, and slabs from 
the larger concerns, who were making them in a certain sensé as a by-product 
during the years from about 1890 to 1896. 

"Thèse révolutions which I hâve spoken of, due to the introduction of basic, 
open-hearth steel in place of wrought iron, were the fundamental reasons for 
ail the earlier aggregations of work which took place about the year 1S9S, and 
through that year down to, say, 1900. Certain of them were integrated like 
the Fédéral Steel and the Carnegie Steel Company backward to their supplies 
of raw material, and to the extent which they had formerly been consumers, 
they to that extent beeame producers. The other concerns, like the National 
Steel, were composed largely of blast furnaees that had lost their custom for 
pig iron, and who found themselves compelled to produce, instead of pig iron, 
billets and blooms for sale to those who had formerly used wrought iron. 
The Tin Plate, the Sheet Steel, the Hoop, the American Steel & Wire were 
composed of concerns who individually were neither able, for want of capital 
or amount of output, to change from wrought iron or to manufacture steel in 
sufficient quantities to make it commercially profitable to do so. 

"The Tin Plate Company had been a consumer, and not a producer, of 
wrought iron product, and, in fact, the manufacture of tin plate had not taken 
place in this country until after the introduction of the use of open-hearth 
steel. So far as I included them in my answer, I meant to state that they 
individually were unable to produce the raw material from which their finish- 
ed product was made, but by combining thèse individual units they would be 
enabled to do so economically." 

The tendency of the steel business during thèse years towards con- 
centration, combination, rounding up, or continuity of opération is 
reflected in the census figures. On the one hand is an unprecedented 
growth in the volume of the steel and iron business done and of the in- 
crease of capital ; on the other hand is a striking decrease in the num- 
ber of establishments doing it. Thus Bulletin No. 78, Census of 
Manufacturers, 1905, Iron and Steel and Tin and Terne Plate issued 
1907, by the Department of Commerce and Labor (volume 13, pp. 4948, 
4950), says : 

"The growth of steel production has been the heaviest of any portion of the 
iron and steel industry. The product for 1900 shows a gain over that of 1890 
of 6,510,348 tons, or 155.9%, or an average increase of about 650,000 tons 
per year. The product of 1890 shows a gain over that of 1S80 of 3,147,271 
tons, or 306.3%, an average increase of nearly 315,000 tons." 

Whether the cause of this enormous increase of production on the 
one hand was due to the rounding up process, of decreasing the num- 
ber of plants, and further expanding those that remained, the bul- 
letin in question is, of course, spéculative, but does show that de- 
crease in the number of corporate plants with increase of capital in 
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those remaining was the actual fact in the iron and steel business. In 
that regard the same bulletin showed that there were in 1880 in the 
United States substantially 1,000 of such establishments with a capital 
of $230,000,000. By 1890 thèse 1,000 had decreased to 838, but the 
capital of those that remained was increased to $425,000,000. By 
1900 the 1,000 establishments of 1880 had again decreased to 763 but 
the capital of those that remained had grown to over $600,000,000. 
During the same period the separate blast furnace establishments had 
also decreased. In 1880 they were 483; in 1890, 377; and in 1900, 
273. This census évidence of widespread gênerai change, readjust- 
ment, and concentration by practical men in the iron and steel busi- 
ness would seem necessarily to hâve had some impelling cause — éco- 
nomie, mechanical, metallurgical, or administrative — back of it. And, 
in the absence of proof to the contrary, the conclusion of Mr. Roberts 
would seem reasonable that "thèse révolutions which I hâve spoken 
of, due to the introduction of basic, open-hearth steel in place of 
wrought iron, were the fundamental reasons for the earlier aggrega- 
tion of Works which took place about the year 1898, and through that 
year down to say 1900," and that the business reasons which induced 
practical steel men to so act was the fact that, unless they did so, the 
changed conditions of the steel business might force them out of busi- 
ness. In that regard the testimony of Mr. Roberts (volume 13, p. 
4951) is: 

"Coming down to the year 1900, very many, If not the majority, of those 
concerns who did not integrate sufficiently to control their supply of raw ma- 
terial failed in business or were abaudoned by tbeir owners. * * * There 
are successful concerns to-day [page 4953] who hâve not integrated in the 
manufacture of their own steel, but those are of a character where tonnage 
plays no part. Where you corne to a large tonnage, however, or a compara- 
tively large tonnage, I know of do successful concern to-day which bas not In- 
tegrated. * * « There never [page 4956] was a year during that ten-year 
period that there were not numerous failures in the iron and steel trade with 
considérable aggregations of capital. I wlll say they were very numerous ; so 
numerous that probably in some years it would amount to more than 100 
failures In that period." 

Light is thrown on some pliases of this integrating process by the 
testimony of the président of the Republic Company, whose de- 
velopment and expansion has been heretofore noted. He says (vol- 
ume 2, p. 732) : 

"We hâve practically eliminated ail of our scattered Iron mills, hâve con- 
centrated them in the opération at a few points of production, so to-day we 
produce practically but little iron, and are manufacturing about a mil- 
lion tons of steel per aunum. Q. This, I take it, is what you call an 
integrating process, was it not? A. Yes, sir; that was part of it; the 
addition of the minerai and coke and blast furnaces and balancing up opéra- 
tions generally completed the integrating process. Q. So that you were able 
to handle every feature of the process from the mining of the ore to the 
putting on the market of the finished product? A. Everything, except trans- 
portation. Q. And so far as transportation is concerned, I understand you 
owned a fleet of vessels on the Lakes to bring your ores? A. We hâve three 
vessels we own and hâve an interest or a part interest in some others. 
* * * Q. You are adequately supplied with lake facilities? A. No; 
not quite, not balanced up. We are large carriers on the Lakes in ad- 
dition to our own fleet. * * * Q. I judge from your testimony that this 
integrating process that you spoke of attended your development of the steel 
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end of your business ; am I rlght? A. Ton are. Q. Ton did not need that 
so much, or at ail, when you were simply manufacturing iron? A. No ; It 
was done for économie reasons and also for trade reasons." 

This testimony serves to show how radical, extensive, and enforced 
was the steel intégration, which, summed up in a few terse words of 
this business man, really meant a rounding up and readjusting of 
everything, as the witness says, "from the mining of the ore to put- 
ting on the market of the fînished product," and an increase in that 
company's case of resources (vohime 5, p. 1856) from $600,000 to 
over $23,000,000. From thèse figures the insistent necessity of in- 
tégration in the steel business will be seen. 

Coïncident with thèse mechanical and metallurgical changes an- 
other basic change of peculiar and dominating importance in the 
steel business was also taking place. This was in freight and trans- 
portation. This change, it will be seen, not only restricted the range 
of a plant's market, but by doing so necessitated what might be term- 
ed locality intégration. The chief factor in the manufacture of steel 
(volume 13, p. 4953) is labor, and the next is the locality where it is 
produced (volume 10, pp. 3961, 3987, 3988, 4059, 4060, 4061) ; being 
of great bulk, the transportation of the raw material to where it is 
made and the freight to where it is used (volume 11, p. 4344) are 
the factors décisive of its being profitably made and sold. As 
iUustrative of the vital character of freight as a factor, the proof 
(volume 12, p. 4815) is that the Steel Corporation uses 45,000 tons of 
ore alone a day, not to mention coke or Hmestone. The delivery of 
the steel to the user, and the net gain over cost received from him, is, 
of course, the practical test of steel making. From thèse self-evident 
business truisms, it follows that the tonnage of bulky steel products 
restricts its steady, natural, and sustaining market to the consumption 
of the territory near its place of production ; for example, great as 
is the consumption of steel in the New York district, and ample as 
is the productive capacity of the United States Steel Corporation to 
supply it, yet the proof (volume 10, p. 3782) is that the Steel Corpora- 
tion does "very little business hère (New York) compared with that 
done by the mills in Bethlehem, Phœnixville, and mills located near 
hère." Prior to the régulation of freight rates by the government 
through the Interstate Commerce Commission, freight stability was 
unknown. Spécial rates to large shippers, cuts in freight rates, and 
secret rebates were common practices between the steel producers 
and the railroads, and thèse enabled steel manufacturers to ship 
bulky products into territory naturally supplied by other manufac- 
turers, and by thèse cuts, spécial rates, or rebates to dump their sur- 
plus product in districts which they could not enter if they paid proper 
freight charges. Thus, at one time, the Illinois Steel Company, by 
virtue of getting a 45-cent rate from Chicago to Yokohama on ex- 
port business, was able to ship rails to Japan. This freight rate (vol- 
ume 10, p. 3882) could not be had now that freight rates are regu- 
lated. The pinch and prohibition of freights in narrowing markets 
may be best illustrated in a letter found in volume 11, p. 4286, where 
a great steel maker in 1899 said: 



126 223 FEDERAL EBPORTBR 

"The greatest blow we hâve received Is in the rlse of rallway rates, and 
we should address ourselves to rendering thèse impossible. There is no rea- 
son why we cannot ship to Conneaut and to Western points by boat from 
Conneaut, and I would spend a good deal of money and a good deal of atten- 
tion upon thls. The mère fact that you begin shipping In that Avay by boat 
will bring raili'oads to their sensé. I also think that somethlng can be done 
shipping JDy Erie Canal from Conneaut. I think the Lorain or somebody else 
put a Une of boats upon the Erie, and I know that a paper manufacturer of 
Erie does ail hls transportatlon by Une of boats, which he tells me costis 
him about 75 cents per ton. One shipment to New York by canal would give 
your raUroad friends much anxiety." 

When, however, under the regulating power of the government, 
freight stability was enforced, the steel maker's market was at once 
locally restricted, and his only way of overcoming the regular, stable, 
adverse freight rate was to integrate locally; that is, to erect or ac- 
quire other mills in the market locality from which freight forbade his 
heavy product enteriiig. The embargo laid by freight on distant 
markets is simply a business fact, and it sufâces to say that, while 
the government by this enforced transition of the steel shipper from 
the era of unstable freight cuts and rebates to an era of freight 
stability in the end contributed to corresponding benefit and stabiHty 
in the steel maker's business, yet it mnst not be overlooked that, in 
thus narrowing his market, the steel maker was compelled to broaden 
his market by expanding his opérations so as to manufacture in addi- 
tional localities. Coïncident with this tendcncy to intégration and 
to the conséquent widening of variety of prodt'.ct and to the entry 
of steel into new fîelds, a radical change in the variety of ore supply 
was necessitated. In thinking of iron ore, we are apt to regard it as 
simply ore, and overlook the fact that there is a radical différence in 
différent ores. In the earlier manufacture of iron, practically any 
ore could be used, but as the steel era came along with its chemical 
tests (volume 11, pp. 4334, 4141, 4375; volume 13, p. 4997), and the 
specified requirements incident to its use in varieties of articles, the 
particular character of the ore base became more and more a matter 
of importance. The practical proof of this wide range of various ores 
required is illustrated in the proofs, which is that, even with the wide 
range of ores owned by the Steel Company, it is at times unable to 
meet the requirements of purchasers. In that regard the proof is 
(volume 10, p. 3835) : 

"We (the Steel Company) purchase a great many rails from our competl- 
tors ; occasionally our people In some couutry will take an order for a spéci- 
fication which it may not be possible for us to fill. At times we hâve bought 
rails which called for Cuban ores to be used as a basis for manufacture, and 
we bought those rails from the Maryland Steel Company." 

We noted above (volume 10, p. 3733) where 18 différent kinds of 
billets were required in a wire mill alone. The proof is (volume 11, 
p. 4375 ; volume 13, p. 4977; volume 12, pp. 4813, 4821) that it is only 
by a scientific mixture of différent sorts of ores that steel of the large 
range of specified steel requirements can be made. This simple state- 
ment of a few fines, when carried into practical business opérations, 
means the furnishing of many varieties of ores that may be as far 
away from a blast furnace as Minnesota, Chili, or Cuba. Thèse must 
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be bought, mined, transportée!, fluxed, and treated in order to meet, 
for example, the exacting structural requirements of a steel rail. 
To successfully produce that rail in great tonnage, which, under the 
proofs, is a business necessity, every step in that long spread from the 
ore in the ground to the finished rail must be under the integrated 
control of that agency which is ultimately held responsible by the 
railroad for the rail. In that regard, we quote from the proofs : 

"Starting from the ore flelds. Indlvidual concerns owned individual mines. 
No concern was suffieiently large to own groups of mines of différent char- 
aeteristics and qualities. Ail metallurgical people know that the best results 
are obtalned by scientlfic mixtures of différent sorts of ores, and, by consol- 
idating the ore interests of ail thèse companies, we were able to give each 
indlvidual company the idéal mixtures in order to produce the niost economlcal 
and best results. * * * To one familiar with the steel and iron-making in- 
dustries the advantages of so doing are enormous. The transportation of ma- 
terial affords equal opportunities to economize. Ships do not need to wait 
until each particular cargo can be loaded for each partlcular works, but 
can be kept moving steadily, and assigned to varions works while in transit. 
Mills that formerly had to make a great variety of articles, by reason of 
consolidation, are enabled to run steadily on one line, produciug far greater 
tonnage and at very much less cost." 

The resuit of thèse radical and forced changes in steel making evi- 
denced itself in the rapid and widespread f ever of intégration by con- 
solidation that took place toward the close of the century. Whether, 
from such consolidations, monopoly, rise in priées, and restraints of 
trade were hoped by many of their promoters to be obtained, it is cer- 
tain that the deep-lying motive which led practical steel men to put their 
plants into such consolidation was the récognition of the absolute busi- 
ness necessity of intégration as a condition of staying in the steel busi- 
ness. Thus the Carnegie Steel Company, occupying, as it did, the com- 
manding position in the steel trade, varied, as were its products, having 
fully 70 per cent, of what foreign trade there was, and having the 
f oremost place in the home markets, itself f elt the necessity of and was 
preparing to enter on further intégration by widening the variety of 
its product. While leading in some Unes, it was déficient in others, 
notably pipe and wire (volume 11, p. 4143), which consumed much of 
its basic products. In the minutes of that company of July, 1900 (Gov- 
ernment Exhibit, volume 6, p. 1881, and also volume 11, pp. 4281, 
4282), its président stated : 

"I hâve already espressed my views on the matter of rails referred to by 
Mr. Carnegie. Vot myself I do not see that there is anythlng left for us to 
do but to build a hoop and a wire mill. The American Steel & Wire Company 
hâve served notice on us for cancellation of their contract with us. The 
American Steel Hoop Company are buying but little from us. With the loss 
of customers that we hâve sustained, It will leave us in the position to bave 
no four-inch billets to make. There does not seem to be any other place at 
présent to place them. The contract with the Union Steel Company would not 
prevent ms from going into the wire business. It Is very doubtful, indeed, 
whether they would take a full tonnage from us. It looks very much as 
though we would hâve to put our steel into the finished article. We formerly 
sold tcrtlie constituent companies of the American Steel & Wire Company and 
the American Steel Hoop Company from 30,000 to 35,000 tons of billets per 
month. We hâve done ail that we can to endeavor to get them to take their 
tonnage from us, but so far we haVe been able to accomplish nothing. I do 
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not see bow we can stop at wire rods. I thlnk we shall hâve to finish the wlre 
and nails, becanse there are no customers for wire rods at the présent time. 
We hâve flgured that a hoop mill wiU cost about $800,000, a rod mill about 
the same amount, and a mill to make barbed wire and nails would cost about 
$1,000,000, or a total expenditure to go into the hoop and wire and nail busi- 
ness about $2,500,000." 

In a letter embodied in such minute, Mr. Carnegie said: 

"I do not thlnk that there are many customers for rods remaining, and be- 
lieve that, if there are, they will not exist for a long time. We should not go 
into rods, as I see it, unies we also go into wire. No use going half way across 
the stream. Should aim at flnished articles ouly. It is coming to this in ail 
branches." 

That thèse minutes represented the then purpose of the company 
was stated by its président, who testified (volume 11, p. 4282) : 

"We adopted the plan at that time of building mills to finish our own steel 
that we had formerly sold to those companies." 

So also had the Carnegie Company determined to integrate by add- 
ing the important items of pipes to its finished product. The purpose 
of this was to create for itself and in itself a customer that would use 
part of its product by making it into pipe. This item of steel con- 
sumption, embracing oil, gas, water, irrigation, and kindred fields, the 
Carnegie Company, as we hâve seen, did not make. That this vast 
field of basic steel consumption was not sufflciently filled is shown by 
the fact that they planned to spend in additions for such pipe making 
mills, excluding land, $12,000,000. The plans for this enterprise were 
entered upon in 1897 or 1898 (volume 11, p. 4295). It will also be seen, 
in discussing later the acquisition by the Steel Corporation of the Seam- 
less Tube Company, that the Carnegie people were carrying on sub- 
stantial expérimental work at the Seamless Company's plant with a 
view to itself entering the tube field (volume 13, pp. 4198, 4199). Ef- 
forts had been made to get a site near Pittsburgh, but sufficient acreage 
for the large works in view could not be found. Meanwhile, a site of 
5,000 acres was secured at Conneaut, on Lake Erie, where the com- 
pany's ore steamers coming from Lake Superior delivered the ore to 
the company's railroad for transit to Pittsburgh. From this point (vol- 
ume 11, p. 4297; volume 11, p. 4286), water transportation for pipe 
was available to seaboard and to the entire territory tributary to the 
Great Lakes. The testimony (volume 11, p. 4297) is that this proposed 
widening of the Carnegie Steel Company's product variety to include 
pipe and wire products was absolutely "in good faith as indicative of 
the intention and purposes of the Carnegie Steel Company." In that 
regard the président of the company (volume 11, p. 4390) testified: 

"Q. Speaking about the purpose of the Carnegie Company to go into other 
Unes of business and the flnlshing of Its semlfinished product, do you remem- 
ber whether the scheme talked of in the middle of 1900, as Judge Dlckinson 
brought out from you, of building your wire mills, was persisted in to the end 
of that year? 

"A. The scheme to ultimately do so was. My recollection is that the opéra- 
tions were deferred owing to flnanclal conditions at that time in our company ; 
but the Idea of ultimately extending our Unes into ail thèse flnished products 
was not conceived in that year. It had been discussed for some years befote, 
and plans made, and a gênerai policy outllned for ultimately dolng it." 
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As evidencing not only that fact, but that it was a necessary and 
far-sighted intégration (one called for by the legitimate future of the 
business), will appear from the fact that, after the Steel Company 
was formed and its comprehensive plan of complète intégration was 
carried out, that company expended $13,000,000 (volume 10, p. 4076) 
in building the pipe plant which the Carnegie Company in 1900 plan- 
ned to build, and it will be noted further that it built it in the im- 
médiate Pittsburgh district, on ground near the National Tube Works, 
where the Carnegie Company was not able to get the required site. 
AU of which seems to strengthen and confirm the conclusion of the 
insistent requirement of intégration in the steel trade at the close of 
the century. The like compulsory integrating influence thus shown in 
the Pittsburgh district evidenced itself also in the great Chicago steel 
district. In that district the Illinois Steel Company held the same 
commanding local position as the Carnegie Company in the Pittsburgh. 
Its natural market was the Chicago district (volume 6, p. 2215 ; volume 
12, p. 4734). It had a rail market in Canada at times which could not 
be reached by the Carnegie. In spite of the allégations of foreign 
trade made by its then management, it really had little or none and 
really could hâve (volume 6, p. 2215 ; volume 10, p. 3829) no profitable 
foreign trade. Such foreign trade as it had to Canada was of the 
spasmodic character heretofore referred to. It had large plants at 
Chicago and Joliet, III., and at Milwaukee, and had railroad proper- 
ties, but its product of basic open-hearth steel was, even in 1890, only 
190,000 tons, as compared with the Carnegie Company's 1,250,000 
tons. It (volume 14, p. 5505) lacked the finishing units of sheet steel, 
steel hoop, and tin plate mills (volume 12, p. 4735), that were after- 
wards acquired in pursuance of the integrating policy which the plans 
of the United States Steel Corporation contemplated. Practically it 
had no substantial wire (volume 12, p. 4734) or structural output and 
no tube or pipe output at ail (volume 12, p. 4735). In 1898 the Illinois 
Steel Company entered on an effort to integrate by consolidation and 
with foreign trade in view (volume 18, p. 4718; volume 14, p. 5472). 
In pursuance of its integrating policy, the Illinois Company formed the 
Fédéral Steel Company, which took over the Minnesota Iron Com- 
pany. This gave the Fédéral a Lake Superior ore reserve, its own 
railroad transportation to L,ake Superior, its ore fleets to Chicago and 
lake ports. It also took over the Lorain Steel Company, which gave 
it mills in the Cleveland district, and at Johnstown, Pa., in the Pitts- 
burgh district, and a relative approach to the seaboard. Thèse mills 
were then regarded (volume 12, p. 4714) as enabling the Fédéral Com- 
pany to supply foreign trade from those districts. This expectation 
was to that extent justified, for the proofs show (volume 10, p. 3813) 
that, so far as their individual products are concemed, the Lorain and 
Johnstown mills are now very substantial factors in the foreign trade 
developed by the Products Company. But apart from thèse mills the 
Fédéral Steel had no facilities for entering into foreign trade, and the 
proof is that, even with ail the facilities for entering such trade pos- 
sessed by the Steel Company (volume 10, pp. 3828, 3829), but 2 per 
cent, of the product of the Illinois Steel Company now goes into for- 
223 F.— 9 
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eîgn trade, and that part goes, not into such gênerai trade, but only into 
such Canadian markets as its location permits. The integrating steps 
thus mapped out are recited in the proofs (volume 12, p. 4695), but 
thèse partial efforts at complète intégration proved disappointing in 
that it was not complète enough. In that respect the proofs are (vol- 
ume 12, p. 4718) : 

"The plan and organization were good so far as they went, but the organiza- 
tion was too small ; the capital employed was too small ; the faoilities for 
finishing steel were not sufficiently diversifled. We lacked flnishlng mills, 
and our locations were not the best or good enough to extend foreign trade as 
we haci hoped." 

Realizing thèse limitations, and that the Fédéral Steel Company's 
opérations were not rounded to a successful manufacturing future, the 
proofs (volume 12, p. 4721 ; volume 14, p. 5473) show that steps had 
iDcen taken just before the United States Steel Corporation was f orm- 
ed to raise from $40,000,000 to $45,000,000 in further integrating the 
Fédéral Company. That such steps by the Fédéral Company had as 
their real basis the bona fide commercial and industrial requirement 
of further intégration is, just as we hâve showii in the case of the 
Carnegie Steel Company, also shown in the Federal's case by after 
events in connection with later events in the Chicago district. The 
record (volume 11, p. 4143; volume 6, p. 2418) shows that the Fédéral 
Company was not equipped to make pipe and sheets at ail, and plates 
only to a relatively small extent, and had no complète line of finish- 
ing mills. It further shows (volume 8, p. 2978) it lacked adéquate 
open-hearth capacity, did not hâve the money (volume 12, p. 4762) to 
extend it, had (volume 11, p. 4226) very limited structural product 
facilities, and even with its ore supplies it had (volume 11, p. 4384) 
to buy other ores to get the proper mixtures. After the Steel Company 
was formed, in order to supply the needed rounding-up equipment of 
the Chicago district, which the Fédéral lacked, the Steel Corporation 
made large additions in that district at Gary, in the center, and at 
Duluth on the northern limit, with a view to reaching from Duluth 
the western Canadian market. In that regard the proofs (volume 10, 
p. 4074) show that some $80,000,000 were spent in building at Gary 
open-hearth plants, a rail mill, structural steel plants, bar mills, sheet 
mills, and plants of the American Bridge Company and the American 
Sheet & Tin Plate Company, in ail of which facilities the Illinois and 
Fédéral Companies were déficient. Along the same line the proofs 
(volume 10, p. 4075) show that $10,000,000 are being expended at 
Duluth to erect blast furnaces, open-hearth furnaces, and bar and 
merchant mills with which to supply the American and Canadian 
Northwest. As evidencing this trend to further intégration, the de- 
sirability of the Fédéral Steel Company acquiring the Carnegie Com- 
pany and thus integrating eastward was, in 1899 (volume 12, p. 4722), 
brought to the attention of the Fédéral Steel Company by a repré- 
sentative of the Carnegie Steel Company, who then suggested: 

"That it would be a good thing for the Fédéral Steel interests to purohase 
the Carnegie property and perhaps with them some other propertles, which 
included iinishing mills of varions kinds, suggesting companies, the Wire Com- 
pany, and the Tin Plate Company, and some other companies." 
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The matter was actively taken up by the Fédéral Company, but even- 
tually fell through (volume 12, p. 4723), because "Mr. Frick was not 
willing to agrée that the whole Carnegie organization, including him- 
self, would remain in the company and assist in carrying on the busi- 
ness." The proofs further show that early in 1900 Mr. Schwab, the 
président of the Carnegie Company (volume 12, pp. 4724, 4725), urged 
the buying of that company by the Fédéral, and efforts were again made 
to hâve Mr. Morgan, who was a member of the board of the Fédéral 
Steel Company take it up, which he declined to do (volume 12, p. 
4723). 

This demand for intégration which thus evidenced itself in thèse two 
leading companies, each attempting to integrate back to the base of 
supply and also into more extended and diversified finished product, 
also evidenced itself in other branches of the steel trade. This was the 
intégration of mills which were large consumers of plates, ingots, bil- 
lets, sheets, rods, structural iron, and other semibasic products. With- 
out specifying ail, we may refer to the steady intégration of thèse va- 
rions subdivisions of the steel trade. This began in Deceraber, 1898, 
when the principal tin plate manufactories integrated by consolidation 
into the American Tin Plate Company. In January, 1899, the Ameri- 
can Steel & Wire was formed by a consolidation of ail the leading 
wire product manuf acturers. This was f ollowed in February, 1899, by 
the consolidation into the National Steel Company of 12 per cent, of 
the ingot production of the country, which was located on the eastern 
side of Chicago and the western side of the Pittsburgh district. The 
same month saw the National Tube Company formed by great con- 
cerns making varions kinds of tubes and pipes. In March of the same 
year, sheet steelmakers in large tonnage combined to form the Amer- 
ican Sheet Steel Company, and in April of the same year, the Amer- 
ican Steel Hoop Company was formed by the leading makers of hoops, 
bands, and cotton ties. While the American Sheet, the American 
Hoop, and the National Steel were scparate companies, yet for in- 
tegrated, continuons working, they were in effect (Topping, volume 2, 
pp. 636, 684, also volume 12, p. 4764) necessary to each other, Mr. 
Topping testifying : 

"You will remember there was formed the Steel Hoop and the American 
Sbeet Steel. The formation of those companies, as I understood at tlie tiiue 
latended, was to balance up National Steel so as to make it more nearly self- 
sustaining. In other words, the National Steel was the raw prodaeing steel 
company to supply the crude material to the Sheet Steel and Steel Hoop and 
Tin Plate Companies." 

This integrated relation is no doubt the manufacturing feature on 
which it was (volume 12, p. 4747) insisted that the finishing companies 
would not sell to the Steel Corporation unless the National was also 
purchased, as Mr. Carnegie (volume 12, p. 474/) insisted should be 
done. In the same month we find the principal structural and bridge 
erectors and producers forming the American Bridge Company. In 
connection with this consolidating and intégration of structural man- 
ufacturers and fabricators, it is but just to note, as illustrative of com- 
pelling forces outside that industry, the demanda which the business 
world was making upon the structural steel industry. Thus in re- 
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ferring to the American Bridge Company, and its carrying forward at 
a later date this policy of expansion and local integrating of its works, 
the proofs (volume 10, p. 3961) show that such great opérations as the 
tall buildings of récent origin, such railroad work as the Hall Gâte 
Bridge, and such national work as the Panama Canal, practically 
necessitate the existence of such companies. In that respect the proof 
is railroad bridges are — 

"confined to those eompanles havlng the largest plants and those equipped for 
that sort of work. There are very few companies, foi' example, that eonld 
build a bridge like the Hell Gâte Bridge, involving 40,000 tons of material 
and an inddental expense of perhaps $300,000 to get the falsework togetlier. 
When we secured that contract we had to expend immediately $160,000 for 
tools. While we were a very large concern and had a very well-equlpped 
plant, we were obliged to bny $160,000 worth of tools for that particular work. 
* • • 

"Q. Has there been any change in the style and size of the structures in 
the last 12 or 15 years which affected the size of the plants that are neces- 
sary in order to exécute the contraets? 

"A. Tes. * * * Sùice that time buildings ranging from 18 and 20 stories 
up to 36 stories hâve been built. ♦ • * We fabricate the steel and deliver 
it to the site and erect it." 

The proofs also show it is necessary to hâve structural plants in 
dififerent localities. In that regard (page 3961), and referring only 
to the Middle West equipment, the proof is that the American Bridge 
Company has in the West — 

"a plant at Toledo, one at Ambridge (Pittsburgh), one at Gary, Ind., a large 
plant and a comparatively new plant ; one at Chicago, one In Minueapolis, 
one in St. Louis, and one in Détroit. • * * It is a zone business more or 
less." A zone business is a "business within 300 or 400 miles of where the 
plant is loeated. It is a question of freight rates. 

"Q. You mean by that, bridge business or structural business for buildings? 

"A. Both." 

They further show that it requires a large plant to deliver such con- 
tract requirements so as to co-ordinate with other parts of the work. 
The proof is (page 3961), referring to the work done by the American 
Bridge Company along the Panama Canal : 

"We hâve done about $8,000,000 worth of work there for the government 
so far. * * • We are building the emergency dams, building the trans- 
mission towers and the administration building and the machine shops, in- 
volving about 6,000 tons, and we hâve been doing a great deal of work outside 
of the lock gâtes which were furnished by McOllntic-Marshall Company. I 
think we hâve done the ma.1or portion of the work, and it has always been 
work that we had to get out pretty promptly, and sometimes hâve to set aside 
other work to accomplish the deliverles reguired." 

It will thus be seen that thèse large modem opérations practically 
necessitate correspondingly large manufacturing facilities and finan- 
cial resources to adequately and successfuUy meet such product de- 
mands. Thèse rapid, widespread, and isolated intégrations of différ- 
ent subdivisions of the steel trade cannot be reasonably explained on 
the sole theory of a widespread, dominating purpose in each of thèse 
aggregations to monopolize or restrain trade. In the first place, the 
proof is simply one-sided that they did not control trade, and that 
in spite of their size and large proportions of then existing trade, 
their competitors, as we hâve already seen, hâve increased more 



UNITED STATES V. UNITED STATES STEEL CORPORATION 133 

rapidly than they. So that, while there may hâve been in the minds 
of those who formed them the possibihty of monopoly and increase 
of price, we are inclined, from a study of the proofs in this case, to 
the belief that the real underlying influence was the economy of 
management, the locality of production and market, and the continu- 
ity of process which resulted from such intégration. Take, for ex- 
ample, the last one formed, the American Bridge Company. During 
the years it has been a subsidiary of the United States Steel Corpora- 
tion its business has increased 42 per cent. In that time, its com- 
petitors hâve increased their business 164 per cent. During that 
time the American Company has had the help of ail the associated 
subsidiary companies of the Steel Company, it has shared in ail the 
économies of management, co-operation and fiinancial help rendered 
by the parent company, yet with ail thèse aids, its competitors hâve 
increased their business four times as fast as its own. It would seem, 
therefore, that the American Bridge Company had even less hope or 
power to monopolize when it was originally formed and stood alone, 
when it could not, when bought by the Steel Corporation, so monop- 
olize the Steel structural business of the country. In view of such 
facts, we hâve been impressed with the view that thèse consolidations 
and intégrations, accomplished or in view at the close of 1900, were 
more largely made with a view to meeting the changing conditions 
in the steel trade in its transition from iron to steel and in its ad- 
justing itself to the progress, improvement, and development in that 
industry rather than with monopolistic intent. The proof in regard to 
the reasons for the formation of the American Bridge Company 
fairly states, as it seems to us, the basic reasons which led to the 
unifying of the separate branches of the steel industry. Thus in 
volume 2, page 874, it is testified, with respect to that company's 
formation, as follows: 

"A. The purpose of the formatioB of the American Bridge Company was 
simply along the Unes of ecoiiomlcal shop management, and had no référ- 
ence whatever to any monopoly or to securlng the entlre Industry of the 
country. The plants which became a part of the American Bridge Company 
were belleved to be in a position to be operated more economieally as a com- 
bined whole than as independent units, and the foundatlon of that company 
was the securing of a steelworks whereby they could obtain, to a large extent, 
the control of their raw material for fabrication, the basis of practlcally ail 
structural contracts belng one of time; the time of delivery belng the most 
important factor in practically 90 per cent, of ail contracts taken. Thèse 
independent units found themselves at that time in a very disadvantageous 
position, due to the fact that the large steel plants were commencing to do 
their own fabricating, whereby thêy were enabled to control their roUing 
mill supplies and make such deliveries as thèse independent fabricating shops, 
having no control over the raw material, could not do. 

"There was also another reason for it, namely, that contracts were increas- 
Ing so rapidly in magnitude that as independent units they were unable to 
secure sufflcient working capital to enable them to fabricate thèse large ton 
nages. 

"You can trace from the very beginning of the securing and assembling oj 
their raw material through the designing, fabrication, transportation, and érec- 
tion work, and the increase in their working capital, the reasons for putting to- 
gether those plants, which were of two principal characters: First, they 
were partfly compétitive, I might say, by reason of a greater or less similarity 
of output and by reason of a common terrltory into which the transportation 
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rates enabled them to ship the material ; and, second, plants absolutely non- 
competitive, due, (a) by reason of an entirely disslmilar output, and (b) byf 
reason of their geographical location. 

"The whole scheme was one to decrease cost of production and to 'operate 
along the Unes of what, at the présent time is termed 'scientlflc sliop man- 
agement.' As a matter of faet, any advance in priées was not discussed to 
my knowledge ; nor dld any such enhancement ever talîe place. Compétition 
at ail times was extremely severe, and the profit on the output decreased from 
the time of the formation of that Company unti'l the présent day. A num- 
ber of concerns were offered to the American Bridge Company at the time 
of its formation, which were declined for various reasons, because they did 
not seem to be essential in the rounding out of the proposition that I hâve re- 
ferred to." 

As we hâve said above, it may hâve been the fact that, apart from 
the operative nçcessity that led to many manufacturers putting their 
Works into thèse consoUdations, there was probably a purpose also to 
monopolize and restrain trade, yet by the time the Steel Corporation 
was f ormed the inabihty of thèse prior combinations to so monopolize 
trade was proven to those who gave heed to facts and figures. For 
example, Government Exhibit, vol. 7, p. 2017, shows that the produc- 
tion in 1898 of the pig iron plants subsequently acquired by the Steel 
Corporation had been 46 per cent, of the country's total production of 
1898 ; in 1900, the proportion of thèse plants had f allen to 41 per cent. 
In the same way, Bessemer plants afterwards acquired by the Steel 
Corporation had fallen from 73 per cent, in 1898 to 70 per cent, in 
1900. The Bessemer rail plants had fallen from 63 per cent, in 1898 
to 61 per cent, in 1900; wire rod plants had fallen from 97 per cent, in 
1898 to 82 per cent, in 1900 ; structural shape plants had fallen from 
66 per cent, in 1898 to 61 per cent, in 1900; plate and sheet plants had 
fallen from 67 per cent, in 1898 to 66 per cent, in 1900; while the wire 
nail plants subsequently acquired by the Steel Corporation, which had 
in 1898 produced 89 per cent, of the country's total production, had 
by 1900 dropped off to 73 per cent. Indeed, as we gather the net re- 
sults of thèse différent plants in varied steel lines, the acquisition of 
which (1901) by the Steel Corporation is alleged to évidence a purpose 
to monopolize, the facts and figures show that in only one product, 
namely, that of ingots and castings, had there been an increase of 
proportion in the three preccding years by thèse plants and in nine 
other branches, the plants which the Steel Company subsequently ac- 
quired, had in point of fact in those three years clearly shown their in- 
ability to monopolize by a decrease of relative percentage ranging from 
1 per cent, in the case of plates and sheets to 16 per cent, in wire nails. 
And that this three years' decrease in actual monopolistic control was 
the normal trend of the steel business is shown by the fact that such 
proportions continued to decrease after the Steel Corporation was 
formed. As an example of this tendency we may cite the wire plants 
subsequently acquired by the Steel Corporation, which in 1898 had 88 
per cent, of the country's production and in 1890 had fallen to 72 per 
cent., had by 1911 so continued to lessen their proportion of the part 
sold in the American market that it was then but 42 per cent, of the 
country's production. 

Moreover, thèse combinations were the subject of Congressional in- 
vestigation from 1898 forward, and the proof (volume 28, p. 11760) 



tJNITBD STATES V. UNITED STATES STEEL COEPOKATION 135 

is that while the results of that investigation were published (they are 
not in évidence before us) they hâve resulted (volume 12, p. 4755) in 
no adverse action by the government. From ail which we find support 
for our conclusion that thèse former combinations were largely the re- 
suit of économie and manufacturing plans for the production of 
product rather than for monopolistic plans for selling product. At any 
rate, the proof is that, as a practical business expérience, thèse com- 
binations which existed prior to the Steel Corporation had, in the three 
years preceding the formation of the Steel Corporation, shown a wan- 
ing power to monopolize, if any such power existed when they were 
formed. 

We hâve thus seen the unifying, integrating, and rounding-up in- 
fluences which were irresistibly forcing those engaged in the practical 
work of making steel to form thèse prior combinations of integrating 
units. The proofs show that Mr, Morgan was a director in the Fédér- 
al Steel Company (volume 12, p. 4724), but that he personally knew 
nothing of the steel business. His firm had taken part in some of thèse 
consolidations, but the suggestion of the absorption by the Fédéral of 
the Carnegie Company had not appealed to him. The proof is (volume 
12, p. 4274) that while he was a member of the board of directors of 
the Fédéral Steel Company and was financially interested in it, he had 
probably never attended a meeting of the board and taken no part in 
its management and knew nothing of the practical steel business. The 
conditions in the steel trade being such as we hâve shown above, Mr. 
Morgan, in December, 1900, attended a dinner in New York where 
some 80 men, prominent in steel manufacturing and the banking busi- 
ness, were présent. This dinner was given to Mr. Schwab, the président 
of the Carnegie Steel Company. Whether the dinner was given for the 
purpose of affording an opportunity of interesting Mr. Morgan in buy- 
ing the Carnegie Steel Company, which the bitter différences between 
the partners in that company (volume 6, p. 2189; volume 14, pp. 5655, 
5656) and the désire of Mr. Carnegie to retire from business then made 
possible, there can be no doubt, in view of the outcome, that Mr. 
Schwab then gave to the bankers présent, and particularly to Mr. Mor- 
gan, who was seated beside him, such a comprehensive view of the steel 
trade as was well calculated to show the possibility of carrying intégra- 
tion to its logical manufacturing and merchandising efficiency, and af- 
forded the Fédéral Company, of which Mr. Morgan was a director, 
the opportunity to carry out, on a large scale, the policy of intégration 
that company had planned and had (volume 12, p. 4719) attempted to 
carry out. And there can be no doubt that Mr. Schwab realized that if 
a sale of the Carnegie Company could be made the grave discord among 
the partners of the Carnegie Company (volume 14, pp. 5655, 5656) 
which had arisen, could be ended, and the policy of intégration on 
which, as noted, that company had also embarked, could be carried 
out by some larger organization. Indeed, the évidence is clear that 
there was an earnest désire on the part of the owners of the Carnegie 
Company for several reasons to sell. The situation was summed up by 
James H. Reed, who (volume 14, p. 5655) testified : 

"Q. The Carnegie management was originally a partnersliip, I Delieve, was 
it not? 
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"A. A lîmlted partnershlp. 

"Q. When was It turned into a corporation? 

"A. In the spring of 1900, turned into two corporations. 

"Q. What Is tliat? 

"A. Two corporations were formed at tliat tlme. 

"Q. What were tliey? 

"A. The Carnegie Company was the holding Company of the stocks of the 
Carnegie Steel Company, the Fricli Coke Company, and the Bessemer and Lake 
Erie Eallroad Company ; the Carnegie Steel Company was organized uuder 
the laws of Pennsylvania and was the operating company. 

"Q. What do you know of the dcsire of the stockholders of the Carnegie 
Company to sell ont in the year 1900? 

"A. I think they were ail désirons to make some permanent disposition of 
the property, for several reasons. 

"Q. There had been dissensions among the partners a year or two before, 
had there net? 

"A. Yes; that is the mild word for It; there had heen quite serions dis- 
sensions between Mr. Frick and Mr. Carnegie as the leaders. 

"Q. Resultlng in litlgation? 

"A. Resultlng in litigation. 

"Q. That was ended, I believe, by the organization of the corporation or 
corporations? 

"A. Ended by the formation of the two corporations of which I hâve spoken. 

"Q. Was eutii'e harmony restored between the gentlemen by its organ- 
ization? 

"A. No, sir; it was not. 

"Q. Now, did you leam from thèse gentlemen themselves of thelr désire to 
sell dut In 1900, or from any of them? 

"A- Why, 1 could not say that it was said in so many words, but I know 
it was their désire, as I say, that some permanent disposition should be made 
of the property for the reason that Mr. Carnegie was growing old. He had 
the majority interest in the company. A mamifacturing couipany, llke the 
Carnegie Steel Company, that was Intensely active could not be successfully 
opéra ted with the majority interest in the hauds of trustées in case of his 
death. He himself was anxious to get out of business and get his interest 
in thèse concerns put into Investment shape, and so you can see that gener- 
ally there was a désire among ail of them to hâve some kind of a disposition 
made of the property during his lifetime that woald be permanent. 

"Q. Was Mr. Carnegie giving a Personal and immédiate attention to the busi- 
ness during that tlme? 

"A. He was, but not in the sensé of being on the ground. He was either 
In New York or Skibo, and was getting constant reports, and he was seeing 
the varions ofiicers of the company frequently, and he was sending them ad- 
vice from time to tlme. 

"Q. Skibo is where? 

"A. In the north of Scotland. 

"Q. About how much of the year was Mr. Carnegie spendlng there at that 
time? 

"A. About half of it. 

"Q. And the other half in New York? 

"A. In the United States, either in New York, or during the wlnter In the 
South. 

"Q. But formerly, in earlier days, he had been in Pittsburgh and attended 
personally and actively to business, had he not? 

"A. I believe until about 1880, when he moved to New York. 

"Q. Was that so early as that? 

*'A. Yes, I think about that time. But he was within practical reach of the 
business whenever he was in the United States. 

"Q. He could reach it by letters, could he not? 

"A. Y^es, and telegrams. 

"Q. Do you know whether he was désirons of giving up even that con- 
jiection with the business, aside from h;s désire to put his holdings in invest- 
ment shape? Do you know whether he wished to be relieved of the care and 
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attention and thought that the business required of tiim, and to dévote hls 
time and thought and énergies to other things? 

"A. Yes ; I thinls he was. 

"Q. What was it that he contemplated, if you know, from him? 

"A. What he has done since; that is, devoting himself to philanthropy 
and peace, and one thing and another." 

With thèse matters no doubt in view, Mr. Schwab made an address 
as already quoted, and broiight into clear rehef three propositions: 
First, that steel making had then reached the limit of improvement in 
meiallurgical methods ; second, that f urther advance was dépendent on 
iniegrating processes ; and, third, that to take care of the growing steel 
production a great foreign trade was possible. It is suggested that this 
whole talk of intégration or rounding up of manufacturing facilities 
is an afterthought, and a mère cloak to veil a concealed purpose to 
monopolize trade. Let us examine what the proofs show in that re- 
gard. 

Looking only at the two great companies, the union of which made 
possible the steel compan)^, the Fédéral and the Carnegie, we hâve the 
fact (see statements in bill, volume and title, "Pleadings," pages 3 and 
4) that both thèse companies had been themselves graduai intégration 
growths, and their managements were then trying to integrate them 
further. The lUinois Steel (volume 14, p. 5472 ; volume 12, p. 4693) 
had entered into the wider field of the Fédéral; it had integrated back 
to ore; it was trying to integrate locally into eastern markets through 
Lorain and Johnstown, had considered the acquisition of the Carnegie 
Company and had planned to spend (volume 12, pp. 4719-4721; 
volume 14, p. 5473), some forty to fifty millions of dollars in further 
broadening its field of products. For making the great basic products 
of open-hearth steel, which was then becoming the dominant factor in 
steel, the proofs (volume 8, p. 2978) show the Fédéral was not equipped. 
The subséquent location of the great open-hearth plant at Gary alone 
(volume 10, p. 4074) shows the existence of the Federal's prior need 
of further intégration without référence to the fact (volume 10, p. 4074) 
that it was lacking in finishing mills for rails, bars, structural, sheets, 
etc. In the same way we hâve seen the Carnegie Company was lacking 
in finishing plants for tubes, wire, hoops, and many other finishing plants 
to use its subbasic product. Thèse patent facts and urgent needs — 
facts which, as we hâve seen, were set forth at the time in the minutes, 
letters, and communications heretofore quoted — évidence the existence 
of the practical manufacturing necessity of both thèse two great com- 
panies, either building or buying finishing mills. That such purpose of 
manufacturing intégration should hâve been elaborated and formally 
set forth as the reason for its purchase by the Fédéral Company of the 
Carnegie Company would not, in the nature of things, be done. Every 
one concerned knew thèse facts without their being stated. It was a 
thing every steel man recognized so fully that no spécifie référence 
would be naturally made to it. But the proofs do show that, whatever 
purpose was in the minds of those forming the Steel Company, intégra- 
tion was certainly one of the spécial objects in view. Thus, Mr. Schwab 
(volume 11, p. 4139) makes it clear that "the économie advantages to 
be derived" were more enlarged upon even than foreign trade. "I 



138 223 FEDERAL REPORTER 

might say," is his testimony, "that I enlarged, and perhaps made a more 
strenuous talk to Mr. Morgan, upon the subject of export and our abil- 
ity to export, and foreign business in foreign markets, than any other, 
excepting only the économie advantages to be derived." That "the 
abihty to export" and "the économie advantages to be derived," thus 
enlarged upon, was intégration, is shown in Mr. Schwab's testimony : 

"With référence to the foreign situation, I pointed eut to him that up to 
that tlme our business, the steel business in gênerai, had been nominal with 
référence to export business, and that, In my opinion, It could only be made 
profitable and possible by such an organization ; that no company selling an 
individual Une, a single Une, or one or two Unes, could hope to successfuUy 
compete for foreign business, where they vvere not prepared to furnish the 
customer every Une that he might require for a structure or business ; and 
that half a dozen or a dozen individual companies could not afCord the expense 
or the organization to secure the talent necessary to make a successful export 
business, while such a company as I outlined could." 

That this plan of intégration in varied products — and nothing in 
excess of the required intégration — was carried out is also shown by 
the proofs. In that regard, the same witness, speaking of his visit later 
to Mr. Morgan, when he took him the figures at which Mr. Carnegie 
would sell, testified : 

"Q. Dld you hâve any further talk with him at that time that you can re- 
call? 

"A. We had quite some talk upon the gênerai gub,iects outlined before, 
and I was consulted with référence to the other concerns. I had nothing to 
do with the negotiations for the other concerns. 

"Q. Who consulted you? Mr. Morgan? 

"A. Yes ; Mr. Morgan and Mr. Bacon. 

"Q. Asking questions about whatV 

"A. A great many questions relative to the other concerns, the varlous con- 
cerns. 

"Q. As to thelr character and business? 

"A. As to their character and business, and what changes would be made, 
and how they would be operated, etc. 

"Q. Was there in any of that conversation an.y question of obtaining ail 
the Steel plants, or acquiring a monopoly, or anything of that klnd? * * * 

"A. There was considérable discussion about the acquisition of otlier plants. 
I advised Mr. Morgan against it, because the other plants added nothing to 
the efficiency of the one I proposed. For example, plants like Joues & Laugh- 
lin, the Fennsylvania Steel Company, the Cambria, were discnssed ; but I 
said, 'No ; they are in practically the same Unes as the Carnegie Company, 
and they add no efficiency to this organization.' 

"Q. At this time did the Fédéral hâve fiiUshing millsî 

"A. They did. 

^'Q. A sufficient number of thena? 

"A. They had a sufficient number in their own Unes. 

"Q. What were they lackingV 

"A. The Fédéral did not make tubes ; they did not make sheets ; they did 
not make plates to any extent, and among the things needed there were few 
that the Carnegie Company made, other than rails, that the Fédéral Com- 
pany made ; and as to the Tube Company, the Carnegie at that time did not 
make tubes, nor did they make wire, which the Wire Company made. Indeed, 
the addition of thèse plants, the gênerai whole, was the addition of the Unes 
that the Carnegie or the Fédéral did not hâve. 

"Q. Dld elther the Carnegie or the Fédéral hâve a complète Une of finishing 
mills? 

"A. No Steel company had. 

"Q. None of them had? 

"A. None of them had, not nearly a complète Une. 
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"Q. Whicli companles were there that you talked about as being capable of 
making up a complète Une? 

"A. There was the Carnegie and the Fédéral and the National; and then 
there was the Wire, the ïube, tbe Bridge, and the Sheet, and the lloop Com- 
pany, ail of whom made their individual Unes, and the Tin Plate Company 
also; I overlooked them. 

"Q. As to the business of thèse companles, wbere was the business of the 
Fédéral principally done? 

"A. Mostly in the Middle West. 

"Q. And the Carnegie? 

"A. When I say the Middle West, I mean Chicago and west. The Carnegie, 
from Chicago east. 

"A. They made rails. They made blooms and billets. You asked what they 
made in common. They made blooms and billets that were supplied to other 
finishing companles, which they did not finish themselves. Then the Carnegie 
Company made a few, a very small percentage of, merchant bars, and so did 
the Fédéral Steel Company. 

"Q. In what territories, respectively, did they sell their products chlefly? 

"A. As I said, the Fédéral sold mostly in a circle of which Chicago would 
be the center. The Carnegie sold thelrs in a circle of which Pittsburgh would 
be the center. 

"Q. What was the difficulty in trading over an extensive territory? 

"A. If the Carnegie shipped west of Chicago, of course, they made a very 
great sacrifice in f reights ; and if the Fédéral shipped east of Pittsburgh, of 
course, they made a very great sacrifice in freights." 

It will thus be seen that hère was a complète outline of a manufac- 
turing plan which, if carried out, enabled the Fédéral Company to 
intégrale from or to varied finished products, and this not only in the 
Chicago district, but, through the acquisition of the Carnegie Company, 
through the Pittsburgh district as well, and through this latter district 
to reach the f oreign markets, which it was powerless to reach from its 
own district, and through acquisition of the finishing mills held by the 
Tube, the Sheet, the Wire, and Bridge Companles to obtain the varied 
product facilities by which alone successful foreign trade could be 
built up. The testimony of Robert Bacon also shows that the whole 
plan turned on the possibility and advisability of the Fédéral buying 
the Carnegie Company, and, if that could be effected, that certain 
other units should be bought to provide adéquate finishing plants. 
Thus, referring to a meeting of the fédéral directors held to consider 
the ofïer Mr. Carnegie made, Mr. Bacon (volume 14, p. 5479) tes- 
tified: 

"Q. Were any steps taken to get the views of the other Fédéral directors 
that day or later? 

"A. Tes. We succeeded in getting them in New York the next morning, 
with the exception of Mr. Marshall Field, with whom we communicated over 
the long-distance téléphone, so that the next day we had, I believe, the opin- 
ion of ail the Fédéral directors. 

"Q. How long did they remain together on Monday, the Fédéral directors I 
mean, whom you assembled? 

"A. Nearly ail day, at différent times. 

"Q. Was a conclusion reached that day with référence to the Carnegie of- 
fer — I mean, as to whether it was wlse to accept it or not? 

"A. My recoUectlon is that, although it was very difflcult to persuade some 
of the gentlemen, a conclusion was reached in principle In the afternoon. 

"Q. Was there any discussion that day as to how the thing might be fi- 
nanced? 

"A. No discussion as to détail. 
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"Q. I do not mean détail at ail. 

"A. But naturally the supposition was that it would be flnanced by J. P. 
Mcirgan & Oo. 

"Q. Do you remember whether Mr. Morgan sald anything on that subject 
to his associate directors, as to whether he was willlng to undertake it, I 
mean? 

"A. Yes; my recollection Is that in a very few words Mr. Morgan flnally, 
after havlng heard our opinions, said that if they approved and substantiated 
the estimâtes in a gênerai way of the business, and its probable sticcess, that 
he would undertake to finance It. 

"Q. Was there any talk that day as to what, if any, other concerns should 
be taken over? 

"A. Yes ; it was belleved by ail the men présent, the directors of the Féd- 
éral Steel Company, that if the Carnegie was purchased, other unlts should be 
purchased as well. 

"Q. And were the other units talked of and conslderedî 

"A. Yes ; they were ail consldered. 

"Q. And upon what principle were they chosen? 

"A. Upon what principle were they chosen? I should say npon the prin- 
ciple of furnlshing each an essential part of a completed whole; a new Com- 
pany which should manufacture ail kinds of Iron and steel products, owning 
its raw materials, facilities for transportatlon of raw mateiials to the mills 
and finishing plants, I think that was the basls upon which each one of thèse 
éléments was consldered, and, of course, the prlce at which they could be ac- 
qulred, based upon their actual value. 

"Q. Was any arrangement made on that day or shortly thereafter for open- 
ing negotiations with the owners of the varions plants that were tall^ed of ? 

"A. Yes ; I think it was determlned that day to go rlght ahead and see 
if they could be bought upon a satisfactory basls. 

"Q. Who was intrusted with the negotiations? If yon remember? 

"A. I think that J. P. Morgan & Co. bore the brunt of it. 

• *•••***•* 

"Q. What was said by the gentlemen présent with respect to the objects 
to be attained by the organizatlon? * » « 

"A. It was said by ail those gentlemen présent, and I knew It to be theii 
opinion, having been so closely associated with them for many years, that the 
object to be attained was the création of a great new steel company, based 
upon the Fédéral Steel Company, which would be able, by the ownership of 
its raw materials, by ail legitimate means of rail and lake transportatlon, and 
by the ownership of finishing mills of ail descriptions both in the East and West 
to croate a plant which should be able to manufacture every kind of iron and 
steel, and by reason largely of its abllity to reduce the cost of production and 
the territorial distribution of its plants and activitles, sell its products to the 
best advantage in every market in the world. I know that to be the object 
of those men that formed the United States Steel Corporation. 

• •*•**•*•* 

"A. Mr. Morgan belleved that If he could take part in the formation of 
such a company it would be the greatest, the crowning, achievement of his 
business eareer. He believed that the effect of such a création would be up- 
on the whole industrial fabric, the industrial life of this country, of tremen- 
dous bénéficiai efCect. Convinced as he was by Brother Schwab and the other 
experts that almost Inconceivable results could be obtained In the way of 
lowering cost of production of iron and steel, that such a company would 
brmg more good into our whole national life, constituting as it did the great- 
est single factor in the great constructive work of the country, than could 
possibly be attained in any other way. His first great object was, as I hâve 
said, by reason of the decrease In cost of production, to make It possible to 
so improve the conditions of labor by Increasing wages and bettering the con- 
ditions, and, by enabling the consumer always to dépend upon stability of 
priées, to bring about a new condition of things. Those briefly, were the 
ideals and ambitions of Mr. Morgan in formlng the United States Steel Com- 
pany. 
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"It was sald by ail those gentlemen présent — I believe ail of them ; I know 
by Mr. Morgan — that under no considérations -wwuld he take part in anythlng 
whlch was or might be considered to be a monopoly or any attempt to restrain 
compétition. I know that that was one thing furthest from bis willingness 
to participate in." 

Referring to this meeting Judge Gary (volume 12, pp. 4732, 4733), 
says: 

"Q. Now, wbat were the subjects considered by you, gentlemen, directors 
of the Fédéral, or owners of the Fédéral, at that time, and on account of 
which, or after considering which, you reached the resolution you mention? 

"A. The question of securing the Carnegie properties with their ore re- 
serves, which contalned a class and character of ore In large quantities which 
the Fédéral or the Minnesota iron did not bave, particularly their mills for 
diversifled products, their location, and their organization, which was be- 
lleved to be a very good one, and, if possible, the acquisition of other com- 
panies ownlng finishing mills, in order to diversify the product, including the 
Wire Company, which had been offered to us a number of times, and for the 
purpose, as I hâve said, of completing a rounded-out proposition for the devel- 
opment of the business, extension of the business, manufacturing at lovvest 
cost, and, particularly, increasing the extent of export business." 

And (volume 12, p. 4751) he adds: 

"You see, in this whole plan, Mr. Lindabury, there was an effort made to 
acquire property that would be useful to each other, and by that I mean to 
acquire a plant that furnished certain commodities to another plant which 
we were acquiring and to acquire — the latter because it could, at good ad- 
vantage, secure the products which it needed for its uses, and so ail through 
the Une, from the ore down to the conversion from one product into another 
and the final distribution of the finlshed product" 

Thèse proofs certainly tend to show that the practical manufactur- 
mg question of rounding out or integrating the Fédéral Company by 
acquiring finishing companies was one of the objects its directors had 
in view at this meeting. The proofs also show that thèse several fin- 
ishing mills were consumers of such basic products as were made by 
the Fédéral and the Carnegie, and that those two companies had no 
such finishing mills of their own as was adéquate to consume the prod- 
uct they made, which was suitable for such mill. Without entering 
into the détails of the proof bearing on thèse several finishing compa- 
nies, ail of which, together with the comments thereon are to be found 
in the Statement of the Case, page 63 and foUowing, we may say they 
fairly show that without the acquisition of each of the finishing compa- 
nies named, viz., the American Steel & Wire, the National Tube, the 
American Bridge, the American Steel Hoop, and the American Sheet 
Steel, the Fédéral Steel Company, even with the acquisition of the Car- 
negie would not hâve been provided with adéquate finishing facilities 
for consuming its sub-basic product. And further, without the acqui- 
sition of the first three, the Fédéral would lack several of the most im- 
portant products (Defendant's Exhibit, volume 2, p. 204) that hâve 
entered into the f oreign trade built up by the United States Steel Prod- 
ucts Company. It will also be noted that, in addition to the afifirmative 
testimony quoted above tending to show that intégration along manU' 
facturing lines and development of f oreign trade were among the avow- 
ed purposes of those who f ormed the Steel Corporation, there is a néga- 
tive testimony of those who took part in forming the Steel Corpora- 
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tion, and quoted below, that monopoly of the steel and iron business 
was not the purpose for which that corporation was forfned. 

First. That with the compétition left outside of the Steel Company, 
the extent of which has already been shown, a monopoly of the steel 
and iron business of the United States was simply impossible, and that 
no effort was made to secure thèse companies (volume 12, pp. 4756, 
4757). 

Second. That in view of the fact that the proportionate volume of 
compétitive business has increased since the Steel Company was form- 
ed and that the proofs show no attempt by it to monopolize it to the 
exclusion of its competitors, to now attribute to those who formed the 
corporation an intended monopolization would be to say that, having 
formed the corporation for the purpose of monopoly, they immediately 
abandoned such purpose and made no effort to accomplish it. 

Third. That the publicity, which the proofs (volume 14, pp. 5669, 
5585) show the Steel Company has from time to time made of its prié- 
es, its accounts, and its policies, would seem a practice in line with le- 
gitimate business, rather than with illégal monopolization. 

Fourth. That in carrying out the plan the advice of Abraham S. 
Hewitt was (volume 14, p. 5484) taken by Mr. Morgan, and at the lat- 
ter's request Mr. Hewitt went on the board and served until his death, 
is a fact which, in view of the high character of Abraham S. Hewitt, 
tends to négative the contention that the purpose in view was to violate 
the law. 

And lastly, as stated above, there is affirmative testimony that no 
such object was in vievi'. In that regard the testimony of Robert Bacon 
(volume 14, pp. 5485-5487) is not to be overlooked. His service as Sec- 
retary of State under one administration, as Minister to France under 
another, coupled with his sélection on his retirement from business to 
positions of educational character, warrant this court in attributing 
weight to his testimony. The testimony of Judge James H. Reed (vol- 
ume 14, p. 5663), of Judge Gary (volume 12, pp. 4753-4755), and of 
Charles M. Schwab is to the same effect. The latter (volume 11, p. 
4175) says : 

"From the moment when I first started with Mr. Morgan, the question of 
our gaining a monopoly or in any way controlling the steel industry was never 
mentioned. My whole argument with him, as advocating this company, was 
the économie development of the same, and the matter, to the best of my 
knowledge, never came up thereafter." 

And in this connection it is to be noted that the poofs show that the 
Carnegie Company and the finishing companies which the Steel Com- 
pany acquired in 1901 were formed at varions times from 1898 to 1900, 
that (volume 12, p. 5754) thèse particular companies (volume 28, p. 
11759) were made the subject of congressional investigation, that no 
steps were taken by the government to dissolve such companies for the 
13 years foUowing the formation of the earliest of thèse companies, 
and 11 years from the latest, until 1911, that the Steel Company was 
also in 1905 made the subject of further congressional investigation, 
and that no steps were taken to dissolve it until this bill was filed. 

Recurring, theref ore, to the particular question with which this partic- 
ular part of his opinion deals, namely, whether we should now enter 
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a decree dissolving the Steel Corporation on the ground of its inhérent 
illégal character in 1901, and whether we should also dissolve the sev- 
eral constituent companies which it acquired on the like ground of their 
original inhérent illégal character when they were formed, we think 
there is ground for our holding, in view of the facts, proof s, and views 
above set f orth, that we are not, as a court of equity, warranted in tak- 
ing such a drastic course as to now decree the dissolution of the Steel 
Corporation or its constituent companies. 

We are, however, pointed to the subséquent acquisition by the Steel 
Company of several properties as being attempted monopoly or restraint 
of trade, and as evidencing an original purpose to monopolize and re- 
strain. The first of such was in August, 1901, when the Steel Company 
bought the Shelby Steel Tube Company. Whatever may hâve been its 
motive at the outset, it is clear the purchase efïected neither monopoly 
nor restraint of trade, for we hâve already seen that while, even with 
the acquisition of this company, the Steel Company's output of seam- 
less tube, during the ten years of its existence, has doubled, during the 
same period its competitors' sales hâve grown sevenfold. In the light 
of such figures and facts, we are of opinion that the acquisition was 
simply in the due course of normal business, and, indeed, was but the 
virtual carrying out of intégration plans of the Carnegie Steel Com- 
pany that long antedated the formation of the Steel Company. With- 
out entering into minor détails, we may say that no proof of monopoly 
or trade restraint was shown beyond the conceded f act of purchase, and 
the fact that the new article of seamless tubing was in some uses sup- 
planting lap-weld. We bave examined, among others, the testimony 
found in Government Exhibits, volume 2, pp. 405, 411, 560, 562; Gov- 
ernment Exhibit, volume 14, pp. 2902, 2823 ; volume 11, pp. 4198, 4199; 
volume 13, pp. 5237-5260; volume 17, p. 7940; volume 13, pp. 5076- 
5089; volume 12, p. 4803 ; volume 13, p. 4986; Delaware v. Shelby, 160 
Fed. 928, 88 C. C. A. 110; Shelby v. Delaware (C. C.) 151 Fed. 64; 
Delaware v. Shelby, 212 U. S. 580, 29 Sup. Ct. 689, 53 L- Ed. 659; and 
Défendants' Exhibit No. 31, volume 1, p. 166 — and therefrom, with- 
out entering into détails we deduce thèse conclusions. The old type 
of tubing was called "lap-weld," and made by the National Tube Com- 
pany. The Shelby Company made a dififerent article, called "seamless" 
tube. While in some ways lap-weld and seamless were in compétition, 
yet their main uses (volume 13, p. 5803) were not the same. The Shel- 
by Company held a basic patent involving the piercing, at an early 
stage, of the billet from which the seamless tube was drawn. Before 
the purchase of the Carnegie Steel Company by the United States Steel 
Corporation, the former company, in pursuance of its purpose to enter 
the pipe business, was carrying on some expérimental work in seamless 
tube making at the Shelby Company's plants, and its management had 
become convinced that the Shelby method was the proper one. Mean- 
while the National Company had also determined to enter the seam- 
less tube field, and to that end had bought the Standard Company. The 
latter made seamless tube under a patent granted to two former em- 
ployés of the Shelby Company. Its business in the seamless tubes was 
(volume 13, p. 5083) very small, and it had (volume 19, p. 7940) previ- 
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ously tried to consolidate with the Shelby Company. Much patent lîtî- 
gation had resulted; the National Company carrying on the contest 
for the Standard Company. 

When the Steel Company was formed, two divergent views were 
thus presented by the managements of two of its units. The National 
Tube, represented by Mr. Converse (volume 13, pp. 5243, 5244), con- 
tended the Standard's process and machinery was the proper mode of 
seamless tube making. The Carnegie Company, represented by its pré- 
sident, contended the Shelby method was the proper one. The déter- 
mination of the matter seems to hâve been made by two directors of 
the Steel Company who had taken no part in the contest between the 
National Tube Company and the Carnegie Steel Company. Their tes- 
timony (volume 13, p. 4936, and volume 12, p. 4803) is that they be- 
came convinced that the patent of the Shelby Company controlled the 
situation. That company would only sell its patent, however (volume 
12, p. 4805), if the Steel Company also bought its plant. Such purchase 
the Steel Company made in order to get the patent. In view of the 
fact that the Shelby patent bas been sustained by the courts, that the 
Steel Company on its purchase abandoned the machinery used by the 
Standard Company, and bas since manufactured under the Shelby pro- 
cess, we are satisfied that the acquisition of that company was an or- 
dinary purchase, and had no other purpose than to acquire and use the 
légal monopoly which the Shelby Company had obtained from the 
government by its patent. And a purpose to restrain and monopolize 
the pipe business is negatived by the fact that no monopoly bas resulted 
and that pipe (volume 11, p. 4481) sells for $20 a ton less than when the 
Steel Company was formed. 

The next matter in the line of alleged monopoly and trade restraint 
was the purchase by the Steel Corporation of the Union Steel Com- 
pany in December, 1902. The testimony bearing on that question on 
the part of the government will be found at volume 3, pp. 1086 to 1137; 
volume 5, pp. 1997 to 2009; volume 6, pp. 2141 to 2218; Government 
Exhibit, volume 4, pp. 1574, 1583; volume 5, p. 1883; and on the part 
of the Steel Company in volume 14, p. 5666; volume 12, pp. 4S06 to 
4810; volume 10, pp. 4037 and 4038. Without hère discussing the 
testimony on the part of the Steel Company, we miay say that the proof 
on the part of the government in itself shows that this sale was not 
made with any purpose of monopoly or trade restraint. The Union 
Steel Company had merged with the Sharon Steel Company. John 
S'tevenson, Jr., who was the practical man in the Sharon Company, tes- 
tifîed that such compétition as there was between those companies and 
the défendant Steel Company was fair : 

"I liked the compétition. If you are bound to hâve compétition, theirs was 
good compétition." 

He said he sold out his interest in the Union Company because he 
needed the money; that he had put more money into the enterprise 
than he owned and was hard up ; that the effort to sell came from his 
company ; that the sale was made on fair terms, cost and accrued profit. 
Their ore holdings were very valuable, had been definitely ascertained 
by spot borings, were owned in fee, and were sold in place at a priée 
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based on the common ore royalty. He says that at the time of the sale 
the Union was only one of a number of competitors, ail of whom were 
fîourishing and doing an increased business, such as the Pennsylvania, 
Cambria, Bethlehem, Lackawanna, the Republic, and Jones & Laugh- 
lin. That his company's business with relation to the country's total 
production was less than 2 per cent., and that the Steel Company's 
percentage has decreased, and its competitors' percentage had increas- 
ed, during that time. The testimony of Mr. Whitla, one of Stevenson's 
associâtes, is to the same eiïect, naraely, that the compétition of the 
Steel Company was fair, and that the business of the Union Company 
had grown to such an extent as to interfère with his own and some of 
his associâtes; that the sale was made at a fair price when the op- 
portunity came to withdraw. To the same eiïect is the testimony of 
W. H. Donner. He started the Union Steel Company, was its practical 
man, and after the sale re-entered the steel business as président of the 
Cambria Steel Company, one of the principal competitors of the Steel 
Company. He says the Union Company, after its merger with the 
Sharon, had large ore reserves of very désirable quaHty ; that they had 
valuable lake f routage harbor lands, and fine coking coal reserves ; that 
they had large open hearth facilities (volume 12, p. 4806) in which the 
Carnegie Company was short; that they also had finishing mills in 
which the American Steel & Wire Company were short and which it 
needed (volume 12, p. 4807; volume 10, p. 4037), in foreign trade; 
that thèse finishing mills were adapted to using Bessemer steel with 
which the Carnegie Company was oversupplied ; that the Carnegie 
Company (the Steel Company's subsidiary) had an overcapacity of 
Bessemer and an undercapacity of open hearth is conclusively shown 
by the subséquent intégration of the Steel Corporation at Braddock (in 
the same district as the Union), where $11,000,000 was required in open 
hearth extensions. In that regard the proof (Farrell, volume 10, p. 
4077) is : 

"We are building at Pittsburgli a new steel works, a rail mill at Braddock, 
Pa., with a eapacity of 750,000 tons a year of open-hearth steel ; that is, to 
take up the rail business. This Bessemer equipment Is obsolète; that Is, the 
equipment is just as good as new, but the demand does not exist, so conse- 
quently we cannot employ it, and it nécessitâtes producing steel that is re- 
quired by the buyers. We are spending there about $11,000,000." 

Donner says the movement to sell came from the Union Company, 
and not from the Steel Company; that he knows the Steel Corpora- 
tion people were at first opposed to buying, and only changed their 
minds when shown how the Union would supply, as above stated, the 
f eatures in which the former were short ; that, in order to induce the 
Steel Corporation to buy, the Union Company was obliged to eut down 
their ore priées $1,500,000 below what thèse properties had been val- 
ued at when his company and the Sharon merged ; that of the four 
men in the original Union Company he was in favor of selling in order 
to get out of debt, one of his associâtes was very anxious to sell, and 
in fact brought about the sale, because he was in an embarrassing posi- 
tion, because his connection with both the Union Company and the 
Steel Company prevented him from taking part in the affairs of either ; 
that his other two partners were opposed to selling, and only acceded 
223 F.— 10 



146 223 FEDERAL REPORTES 

to it on account of their personal relations to the partner who desired 
the sale. Without hère detailing the defendant's testimony at length, 
which we may say corroborâtes the foregoing, we are of opinion that 
the purchase of the Union Company was a natural and normal ac- 
quisition, incident to the growth, increase, and needs of the Steel Cor- 
poration's business, and was not donc with a view to monopolizing the 
Steel business, or to restrain trade by eliminating compétition. And 
we may say that this conclusion is in accord with the subséquent acts 
of the Steel Corporation. The proofs show (volume 10, p. 4037) that 
some $2,225,000 was spent by the Steel Company to further increase 
the Union wire plants and meet the needs of the company's foreign 
business. The whole wire capacity of the Union's wire plants (volume 
10, p. 3845) is now being operated to the capacity of 83,000 tons of 
wire for foreign trade against 8,000 tons when it was bought. In con- 
nection with the work of thèse finishing mills, about a milHon and a 
half dollars were spent in open-hearth construction by which the fin- 
ishing mills and furnaces — blast and open-hearth — were integrated into 
a continuous process. Indeed, the need of this plant to carry out the 
gênerai unification problem of the Steel Company is shown by the fact 
(Donner, volume 6, p. 2185) that subséquent to its purchase of the 
Union Steel Company the Steel Corporation spent nearly $7,000,000 
in extensions in view by the Union, and $10,000,000 in extensions plan- 
ned after the purchase. 

We next turn to the acquisition in May, 1904, of the Clairton Steel 
Company. The Crucible Steel Company was engaged in the manu- 
facture of tool and finer grades of steel (volume 13, p. 4953), which 
the Steel Corporation did not make. In the spirit of complète intégra- 
tion which swept over the steel trade, the Crucible Company, as the 
sequel clearly shows, had in 1902, mistakenly through the Clairton 
Company, whose stock it owned, gone into ore ownership, funiace, 
open-hearth, bloom, billet, and slab intégration on a scale far beyond 
its own requirements. In January, 1904, the Clairton Company had 
become insolvent and passed (volume 5, p. 2059; volume 14, p. 5669) 
into the hands of a receiver. The proofs (Government Exhibit, volume 
2, p. 599; volume 14, p. 5587; volume 12, p. 4814; volume 13, p. 5236) 
show that several efi^orts had previously been made by the Crucible Steel 
Company to sell the Clairton Company to the Steel Corporation. That 
Company declined to purchase. After the receivership, the negotiations 
were resunied with it and other iuterests (volume 5, p. 2061), and the 
property sold to the Steel Corporation with the permission (volume 5, 
p. 2061) of the court at $^l-,000,000 below cost. Clairton had a pig- 
iron capacity of some 420,000 tons. It had (volume 12, p. 4814, and 
volume 13, p. 5236) through its type of furnace construction been able 
for the first time to make pig iron from Mesaba ores without any 
mixture of old range ores. In connection with this sale, it should hère 
be stated, as a matter of which this court cannot but take judicial notice, 
that the receivership of the Clairton Company and the sale of its, prop- 
erty was under the direction of one of the judges now sitting in this 
case; that the bonds of the insolvent company were guaranteed by the 
Crucible Company; that, while the latter company was and has since 
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been prosperous, the guaranty by ît of the Clairton Company's bonds 
seriously threatened not only the stockholders of the Crucible Com- 
pany, as testified in this case (volume 14, p. 5669), but grave financial 
troubles in the community. To avoid thèse, the receivers, under the 
direction of the court, and in co-operation with the officers of the 
Crucible Company, sought to bave the Steel Company buy this plant 
and thus relieve the Crucible Company of its large and threatening 
collatéral liabihty. 

The next of thèse acquisitions by the Steel Company, which it is al- 
leged was made to monopolize or restrain trade, is knovi^n as the Great 
Northern ore lease, which was a lease on royalty of some thirty-nine 
thousand acres of L,ake Superior ore lands in August, 1907. This 
lease provided for the payment of a minimum royalty of 750,000 tons 
to be mined in 1907, 1,500,000 tons in 1908, and an increase of 750,000 
tons each year until 8,250,000 tons was reached in 1917. That yearly 
amount was then to be taken out until the lease ended in 50 years. The 
royalty was, using round figures, $1.17 per ton on 49 per cent, ore, 
$1.21 on 50 per cent., and $1.98 on 66 per cent, ore, with an increase 
of 3.4 cents per each year on ail grades. The lease provided the Steel 
Company had the option to cancel it as of January 1, 1915. During 
that time the lessee had full rights to test the premises. In pursuance 
of such right of cancellation, the Steel Corporation early in 1911, and 
prior to the filing of this pétition, gave notice of cancellation, in pursu- 
ance of which the lease was subsequently surrendered. It will thus ap- 
pear that, whatever effect the leasing and continued control of this ore 
on the fact of the monopolization of ore reserves may originally hâve 
had, the surrender of the lease lessened the ore holdings of the Com- 
pany to a point far below any possibility of monopolization. A discus- 
sion by us of the question of the possible effect of this lease as giving 
monopolistic control would be problematical, and the uncertain char- 
acter of any conclusion reached is best emphasized by the essentially 
différent status of the ore business now and when this lease was made. 
This is due to the subséquent development of other fields and to the 
fact that ores which a few years ago were looked upon as not usable 
can now be used under new methods. Moreover, the facts cited in the 
former part of this opinion, in référence to the ore supplies of the com- 
petitors of the steel corporation, show not only that several of the 
large companies had a reserve for more years than the Steel Company, 
that the seaboard companies are wholly independent of the Lake Supe- 
rior régions, and that the Steel Corporation's competitors bave from 
time to time been able to acquire ail additional ore reserves desired. 
In addition to this, we hâve the fact of large holdings by mining com- 
panies, who sell ore and who hâve been compelled (volume 16, pp. 6548 
and 6544) to integrate into blast furnaces in order to dispose of it. 
The proofs of experienced witnesses (volume 16, p. 6232 ; volume 17, 
p. 7012) are that adéquate ore reserves could be had by new companies. 
In view of thèse facts and proofs, and of the fact that the option to can- 
cel the ore lease hère in question had been exercised when the présent 
pétition was filed, it would seem that the ore reserve of the Steel Cor- 
poration held at that time gave it no monopoly in ore. Such being the 
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case, the ore lands in question having reverted to the owners, they and 
such défendants as were made parties to this cause by virtue of their 
relation to the acquisition of such ore lands appear to hâve no further 
part in this cause. So far as they are concerned, the pétition will be 
dismissed. 

We shall next consider the purchase by the Steel Company of the 
Tennessee Coal & Iron Company which was made in November, 1907. 
On the one hand, ît is alleged the Tennessee Company was a coip.peti- 
tor of great power and that its purchase was for the purpose of sup- 
pressing compétition and efïecting monopoly and restraint of trade. 
On the other hand, it is contended that the compétition of the Tennes- 
see Company was of relatively small extent, that its purchase was prac- 
tically forced upon the Steel Company as a means of averting a threat- 
ening financial crisis during the panic of 1907, and that such purchase 
neither did, nor tended to, monopolize or restrain the steel and iron in- 
dustry of the United States. Without hère entering upon a detailed 
analysis of ail the proofs, we may say that we hâve specially studied, 
in addition to other proofs, the évidence produced by the government 
and found at Buell, volume 1, pp. 15 to 34; Topping, volume 2, pp. 
643-671 and 686-718 : Perin, volume 2, pp. 792-982 ; Same volume 
3, pp. 983-99.7, also 1005-1008, also 1016-1019, also 1024, 1025 ; Gov't 
Exhibit No. 90, vol. 1, p. 242; Gov't Exhibit, vol. 2, pp. 488, 493, 510, 
544; Corey, volume 8, pp. 2973-2975; Alos, pp. 3045-3056; Gras- 
ty, volume 8, pp. 3140, 3153; Gov't Exhibit No. 341, vol. 8, p. 2132 
(in that connection see Topping, volume 2, pp. 706, 709, 712, 714, 716, 
755); also, Gov't Exhibit, vol. 2, pp. 488, 492, 510; and also the testi- 
mony produced by the Steel Company, to wit, Filbert, volume 14, pp. 
5591-5593; Farrell, volume 10, pp. 4018, 4020, 4021, 4024, 4028; 
Witherbee, volume 18, pp. 7287-7290; Bowron, volume 25, pp. 10415, 
10431, 10440, 10442; also, volume 20, p. 10408; Crawford, volume 13, 
pp. 6125-6178; Burr, volume 27, pp. 11573-11586; King, volume 25, 
pp. 10249-10260; Haas, volume 20, p. 8316; Farrell, volume 10, p. 
3881 ; Defendant's Exhibit No. 12, vol. 1, p. 138 — bearing on the ques- 
tion of monopoly and trade restraint as contended for by the govern- 
ment, and hâve arrived at the f ollowing conclusions : At the time the 
Steel Company bought the Tennessee Company, the latter's production 
of iron and steel was 1.7 per cent, of the production of the country. 
That up to that time the Tennessee Company had not been a business 
success. That it was making rails, which was its principal steel prod- 
uct, at a loss. That its ultimate success was problematic. That such 
success involved an outlay of upwards of $25,000,000 to put it on a 
dividend basis. That it had never really earned any dividends up to 
the time of its sale. That the whole testimony shows its relation as a 
successf ul, substantial competitor with the Steel Company in the volume 
of its business, the character of its product, and the breadth of its mar- 
ket, was negligible. We are warranted by this testimony, and fmd the 
fact to be, that its purchase by the Steel Company in no way tended to 
monopolize the steel and iron trade, and that it was not bought with 
the purpose or intent of monopolizing, or attempting to monopolize or 
restrain, that trade. Such négative conclusions and findings are con- 
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firmed by the affirmative proofs showing just how the purchase was 
made, namely, as a necessary part of comprehensive plans of bankers 
and business men, sanctioned by Président Roosevelt to check the panic 
of 1907, which was then at its height. Without entering into détails, 
we may say the situation was summed up in the letter of Président 
Roosevelt to Attomey General Bonaparte, found in Gov't Exhibit No. 
339, vol. 7, p. 2125, as follows : 

"November 4th, 1907. 
"My Dear Mr. Attorney General: Judge E. H. Gary and Mr. H. C. Frick 
on behalf of tbe Steel Corporation hâve just ealled upon me. They state that 
there is a certain business firm (the name of wbich î bave not been told, but 
which is of real importance in New York business clrcles) which will un- 
doubtedly fall thls week if help is not given. Among its assets are a ma- 
jority of the securities of the Tennessee Coal Company. Application bas been 
urgently made to the Steel Corporation to purchase tbis stock as the only 
means of avolding a fallure. Judge Gary and Mr. Frick Inform me that as a 
mère business transaction they do not care to purchase the stock ; that under 
ordinary clrcumstances, they would not eonslder purchaslng the stock beeause 
but llttle benefit will corne to the Steel Corporation from the purchase ; that 
they are aware that the purchase will be used as a haudle for attack upon 
them on the ground that they are strlvlng to secure a monopoly of the busi- 
ness and prevent compétition— not that thls would represent what could 
honestly be said, but what might recklessly and untnithfully be said. They 
further inform me that as a matter of fact the pollcy of the company has been 
to décline to acquire more than 60 per cent, of the steel properties and that 
this purpose has been persevered in for several years past, with the object of 
preventing thèse accusations, and as a matter of fact, their proportion of steel 
properties has slightly decreased, so that it is below thls 60 per cent, and the 
acquisition of the property in question will not raise it above 60 per cent. But 
they feel that it is immensely to their interest, as to the interest of every re- 
sponsible business man to try to prevent a panic aud gênerai ludustrial 
smash-up at this time, and that they are wilUng to go into this transaction, 
which they would not otherwise go into, beeause it seems the opinion of those 
best fitted to express judgment in New York that it will be an important factor 
in preventing a break that might be ruinons; and that this has been urged 
upon them by the combination of the most responsible bankers in New York 
who are now thus engaged in endeavoring to save the situation. But they as- 
serted they did not wish to do this, if I stated that it ought not to be done. 
I answered that while of course I could not advise them to take the action 
proposed, I felt it no public duty of mine to Interpose any objection. 

"Sincerely yours, Théodore Roosevelt" 

When ealled by the government as a witness, Président Roosevelt 
(volume 8, pp. 2903-2908) testified as to this letter as follows : 

"I was dealing with a panic, and a situation where not mère merely twenty- 
four hours, but one hour, might cause widespread disaster to the pub- 
lic. » « * 

"I ought to say that from New York I had been told by banker af ter banker 
that the Tennessee Coal & Iron Securities were valueless as securities that 
counted in that panic. * • * 

"There were two matters to which my attention was especlally directed. 
One was the condition of things in New York, the relief that the action would 
bring, not merely to New York, but throughout the entire country — just as 
much In Louisiana and Minnesota and Oalifornia as in New York. That was 
one thing. The other thing to which my attention was particularly directed 
was the percentage of holdings that the Steel Corporation had and had had and 
would hâve after the Tennessee Coal & Iron properties were acquired. * * * 

"The knowledge that I had was that the Steel Corporation had some years 
previously possessed nearly 60 per cent, of the holdings of the steel industry 
in the country ; that its percentage had shrunk steadily ; that the addition of 
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the Tennessee Coal & Iron Company, whieh was something In the nature or 
4 per cent-, somewliere between 2 and 4 per cent., I liave forgotten tbe exact 
amount, somewhere around there, did not bring up the percentage of 
holdings of the Steel Corporation to what It had been a few years previ- 
ously. • • ♦ 

"My Imowledge was simply this, that it was a matter of gênerai opinion 
ainong experts that the Tennessee Coal & Iron people had a property whlcli 
was almost worthless in their haiids, nearly worthless to them, nearly worth- 
less to the communities in which it was situated, and entirely worthless to 
any flnanclal institution that had the securities the nnuute that any panio 
came, and that the only way to glve value to it was to put it in tlie hands of 
people, whose possession of it would be a guaranty that there was value 
to it. * * » 

"I believed at the time that the facts in the case were as represented to me 
on behalf of the Steel Corporation, and my further l<nowledge bas convinced 
me that this was true. I believed at the time that the représentatives of the 
Steel Cori>oration told me the truth as to the change that would be worked in 
the percentage of the business which the proposed acquisition would give 
the Steel Corporation, and further inquiry bas eoufirmed me that they did 
so. I was not misled. The représentatives of the Steel Corporation told me 
the truth as to what the effect of the action at that time would be, and any 
statement that I was misled, or that the représentatives of the Steel Cor- 
poration did not thus tell me the truth as to the facts of the case, is itself 
not in accordance with the truth." 

An examination of the testimony, viz., letter of the Attorney Gen- 
eral of the United States of November 4th, cited by the Président, 
volume 8, p. 2907; Gary, volume 12, pp. 4834-4866; Tierney, volume 
4, pp. 1559-1587; Thorne, volume 3, p. 1276; Topping, volume 2, p. 
695 ; Corey, volume 8, pp. 3052, 3054; Gayley, volume 9, p. 3618; Led- 
yard, volume 15, pp. 6065-6114 — shows that the matter was as stated 
by the Président, and that the S'teel Corporation's chairman absolutely 
refused to purchase (volume 12, p. 4854), unless the matter was submit- 
ted to the government authorities, his testimony in that regard being : 

"Whlle the Président of the United States could not say that we might pur- 
chase this, or that we should not purchase this property, yet, I believed, inas- 
much as he had the gênerai direction of the law department of the United 
States, certainly we ougbt to know what would be tlie attitude of the admin- 
istration in case we did buy this property." 

Indeed, as to this purchase, as well as the others, which we hâve 
discussed above, sales made under différent circumstances and for 
varions reasons, we cannot but feel, in the light of the proofs, that 
they were made in fair business course, and were, to use the lan- 
guage of the Suprême Court in the Standard Oil Case, "the honest 
exertion of one's right to contract for his own benefit, unaccompani- 
ed by a wrongful motive to injure others." 

It is strongly urged that the fact that standard Bessemer steel 
rails hâve for a long séries of years, covering indeed the whole life 
of the Steel Corporation, been sold at the uniform priée of $28 per 
ton, shows some controlling influence, and, in connection with the 
proofs, évidences the existence of a combination among ail rail mills, 
including the Steel Corporation, to control the price. Generally 
speaking, railroad rails are as to their basic character either Besse- 
mer or open-hearth. Bessemer was the earlier development, and of 
this type is the standard Bessemer rail which has kept the above 
uniform price. The proofs show (volume 10, p. 4049) that about 30- 
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per cent, of the rails sold are of this kind, the consumption having 
fallen (Defendant's Exhibit, volume 3, pp. 323, 324) from 99.9 per 
cent, in 1901, to 33 per cent, in 1912. As we hâve said, the proofs 
show that thèse standard Bessemer rails hâve been almost uniform- 
ly sold at $28, though there is some proof (volume 26, p. 10942) 
that they were at times sold for less. The open-hearth rail is a later 
development; it has largely superseded the standard Bessemer, con- 
stituting (volume 10, p. 4051) 60 per cent, of the rail product. It 
ordinarily sells (volume 10, pp. 4960, 4050) at from $1.50 to $2 per 
gross ton higher than the Bessemer standard rails, and the priée of 
such open-hearth rails (volume 13, p. 4961) according to spécifica- 
tions. This is so (volume 10, p. 4050) "because many open-hearth 
rails are made to spécial analyses, the chemical composition is dif- 
férent, due to the fact that some railroads insist upon greater phy- 
sical tests than others, which, of course, while the open-hearth pro- 
cess is the basic opération, nevertheless we call them différent quali- 
ties of rails." The other 10 per cent, of rails consist of alloy or elec- 
tric rails, the cost of making which (volume 10, p. 4051) is $40 per 
ton; nickle alloy rails, which vary (volume 10, p. 4051) from' $34 
to $60 per ton ; and manganèse, which sell for from $100 to $130 
per ton, depending upon chemical analyses, they being especially 
made to serve for work on curves, under the shade of bridges, and 
other such trying places. It will thus be seen there is a wide varia- 
tion in the character and price of the great bulk, namely, of 70 per 
cent, of the country's rail product, and that the standard Bessemer 
rails which it is alleged evidenced price-control, are in fact but 30 
per cent, of the total rail consumption. The testimony (volume 13, 
p. 4959) throws some light on the uniform price of this reraaining 30 
per cent, of the standard Bessemer rails, namely, that $28 a ton is a 
foundation price from which the price of other rails, varying in spéc- 
ification and, chemical requirements, can be figured. Another 
cause of price uniformity in rails, the proof (volume 13, p. 4960) 
shows is due to the change about 1900 in référence to freights ; 
prior to 1900, there was an opportunity to bargain for transporta- 
tion which was at no definite fixed price. Since 1900, by govern- 
ment régulation, railroads can no longer trade in transportation at 
varying figures. The extent to which spécial freight rates entered 
in the sale of rails prior to 1900 is illustrated by the incidents else- 
where referred to, where the proofs (volume 10, p. 3882) show that 
a spécial freight rate of 45 cents led to sales of rails being made 
from Chicago to Japan. The proofs also show that the real poten- 
tial control over the price of rails is rather in the buyers than the 
makers of rails. Reflection will show why this is so. Freight re- 
bating being out of the question, the price of a rail becomes purely 
a manufacturing question. A railroad is not compelled to buy its 
rails at once. It can defer its purchases, and the proof is that, when 
a large railroad like the Pennsylvania (volume 13, p. 4958) or the 
New York Central (volume 12, p. 4910) gives an initial order to one 
rail Company, that sets the price of rails for other rail companics. 
-At the argument of this case, in response to inquiries by the court. 
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it was stated that the Pennsylvania Railroad was a large stockhold- 
et in the Pennsylvania Steel Company, to which company refer- 
eîjce was made in the first part of this opinion. Such being the case, 
it would seem as a business proposition that that road would be 
quite independent of any exaction in rail priées, and the fact and 
significance of this independence may be well connected with the 
proof that in the previous era of destructive rail price-cutting, there 
had been by means of such price-cutting an intcnt to drive the Penn- 
sylvania out of business, and that company had been forced into a 
receivership. But v^hatever may hâve been the rail pool practices 
prior to the formation of tlie Steel Corporation, and in the earlier 
years following its formation to restrain or obstruct the rail trade, 
the proof in this case shows that in 1900 a new method of rail buy- 
ing was begun, and was for some years prior to the filing of this bill 
prevailing between the railroads and five or six companies that 
make rails. In that regard Percival Roberts, Jr., vvho was a director 
of the Pennsylvania Railroad, testified (volume 13, p. 4957) : 

"During the presidency of Mr. Cassait of the Pennsylvania Railroad, about 
the year 1900, he inaugurated a System for the l'enusylvaiii<a Railroad of 
making hls purchases yearly at about the eud of each ealeiidar year for the 
suceeedlng one, and also proportioning his orders among the varions rail 
miUs, somewhat along the Unes of their respective freight tonnages (see 
volume 10, p. 3996), not exactly accurately in regard to the latter point, This 
was done partially from the fact that they established a System of yearly 
budgets for their ensulng year's work, and they did it for the reason that they 
desired, as far as possible, to give uniform treatment to manufacturers along 
the Unes lOf their road. Prior to that time purchases of rails v?ere made 
from time to time as requirements might warrant. Many of the other leading 
railroads of the country, upon the inauguration of this policy, pursued the 
same, so that from that period on rails hâve usually been bought within a very 
few montlis covering the en tire subséquent year. ïhis is a distinct change 
from the method of handling this business prior to 1900." 

The practical working out of this plan is shown in the proof (volume 
13, p. 4050), and discloses the fact that, while the standard Bessemer 
rail still keeps to a standard price, there is a différence in non-Besse- 
mer, which latter rails, with alloys, nickle, and manganèse rails, con- 
stitute 70 per cent, of the product. Thèse non-Bessemer, "open- 
hearth rails are made to spécial analysis, the chemical composition is 
différent, due to the fact that some railroads insist upon greater 
physical tests than others, which, of course, while the open-hearth 
process is the basic opération, nevertheless we call them différent 
qualifies of rails." In describing the method of arriving at the rail 
price of the four différent years of 1910, 1911, 1912, and 1913, Mr. 
Farrell, président of the Steel Company, and Mr. McCrea, président 
of the Pennsylvania Railroad, themselves fixed the price for the spé- 
cial rails sold to that company. The former (volume 10, p. 4052) 
says; 

"Most of the large trunk Unes hâve their own spécifications. The Pennsyl- 
vania Railroad Company, for example, buys about 250,000 to 300,000 a year. 
They hâve their own rail spécifications prepared by their engineer. We charge 
them for their rails $30.55 a ton, which we consider a fair price for rails of 
that spécification. » » * We tried to get a Uttle more. In this instance 
we figured those rails ©ught tô net us $30.85 a ton, but Mr. McOrea talked 
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to me a bout the thing, and said, 'Now, I think that we might shade this a littlo 
bit,' so that flnally, it was just a question of merchandising, two people sit- 
ting down and trading aeross the table, the seller getting the best priée he 
could, and the buyer getting the best priée he could, and we received $30.55. 
We make thèse spécial qualities of rails for a great many people." 

It will also be seen from other proof (volume 11, p. 4145; volume 
26, p. 10834) that the fact of a rail mill being situate on the line of 
a railroad is naturally a large élément in securing it as a rail buyer. 
Indeed, a study of the testimony — from which we refer to Shook, vol- 
ume 25, p. 10491; Welborn, volume 26, p. 10937; Schwab, volume 
11, pp. 4162, 4327, 4387; Smith, volume 19, p. 7940— satisfies us that, 
whatever may hâve been the practices of rail pools, combinations, etc., 
prier to 1900, and during possibly some of the earlier years of the 
Steel Corporation, the dealings between the railroads and the rail- 
making companies hâve been of later years on a compétitive basis, 
individual railroads dealing with individual companies. The policy 
of the Pennsylvania Railroad Company of distributing the railroad's 
annual requirements on the basis of the freight furnished by each mill 
would seem to hâve put an end to the trade wars between rail mills 
when rails were sold below cost (Roberts, volume 13, p. 5015; Scran- 
ton, volume 8, p. 3200) and companies were driven into and threatened 
with bankruptcy. The proof is explicit (volume 11, p. 4162) that 
$28 has for years been accepted by the railroads as a fair base price 
for rails, and that they hâve asked no réduction. There is no proof 
that such price is unfair, and the proof (volume 11, p. 4165) is that 
the mill cost of rails is from $22 to $23 per ton. The testimony of 
one large railmaker (volume 11, p. 4162) that, in his judgment, rails 
are too low, has support from the fact testified to by the président 
of the Republic Iron & Steel Company, who says (volume 28, p. 
12002) : 

"We quit manufacturing rails because there is no money in them. ♦ * • 
(Volume 28, p. 12018.) I came into the Republlc Company in 1906, and we 
had, according to my recollection, 50,000 to 60,900 tons of rails on our books 
which I did not care to produce. I saw possibilities of making money on 
something else, so I replaced those contracts ; in other words, I bought the 
rails from other producers and satisfied my contracts, and changed the rail 
mill into a sheet and tin bar mill. That was in the early part of 1907, ac- 
cording to my recollection, or the latter part of 1906." 

To the above manufacturing cost must be added overhead, interest 
and dépréciation. The gênerai nature of the last item, particularly in 
the change from Bessemer (volume 10, p. 3857) to open-hearth, we 
hâve already seen. The proofs (volume 8, p. 3034) show that for 
several years the price of rails, $28, has been lower in this country 
than in France, Germany, Austria, Italy, and Russia. It will also be 
noted that the practice of rerolling rails, an industry that has lately 
sprung into existence (volume 10, p. 4028) and grown to large pro- 
portions, enables railroads to hâve their old rails rerolled into lighter 
sections, has, in its simple mills, created another factor by which the 
railroads can protect themselves. It would seem, therefore, that on the 
whole, the weight of thèse proofs would tend to show that at the date 
of the filing of this pétition the price of $28, at which the standard 
Bessemer rail was selling, was not chargeable to the Steel Company 
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as a violation by ît of the statute hère involved. Indeed, in connection 
with the continuance of this uniform price of $28 for standard Besse- 
mer rails, which, as quoted elsewhere in this opinion, was testified 
(volume 17, p. 7909) as being tacitly accepted and continued by the 
sales managers of différent rail companies, we can readily see how rail 
manufacturers simply followed that basic price to prevent the ruinons 
rail wars of the past. In that regard one of them (volume 11, p. 4387) 
testified : 

"There Is not a manufacturer of rails in the United States to-day — I, for 
example, as a rail manufacturer, feel that if I were to vary that price of 
$28 for rails, which seems to hâve been recognized by ail rail manufacturers 
as a falr price and giving a fair profit, if I were to vary that 10 cents a ton, 
I would precipitate a steel war, to use sueh a word or expression, that would 
resuit in ruining my works without any profit. Eyerybody by taeit and 
mutual understanding felt the same about that. * * * i would not vary 
the price of my rails under any clrcumstances, not if I knew it was to get 
100,000 tons in order, for the reason that my competitor next door would put 
the price down $1 a ton, or $.50 a ton even, and we would be in a position 
where we would be rumiing without any profit at ail." 

Under ail the évidence bearing on this subject, we cannot regard the 
uniform price of $28 as the generally accepted price of a standard 
Bessemer rail évidences an unlawful restraint or control of price by 
the railmakers of the United States. 

[5] We take up next the subject of the "Gary Dinners," which (as 
already stated) we hâve reserved for separate treatnient. We use the 
term to cover a comparatively short period, begirming at an exceptional 
business situation, and continuing until normal conditions were re- 
established. Thèse dinners — which were business meetings with a 
social aspect — began in November, 1907, and were held at irregular in- 
tervais during the next 15 months, and perhaps a Ip^ter date. We speak 
of a later date, because the government understands the term to cover 
committee meetings, also with some other gatherings, which were held 
infrequently until early in 1911. Probably it will be sufficient to say 
that, whether the period was longer or shorter, the élément that marks 
it and calls for considération now is what may be called the "co-oper- 
ation" of the Steel Corporation with a large number of independent 
competitors, who, it will be noted are not made parties to this bill, and 
who comprise some 45 per cent, of the steel and iron industry of the 
United States. This is the only instance of such co-operation, and the 
whole movement was exceptional. There is some dispute in the brief s 
concerning the essential characteristics of thèse meetings, but, in our 
opinion, the real facts appear with sufficient clearness. 

We may begin the discussion by quoting the government's conces- 
sion in the original pétition: 

"It is not hère alleged that merely assembllng and mntually exchanging 
information and déclaration of purpose amount to an agrecment or a com- 
blnation in restraint of trade." 

With this concession we are in full accord. In thèse days every 
large business has its societies and associations, and thèse meet pe- 
riodically to exchange information of ail kinds, to compare expériences, 
to take note of improvements in machinery or process, to discuss 
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problems, and generally to profit by the interchange of ideas and the 
study of observed facts. When the business is manufacturing, of 
course, ail this has a direct bearing on the subject of priées, and thèse 
conférences may therefore consider that subject specifically. It is 
probably unusual, however, to find such a meeting making a déclaration 
of intention to charge such and such priées, although a mère déclara- 
tion to that effect could hardly be regarded as unlawful. Freedom of 
speech and freedom of individual action are justly prized in American 
society, and no législation forbids men to corne together and speak 
freely to each other about every détail of their common business. 
And if each individual should choose to announce at such a meeting 
the spécifie priée he intends to charge for bis wares, we are aware of 
no law that forbids him so to do. But at this point we approach de- 
batable ground, for an individual is permitted to do some things that 
are denied to an association of individuals; and where at a meeting 
of many persons such action is taken whose legality is afterwards 
called in question, the décision may be vitally afïected by ascertaining 
the fact whether the action was really taken by each individual acting 
for himself, or whether those présent were, in fact, pursuing a com- 
mon object. 

This country has always been committed to the principle of fair 
and real compétition in business — the struggle between individuals to 
sell goods in a market free from artificial control or influence — and 
the Sherman Act merely repeats this principle when it condemns, in 
the first section, "every contract or combination in restraint of trade." 
When, therefore, individuals or corporations make distinct contracts 
with each other, either in the form of pools or other agreements, di- 
viding territory, limiting output, or fîxing priées, there can be no ques- 
tion about the illegality of such contracts. And it makes no différ- 
ence whether or not the agreement attempts to fix a penalty for its 
breach. The essence of the offense is that agreement ; the penalty 
is merely an incident ; so that a so-called "gentlemen's agreement" to 
divide territory, etc., is quite as illégal as a formai pool with a formai 
penalty. In a gentlemen's agreement the sanction is the sensé of 
honor, the moral obligation, the indefinite, but real, force that in some 
instances compel persons to keep their promises simply because they 
bave promised. 

But suppose what happens is this: A number of persons take no 
action about territory or output, their discussions being mainly con- 
cerned with the subject of priée, and suppose, further, that they re- 
frain from making a definite formai agreement, and limit themselves 
to an understanding, a déclaration of purpose — an announcement of 
intention — what, then, is to be said? Hâve they offended against the 
law? This question cannot be answered until we know what the 
participants were really doing. It is not enough to rest upon the 
varying names that may be given to the transaction. It is of the 
utmost importance to know how thèse names are to be interpreted, and 
this is the crucial matter to be looked for in the présent record. For- 
tunately we find no material dispute on this point after we get below 
the mère surface of much that has been said by the witnesses. 
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The first Gary Dinner was held in November, 1907, at a tîme of 
unusual financial danger, when the threat of a serious panic was still 
in the air, and when ruin to many important interests was by no means 
improbable. The meeting was attended by représentatives of from 
90 to 95 per cent, of the iron and steel trade, including the corporation 
and a large majority of its competitors, and the course of the meet- 
ing has been described by several of those in attendance. Charles iVI. 
Schwab, now président of the Bethlehem Steel Company (volume 11, 
p. 4194), testified : 

"The steel trade promlsed to become in a very demoralized condition. 
* * * Priées liad gone very low. There was a very sciuit demand for 
steel. As I stated before, many people had their warehonses full of steel. 
When I say tliere was a demoralized condition, I mean people felt that the 
market was going to go very low, and they were loaded witli stocks. In 
gênerai, there was a very uneasy feeling throughout the whole situation. 

"Q. To what class was this situation — to what class, I mean, of persons 
interested in the steel industry, was this situation — particularly threatful? 

"A. To the people who had stocks ; the morchants of steel, the sellers of 
steel, the retallers. 

"Q. The middlemen or merchants ; the retailersî 

"A. Exactly ; the vearehousemen. 

"Q. Were they especially loaded up at that tlme? 

"A. They were. * * * (Volume 11, p. 4105.) A. The keynote of the 
whole dinner was an address by .ludge Gary, or rather a talk to ail the mem- 
bers there, with a view of their not becomiug panic-stricken; with a view 
of their not sacrificing the situation by too great a eut in priées, and a 
précipitation of bad business methods ; that we ought to retain our heads 
and not become excited over a situation of that sort, and tliat wo should 
calnily avvait the return of prosperity ; that our usual pro rata of business 
would probably corne to each one regardless of the priées at which it was 
done; and that it was unwise business policy and bad for the industry, and 
especially bad for the people who carried stocks to precipitate and make 
worse such a demoralized condition. That was the keynote of everything 
that was said at that dinner. 

"Q. Was anything said about entering into an agreement fixing priées or 
output ? 

"A. Nothing whatever. 

"Q. Were priées meutioned? 

"A. Not at ail. 

"Q. Was any priée of any product mentIon(5d? 

"A. No; not at ail. 

"Q. I mean a definite priée for a definite product. 

"A. It was not discussed at ail. 

"Q. Only a gênerai talk along the liue mentioned? 

"A. Just a gênerai talk along the Unes indicated. 

"Q. Was it voted to appoint a gênerai committee or subcommittees at that 
meeting to study and take care of the situation? 

"A. I do not know whether those committees were appointed at the first 
meeting or not, but they were ultimately, I know. Committees were formed 
of people in tJie varions Unes of industry, people familiar with that partic- 
•ular Une of industry, to take up in détail the keynote expressed at the first 
dinner." 

James Campbell, président o£ the Youngstown Sheet & Tube Com- 
pany (volume 5, p. 1853) says : 

"Q. Now, Mr. CampbeU, will you describe the conditions which existed 
when thèse meetings about which you hâve been questioned were begun? 
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"A. Prlor to the first Gary Dinner, in the fall of 1907, there was a money 
panic in New York, as they called it. Money was very tight, and you could 
not get currency, and you could not get crédit, and the conditions to the busi- 
ness man and to the banker were very grave at that time. Judge Gary called 
the leading manufacturera in the steel business together at a dinner, and 
afterwards that was named the Gary Dinner. 

"Q. Dld the alarm as to thèse conditions exist among others than the man- 
ufacturers of steel and ironî 

"A. Among everybody. 

"Q. Was it felt by the banking interests throughout the country, by the 
small country banks, as well as the big banks in New York City? 

"A. Yes ; we had $1,750,000 on deposit with our bankers In New York and 
Cleveland and Youngstown at the time, and we were obliged to pay our men 
in clearing house certificates, rather than to try and draw that money out 
of the bank to pay them in currency. We felt that we ought to assist the 
banks to that extent in securing the currency, as it was almost impossible 
at that time to make up pay rolls and pay in currency. 

"Q. Then the condition of affairs which existed at that time was a menace 
not merely to the manufacturers and the banks, but to the laboring man as 
well? 

"A. To everybody — the laboring men and men in every class of business. 

"Q. What were the conditions with respect to the jobbers especially with 
respect to stocks on hand; were they in danger? 

"A. The jobbers had quite large stocks. It had been a very prospérons 
year, the largest year up to that time that we had known, and ail jobbers 
and ail consumers, as far as we could learn, had very large stocks of material 
on hand. 

"Q. And a sudden and gi'eat fall in the value of those stocks would hâve 
been a great financial harm to those jobbers and consumers? 

"A. Put about one-half of them, I think, in the hands of receivers, and 
would hâve earried down banks and business houses generally, besides bank- 
rupting most of the small manufacturers, if they had sufCered similar dépré- 
ciations with référence to their material. 

"Q. Were thèse conditions strong in the minds of you gentlemen when 
you commenced to meet, as you hâve describedî 

"A. They were. Those were the days when we were lying awake nights. 
I think everybody was alive to the situation, and everybody was alarmed. 

"Q. Was there a désire on the part of you gentlemen meeting there to slnk 
eelfish Interests for the gênerai advantage in the situation? 

"A. There was ; yes ; but it was a seliish interest af ter ail. If we put our 
jobbers and consumers out of business, they would not be able to pay us for 
the material they already had bought from us. We ail had large sums of 
money on our books, and nobody was in a position to pay anything at that 
time, and we were anxious to protect them in order to protect ourselves. It 
was not unselflsh entirely, but, of course, I thinli we were ail broad euough 
to feel that we wanted to protect the gênerai country for the gênerai good, 
because it would hâve been a bad thing for us, as well as anybody else, if 
we had had a panic that would hâve earried with it wreck and ruin aU along 
Its path. 

"Q. Was the advantage hoped to be gained, if any was gained, that which 
followed from thèse meetings as great or greater to the independents as it 
was to the subsidiary companles of the United States Steel Corporation? 

"A. I think it was greater to the Independents, because I think it kept a 
number of them from going into the hands of receivers, and the corporation 
probably would not hâve failed even though they had had seriou» losses. 

"Q. Was not the purpose of those meetings to enable every one présent to 
form his opinion as to what was the best course to follow individually under 
the conditions which were bound to exist, with a fuU knowledge of those con- 
ditions as given by ail the other members présent? 

"A- It was." 
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Judge Gary, chairman of the Steel Corporation (volume 12, pp. 4775, 
4887) testified : 

"The trouble ordinarily with a purchaser of our commodities Is tliat he is 
obliged to stock up, so to speak; he has on hand large stocks of goods which 
he has purchased at a certain priée, and many times he has purchased those 
goods by borrowing money at the baiiks. Now, if a wide and suddon fluctua- 
tion cornes, the inventory value of his istock on hand is immediately decreased 
accordingly, and he has a very severe loss, and his bank calls upon him for 
the payment of his loan, and he is unable to do it beeause he cannot dispose 
of that stock at a reasonable price, or at a priée wliich will return him the 
money he had invested. * * * Just to refer to the panic of 1907, we had 
repeated letters and repeated calls froni people we wcre selling goods to, who 
had stocks on hand, and who were not in a financial condition to survive, if 
the demoralization which was tbreatened should beconie actual, asking us, 
so far as we could, to try and steady the uiarket in order to preveut dé- 
moralisation, which would bring great loss upon them, and in many cases 
absolute ruin. * * * The meeting was held shortly after the begiiming 
of the panic of 190T, after the worst had passed, but while the elïect re- 
mained to a less estent. We were importûned, or, I wiU say, we were re- 
quested, in varions ways, by varlous consumers, to do ail we could to prevent 
demoralization in business. Many of our custorners reported to us they had 
large stocks of goods on hand, and, if the priées became demoralized, as they 
had In previous years, there was great danger of loss to then.!, and perhaps 
failure. In those days particularly iron and steel were considercd the ba- 
rometers of trade, so to speak, that is, the marl;et for steel largely affected 
ail other business conditions. In conversation at différent times with bank- 
ers and others I knew the question was asked whether or not the steel busi- 
ness was going to pièces; whether we were liable to get Into the condition 
that had obtained prevlously. We were ail in very great danger of demorali- 
zation. I believed, if the iron and steel trade got into that condition, the 
panic would be long continued, and a great loss and injury would resuif, not 
only to the manufacturers of steel, but to every one else wbo was iuterested 
in the manufacture of steel or dépendent upon the manufacturers. 

"I might add to that we had on our books accouuts reeeivable aggrogating 
hundreds of millions of dollars, and of course an ordinary old-1'ashloned 
steel war meant destructive compétition, the survival of the flttest and ruin, 
or at least the temporary suspension of a great many people, and would re- 
suit in great loss to us and loss to ail other manufacturers, great hardship 
to our employés, and very serions injury to the business world in gên- 
erai. * * * 

"I stated the purpose and objoct of the meeting were if possible to prevent 
the demoralization of business. I stated that the first object of the meeting 
was to secure a better aequaintance with each other and corne into^ close con- 
tact in order to kuow one another, hoping that we might deal with and 
towards one another as gentlemen and not as euemies. That the purpose 
was, if possible, to prevent demoralization of business, to secure as far as 
practicable stability of business conditions, as opposed to wide and sudden 
fluctuations, to prevent, if possible, failures on the part of our custorners, 
and to comply with their wishes in every respect, to prevent, if we could, a 
long continuance of the panic, which meant failures to a great many people 
and manufacturers themselves, beeause of their debts at the banks or be- 
eause of their commitments for extensions and to custorners beeause of the 
large stocks they had on hand, the sudden change in the priées of which 
might be very damaging, and, sa far as we properly could, to maintain or to 
assist in maintaining business conditions generally, the opposite of which 
should be deplored. I am giving you the substance of It. (Page 4894.) 

"I stated distlnctly * * • at that time that, as they ail understood, 
we could not make any agreement, express or implied, dlrectly or indirectly, 
which bound us to maintain priées or restrict torritory or output; it must 
leave us free to do as we pleased, and must rely upon a disposition of ail 
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others to do what they considered fair and right and for the best Interests, 
not only of themselves, but ail others who bad any interest in that or any 
other work. I made tbat perfectly plain." (Page 4895.) 

We think it likely that, if this first meeting had not been followed 
by others and by the appointment of committees to continue the 
association (loose as it was) that resulted from that meeting, no com- 
plaint would be heard from the government. But we think the évi- 
dence makes it plain that a period of co-operation, or action with 
a common object, did begin in November, 1907, between the Steel 
Corporation and the great majority of its independent competitors, 
and that this period was chiefîy marked by an understanding con- 
cerning the maintenance of price. Other matters were discussed 
at various meetings, but the principal concern was the subject of 
priées, and other subjects were subordinate. Without quoting too 
freely from the testimony, we think the following extracts are typical : 
A représentative of the Carnegie Company testified : 

"Q. Tou were asked about whether you had any agreement, and you said, 
'No.' What did you mean by agreement, in the sensé that you answered that 
question? 

"A. I meant a formai undertaking, elther written or expressed by word. 

"Q. What do you mean by a formai undertaking? 

"A. I mean by a formai undertaking, an expression In a formai way. 

"Q. In what way? I would like you to explain that. 

"A. Either in writing, or by word of mouth. 

"Q. What kind of an expression in a formai wayî Do you mean something 
of the nature of a contract? 

"A. I présume you mean by passing a promise? 

"Q. No, I am not saying what I mean, but I am trying to get at what you 
mean. 

"A. What I mean is this: That there was no absolute promise made by any- 
body. 

"Q. That is what you meant when you said that there was no agreement? 

"A. Yes. 

"Q. I will ask you whether or not you left with the gênerai understanding, 
each relying upon the other, that the priées announced would be maintained? 

"A. Yes, sir. Yes, sir. 

"Q. And what would interrupt the maintenance of that price according to 
that understanding that you left with ? 

"A. Usually one competitor would take some business away from another 
competitor. 

"Q. As I understand you, that would be the occasion of another meeting? 

"A. Yes, sir. 

"By Mr. Lindabury: 

"Q. I will read from the bill in this case: 'It is not hère alleged that merely 
assembling and mutually exchanging information and déclaration of purpose 
amounts to an agreement or combination in restraint of trade.' I will mark 
that so you can read it and hand it to you (handlng witness the paper referred 
to). My question — and you may pause to consider it if you choose — ^is whether 
or not, at any of thèse meetings you attended, beginning in the autumn of 1907, 
anything more was done than is there stated. 

"A. No, sir. 

"By Mr. Dlcbinson: 

"Q. You said that you assembledî 

"A. Yes, sir. 

"Q. You exchanged information? 

"A. Yes, sir. 

"Q. And you declared purposes as to priées? 
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"A. Tes, slr. 

"Q. I understood you to say, also, that you left, each relying upon the other 
that that priée would be observed by them, and tliat the announcement of 
that price was made to the trade? 

"A. Yes, sir. (VI, 2505-2509.)" 

A représentative of the McKeesport Tin Plate Company testified : 

"Q. Was there or not what you understand as a gentlemen's agreement as to 
following the prlce that was named, until the next meeting? 

"A. Tliere would be a gênerai uiiderstanding that we would do what we 
would say we would do — quote a certain figure until, as I say, we found rea- 
son to change it; and, if we found reason to change It, we would notify our 
competitors, or talk with them about it, when another meeting would be held 
and conditions diseussed. 

"Q. Another meeting would be held? 

"A. Yes. » * * 

"Q. "Would or not a price be suggestedî 

"A. A price would always be suggested. 

"Q. State whether or not, before they left, there was any différence as to 
what each one said he was going to charge, or whether it would be the same. 

"A. It was always unanimously agreed, or the statement was unanlmous on 
the part of ail that they would quote a certain prlce. (V, 17T7). 

"Q. What would you do, if anything, in regard to the future priées? 

"A. Then we would say: 'Well, we will quote a certain price until we find 
reason to change it.' 

"Q. Then you would leave with the same understanding that each was going 
to sell at that price? 

"A. Yes, sir. 

"Q. State whether or not any one made any remark at any such meetings 
that if they eut the price it would be found ont? 

"A. I think we diseussed that among ourselves in gênerai. I might say that. 
If any one quoted a lower price to a particular custouier of mine thau we did, 
I would flnd it eut (Vol. V, 1778.) 

"Q. Was it or not a part of your understanding, after thèse priées were an- 
nouneed, that you were under a moral obligation to sell at that price until you 
did notify your competitors? 

"A. Yes, sir." (V, 1793.) 

Now to our minds the testimony taken as a whole makes the conclu- 
sion inévitable that the resuit of thèse meetings was an understanding 
about priées that was équivalent to an agreement. We hâve no doubt 
that among those présent some silently dissented and went away intend- 
ing to do what they pleased; but many, probably most, of the par- 
ticipants, understood and assented to the view that they were under 
some kind of an obligation to adhère to the priées that had been an- 
nounced or declared as the gênerai sensé of the meeting. Certainly 
there was no positive and expressed obligation; no formai words of 
contract were used ; but most of those who took part in thèse meetings 
went away knowing that priées had been named and feeling bound to 
maintain them until they saw gpod reason to do otherwise, and feeling 
bound to maintain them even then until they had signified to their as- 
sociâtes their intention to make a change. We cannot doubt that such 
an arrangement or understanding or moral obligation — whatever name 
may be the most appropriate — amounts to a combination or common 
action forbidden by law. The final test, we think, is the object and the 
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effect of the arrangement, and both the object and effect were to main- 
tain prices, at least to a considérable degree. 

We hâve said that this was the effect intended, and we believe it to 
be true, also, that in actual effect prices were more or less maintained. 
But it is quite as true that a large section of the trade paid little atten- 
tion, if any, to this effort at co-operation. We need not quote again 
from the record to establish this point, for we hâve already made suffi- 
rent extracts earlier in this opinion. The testimony quoted on pages 
84 to 88, will make it abundantly clear, we think, that, even during 
the period of co-operation, the prices announced and informally assent- 
ed to at thèse meetings were not regarded at ail by many manufactur- 
ers ; for it is plain that the consumers who testified had no difficulty in 
buying at rates sensibly below the prices thus referred to. It is only 
fair to add that in our opinion the participants in this movement did 
not intend to act illegally. No doubt they did intend to exercise their 
fuU légal rights, but, of course, such exercise could not be wrong, and 
they believed they had succeeded in keeping within the proper limits. 
For the reasons given, we think they were mistaken ; but we acquit 
them of trickiness or attempted évasion. 

But the period of co-operation had passed away before the bill was 
filed, and as far as we can see it is not likely to be repeated. We do not 
think the Gary movement would justify us in imposing so drastic a 
penalty as the dissolution of the corporation ; but we will, if the gov- 
ernment moves for such action, retain the bill for the purpose of re- 
straining any similar movement by the défendants that might be con- 
templated hereafter. We may perhaps suggest that under récent légis- 
lation Congress may hâve provided a sufficiently inclusive remedy for 
any future action that might hâve for its object the adoption or the 
maintenance of unreasonable prices. 

In brief , the conclusions of the court are thèse : As to some of the 
défendants it is apparent the bill should be dismissed. Concerning the 
principal relief sought against the corporation and its subsidiaries, we 
are of opinion that the government has not made out a case that should 
be followed by a decree of dissolution, and we are also of opinion that 
sufficient reasons bave not been afforded to justify us in now awarding 
an injunction. But, as already stated, if the government so desires, 
the court will retain jurisdiction of the cause for the purpose above 
outlined. 

In concluding this opinion, we are requested by each of the members 
of this court to express the thanks of this court to ail the counsel en- 
gaged in the cause and to record our appréciation of the labor on their 
part evidenced in their several briefs, digests, cross-references, indices, 
etc. It is but just to say that the thorough preliminary work on the 
part of counsel has greatly aided our labors and has enabled us withir 
the limits of reasonable time, and without delaying our routine work, 
to reach a reasonably prompt détermination of this cause. 

A decree may be prepared in accordance herewith. 

WOOLLEY, Circuit Judge, with whom HUNT, Circuit Judge, con- 
curs. In an endeavor to state with brevity the matters of law and 
fact which hâve directed and controlled my judgment in this case, no 
223JF.— 11 
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attempt will be made to review the great mass o£ testimony or to dis- 
cuss the law bearing upon it. 

[6] Whether the Steel Corporation is a combination in restraint of 
trade, or has monopoHzed, or has attempted to monopolize, com- 
merce among the states in violation of the Anti-Trust Law, dépends 
upon the inhérent nature or effect of the combination, the évident 
purpose of its acts, or the intent to be inferred from the extent of the 
control secured over the industry, the method by which such con- 
trol has been brought about, and the manner in which it has been 
exerted, resulting in préjudice to the public interests by unduly re- 
stricting compétition or unduly obstructing the course of trade. 
United States v. Terminal R. R. Ass'n, 224 U. S. 383, 394, 32 Suo. Ct. 
507, 56 L. Ed. 810; Nash v. United States, 229 U. S. 373, 33 Sup. Ct. 
780, 57 L. Ed. 1232; Standard Oil Co. v. United States, 221 U. S. 1, 
31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 
1912D, 734; United States v. American Tobacco Co., 221 U. S. 106, 
179, 31 Sup. Ct. 632, 55 L. Ed. 663. 

There is no question that the Steel Corporation is a combina- 
tion. The question is, whether it is a "combination * * * jn re- 
straint of trade," and whether the corporation, its subsidiaries, and 
the individual défendants who actively engaged in its organization, 
monopolized, or attempted to monopolize, or combined with others 
to monopolize or restrain, trade within the meaning of the act. In- 
quiry to this end may be pursued along four lines: 

First. Was the direct and necessary effect of the organization of 
the corporation to unduly restrain trade or create a monopoly? 

The important business units which at or about the time of its 
organization comprised the United States Steel Corporation (which 
in default of a better term will be called the "constituent combina- 
tions") were the Carnegie Steel Company, Fédéral Steel Company, 
National Tube Company, American Bridge Company, National 
Steel Company, American Steel Hoop Company, American Sheet 
Steel Company, American Tin Plate Company, and American Steel 
& Wire Company. Each of thèse units was in itself a combination 
of concerns engaged in the manufacture of the same or allied prod- 
ucts. The effect of the organization of thèse combinations was to 
suppress compétition between their component parts, and the effect 
of the organization of the Steel Corporation, by embracing thèse 
combinations. was to give it a control over the industry equal in the 
aggregate at least to that which its constituent parts and their sub- 
sidiaries had tberetofore possessed. The Steel Corporation there- 
fore is a combination of combinations, by which, directly or indirect- 
ly, approximately 180 independent concerns were brought under 
one business control, thereby giving it not only the assets and busi- 
ness of that number of producers, but the advantage of their élimi- 
nation from the field of compétition. It is therefore pertinent to as- 
certain whether the amount of compétition suppressed by the com- 
bination of producing units was so great, the percentage of business 
acquired so large, or the résultant control over the industry so po- 
tential, as in and of itself to constitute the Steel Corporation a mo- 
nopoly, independent of any question of intent. 
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The inhérent power or the direct and necessary effect of the cor- 
poration to unduly restrain trade must be gathered from what it did 
with the power it had during the period between the date of its or- 
ganization and the date of the institution of this suit, and what it 
was unable to do with that power. 

What the corporation did constitutes conduct, a subject which 
will presently be considered, and what the corporation did not do is 
so related to conduct that the two will be considered together. 
What the corporation had the power, or did not hâve the power, to 
do, must first be determined. 

The power of the corporation may be ascertained by its position in 
the industry. Its position has doubtless been attained by a combi- 
nation of forces, which may include high efficiency of plants, excel- 
lence of organization, capacity of employés, and its measure of con- 
trol over raw materials and the production of finished products. As 
there can be no monopoly of efficiency and capacity, inquiry con- 
cerning the power of the corporation therefore leads mainly to its 
dominion over the raw materials and finished products of the indus- 
try. 

The ore reserves acquired by the corporation at and subséquent to 
its organization, the relation which such reserves bear to ore bodies 
then existing and subsequently discovered, and their bearing upon 
the question of monopoly of raw materials, are matters which hâve 
been discussed in the preceding opinion, and with the reasoning as 
well as with the conclusion that the corporation has not a monopo- 
ly of the raw materials of the steel industry, I am in entire accord. 

A more extended considération of the power of the corporation, 
derived from its ore reserves, is unnecessary, further than to dispose 
of a transaction connected with the acquisition of certain ore prop- 
erties. 

[7] Prior to the organization of the Steel Corporation, John D. 
Rockefeller became interested in a number of ore properties in the 
Mesabi Range, in Minnesota, and in properties primarily intended 
for the transportation of ores to the market. Thèse properties were 
the Lake Superior Consolidated Iron Mines, which owned a considéra- 
ble group of iron ore properties in that région; a railway company 
running from Mesabi Range to Duluth, called the Duluth, Missabe & 
Northern Railroad Company; and a steamship company, owning a 
group of steamers plying the Great Lakes, called the Bessemer Steam- 
•ship Company. The mining company owned the railway company. 
John D. Rockefeller owned ^^29 of the stock of the mining com- 
pany. He owned ail the stock of the steamship company. 

After its formation, the Steel Corporation contracted with John D. 
Rockefeller for the purchase of his interest and the interest of the 
other stockholders in the Lake Superior Consolidated Iron Mines 
and the Bessemer Steamship Company and paid for the latter $8,- 
500,000 in cash, and for the former, stock of the Steel Corporation at 
the rate of PV"" shares of the preferred and P"*/!©» shares of com- 
mon for each share of the Consolidated Iron Mines, reckoned on a 
capitalization of $48,000,000 ; the current market priée for the Steel 
shares being, respectively, 83 and 38. 
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John D. Rockefeller and his son, John D. Rockefeller, Jr., were 
made directors of the Steel Corporation. The former resigned in 
1904, and the latter in 1910. John D. Rockefeller disposed of ail of 
his stock, and John D. Rockefeller, Jr., disposed of a considérable 
portion of his stock in the Steel Corporation, acquired by the afore- 
recited transaction, prior to the fîling of the bill in this case. 

The bill charges the acquisition of the Consolidated Iron Mines and 
Bessemer Steamship Company subséquent to the organization of the 
corporation. It also charges generally that the individual défendants 
named in the bill, by the subséquent acquisition and control of proper- 
ties, entered into a combination with the corporation in restraint of 
trade ; but in this connection the défendants Rockefeller are not named. 
The sole spécifie statement of fact in the bill with respect to the défend- 
ants Rockefeller relates to the sale to the corporation of stock of the 
Consolidated Iron Mines and the Bessemer Steamship Company, and 
the sole spécifie charge is that thèse défendants were largely interested 
in those properties, and that "both of them participated in bringing 
about the combination and became members of the first board of di- 
rectors of the corporation." 

By the prayer of the bill, the properties acquired from the défend- 
ants Rockefeller are not asked to be returned to them, or that the sale 
be avoided, but that the ore properties of the corporation, which of 
course include those acquired from the défendants Rockefeller be di- 
vided among certain corporations contemplated by a decree of dis- 
solution in proportion to their capacity for the production of steel. 

There is no évidence or assertion that the purchase of the Consoli- 
dated Iron Mines and the Bessemer Steamship Company, and inci- 
dentally the Duluth, Missabe & Northern Railroad Company, was in- 
cluded in the original scheme for the organization of the Steel Cor- 
poration, nor is there évidence which shows that the défendants Rocke- 
feller took part in the promotion or organization of the corporation. By 
stipulation with the government, it is in évidence that, at the time the 
bill was filed, the défendants Rockefeller had no relation of manage- 
ment or control to the Steel Corporation, and there is nothing to show 
that they were then or are now violating or threatening to violate the 
statute. 

We find that the transaction of the sale of the Lake Superior Consol- 
idated Iron Mines and the Bessemer Steamship Company was no 
part of the original plan for the formation of the Steel Corporation; 
that the transaction was not only in f orm, but was in substance, a sale ; 
and that the single fact that the purchase price of one of the properties 
was paid with stock of the corporation does not alter the légal character 
of the transaction as a sale or prove that it was violative of the statute. 
We also find that the purchase of thèse properties from the défendants 
Rockefeller did not so increase the ore reserves and the transportation 
facilities of the corporation as to give it a monopolistic power over the 
raw materials of the industry. For the reasons given, we are unani- 
mously of opinion that the bill should be dismissed as to the défend- 
ants Rockefeller. 
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[8] Further inquiring whether the corporation inherently possesses 
monopolistic power attention is next given to its proportion of the man- 
ufacture and sale of finished iron and steel products of the industry. 
Upon this subject there is a great volume of testimony, a detailed con- 
sidération of vvhich in an opinion would be quite inexcusable. As a 
last analysis of this testimony, it is suffîcient to say it shows that, large 
as was the corporation, and substantial as was its proportion of the 
business of the industry, the corporation was not able in the first ten 
years of its history to maintain its position in the increase of trade. 
During that period, its proportion of the domestic business decreased 
from 50. 1 per cent, to 40.9 per cent, audits increase of business during 
that period was but 40.6 per cent, of its original volume. Its increase 
of business, measured by percentage, was exceeded by eight of its com- 
petitors, whose increase of business, likewise measured by percentage, 
ranged from 63 to 3779. This disparity in the increase of production 
indicates that the power of the corporation is not commensurate with 
its size, and that the size and the conséquent power of the corporation 
are not sufficient to retard prosperous growth of efficient competitors. 

From the vast amount of testimony, it is conclusively shown that the 
Steel Corporation did not attempt to exert a power, if such it pos- 
sessed, to oppress and destroy its competitors, and it is likewise dis- 
closed by the history of the industry subséquent to the organization of 
the corporation that if it had made such an attempt it would hâve fail- 
ed. It is also shown by the testimony that, acting independently and 
relying alone upon its power and wealth, great as they were, the cor- 
poration has never been able to dominate the steel industry by con- 
trolling the supply of raw materials, restraining production of finished 
products, or enhancing and maintaining the priées of either. 

If in its early history the Steel Corporation, singly and alone, endeav- 
ored to dominate the steel industry in any one or several of the custom- 
ary ways (and such is not disclosed by the testimony), it ceased early 
to rely upon its own power. In fact, its lack of power to dominate the 
industry alone is established by the methods it was forced to institute 
and pursue with respect to the important matter of the fixation of 
priées, the legality of which, in my opinion, becomes the main point of 
inquiry in the case. Instead of relying upon its own power to fix and 
maintain priées, the corporation, at its very beginning, sought and ob- 
tained the assistance of others. It combined its power with the power 
of competing corporations, and then with its competitors concerted, 
co-operated, contracted, and then by tacit understandings contributed to 
the establishment and maintenance of prices. The co-operation by the 
Steel Corporation with its competitors to fix and maintain prices nei- 
ther sprang from its inhérent nature, nor was it the direct and necessary 
efïect of its organization. It constituted conduct, and conduct of the 
same character as that pursued by the corporation's competitors partic- 
ipating therein. The testimony does not show that the corporation in 
and of itself ever possessed or exerted sufficient power when acting 
alone to control prices of the products of the industry. The testimony 
abundantly shows that the power of the corporation to control prices was 
efficient only when in co-operation with its competitors. It has never 
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raised and maintained prices by its own action. It has donc it only by 
joint action, and when joint action was either refused or withdrawn, 
the corporation's prices were controlled by compétition. To the con- 
duct of the corporation in fixing and maintaining prices by methods it 
with others employed the charge of violation of the statute is most 
pertinently addressed. 

Distinguishing the power of the corporation from its conduct sub- 
séquent to its organization, I am of opinion, for the reasons hère 
given, that in its inhérent nature the Steel Corporation is not a monop- 
oly, and that the direct and necessary effect of the organization of 
the corporation was not unduly to restrain trade. 

[9] Second. Was an intent to monopolize or to unduly restrain trade 
shown by the circumstances which led up to and surrounded the 
organization of the corporation? 

For several years preceding the organization of the corporation in 
1901, the Steel industry was undergoing a révolution in business 
methods. Combinations of manufacturers producing the same, as 
well as diversified products, were formed upon tremendous scales, 
embracing in many instances a majority, and in some instances nearly 
ail, the producers of a particular product. This industrial révolution 
and the combinations which grew out of it hâve been explained upon 
two théories. 

The first theory is based, as it is contended, upon the discovery 
made at or about that time that the économie manufacture of a finished 
Steel product required the ownership of the raw material and the man- 
ufacture of the unfinished product by the same corporation, and the 
manufacture of the unfinished product required facilities for finishing 
the same in order to secure a regular and certain output. In other 
words, a necessity for intégration developed, that is, the manufacture 
of Steel products on a large scale, beginning with the ore and conclud- 
ing with the finished product, to accomplish which aggregations of 
mills that produced différent commodities were essential. That this 
was in the minds of the steel masters of that day is without question, 
and it is now contended by the défendants that to attain this was the 
object of the formation of the Steel Corporation. 

The other theory advanced in explanation of the tremendous and 
rapid combination of steel-producing plants at that period, in which 
less regard was paid to combining plants producing diversified prod- 
ucts than to combining plants producing the same products, is that 
by such combinations, compétition in trade could be suppressed to an 
extent commensurate with the amount of trade combined, and that 
by the résultant control, prices could be raised and maintained that 
would yield great profits. 

Much testimony has been produced in this case by the opposing 
parties in support of and in opposition to thèse opposing théories, 
a review of which within the limits of an opinion is quite impossible 
to be made. Evidence of the acts and things done at the time they 
were done, the character of the combinations made, and the results 
then and subsequently attained, as disclosed by testimony which cor- 
i-esponds in point of time with the doing of the things, carry to ray 
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mind a greater probative force in determining the reasons for the 
combinations and the purpose of the organization of the Steel Corpo- 
ration than explanations thereof made at after periods. There is much 
testimony given by witnesses, looking back over the history of the 
corporation and its constituent combinations, to the efïect that the 
purpose of the organization of the constituent combinations and then 
of the larger combination, the Steel Corporation, was to assemble 
huge properties so as to procure perfect intégration. Yet the testi- 
mony which impresses me niost is that which relates to and concerns 
the things said and done preliminary to and connected with the 
organization of thèse various combinations at the time of their créa- 
tion. Thèse circumstances indicate that the various combinations 
were made upon a scale that was huge and in a manner that was 
wild. Properties were assembled and combined with less regard to 
their importance as intégral parts of an integrated whole than to the 
advantages expected from the élimination of the compétition which 
theretofore existed between them. 

Without referring to the great mass of figures which bears upon 
this aspect of the case, it is clear to me that combinations were creat- 
ed by acquiring competing producing concerns at figures not based 
upon their physical or their business values, as independent and sep- 
arate producers, but upon their values in combination ; that is, upon 
their values as manufacturing plants and business concerns with com- 
pétition eliminated. In many instances, capital stock was issued for 
amounts vastly in excess of the values of the properties purchased, 
thereby capitalizing the anticipated fruits of combination, The con- 
troL acquired over the branches of the industry to which the combina- 
tions particularly related measured by the amount of production, ex- 
tended in some instances from 80 per cent, to 95 per cent, of the en- 
tire output of the country, resulting in the immédiate increase of 
priées, in some cases double and in others treble what they were be- 
fore, yielding large dividends upon greatly inflated capital.^ 

3 The organization of the constituent combinations, their overcapitaliza- 
tion, and the iiicrease in the priées of tlieir products are matters so complex 
in their récital, and embrace sueh a considérable portion of a record altogether 
unprecedented in size, that nothing more than a single instance can be 
briefly stated in a footnote. 

ïhe National Tube Company was incorporated in February, 1899. It was 
a combination of manufacturers representing from 80 to 90 per cent, of the 
production of iron and steel wrought tubes in the United States. (V, 1891, 
1913 ; G. E., V, pt II, 1785, 1794.) An expert valuation of the properties 
acquired, exclusive of the Western Tube Company, was the sum of $22,303,500. 
(V, 1867-72.) For the properties and plants, so valued at $22,303,500, Per- 
sonal assets estimated at $10,000,000, and $2,500,000 cash furnished by the 
promoters, making a total of $34,803,500, plus the value of a part interest in 
the Western Tube Company, the National Tube Company issued to the con- 
solidation purchasers over $79,000,000 in stock. (G. B., No. 2, 381-384, 392- 
394.) Of the approximate amount of $40,000,000 of preferred and $40,000,000 
of common issued to the consolidation purchasers for the properties acquired 
by it (G. E., II, 372-394), it appears that the common stock received by the 
consolidation purchasers to the amount of about $40,000,000 was to be dis- 
tributed approximately as follows: To the vendors of the properties ac- 
quired, between $3,000,000 and $11,000,000 in excess of the cash valuations of 
their properties; to the syndlcate in excess of the amount of cash furnished 
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The immédiate, as well as the normal effect of such combinations, 
was in ail instances a complète élimination of compétition between 
the concerns absorbed, and a corresponding restraint of trade. That 
for a time during that period monopoly was created and trade unduly 
restrained in certain steel products by the combinations which almost 
exclusively produced them is seriously cliarged and not satisfac- 
torily denied. Such was the conimon knowledge of those conversant 
with the steel industry ; and, as many of the men who participated in 
the organization of such combinations participated actively in the 
organization of the Steel Corporation, it is difficult to believe that they 
did not know that to some extent, and probably to what extent, 
such combinations restricted and suppressed compétition, and that 
they did not expect, by force of the multiplied absorption of trade 
and by the power resulting from the increased élimination of compéti- 
tion, the Steel Corporation would be enabled to fix and regulate the 
production and priées of ail commodities in the industry. Such would 
seem to be a natural thing to expect of a combination of competing 
corporations which in themselves were combinations of competing 
corporations, and it is but fair to charge that those who created such 
a combination of combinations intended what in the nature of the sit- 
uation would be thought to be its natural and probable conséquence. 

It was insistently urged by the corporation, both in the briefs and 
at the arguments of this case, that in the conversations between Mr. 
Schwab and Mr. Morgan preliminary to and during the negotiations 
for the combinations which were afterwards acquired by the Steel 
Corporation, no word passed between them concerning increased 
profits hoped for or expected to be derived from the élimination of 
compétition, and that their discussions were addressed and limited 
to économies of manufacture and business. It is worthy of comment 
in this connection that, in so far as those conversations are repeated 
in the testimony, the word "intégration" vi'as not mentioned, and, 
excepting by inference, the idea of intégration was not suggested by 
the one who gave, or by the one who responded to, the inspiration to 
create such a combination as the Steel Corporation. The purpose 
of its organization, in so far as it was expressed by either of those 
gentlemen, as disclosed by the testimony, was to acquire a number 
of mills in each of which to manufacture but one thing instead of 
many things, and to procure enough mills to make and manufacture 
every product in the steel industry, with the hope of acquiring the 
foreign trade. The précise reasons for the formation of such a com- 
bination, and the particular advantages to be expected therefrom, as 

by it $5,000,000; to Morgan & Co., $3,500,000; and to the consolidation pur- 
chasers and Morgan & Co. for promotion between $20,000,000 and $28,000,000. 
Tbe net earnlugs of the National Tube Company for the first six months were 
$7,909,060, a rate of 19 per cent, per annum on the capitalization of $80,000,- 
000 ; and the net earnings for the flrst Oscal year, after deductlng expansés, 
dépréciation, and reserve, were $13,878,364.69, which is something over 17 
per cent, on its total capitalization. Before the formation of the National 
Tube Company the price of tubes was $30.00 a ton. During 1899, the year of 
its formation, the prices of tubes rose to $67 a ton, and in the early part of 
1900, reached their maximum of $89.00 a ton (XXVII, 11390, 11391, 11426, 
11427, 11433). 
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stated by Mr. Schwab to Mr. Morgan, in the conversations which 
are represented to contain the ideas which suggested and which jus- 
tified the formation of tlie Steel Corporation, are : 

"That Instead, as was tlien the practice, of havlng one mill to make 10 or 
20 or 50 products, the greatest economy wonld resuit from having one mill 
make one product and make that product continuously ; * * * that va- 
rious lines of steel should be so specialized ; * * * that great économies 
woiild resuit from locatiug mills at the point of consumption by which the 
eost of transporta tion » * * would be reduced or saved ; * * * that 
great économie résulta would follow from being able to manage thèse concerns 
in a manner that would stimulate the most effective effort in the manage- 
ment of the différent concerns ; * * * that the great export business of 
this country in iron and steel eould only be done in that way ; * * * » the 
companies to be acquired were "such as to cover ail the branches of the in- 
dustry, * * * " and that "successful maniifacture was only possible where 
every single step in the Une of manufacture was carried out by some one 
eoncern ; and that for the greatest economy, for the greatest development of 
the business, it was an absolute uecessity." 

Continuing, Mr. Schwab said : 

"I felt, furthermore, that great économies would resuit in ail thèse gênerai 
items of expense which are met in the manufacture of iron and steel on ac- 
count of selling, traveling, ofïice expenses, and ail the gênerai items of each 
individual eoncern which an Individual Une had to cover wlth a full organi- 
zation. ïhat eould be covered by one such organization, and I felt that such 
economy would resuit In that direction, and indeed the whole Une of my talk 
that evening was intended to show that the next great économie step to be 
made in tlie manufacture of steel — or indeed any business in gênerai; I did 
not confine myself entirely to the steel business, directly to the steel business — 
but In gênerai that the great économie resuit to be next obtalned in manu- 
facture was in the direction of thèse methods, and then I made that appli- 
cation generally to the steel industry." 

Mr. Schwab then pointed out to Mr. Morgan the plants, which if 
acquired, "eould be made ultimately to conform to this theory." It 
does not appear in the testimony just what plants Mr. Schwab sug- 
gested should be acquired, nor does it appear that Air. Morgan ac- 
quired, or attempted to acquire, any plants of any independent pro- 
ducers of that day. It does appear, however, that Mr. Morgan pro- 
ceeded immediately to acquire, not plants, but the huge combinations 
themselves which had but recently been formed, and which had but 
recently demonstrated their ability to suppress compétition. 

The objects of the formation of the corporation, as stated by Mr. 
Schwab, were those avowed at the time of its organization, and the 
things done to accomplish those objects must be accepted to hâve 
been done in the light of the situation as it then existed. 

The déclarations of Mr. Schwab with respect to the objects of the 
organization, and the conduct of Mr. Morgan and his associâtes in cre- 
ating the corporation by combining the most powerful combinations 
which then existed, the conspicuous features of which were overcap- 
italization, and the élimination of compétition, constitute évidence 
which must be considered in seeking the purposes for which the cor- 
poration was organized. That évidence, as against the testimony to 
the contrary, impels me to the opinion that the primary purpose of the 
organization of the Steel Corporation was not intégration. Intégra- 
tion was a resuit of the organization, and afterward became a neces- 
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sity. When intégration was undertaken it was but imperfectly ac- 
complished by employing the units acquired. It was only perfected 
by building new mills at a cost of over $400,000,000. Af ter a consid- 
ération of the character and conduct of the combinations absorbed 
by the corporation, and of the complète knowledge of the industries 
possessed by those who brought the corporation into existence, I am 
irresistibly drawn to the conclusion that the object of the formation 
of a corporation which embraced such combinations, and the intent of 
those who undertook its accomplishment, were to secure great profits 
by restraining trade in the manner and upon the scale thought pos- 
sible in the light of the history of the constituent combinations. 

The constituent combinations absorbed by the corporation were 
strongest at their birth. Their percentage of output and their corre- 
sponding control over their particular branches of the industry were 
greatest when organized, but diminished year by year in combat with 
competitors who entered the field against them, supplied with ample 
resources, equipped with modem plants, and unincumbered with obso- 
lète or dismantled properties. As an illustration, the American Tin 
Plate Company, incorporated in December, 1898, was a consolidation 
of 39 plants with 279 mills engaged in the manufacture of tin plate. It 
is charged and not denied that at the time of its formation this com- 
bination comprised 90 per cent, of the tin plate manufacturers of the 
country, which controlled 95 per cent, of the total output of tin plate 
in the United States. The resuit was an immédiate rise in the price 
of its product and a decrease in the number of its producing units. 
As a conséquence of its policy, 86 mills of 19 plants, about one-third of 
the mills acquired, were promptly dismantled. Notwithstanding this 
initial and potential control over the product and prices of the tin 
plate industry, it nevertheless happened that while in 1899 the Amer- 
ican Tin Plate Company produced 95 per cent, of ail the tin plate man- 
ufactured in the United States, its control from that year gradually 
decreased until in 1912, its proportion of the manufactured output was 
but 53.7 per cent. After it was absorbed by the corporation, it ceased 
to rely upon its own power to fix and maintain prices, complète as 
was its power at first, and, like the other subsidiaries, was forced to 
co-operate with its competitors. 

The expérience of the American Tin Plate Company is illustrative 
of the history of various combinations absorbed by the Steel Corpora- 
tion. It is likewise the explanation of the seeming anomaly that the 
corporation, at the time of its organization, in and of itself, possess- 
ed less power as a monopoly than certain of its constituent units pos- 
sessed at the dates upon which they were respectively created. The' 
absorption by the Steel Corporation of combinations which in them- 
selves possessed monopolistic powers, potential in their beginning, 
though waning as they progressed, irresistibly draws me to the con- 
clusion that those who organized the Steel Corporation expected to 
accomplish permanently what had been demonstrated could be ac- 
complished temporarily, and thereby to monopolize and unduly re- 
strain trade. But when organized, the corporation discovered that it 
was confronted by forces beyond its control, that it was afifected by 
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trade laws and conditions which in its organization were either for- 
gotten or ignored, and that therefore it was without the power alone 
to do what its organizers expected of it, and was immediately forced 
to resort to the old device of pools in order to control and maintain the 
priées of its products. I am of opinion that the circumstances which 
led up to and surrounded the organization of the Steel Corporation 
show that those who organized the Steel Corporation intended it to 
monopolize and unduly restrain trade. 

Third. Was intent to monopolize or to restrain trade shown by the 
after conduct of the corporation? 

There are a number of customary tests by which the existence of 
trade restraint may be ascertained and the extent thereof may be gaug- 
ed. In applying thèse tests to the after conduct of the corporation, 
the testimony responds, in my opinion, by disclosing but one line of 
the corporation's conduct violative of the statute. 

There is nothing in the évidence that suggests that the corporation 
used its power to gain advantage over its competitors by securing 
freight rebates. On the contrary, it appears that early in its history 
the corporation announced a policy and promulgated a rule against 
soliciting and accepting rebates. 

There is nothing to show that the corporation increased its profits by 
reducing the wages of its employés. The increased volume and reward, 
as well as the improved conditions of labor, for which the corporation, 
at considérable length, takes crédit to itself, hâve no bearing upon the 
issue of monopoly, except as they tend to prove that monopoly was 
neither attempted nor acquired at the expense of labor. 

There is nothing in the évidence that suggests the corporation increas- 
ed its profits by lowering the quality of its products. The testimony 
that the quality of the corporation's products has not deteriorated, but 
has improved, is pertinent to the inquiry whether monopoly was at- 
tempted or accomplished at the expense of the quality of its products, 
but the considérable volume of testimony as to the high quality of 
its products and the excellence of its service has no probative bearing 
upon the issue of monopoly. The question is not whether the corpora- 
tion is a serviceable monopoly. The question is whether the corpora- 
tion is a monopoly. 

There is nothing which discloses that the corporation either increased 
its power or augmented its profit by creating an artificial scarcity of its 
products. 

The testimony does not show that the corporation oppressed or coerc- 
ed its competitors. In fact, there is an abundance of testimony contrib- 
uted by the competitors of the corporation to the efïect that its compe- 
tion, though vigorous, was fair. 

The corporation did not undersell its competitors in particular locali- 
ties, by reducing priées below the priées at which it sold inother locali- 
ties, nor did it require its customers to enter into contracts either limiting 
their purchases to the corporation or restricting them in resale priées. 
While purchasing pig iron at priées higher than the market, in order 
by reflection to maintain or increase the priée of steel, purchases were 
not made by the corporation beyond its needs, nor with the intent or re- 
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suit of cornering the market. It did not obtain customers of competi- 
tors by secret rebates, or departures f rom its published priées, so long 
as the priées agreed to were adhered to by others pursuant to methods 
presently to be considered. There is no évidence that it attempted to 
crush its competitors or drive them out of the market, and in its com- 
pétition it seemed to make no distinction between large and small com- 
petitors. In fact, its conduct towards its competitors, as shown by the 
testimony, has been conspicuously free from that business brutality, 
meanness, and unfairness which characterized the conduct of certain 
large corporations found guilty of violating the Anti-Trust Law. 

The charge that the corporation ofïered lower prices in return for 
large purchases running over long periods, if true, does not constitute 
unfair trading. In those instances, the corporation endeavored and 
succeeded in obtaining contracts for large purchases of unfinished, or 
semifinished materials, so as to secure a steady trade for a long period, 
and thereby secure steady and certain employment for its mills. 

The corporation's reply to the charge of undue restraint of trade, by 
combining with others to fix and maintain prices, and the assumption 
to itself of crédit for the benefits arising from its conduct "in steadying 
the market and preventing rapid and extrême fluctuations," is some- 
what of an admission that it (with others) controlled prices by artificial 
means. I know of no law which makes the steadying of the market 
a justification for fixing and maintaining prices by the concerted action 
of otherwise competing companies, when the effect of steadying the 
market is to dominate the industry by establishing prices for its prod- 
ucts. The perfection of stabilizing prices can be reachcd only when 
monopoly is perfect, and as nothing justifies monopoly, I am of opinion 
that the stabilizing benefits claimed by the défendants in fixing and 
maintaining prices are no justification or excuse for what they did. 
Prices are perfectly stabilized by pools, when entered into and lived up 
to, yet no one would contend that a pool, however beneficent its results, 
is either justifiable or légal. If the establishment of uniform prices 
for the products of an industry should ever be found advantageous 
or necessary, such an économie policy should be inaugurated and pur- 
sued under authority of law, and not by the will of the industry itself. 

Compétition with the corporation in ail of its products has been real 
and keen from the date of its organization to the date of the filing of 
the bill in this suit. About this there is no question, with the possible 
exception of seamless tubes, which were made under important patents 
acquired or controlled by the corporation. Every commodity which it 
made was sold in substantial compétition. This is conclusively prov- 
ed. It is not proved, however, that the compétition which existed be- 
tween the corporation and its competitors extended to prices. While 
during that period compétition was real, it was pursued along levels 
and at figures agreed upon expressly or tacitly by pools, or at meet- 
ings and dinners. At différent times when priée undertakings and 
understandings between the corporation and its competitors were 
broken, notably in 1909, the feature of prices entered into the compéti- 
tion, and then compétition was complète and without restraint. Other- 
wise, and at other times, compétition was real, but it was restrained as 
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to priées. Therefore, in searching the after-conduct of the corpora- 
tion for évidence o£ an intent on its part to monopolize and restrain 
trade, the participation of the corporation in the old and the new means 
pursued and devised, by which priées were raised and maintained, de- 
mands serious considération. 

Before and at the time of the organization of the corporation, and 
for several years thereafter, a great many of the companies that be- 
came its constituents and subsidiaries were allotting trade and fixing 
priées for différent iron and steel products by pool agreements. It is 
quite unnecessary in this opinion to discuss the legahty of such agree- 
ments. It is sufhcient to state that it was known by ail that they were 
denounced by the law. With this knowledge, the corporation, through 
its président, in 1904, commanded its subsidiaries to withdraw from 
pools, yet notwithstanding the policy then announced, certain of its 
subsidiaries, notably the American Steel & Wire Company, continued 
in pools formed as late as 1908. It is defended, however, that the par- 
ticipation of the American Steel & Wire Company in the pool last men- 
tioned was without the sanction of the corporation and without the 
knowledge of its président. It is really unimportant to give considéra- 
tion to the corporation's claim of exonération upon this ground, in view 
of the fact that the corporation itself , with the concurrence of its prési- 
dent, at the very same time, at periodical meetings with its competitors, 
was fixing priées covering a wide range of commodities, not by agree- 
ments, but by understandings by which ail were morally bound, and 
from which no one deviated without notice to the others. By thèse 
methods the corporation and its subsidiary, the American Steel & Wire 
Company, were contemporaneously and quite as effectually naming 
and maintaining priées in différent products. Measured by the success- 
ful results of each, there can be little différence between the methods 
employed. 

When pools and associations were very generally abandoned in 1904, 
they were succeeded by trade meetings attended by représentatives of 
the same concerns which theretofore had been parties to the pools. 
At thèse meetings agreements respecting priées were not made, but 
understandings were reached with respect to priées which quite as ef- 
fectually resulted in their maintenance. The legality of thèse meetings 
was questioned, and about the year 1907 they were abandoned, and in 
the same year the Gary Dinners were inaugurated. 

The Gary Dinners were dinners given by E. H. Gary, the président 
of the corporation, to which were invited représentatives of steel-manu- 
facturing concerns which theretofore had participated in the trade 
meetings, associations, and pools, and which produced "90 per cent, 
or more" of the total output of the diversified products of the steel in- 
dustry of the country. 

The first Gary Dinner was given on November 20, 1907, to meet an 
unquestioned exigency arising out of the panic then existing. The 
steel industry, like many industries, was demoralized and threatened 
with disaster by the panic which began in the month preceding. The 
dinner was given in order to devise ways and means to prevent calam- 
ity to the industry. Ways and means were found which no doubt con- 
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tributed greatly în preventîng disaster, not alone to the prodticers of 
steel, but also to those intermediate consumers who were carrying large 
and costly supplies. The ways and means consisted then of nothing 
more than the urgent request of a strong man that in the stress of panic 
ail should keep their heads and avoid the conséquences of reckless cut- 
ting of priées. In this the others acquies.ced, and in the light of the 
emergency then existing, and the disaster averted, I am of opinion that 
the purpose and the conduct of those who participated in the first Gary 
Dinner were not unlawful, improper, or questionable. But after the 
exigency had passed, and the means to meet it had been exerted, Gary 
Dinners were found to be potential things, and they were afterwards 
called and employed to exert their potentiality, not in averting disaster, 
but in creating greater profits, by raising and maintaining priées in 
periods of industrial calm. 

Gary Dinners, while not regularly held, never adjourned. They were 
made continuons by the peculiar character of their organization. Be- 
ing nothing more than business meetings, they were conducted in a busi- 
ness fashion. A gênerai supervisory committee was appointed, and 
subcommittees were appointed to deal with the différent products of 
the steel industry. Thèse latter committees were known as the Steel 
Bar Committee, Ore and Pig Iron Committee, Rails and Billets Com- 
mittee, etc. The membership of each committee was composed of rep- 
résentatives of the leading concerns which manufactured the partic- 
ular product with which the committee had to do. Thèse committees 
met between dinners and were accessible, through their chairmen, at 
ail times between meetings. The only différence between the Gary 
Dinners and the meetings of the committees was that at the dinners the 
gênerai business of the industry was discussed, while at committee 
meetings the business of a particular branch of the trade was discussed. 
At neither were agreements made concerning priées at which the par- 
ticipants would sell their products. In fact, it was asserted and re- 
asserted that such agreements were impossible, because illégal ; but in 
lieu of agreements, the parties, both at the dinners and at the commit- 
tee meetings, severally made what they chose to call "déclarations of 
purpose" — that is, déclarations of the priées at which they respectively 
proposed to sell their products, to which priées it is testified ail ad- 
hered until some one chose to deviate therefrom, in which event he 
was "in decency" bound to notify his dinner associâtes or the mem- 
bers of his committee. 

Excepting the f eature of trade allotments and money penalties, Gary 
Dinners were in efifect pools, with the right reserved to each participant 
to withdraw upon notice to the others. They differed from pools only 
in the différence between the binding force of a moral understanding 
and the légal obligation of an express agreement. They were pools 
without penalties. They constituted a scheme which did not make it 
fatal for a competitor of the corporation to stay ont, but made it at- 
tractive for him to stay in, the resuit of which was that priées were 
maintained with greater uniformity and stability than when the same 
participants engaged in pool agreements, violations of which carried 
penalties. 
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This method of co-operative price régulation was pursued uninter- 
ruptedly from November, 1907, to February, 1909. Throughout this 
time priées were fixed and maintained by "understandings" enforced 
by "moral obligations." Through the period of dépression of 1908, 
business so decreased in volume that early in 1909 independent pro- 
ducers broke their "understandings" with the corporation and with one 
another, and sold at priées which each fixed for itself , in complète dis- 
regard of previous "understandings." The corporation attempted to 
maintain for its products priées at the figures understood; that is, to 
maintain high priées in a period of business dépression, and "to force 
the issue against ail économie conditions." It attempted this alone, and 
in its attempt it failed. Therefore, in that year, the corporation was 
f orced to déclare for an "open market" ; that is, it sold at priées with 
respect to whieh there were no "understandings," and permitted "nat- 
ural laws" to take their course. The immédiate results were lower 
prkes and a largely increased volume of trade. If the abandonment 
by the corporation of its co-operative policy of fixing and maintaining 
priées "brought out a large volurrie of business," it logically foUows 
that by the pursuit of that policy "a large volume of business" had 
theretofore been held back — that is, restrained — and therefore that the 
policy of co-operation as to priées, based upon mutual understandings 
and enforced by moral obligations, operated effectually and unduly to 
restrain trade. 

That the corporation did not dominate the industry by compel- 
ling the trade to sell at priées it desired is shown by the break of 
1909. When the independents broke away, the corporation had to break 
away too. When the independents lowered priées, the corporation had 
to lower priées too. When they ail broke away, two things happen- 
ed: First, compétition in priées; second, an increased volume ot 
trade, indicating theretofore a limitation of the former and the re- 
striction of the latter. This is persuasive évidence that the estab- 
lishment and maintenance of priées from 1901 to 1909 were acconi- 
plished by the corporation and its competitors, by keeping agree- 
ments made by pools and adhering to understandings reached at 
meetings and dinners. 

Coincident with the breaking of priées by the breaking of under- 
standings made or reached at Gary Dinners, Gary Dinners were 
temporarily discontinued. It bas been contended ail along that 
Gary Dinners had nothing to do with the fixation and maintenance 
of priées ; that while stabilizing priées resulted from such dinners, 
nevertheless their primary purpose was to secure the establishment 
and maintenance of good relations between competitors, and to af- 
ford opportunities for the exchange of trade information and expéri- 
ence. Is it not strange that a breach of an understanding as to the 
one matter of priées should bave caused a diseontinuance of the 
dinners, with the conséquent loss of their primary benefits? 

Gary Dinners were resumed in October, 1909, and with their re- 
sumption higher priées were resumed. 

By the proceedings at the Gary Dinners, and at the meetings of 
the dinner committees, the fixing and maintaining of priées were 
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as successfully accomplished as by meetings called for that pur- 
pose durihg the period from 1904 to 1907, and by the pools created 
for that purpose from 1901 to 1904. It therefore appears that from 
the organization of the corporation in 1901 until the Gary Dinners 
were discontinued in January, 1911, the corporation, first by one 
method, and then by a second method, and then by a third method, 
employed means to procure the establishment and maintenance of 
uniform priées for its diversified products, and by thèse means the 
Steel Corporation, with its competitors, did combine and control priées, 
and in controlling prices restrained trade. If by the three methods 
pursued, in the three periods named, prices were not artificially and 
successfully maintained, as shown by the history covering those three 
periods, I am at a loss to know by what means it would be possible 
to fix and maintain prices that would unduly restrain trade in the sensé 
of violating the Anti-Trust Law. 

The raising and maintaining of prices of steel products from 1901 
to 1911 cannot be attributed to the dominancy by the corporation 
over the industry, because of its size. It was due to co-operation 
between it and nearly ail other producers in a joint effort to raise 
and maintain prices, in whicli they persisted and succeeded. With- 
out the co-operation of independent producers, prices of steel prod- 
ucts could not hâve been raised and maintained by the corporation 
alone. The offense of the corporation, therefore, was not its domi- 
nancy over the trade, but was an offense precisely similar to that of 
which every independent and co-operating producer was guilty, and 
consisted in the act of conibining with its competitors, to produce an 
unlawful resuit. If it had not combined with its competitors, or if 
they had not combined with it, restraint of trade, due to the fixation 
of prices, would in my opinion hâve been impossible. Therefore 
those who participated in such meetings, with the intention of doing 
that which was accomplished, participated in unlawfuUy restraining 
trade. I am in no wise convinced that those competing corporations 
which associated themselves with the Steel Corporation, were fore- 
ed, either by the conduct or the power of the corporation, to co-op- 
erate with it in fixing prices. The corporation produced less than 
50 per cent, of tlie steel products of the country. Those of its com- 
petitors which participated with it in the fixation of prices produced 
more than 40 per cent. Those which comprised the 40 per cent, 
could hâve taken care of themselves, and could hâve competed with 
the corporation in prices, if they had so desired, and therefore those 
which comprised the 40 per cent, and which co-operated with the 
corporation in the methods pursued from 1901 to 1911 did so volun- 
tarily, and not because of the dominance of the Steel Corporation. 
The corporation dominated only in the sensé of contributing sub- 
stantially to what was done and making attractive what it desired 
to be done, and the others yielded cheerfiilly. Their offense was no 
différent from that of the corporation, and the offense of the cor- 
poration was distinguished from theirs only in the leadership it as- 
sumed in promulgating and perfecting the policy. 
The record does not disclose the names of ail the iron and steel 
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producing concerns which were represented at the Gary Dinners,. 
and which co-operated in the price-fixing poUcy there inaugurated 
and pursued. Those corporations which were of sufficient size and 
importance to secure représentation from time to time upon the 
principal committee and the subcommittees of the Gary Din- 
ners, including the Steel Corporation, its subsidiaries, and its com- 
petitors, appear by stipulation (Record, volume 9, pp. 3745-3750), 
which is excerpted in the margin.* 

The Anti-Trust Law was enacted "to protect trade and commerce 
against unlawful restraints and monopolies." The word "trade" means 
the buying as well as the selling of property, and the statute extends its 
protection to those who buy as well as to those who sell. A practice 
that is helpful to the seller, but is hurtful to the buyer, is as fully within 
the inhibition of the statute as a practice pursued by one seller which 
unlawfully restrains the trade of another seller. Therefore it may be 
assumed without discussion, that the statute intends to protect the pur- 
chasing public from the conséquences of combinations, which, either in 
their purpose or effect, so raise and maintain priées that trade, in the 
sensé of buying, cannot exist except upon terms fixed by combinations 
of sellers. 

When the Steel Corporation and its competitors, which together 
produce 90 per cent, of the iron and steel output of the country, com- 

«General Committee. — TJnlted States Steel Corporation. Competitors : Cam- 
bria Steel Company. Pennsylvanla Steel Company, Bethleliem Steel Company, 
Jones & Laughlin Steel Company, Central Ivon & Steel Company. 

Ore and Pig Iron Committee. — United States Steel Coiporation. Competi- 
tors: Shenango Furnace Company, Pickands, Mather & Co., Bessemer Pig 
Iron Association, Eepublie Iron & Steel Company, Thomas Iron Company, 
Sloss-Shelfleld Iron & Steel Company, Buffalo & Susquehanna Iron Company, 
iWarwick Iron & Steel Company, Allegheny Ore & Iron Company. 

Rails and Billets. — Illinois Steel Company, subsldiary. Competitors: Penn- 
sylvanla Steel Company, Lackawanna Steel Company, Dominion Iron & Steel 
Company, Alan Wood Iron & Steel Company. 

Billets and Sheet Bars. — Carnegie Steel Company, subsidiary. Competi- 
tors : Pennsylvanla Steel Company, Republic Iron & Steel Company, Lacka- 
wanna Steel Company, Jones & Laughlin Steel Company, Youngstown Sheet 
& Tube Company, Alan Wood Iron & Steel Company. 

Structural Materlal. — Illinois Steel Company, subsidiary. Competitors: 
Bethlehem Steel Company, Cambria Steel Company, Jones & Laughlin Steel 
Company. 

Plates. — Carnegie Steel Company, subsidiary. Competitors : Cambria Steel 
Company, Central Iron & Steel Company, Lukens Iron & Steel Company, 
Worth Bros. Company. 

Steel Bars. — Carnegie Steel Company, subsidiary. Competitors : Jones & 
Laughlin Steel Company, Republic Iron & Steel Company, Crucible Steel 
Company of America, Cambria Steel Company. 

Pipes and Tubular Goods. — National Tube Company, subsidiary. Competi- 
tors: Wheeling Steel & Iron Company, Youngstown Sheet & Tube Com- 
pany, Reading Iron Company, La Belle Iron Works. 

Sheets and Tin Plate. — American Sheet & Tin Plate Company, subsidiary. 
Competitors : La Belle Iron Works, Inland Steel Company, National Bnamel- 
ing & Stamplng Company, Youngstown Sheet & Tube Company. 

Wire Products. — American Steel & Wlre Company, subsidiary. Competi- 
tors: Pittsburgh Steel Company, John A. Eoeblings Sons Company, Grand 
Crossing Tack Company. 

223 F.— 12 
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bined, and first by one method, and then by another, and then still by 
another, deliberately fixed and successfully maintained almost uninter- 
ruptedly for a period of 10 years the prices at which the public was 
compelled to purchase their products, I am convinced that the corpora- 
tion and every producer which combined with it and with one another 
in so fixing and maintaining prices violated the provision of the statute 
which déclares illégal "every * * * combination * * * in 
restraint of trade or commerce among the several states. * * * " 

Fourth. Was the corporation engaged in restraining or monopolizing 
trade, or was it threatening so to do, at the institution of this suit ? 

As the several means resorted to by the corporation, with others, for 
raising and maintaining prices constitute, in my opinion, the only con- 
duct of the corporation violative of the statute, the first part of the 
question just propounded may be answered by ascertaining when that 
conduct ceased. The Gary Dinner movement ended with the dinner 
of January 11, 1911, and the bill in this suit was filed on October 26, 
1911. The testimony does not show that since the date of the last 
Gary Dinner the corporation, either alone or in co-operation with 
others, has fixed or maintained prices of the products of the steel 
industry, or attempted so to do, nor does the testimony disclose any- 
thing which suggests an intention on the part of the corporation to 
return to its former practices. That it may do so, if it desires, unless 
prevented by the decree of this court, is of course obvious. 

My conclusions of fact and of law are that the organisers of the cor- 
poration (1) intended to create a monopoly and to restrain trade, and 
(2) combined with others and attempted to monopolize trade, within 
the meaning of the act, and that the corporation (1) neither attempted 
nor possessed the power alone to do the unlawful things intended by 
its formation, but (2) that it unlawfully combined with others to re- 
strain trade by controlling prices. 

[10] Whatever remedy there may be against the organizers of the 
corporation for acts violative of the statute, certainly in this proceeding 
in equity a decree of dissolution cannot be awarded against the corpo- 
ration for the unlawful intent and the unsuccessful attempt of its 
organizers to violate the law. Upon the finding that the corporation, 
in and of itself , is not now and has never been a monopoly or a com- 
bination in restraint of trade, a decree of dissolution should not be 
entered against it. Having found, however, that the corporation vio- 
lated one of the provisions of the statute by combining with others to 
unduly restrain trade, and that it possesses the power to again unlawful- 
ly combine with others to do the same unlawful acts, and though not 
activtly threatening, yet because of the disposition displayed through- 
out the larger portion of its history, it may again do so, I am of opinion, 
that the corporation should be prevented doing the things and repeating 
the practices respecting the fixing and maintaining of prices herein 
viewed illégal. The ordinary relief, obviously, is the injunction pro- 
cess of the court, which, in an ordinary situation, would foUow such a 
finding as of course. I am satisfied, however, that the same end will 
be attained, in a manner consistent with récent législation, by retaining 
jurisdiction of the bill, if desired by the government, for the purpose 
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of restraining the défendants against engaging in the priée fixing prac- 
tices found illégal. 

Having stated the reasons for my conclusions, and the matters which 
hâve principally controlled my judgment in this case, I join in the de- 
cree to be entered. 



THE DAVID C. RITCEY. 

THE L. V. STODDARD. 

(District Court, E. D. Pennsylvania. April 29, 1915.) 

Nos. 52 and 53. 

Collision <S=45 — Steam and Sailing Vessels— Failuhe to Maintain Ef- 

PICIENT IjOOKOUT. 

A collision at nlght outside the Delaware Capes between a steamshlp 
passlng out and turning to the northward around the Five Fathoms Bank 
lightship at a speed of 9 miles an hour and a schooner approaching frora 
the northward at 3 miles an hour held due solely to the fault of the 
steamship in faillng to sooner see the liglits of the schooner,. which were 
burnlng brightly ; the évidence showing that the schooner kept her course, 
that the night was clear, and that she saw the lights of the steamer, as 
they approached the lightship on courses approximately at right angles 
to each other, in ample time for the steamship to hâve kept out of her 
way. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51; Dec. Dig. 
<S=545.] 

In Admiralty. Suit for collision by Colin D. Ritcey, master and 
part owner of the British schooner David C. Ritcey, against the steam- 
ship L. V. Stoddard, Boston & Virginia Transportation Company, 
claimant, with cross-libel against the Ritcey. Decree for libelant. 

Hovi^ard M. Long, of Philadelphia, Pa., for the D. C. Ritcey. 
Harris Livermore, of Boston, Mass., and Arthur E. Hutchinson, of 
Philadelphia, Pa., for the L. V. Stoddard. 

DICKINSON, District Judge. This controversy involves the con- 
séquences of and the responsibility for a collision between two vessels. 
The case has taken the form of two actions, a libel and a cross-libel. It 
was stipulated between the proctors of the parties that the cross-libel 
should be considered as an answer to the libel, and the libel in its turn 
an answer to the cross-libel. The évidence was introduced, testimony 
given, and case heard as if the cases were in fact one case. We there- 
fore dispose of it as such. 

The original libelant's vessel is of fore and aft rig and of the type 
of vessel known as a three-masted coasting schooner or coaster. The 
schooner has a length of 126 feet and a carrying capacity of 550 tons. 
The original respondent is a steamer having a length of 250 feet and 
was of a tonnage of 3,700 tons. The speed of the vessels at the time 
of the colHsion was about three miles per hour for the schooner and 
nine miles for the steamer. The first thought with which one is im- 
pressed is the contrast in size and power of the vessels. The steamer 

<Ê=3For other cases see same topic & KEY-NUMBBB In ail Key-Numbered Digests & Indexes 
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had twice the length, three times the speed, and nearly seven times 
the tonnage capacity of the schooner. 

The collision occurred on November 18, 1914, at about 9 :45 p. m. 
The steamer was outward bound through the Delaware Capes. Her 
destination after passing out was to the northward. The schooner 
was passing southward along the New Jersey coast and bound to Phil- 
adelphia. The place of the collision was near the Five Fathoms Bank 
lightship, about the point where outgoing vessels bound north turn 
to go up the coast. The second thought with which any one passing 
upon such a controversy as this is impressed is that the locality is 
fraught with danger of colHsions, with a knowledge of which the 
steamer, and indeed both vessels, are chargeable. 

The night was clear. Each vessel was carrying its proper lights, ail 
of which were burning brightly, and there were no other craft in the 
vicinity to confuse the navigators on either vessel. If the testimony of 
those aboard the respective vessels is to be credited, a sharp lookout 
was being kept by each. There was ample sea room, and indeed on 
one side the wide expanse of the Atlantic in which the vessels could 
maneuver. This forces upon us the third thought, that a collision un- 
der such circumstances must be the fruit of négligence in the manage- 
ment of one of the boats or both of them. 

The case présents the not unusual feature that each represents it- 
self as the victim of the other; the schooner alleging that it was 
run down by the steamer, and the steamer that it was run into by the 
schooner. There lies upon the surface of the controversy the sugges- 
tion that it can be easily understood how the schooner, without any 
f ault on its part, might bave been run down by the steamer ; but the 
query arises how the steamer, without fault on its part, could bave 
been run down by the schooner. Certainly if the schooner had been 
trying to ram the steamer, and those on board the latter had been on 
the alert, it is difficult to understand how the schooner could bave 
accomplished her purpose. The commander of a naval vessel, who un- 
der like conditions suffered bis ship to be thus lost or damaged, would 
hâve been promptly disciplined by bis superiors. 

We therefore do not need the aid of the rules of navigation to 
realize that the steamer must make out a clear case of exculpation of 
itself before the mind could rest easily upon the conviction that the 
schooner was wholly at fault. The steamer bas, however, essayed this 
somewhat difïicult task. It is aided in this by the diagram drawn by 
witnesses for the schooner illustrating what they described to hâve 
been the course of the steamer before the collision. This course, as 
delineated by thèse diagrams, gives one the impression that the witness- 
es assert that the steamer, without any reason for so doing, rounded 
Five Fathoms Bank lightship and immediately swung around to a re- 
turn course which almost paralleled that which she had been before 
pursuing. That the steamer should bave taken a course involving 
such a turn as that described is at first sight incredible. No one, how- 
ever, can read the testimony of those who were aboard the schooner, 
and indeed aboard the steamer as well, without having the firm con- 
viction, after its perusal, that the collision did occur substantially as 
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îs stated on behalf of the schooner. Thèse seemingly inconsistent im- 
pressions are reconciled, if the thought is added that the witnesses 
who were on board the schooner are describing, not the course which 
the steamer traversed before the collision, but their inference of what 
the course was from the position of the vessels shortly after the col- 
lision, which was the time at which the witnesses took their mental 
picture of what had happened. 

Without going into any discussion in détail of the facts testified to 
and which are in évidence, we hâve no difficulty in reaching a satis- 
factory conclusion as to the why of this collision. As the steamer was 
passing out of Delaware Bay with the purpose in mind of passing to 
the southward of the lightship and then turning to the northward in a 
course headed for the Northeast End lightship, she was intending to 
take a course which substantially paralleled in reverse that which the 
schooner was taking, with the purpose in her mind of passing to the 
eastward of Five Fathoms Bank lightship and then turning into the 
bay, in a course which in turn would bave paralleled in reverse the 
course which the steamer had pursued in passing out. As each vessel 
was approaching the common turning point, they were pursuing cours- 
es which were approximately at right angles to each other. It is clear 
from this statement that it was the duty of the schooner to bave held 
her course and of the steamer to bave kept clear of the schooner. The 
position of the schooner was such with respect to the lightship, which 
the steamer first reached, that the steamer would be expected to pass 
with the schooner on her port side. Had those aboard the steamer seen 
the schooner's lights as soon as those aboard the schooner made out 
the steamer's red light, this is the course which the steamer would 
without doubt bave taken. Instead of doing this, the steamer passed to 
the eastward across the line of the course which the schooner was 
taking, so as to make her bear off the schooner's port bow. The helm 
of the steamer was then put to starboard, with the thought in the mind 
of her navigator to hâve her round the lightship and swing to the 
northward until she was steadied on her course up the coast, which 
would bave been N. E. by N. or % N. 

Up to this time those aboard the steamer, for some reason which 
is unexplained, had not as yet made out the schooner. The steamer 
had not been steadied on her new course when the schooner was 
made out, but was still swinging when the danger of a collision was 
forced upon the attention of those in command of the steamer. The 
inquiry was made, "How is your helm"? and the answer was given, 
"Hard astarboard." The command then followed, "Keep her so." The 
reasons which governed this action are manifest. The steamer was 
swinging to port on a starboard helm when the schooner was made 
out. The schooner was so near at hand that the attempt to check the 
swing of the steamer and steady her, so that the vessels could pass port 
to port, was an extremely hazardous undertaking. The only thing left 
to do, therefore, was to make the effort to let her continue to swing on 
her starboard helm in the expectation that she would safely cross the 
bow of the schooner. In this she failed. This swing, and the check- 
ing of her speed from the engine room, and the effect of the collision 
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itself, would hâve brought about the position of the vessels to which 
ail the witnesses testified, viz., that they were then sida by side, with 
bows pointing in the same direction. If this idea of the happening is 
visualized, the testimony of those aboard the schooner is made clear, 
and its substantial correctness established. The steamer would hâve 
showed to them first her white or masthead lights, next her port light, 
then both red and green lights, and then only the green light, in exact 
accord with the testimony. More than this, the at first incredible de- 
scription of the loop in the course of the steamer is accounted for, 
and is seen to be, not merely consistent with the to be expected course 
of the steamer, but a necessary accompaniment. 

This theory of how the collision came about involves the findings of 
négligence on the part of the steamship and the absence of any nég- 
ligence on the part of the schooner. The theory of counsel for the 
steamship that the schooner must hâve changed her course is a theory 
of fact, not only not called for by what happened, but also unsupport- 
ed by anything in the évidence, and flatly denied by the witnesses, 
whose credibihty is enforced by their opportunities for knowledge 
and the clearness, frankness, and évident truthfulness with which 
they bave testified. The négligence of the steamer consists in this : The 
night was of a kind in which lights could be readily made out. The 
schooner's Hghts were burning brightly. The steamer's side lights were 
made out by the schooner at a distance which afïorded an ample mar- 
gin of space for the safe maneuvering of the vessels. There is no 
ground for finding that the schooner's lights could not hâve been made 
out from aboard the steamer at a distance which would hâve enabled 
the steamer to bave avoided the collision. There is not sufficient 
ground to convict the steamship of négligence in having failed to main- 
tain a lookout, or for mismanagement of the ship after the schooner 
was made out. 

The explanation for the occurrence is found in the two facts that the 
collision could not hâve been avoided after the schooner was seen, and 
she was not sooner seen because the steamer, in coming out of the 
capes, was headed to the eastward, and the présence of the schooner 
was not observed until the steamer had made her swing to the north- 
ward, thus placing the schooner before the eyes of those aboard the 
steamer. This explains how the collision came about, but does not ex- 
cuse the steamer from responsibility for the conséquences, nor acquit 
it of the charge of neghgence. The suggestion that the schooner 
might bave avoided the collision by a change of her course, when it 
was discovered that a collision was close at hand, is readily met. Had 
the schooner changed her course, it is apparent that the défense would 
then hâve been that the collision was due to her having done this very 
thing. It was the clear duty of the schooner to hâve held her course, 
and nothing but imminence of a collision so great as to hâve ofifered 
no other escape would bave justified her in changing it. 

Another answer to the suggestion is that the schooner was expecting 
a pilot boat, and when the steamer showed she was rounding up by 
changing her course to the westward, it was thought by at least some 
aboard the schooner, and the mate so announced, that the steamer was 
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the pilot boat rounding up, so as to lay alongside of the schooner, in 
order that a pilot might board her. 

The other suggestion made, that this error on the part of the schoon- 
er in mistaking the steamer for the pilot boat was the cause of the col- 
lision, is supported neither by the évidence of what did happen, nor 
by anything which under such circumstances might be expected to hap- 
pen, and the fact is found against the steamship. The theory based up- 
on the suggestion of this mistake of the schooner that her captain, in- 
tending to lay her alongside the pilot boat when she rounded up, mis- 
judged the distance and ran his vessel into the steamer, has no other 
support than the ingénions imaginings of counsel. 

There would appear to be no controversy over the extent of the 
damages to the schooner, nor the amount of the expense of her re- 
pair. 

The usual decrees, finding the steamer to be responsible for the dam- 
ages done to the schooner, and that the schooner was without fault, 
may be drafted and submitted by counsel. 



UNITED STATES v. MILLER. 
(District Court, S. D. Georgia. May 14, 1915.) 

(SyllaWs hy the Court.) 

1. CosTS <S=>310 — Taxation— Fées of Witnesses— Csiminal Case. 

In criminal cases the fées of witnesses who are subpœnaed by the 
government, but who are not sworn and used as witnesses in the case, 
are not chargeable against the défendant upon his conviction, in the ab- 
sence of équitable reasons therefor. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 1177-11S4; Dec. 
Dig. <S=5310.] 

2, CosTs <S=3S10 — Taxation— Fées of Witnesses— Criminal Case. 

Where a défendant was indicted on several counts, and found guilty 
upon one, and expressly acquitted upon the other counts, the fées of a 
witness whose testimony related solely to the counts of the indictment as 
to wliich he was acquitted are not chargeable against the défendant. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 1177-1184; Dec. 
Dig. <®=310.] 

S. Couhts <S=»357 — Pkocedure— Appeai/— Docket Fées— Criminal Case. 

In criminal cases the défendant is not chargeable with the attorney's 
docket fées in the Suprême Court and the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 938; Dec. Dig. 
®=»357.] 

4. Courts iS=>357 — Procédure— Costs—Appeal—Tbanscript— Criminal Case. 

A défendant in criminal cases is chargeable with the expense of the 
transcript of the record in the District Court in carrying the same to the 
United States Suprême Court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 938; Dec. Dig. 
<®=»357.] 

Harvey C. Miller was convicted of violating Interstate Commerce 
Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S- Comp. St. 1913, §§ 8563- 

ÔsaFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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8596), and, his conviction being affirmed by the Circuit Court of Ap- 
peals and the costs being taxed against him, he moves to retax the 
costs. Ordered that costs be retaxed. 
See, aiso, 187 Fed. 375. 

E. M. Donalson, Dist. Atty., of Maçon, Ga., for the United States. 
Osborne & Lawrence, of Savannah, Ga., for défendant. 

LAMBDIN, District Judge. This is a motion on the part of the 
défendant to retax the costs in the case. The défendant, who is the 
movant hère, was indicted upon several connts for violation of the In- 
terstate Commerce Act. He demurred to this indictment, and the Dis- 
trict Court sustained the demurrer. He thereupon carried the same to 
the Suprême Court of the United States, wherc the judgment of the 
court below was reversed. The case then proceeded to trial, and he 
was found guilty on one of the counts and acquitted on ail the others, 
and sentenced to pay a fine of $5,000, together with costs of court. He 
carried this conviction to the Circuit Court of Appeals, where same was 
affirmed. The clerk taxed the costs against him, and he now malces a 
motion to retax thèse costs, and claims that they are erroneous in the 
particulars hereinafter set forth. 

[1] 1. He claima that he is not chargeable with the fées of certain 
witnesses who were subpœnaed by the government, but who were not 
introduced as witnesses on the trial of the case, and did not testify in 
same, and also claims that he should not be charged with the costs of 
issuing and serving subpœnas upon thèse witnesses. At the hearing 
no spécial reason was shown why thèse witnesses were not used. It 
does not appear that any unexpected turn in the case, any ruling of the 
court, any admission on the part of the défendant, or other reason, 
rendered the testimony of thèse witnesses unnecessary on the trial. 
Under such circumstances the conclusion is that the testimony of thèse 
witnesses was not material, and that they were unnecessarily brought 
to court as witnesses. The défendant should therefore not be charged 
with the fées of thèse witnesses, or with the costs attendant upon issu- 
ing and serving subpœnas upon them. This seems to be a well-set- 
tled rule of law and practice in the fédéral courts. Simpkins v. Atch- 
ison, T. & S. F. R. Co. (C. C.) 61 Fed. 999, and cases cited therein; 
United States v. Wilson (C. C.) 193 Fed. 1007 ; The Persiana (D. C.) 
158 Fed. 912. Such was the ruling of the Suprême Court of Georgia 
before the first Code of the state was adopted. Mason & Waldrip v. 
Dean & Nash, 10 Ga. 443. This principle is now expressly set out in 
the Civil Code of Georgia of 1910, § 5990; Pénal Code Ga., § 1106. 
See, also, Herrington v. Flanders, Sheriff, 115 Ga. 823, 42 S. E. 222. 

[2] 2. The défendant shows, also, that the testimony of one of the 
witnesses related solely to counts of the indictment as to which he was 
acquitted, and he claims that he should not be charged with the costs 
of subpœnaing this witness, or with his witness fées. It would seem 
that the défendant is correct in this contention also. Each count in the 
indictment is in the nature of a separate indictment, and upon reason 
it would seem that the défendant should not be charged with the costs 
of a witness whose testimony related solely to the counts upon which 
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the défendant was acquitted. Commonwealth v. Ewers, 4 Gray (Mass.) 
21; 11 Cyc. p. 29. 

[3] 3. The défendant was taxed in the bill of costs with attorney's 
docket fées of $20 each in the District Court, in the Suprême Court, 
and in the Circuit Court of Appeals. I do not think he should be charg- 
ed with the docket fées in the Suprême Court and in the Circuit Court 
of Appeals. In the first place, the mandates which were sent down 
from thèse two courts did not carry thèse costs. Osborn v. United 
States, 131 U. S. cxxxvii, appendix, 23 L- Ed. 871. Rule 24 of the 
United States Suprême Court (32 Sup. Ct. xi) and rule 31 of the Cir- 
cuit Court of Appeals (150 Fed. xxxv, 79 C. C. A. xxxv) provide that 
such docket fées cannot be taxed either for or against the United States 
in those courts, and thèse rules are controlling. 

[4] 4. It appears that the défendant is also taxed with the ex- 
pense incurred by the United States in having a transcript of the rec- 
ord in the court below made so as to carry the case to the United States 
Suprême Court. No authorities are presented as to the correctness or 
incorrectness of this item, and I hâve been unable to find any. The 
expense of procuring this record was incurred in the District Court, 
and not in the United States Suprême Court, and therefore the costs 
of such transcript is not a part of the Suprême Court costs, but is tax- 
able in the District Court. Suprême Court rule 24, cited above. This 
rule prohibits the taxing of the expense of this transcript in the Su- 
prême Court, but contains no prohibition against taxing it in the court 
below. Such being the case, and as, under the gênerai rules govern- 
ing such matters, the prevailing party is entitled to recover the costs 
necessarily expended by him, I am inclined to think that the défend- 
ant should pay the costs of this transcript. Lee Injector Mfg. Co. v. 
Penberthy Injector Co., 109 Fed. 964, 48 C. C. A. 760. 

The clerk of this court will therefore retax the costs in this case in 
accordance with the foregoing opinion. 



In re LOUISVILLE & CINCINNATI PACKET CO, 

(District Court, E. D. Kentucky. April 3, 1915.) 

No. 2948. 

1. Shipping <g=3209 — Limitation of Liability— Jueisdiction oi' Peoceed- 

INGS. 

Rev. St. §§ 4283-4285 (Comp. St. 1913, §§ 8021-8023), glvlng to shipown- 
ers the right to limit their liability in certain cases, originally enacted in 
1851, contemplate a distribution of jurisdiction of proceedings tliereunder 
in accordance with ttie gênerai princlples of jurisprudence, and apart from 
admiralty rule 57 (29 Sup. Ct. xlvi), relating to procédure in sucli cases, 
flrst adopted by the Suprême Court in 1872, and subsequently enlarged, 
any District Court having custody or control of the vessel or property 
to be distributed, or having such property vs'ithln its district so that 
such custody could be aequired under its process, had jurisdiction of the 
proceedings. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. <®=>209.] 

^zsiFoT other caees see same topic & KEY-NUM6ER in aU Key-Numbered Digests & Indexes 
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2. Shbpping i3=»209 — Limitation of Liabilitt—Jueisdiction or Proceed- 
iNGS — "May Be." 

In admlralty rule 57 (29 Sup. Ct. xlvi), relating to proceedings by ship- 
owners for limitation of liabillty, as amended by the addition of the pro- 
vision that, "wlien tlie said sliip or vessel bas not been libeled, * * * 
and suit bas not been commenced against the said owner, * * * ov 
bas been commenced lu a district other tban tbat in wbich tbe said sbip 
or vessel may be, the said proceedings may be had In the District Court 
of the district in which the said ship or vessel may be, and where it may 
be subject to the control of such court for the purposes of the case," the 
words "may be" must be construed as referrlng to the tlme when the 
limitation proceedings are commenced, and the District Court of the 
district where the vessel then is has Jurisdiction of such proceedings, al- 
though suits against the owner hâve been brought In anotber district, 
and although the vessel may hâve been in such district when they were 
commenced, where she was not libeled. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 640-655, 659, 
661, 662 ; Dec. Dig. ©=209. 

For other définitions, see Words and Phrases, First and Second Séries, 
May Be.] 

In Admiralty. In the matter of libel of the Loiiisville & Cincinnati 
Packet Company, as owner of the steamboat Indiana, for limitation 
of HabiHty. On motion to dismiss for want of jurisdiction. Motion 
denied. 

R. C. Kinkead, of Louisville, Ky., for claimants. 

Harvey Myers, of Covington, Ky., for Louisville & C. Packet Co. 

COCHRAN, District Judge. This cause is before me on motion 
by claimants to dismiss the libel for want of jurisdiction. They con- 
tend that jurisdiction thereof is in the District Court for the Western 
District of this state. 

The libelant is a Kentucky corporation. It owns and opérâtes a line 
of steamboats between Cincinnati, Ohio, and Louisville, Ky., for the 
carriage of freight and passengers. The course over which it opérâtes 
them is mainly in this district. Ail of it is therein except so much 
thereof as is in Jefferson and Oldham counties, Ky., in the first of 
which Louisville is located. As required by the statute of Kentucky, 
on May 6, 1901, the libelant filed with the Secretary of State a state- 
ment wherein it set forth that its places of business in Kentucky 
were Louisville and Covington, and that a certain person, named, of 
Louisville, and two certain persons, named, of Covington, were their 
agents thereat upon whom process might be served in any suit that 
might be brought against it within the state of Kentucky. This state- 
ment was made at Cincinnati, Ohio, by its secretary, on its behalf. 

Counsel for claimants has it that it sets forth that Louisville is the 
home office of the libelant. But they are mistaken as to this. That 
on which reliance is had to substantiate this position is not part of the 
statement made by the libelant to the Secretary of State. It is merely 
an indorsement thereon made by the Secretary of State. Louisville is 
not the home office or principal place of business of the libelant. As 
appears from the affidavit of its secretary, with which everything else 

(S=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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agrées, that office and place of business is at Cincinnati. Its président, 
gênerai manager and treasurer, and secretary réside, the two former 
at Covington, and the last in Campbell county, opposite Cincinnati, in 
this district, and its vice président at Cincinnati, and no ofïlcer of it ré- 
sides at Louisville, or in the Western district. The home port of its 
steamboats is at Cincinnati. Its harbor or place of landing for its 
steamboats, when out of commission and laid up on account of low 
water, is at Newport, in Campbell county. 

One of the libelant's steamboats is named Indiana. On the night of 
July 4, 1914, as it was proceeding on one of its return trips from Louis- 
ville to Cincinnati, at a point above Patriot, Ind., and about 50 miles 
from Cincinnati, in this district, it coUided with a gasoline launch, 
named Sunshine, on board of which the claimants, nine in number, 
then were, going in the same direction. They were résidents of Louis- 
ville, and so also was the owner of the launch. Thereafter they* 
brought separate suits against the libelant in the circuit court of Jeffer- 
son county to recover damages for injuries vv'hich they claimed they 
had sustained by reason of the collision, the amounts sued for therein 
totaling the sum of $109,400. At the time five of them were com- 
menced — the first five to be brought — the Indiana was at Louisville. At 
the time the libel herein was filed she was laid up, out of commission, 
and tied to the bank at the Hbelant's harbor or place of ianding at 
Newport on account of low water. The limitation of liability sought 
herein is to the value of the Indiana immediately after the collision 
and her then pending freight. 

The motion to dismiss is made by eight of the claimants. The 
ground upon which they contend that jurisdiction of the libel is in the 
District Court for the Western District, and not in this court, is that 
at the time it was filed the libelant was then sued in the Western dis- 
trict, in the circuit court of Jefferson county, as hereinbefore stated, 
and at the time the first five of the suits were commenced the Indiana 
was in that district at Louisville. This contention is based on the fifty- 
seventh rule in admiralty (29 Sup. Ct. xlvi), by which jurisdiction of 
libels to limit liability is attempted to be distributed. 

[1] Before considering how the matter stands under this rule it 
should be viewed apart theref rom. Clearly it was not essential that the 
Suprême Court promulgate any rule on this subject in order for the 
District Courts to hâve the right to exercise such jurisdiction. In its 
absence, at least, such jurisdiction would be distributed in accordance 
with the gênerai principles of jurisprudence. Such is the case now 
as to the gênerai jurisdiction in admiralty. There is no statute or rule 
promulgated by the Suprême Court distributing it. In the case of In 
re Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 
99L it was held that suits in admiralty did not come within the venue 
or distributing clause of section 1 of the gênerai jurisdictional act of 
1887-88 (Act March 3, 1887, c. 373, § 1, 24 Stat. 552), and that, there- 
fore, a libel in personam can be maintained for any cause within the 
jurisdiction of a court of admiralty wherever a monition can be 
served upon the libelee, or an attachment made of any personal proper- 
ty or crédit of his. This is in accordance with the gênerai principles 
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of juvisprudence. According thereto a court has jurisdictîon to pro- 
ceed against a person when it has served him with its process within 
its territorial jurisdiction or against his property when it has so seized 
it, if it has jurisdiction of the subject-matter. For a long time there 
was no rule distributing the spécial jurisdiction involved herein. The 
statute creating it was enacted March 3, 1851, and the rules relating to 
it were first promulgated May 6, 1872. The fifty-seventh rule as then 
promulgated did not distribute ail cases of such jurisdiction. It was 
enlarged April 22, 1889 (130 U. S. 705, 9 Sup. Ct. iii), and even as thus 
enlarged it does not cover ail cases thereof. Cleariy, then, until the 
original promulgation in 1872, jurisdiction of this character was dis- 
tributed in accordance with such principles, and until the enlargement 
of 1889, in so far as it was not covered by the rule, it was so dis- 
tributed. It could not otherwise hâve been exercised. 

Besides, the statute creating the jurisdiction contemplâtes such dis- 
tribution. It consists of three sections, to wit, 4283, 4284, and 4285, 
Rev. St. U. S. (Comp. St. 1913, §§ 8021-8023). On their face sec- 
tion 4283 is substantive in character, and sections 4284 and 4285 are 
adjectival or procédural. The two latter are not as broad as the for- 
mer. White V. Island Transportation Co., 233 U. S. 346, 34 Sup. Ct. 
589, 58 L. Ed. 993. Section 4283 is négative in its terms. It merely 
provides that in cases covered by it the liability of the owner of the 
vessel shall not exceed the amount or value of his interest in the vessel 
and her f reight then pending. It does not expressly conf cr on the ves- 
sel owner a right to-institute a proceeding to limit his liability there- 
to. But it does confer such right by implication. The basis of the 
implication is the circumstance that sections 4284 and 4285 authorize 
the vessel owner in cases of injuries to property, where there is a 
plurality of claimants, to institute such a proceeding. The sensé of 
section 4283 is completed by inference from sections 4284 and 4285. 
It is to be gathered therefrom that it is the thought of section 4283 
that the vessel owner, not only in cases covered by sections 4284 and 
4285, but in ail cases covered by that section — i. e., where there are in- 
juries to person as well as to property, and where there is a single 
claimant, as well as where there is a plurality of claimants— may in- 
stitute a proceeding to limit his liability to the value of the vessel, or 
to the vessel itself, as he may prefer, and her pending freight, as 
much so as if the same had been expressed therein ; that no provision 
is made for a proceeding in cases where the injuries are to the person, 
or where there is but a single claimant, where the injuries are to prop- 
erty and there are several claimants, is not against the vessel owner's 
right to institute a proceeding in such cases ; it being the thought of 
section 4283 that where a proceeding may be had in such case the 
character thereof is to be determined by analogy to the proceedings au- 
thorized in sections 4284 and 4285 in the cases covered by them. 

This is a third instance which I hâve come across recently of a stat- 
ute undertaking to provide how a right conf erred by a previous gênerai 
provision shall be exercised, not as broad as such provision, and I 
deal with the situation in the same way. The other two are to be 
f ound in the cases of Ky. Coal L,ands Co. v. Minerai Dev. Co. (C. C.) 
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191 Fed. 899, 908, and L. & R. R. Co. v. Bosworth (D. C.) 209 Fed. 
380, 416. I would therefore make out the right of the vessel owner 
to institute a proceeding to limit his liability in cases of injuries to 
person, or where there is but a single claimant, and his method of 
procédure in such cases, not by broadening sections 4284 and 4285, but 
by filling out section 4283 and applying by analogy to such cases the 
method of procédure authorized by those two sections. Butler v. B. 
& S. S. Co., 130 U. S. 527, 9 Sup. Ct. 612, 32 L. Ed. 1017; White v. 
Island Transportation Co., supra. That this statute creating this spé- 
cial jurisdiction contemplâtes its distribution in accordance with the 
gênerai principles of jurisprudence is évident from the fact that sec- 
tion 4284 enacts that the proceeding therein provided for may be taken 
in "any court," and section 4285 that the appointment of the trustée 
therein provided for shall be by "any court of compétent jurisdiction." 
Though not so expressed, the court referred to in section 4284 is any 
court of compétent jurisdiction, and in both instances the court refer- 
red to is any admiralty court of compétent jurisdiction. In the case of 
Norwich R. Co. v. Wright, 13 Wall. 104, 20 h. Ed. 585, Mr. Justice 
Bradley said: 

"The act does not state what court shall be resorted to, nor what pro- 
ceeding shall be taken, but that the parties, or any of them, may take 'the 
appropriate proceeding in any court, for the purpose of apportioning the sum 
for which,' etc. Now, no court Is better adapted than a court of admiralty 
to administer precisely such relief. It liappens every day that the proceeds 
of a vessel, or other fund, is brought into that court to be distributed amongst 
those whom it may concern. Olaimants are called In by monition to présent 
and substantiate their respective elaims, and the fund is divided and dis- 
tributed according to the respective liens and rights of ail the parties. Con- 
gress might hâve invested the Circuit Courts of the United States with the 
jurisdiction of such cases by bill in equity, but It did not It Is also évident 
that the state courts hâve not the requlsite jurisdiction. Unless, therefore, 
the District Courts themselves can administer the law, we are reduced to 
the dilemma of inferring that the Législature has passed a law which Is In- 
capable of exécution. This Is never to be done if it can be avoided. We 
hâve no doubt that the District Courts, as courts of admiralty and maritime 
jurisdiction, hâve jurisdiction of the matter ; and this court undoubtedly has 
the power to make ail needful rules and régulations for facilitating the 
course of proceeding." 

That this statute so contemplâtes is settled by the décision in the 
case of Ex parte Slayton, 105 U. S. 452, 26 L. Ed. 1066. When that 
case arose the fifty-seventh rule had not been enlarged. As it then 
stood it provided that the proceeding should be instituted in any Dis- 
trict Court of the United States in which the ship or vessel may be 
libeled, or, if it be not libeled, in the District Court in which its owner 
may be sued. It made no provision whatever for the case where the 
ship or vessel may not be libeled, or its owner is not sued. Indeed so 
far as their express terms were concerned, the four rules originally pro- 
mulgated were limited to the case where either the ship or vessel may 
be libeled, or its owner sued. The Suprême Court, at the time of 
their promulgation, does not seem to hâve contemplated the insti- 
tution of such a proceeding in any other contingency. In the Slay- 
ton Case the ship or vessel was not libeled, nor the owner sued. It 
was bound on Lake Michigan from Grand Haven, Mich., to Chicago, 
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m, and was sunk on the trip. Some portions of the wreck were 
washed ashore in Mictiigan between Grand Haven and Chicago, and 
its pending freight amounted to $196. The libel for limitation of 
liability was iiled in the District Court of the Northern District of 
Illinois, in vvhich Chicago is located. On its filing a trustée was 
appointed, and transfer made to hini of the portions of the wreck 
and pending freight. The jurisdiction of that court was upheld. Some 
emphasis was made on the circumstance that the vessel was bound 
for the port of Chicago. But the real basis of the décision was that 
the court had acquired control of portions of the wreck, notwith- 
standing it did not appear that they had been gathered together and 
brought within the Northern district of Illinois, and of the freight. 
Mr. Chief Justice Waite said: 

"Sfictlon 42S4 * • * allows the owiier to instituts • • * proceed- 
Ings in any court — that is to sa.y, any court of compétent ilurisdiction — for the 
purpose of apportionhig the sum for whlcli he is liable auiong tlie proper par- 
ties. Section 4285 provides that it sliall he deenied a suftieient eoinpliance on 
the part of the owncr with the requirenicnts of the act if ho shall transfer 
* * * his interest in tlie vessel and freight to a trustée appointed by the 
court for the i)orsons wVio may provo to be le.cally entitled tliereto. Any court, 
therefore, vv'hich gets actual possession of the thiiigs to be transferred, and 
about which the concourse of claimants is to he had, is a court of compétent 
.iurisdiction to try the questions that will properly arise upon the apportion- 
ment to be made. Even tlioiigh proceediugs should be instituted by the owner 
before he or his vessel is sued, the courts will either follow our rules as far 
as practlcable, or do somethiug which is équivalent, to obtain jurisdiction of 
the thing about which the litigation is to be had. No monition can properly 
issue either undcr tlie opération of our rules, or otherwise, until this juris- 
diction of the thing lias been in some way secured." 

Again he said: 

"Such belng the case, we cannot say the court (upon the showing hère made) 
has not acquired .iurisdiction of the thing about which the litigation arises, 
to-wit, tho fund to be apportioned amoug the parties who may prove to be 
legally entitled thereto. It has the freight money in its possession, and its 
trustée is in a condition to gather up the remnants of the vessel, if it has not 
already been done. Tlie jurisdiction of the court is not dépendent at ail on 
the amount, but on the rightful possession of that which is to be divlded." 

And again he said: 

"With the possession and control of the property the court has jurisdiction." 

This case settles, therefore, not only that apart from the fifty- 
seventh rule the spécial jurisdiction in question is distributed in 
accordance with the gênerai principles of jurisprudence, but recog- 
nizes that according to those principles a District Court which has 
the custody and control of the ship or vessel or some part of it or 
of its pending freight has jurisdiction of the libel. For it is a well- 
recognized principle of such jurisprudence that a court which has 
the custody and control of property has jurisdiction to détermine 
interests in and claims against it and to dispose of it. And not only 
this, but that as to property within its territorial jurisdiction it has 
jurisdiction to acquire custody and control thereof. As to cases of 
total loss, where it is not possible for an admiralty court to acquire 
custody and control of any property or fund, which, when no suit 
has been brought against the owner, are not covered by the rule in 
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its enlarged form, Mr. Justice Bradley had this to say in the case of 
P. & N. Y. S. Co. V. Hill Mfg. Co., 109 U. S. 578, 3 Sup. Ct. 379, 
617, 27 L. Ed. 1038: 

"When cases arise in which the vessel and freight hâve been totally lost, 
and no District Court bas, or can hâve, possession of any fund to distribute, 
resort may probably be had with propriety to the District Court of the dis- 
trict in whlch the owners réside, or where the vessel perlshed. It wlU be 
tlme enougb, however, to consider what is proper In such exceptlonal cases 
when they arise." 

We reach the conclusion, then, that apart from the fifty-seventh 
rule this court has jurisdiction of this proceeding. The statute has 
in view a distribution of the jurisdiction covered by it in accordance 
with the gênerai principles of jurisprudence and according to those 
principles it has jurisdiction thereof. The Indiana at the time of its in- 
stitution was in the district. It was tied up to the bank at libelant's 
regular landing and harbor therein on account of low water. When in 
service, save when within the bounds of Jeiterson county, it was always 
therein. It was only a comparatively small period of time, therefore, 
that it was ever out of it. In addition, the place of the commission of 
the tort complained of was in the district, and the Indiana, at the time, 
was proceeding to a port in the district. 

How, then, does the matter stand under that rule? It is question- 
able, to say the least, whether the Suprême Court had power to 
promulgate a rule denying this court jurisdiction of this proceeding. 
As we hâve seen, according to the gênerai principles of jurisprudence, 
apart from the rule, this court has jurisdiction thereof, and the stat- 
ute creating the right contemplâtes a distribution of jurisdiction of 
proceedings to enforce it in accordance with those principles. The 
right of the Suprême Court to promulgate any rules on the subject 
was not given by that statute. In the case of Ex parte Phénix In- 
surance Co., 118 U. S. 610, 7 Sup. Ct. 25, 30 L. Ed. 274, Mr. Justice 
Blatchf ord said : 

"The provisions of the Revised Statutes on the subject of the limitation of 
liability were talien from the act of March 3, 1851 (9 Stat 635). There Is 
nothing in that act, nor the corresponding enactments in the Eevlsed Statutes, 
in regard to the promulgation of any rules by this court for procédure in the 
matter." 

They were promulgated under section 6 of the act of 1842 (5 Stat. 
518), carried into sections 862 and 917 of the Revised Statutes (Comp. 
St. 1913, §§ 1470, 1543). By section 862 it is provided that: 

"The mode of process in causes of admiralty and maritime jurisdiction shall 
be according to rules now or hereafter prescribed by the Suprême Court ex- 
cept as herein speclally provided." 

And by section 917 it is provided that: 

"The Suprême Court shall hâve power to prescribe, from tlme to time, and 
in any manner not inconaistent with any law of the United States, the forms 
of wrlts and other process, the modes of framing and filing proceedings and 
pleadings, of taking and obtaining évidence, of obtaining discovery, of pro- 
ceeding to obtain relief, of drawing up, entering, and enroUing decrees, and of 
proceeding before trustées appointed by the court, and generally to regulate 
the whole practlce, to be used, in suits in equity or admiralty, by the Circuit 
and District Courts." 
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By section 913 (section 1536) it is further provided that: 

"The f orms of mesne process and the forms and modes of proceeding in siiits 
of equity and of admiralty and maritime jurisdiction in the Circuit and Dis- 
trict Courts of the United States shall be according to the principles, rules, 
and usages which belong to courts of equity and * * * admiralty, re- 
spectively, eseept when it Is otherwise provided by statute or by rules of 
court made in pursuance thereof ; but the same shall be subject to altération 
and addition by the said courts, respectively, and to régulation by the Su- 
prême Court, by rules prescribed, from time to time, to any Circuit or Dis- 
trict Court, not inconsistent with the laws of the United States." 

It is difficult to find any authority in either of thèse provisions 
conferring on the Suprême Court power by ils rules to distribute any 
admiralty jurisdiction save in the gênerai language at the end of sec- 
tion 917 whereby it is empowered "generally to regulate the whole 
practice to be used in suits jn * * * admiralty by the * * * 
District Courts." That which it is thereby empowered to do is lim- 
ited by the requirement that it shall not be "inconsistent with any 
law of the United States." 

In the Phénix Insurance Ce. Case jurisdiction of a District Court 
of a libel by a vessel owner to limit his liability for a nonmaritime 
tort, which it was held did not exist under the statute, was attempted 
to be upheld by thèse rules, but it was held that they were insufficient 
for that purpose. 

The Norwich Case was the first case to arise under this statute. At 
that time no rules had been promulgated, and it was the occasion 
of the promulgation of rules 54, 55, 56, and 57 as they were originally 
(13 Wall, xii, xiii). Concerning the power of the court in the matter 
Mr. Justice Bradley said : 

"This court undoubtedly bas the power to make ail needful rules and régu- 
lations for facilitating the course of proceeding." 

Again he said: 

"For aiding parties In this behalf, and facilitating proceedings in the Dis- 
trict Courts, we hâve prepared some rules which will be announced at an 
early day." 

In the case of The Scotland, 105 U. S. 24, 26 L. Ed. 1001, he said: 
"Without adverting to the fact that thèse rules were not in existence un- 
til long after this litigation had been pending, we may say, once for ail, that 
they were not intended to restrict parties claiming the benefit of the law, but 
to aid them. Some form of proceeding was necessary to enable shlpowners 
to bring into concourse the various parties claiming damages agalnst them 
for injuries sustained by mishaps to the ship or cargo, where they were en- 
titled, or conceived themselves entitled, to the law of limited resjKinsibility, 
and where they were subjected or liable to actions for damages at the suit 
of the parties thus injured. The rules referred to were adopted for the pur- 
pose of formulating a proceeding that would give fuU protection to the shlp- 
owners In such a case. They were not intended to prevent them from avail- 
ing themselves of any other remedy or process which the law itself might en- 
title them to adopt" 

And in the Slayton Case Mr. Chief Justice Waite said: 

"Our rules were not Intended to prevent an owner from avalling himself 
of any other remedy or process which the law itself entitled him to adopt, 
but to aid him in bringing into concourse those having claims against him 
arising from the acts of the master or crew." 
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:In the case, however, of P. & N. Y. S. Co. v. Hill Mfg. Co., supra, 
Mr. Justice Bradley, speaking generally, said: 

"We are clearly of opinion that the authorlty tlius vested In this court was 
adéquate and sufflcient to enable It to make the raies before referred to." 

Is it to be said, then, that the Suprême Court has power to pro- 
mulgate a rule denying to a District Court jurisdiction of a libel 
to limit liability of which according to the gênerai principles of juris- 
prudence it has jurisdiction, as, for instance, in a case like that which 
we hâve hère ? The necessities of this case do not call for an answer to 
the question. It is clear that the fifty-seventh rule should not be con- 
strued as denying jurisdiction in such a case unless no other construc- 
tion can be placed upon it. 

[2] This brings us to the fifty-seventh rule, to ascertain how it 
undertakes to distribute this jurisdiction. As originally promulgated 
it provided that the libel or pétition should be filed and the proceed- 
ings had in the District Court "in which said ship or vessel may be li- 
beled, * * * or if the said ship or vessel be not libeled, then in 
the District Court for any district in which the said owner or owners 
may be sued." As heretofore noted, no provision for a case where 
the vessel had not been libeled and the owner had not been sued was 
made. In case the vessel had been libeled, the requirement was that the 
proceedings should be had in the District Court where this had taken 
place ; i. e., in the same court. Benedict on Admiralty, p. 321, says 
that the words "may be libeled" in this rule mean "where the vessel 
has been libeled and she or her proceeds is in custody (for the word 
'libeled' in the rule cannot mean merely the fiJing of a libel without 
arrest)." Hence it is that in this contingency the proceeding is re- 
quired to be had, not only in the District Court of the district where 
the vessel then is, but in the District Court which then has custody of 
the vessel. In so far the rule does not confiict with the requirements 
of such principles. But when we come to the other alternative — 
i. e., where the vessel has not been libeled, but its owner has been sued — 
it is différent. The rule was indiffèrent as to the court where the suit 
had been brought. It need not hâve been a District Court of the Unit- 
ed States ; i. e., a court of admiralty. It was sufficient if it was a 
Circuit Court of the United States. Nor need it hâve been a féd- 
éral court at ail. It was sufficient that it was a state court. Glea- 
son V. Duffy, 116 Fed. 298, 54 C. C. A. 100. 

The requirement, however, is that in such contingency the libel shall 
be filed and the proceeding had in the District Court of any district in 
which the owner or owners may be sued ; not the same court in which 
the suit has been brought, but in the court of admiralty for the same 
district. Now, in so far as the rule permitted the proceeding to be 
brought in such court, it cannot be said to hâve been in conflict with 
such principles. By instituting the proceeding in such court, as was 
held in the Slayton Case, the vessel owner would subject the vessel to 
its custody apd control. But in so far as it may hâve prohibited the 
proceeding being brought in the District Court of another district in 
which the vessel then was, and to whose jurisdiction it was subject 
according to those principles, and required it to be brought in the dis- 
223 F.— 13 
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trict where suit has been brought, it was in conflict therewith. In the 
case of P. & N. Y. S. Co. v. Hill Mfg. Co., supra, at the time the libel 
for limitation of liability was filed, suits had been brought in two dis- 
tricts, to wit, that of Massachusetts and the Southern district of New 
York. The tort complained of happened in the latter district, and the 
remains of the vessel were located therein. The proceeding was in- 
stituted in the District Court for that district. It was instituted May 14, 
1872, just shortly after the promulgation of the rules, which was on 
May 6, 1872. The jurisdiction of that court was upheld. It is true that 
suit had been brought in that district, as well as the district of Massa- 
chusetts, but the emphasis in support of the jurisdiction was on the 
fact that the remains of the vessel were in that district. Mr. Justice 
Bradley said : 

"In the présent case, the proper court undoubtedly was the District Court 
of the United States for the Southern District of New Yorlî:, where the 
remains of the vessel were situated, and where suits were brought agalnst 
the owners. Proceedings under the act having been duly Instituted in this 
court, it acquired full jurisdiction of the sub.iect-iïiatter ; and having taken 
such jurisdiction, and procured control of the vessel and freight or their 
value, constituting the fund to be distributed, and issued its monltion to ail 
parties to appear and présent their claims, it became the duty of ail courts 
before which any of such claims were prosecuted, upon being properly certifled 
of the proceedings, to suspend further action upon said claims." 

Though the Suprême Court's attention was called to the fact that 
the fifty-seventh rule did not cover the case where neither the vessel 
had been libeled nor the owner sued as early as the Slayton Case, it 
took no step to enlarge the rule until the case of Butler v. B. & S. S. 
Co., supra, came before it. When the décision in that case was handed 
down it at the same time promulgated the rule in its enlarged f orm and 
as it now is. It seems to hâve taken note at that time, not only that 
such a cùntingency was not covered by the rule, but also that in its then 
form, if effective, it prevented the institution of a proceeding in the 
District Court of the district where the vessel then was, if suit had been 
brought against the owner in another district, and hence in so far ran 
counter to the principles referred to. For the enlargement met both 
of thèse defects in the rule. The addition to the rule covering both 
thèse matters is in thèse words: 

"Wlien the said ship or vessel has not been libeled, • * ♦ and suit has 
not been commenced against the said owner or owners, or has been commencèd 
in a district other tlian that in which the said ship or vessel may be, the said 
proceedings may be had in the District Court of the district in which the 
said ship or vessel may be and where It may be subject to the control of 
such court for the puiposes of the case as hereinbefore provlded." 

As thus enlarged there would seem to be hardly any room to daim 
that the rule in any contingency negatived the jurisdiction of such pro- 
ceeding on the part of the admiralty court of the district in which the 
vessel then was. If the vessel has been libeled the proceeding is to be 
had in the same court. If it has not been libeled, but the owner hâs been 
sued in the same district in which the vessel then is, then it is to be had 
in the admiralty court of that district. If the vessel has not been libeled, 
and the owner has been sued in another district than thé one in which 
the veSsel then is, the proceeding is to be had in the admiralty court 
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of the district in which the vessel then is. The rule in its distribution 
of the jurisdiction of such proceeding was thus brought into entire 
harrriony with the gênerai principles of jurisprudence. î 

But in the case of the Enterprise (D. C.) 196 Fed. 404, a position 
was taken to the contrary of this. There there had been a coUision 
between a steamboat and a gasoline launch in the Mississippi river 
near Memphis, Tenn., in the Western district of Tennessee. Of the 
occupants of the launch — four in number — three were drowned and 
one saved. The personal représentatives of two of the three dece- 
dents brought suits in personam in the District Court of the Western 
District of Tennessee against the owner of the steamboat to recover 
damages for the wrongful death of their decedents. They had re- 
covered judgments, to vs^hich writs of error had been taken to: the 
United States Circuit Court of Appeals, Sixth Circuit, and vi'hich were 
then pending. The personal représentative of the third décèdent 
brought an action at law in the proper state court against the owner, 
which was then pending undetermined. The steamboat's home port 
was at Pittsburgh, Pa. In this state of things, and when the steam- 
boat was at that port, the owner thereof instituted a proceeding for 
limitation of liability in the District Court of the Western District of 
Pennsylvania, within which Pittsburgh is located. It was held that 
that court was without jurisdiction, and that the proceeding should 
hâve been instituted in the District Court of the Western District of 
Tennessee in which the owner had been sued. This seems to rne to 
be in the face of the rule, as well as such principles. In order that 
some force could be given to so .much of the rule as provided- that, 
when the owner was sued in another district than that in which the 
vessel then was, the proceeding might be instituted in the District Court 
of the district in which the vessel then was, it was held that it had ap- 
plication where différent suits were brought in dift'erent .districts, ot 
where the suit in the other district had been brought in the state court, 
I am unable to see anything in the rule to justify such distinctions. 
The court seems to hâve been influenced by two considérations. One 
was that, if jurisdiction was upheld, that court would be brought m 
confiict with the District Court of the Western District of Tennessee 
But not so. If its judgments were afhrmed, they would hâve been 
res adjudicata of the questions involved in those suits, in the limitation 
proceedings, as was held in the case of In re Sanford Ross, 204 Fed. 
248, 122 C. C. A. 516. The other was the inconvenience ta the parties 
and witnesses of having to go to Pittsburgh f rom Memphis. But they 
did not bave to go there, and the inconvenience to parties and witnesses 
is never a considération in determining a question of jurisdiction. 
Jurisdiction of the person dépends upon service of process within the 
territorial jurisdiction of the court and of a person's property upon its 
location therein, 

Thus far I hâve considered the question of jurisdiction of this 
libel, without taking note of how claimant's attempt to make out that 
by the fifty-seventh rule this court is without such jurisdiction, and 
it is in the District Court of the Western District. It remains to take 
note thereof. In order to présent claimants' position clearly, the rule 
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should be considered somewhat in détail. It consista of two parts — 
the old and the new. The old, in terms, is imperative. It provides 
that "the pétition or libel shall be filed and the said proceedings had." 
The new, in terms, is permissive. It provides that "the said proceedings 
may be had." The old requires the libel to be filed and proceedings to 
be had in either one of two District Courts, to wit, that in which the 
ship or vessel "may be libeled," or, if it "be not libeled," then that of 
the district in which the owner "may be sued," The new permits the 
proceeding to be had in but one District Court, to wit, that "of the dis- 
trict in which the said ship or vessel may be and where it may be sub- 
ject" to its control ; i. e., the district where the ship or vessel may be at 
the time the libel is filed. And it so permits in either of two contin- 
gencies, to wit, "when the said ship or vessel bas not been libeled 
* * * and suit bas not been commenced against the said owner or 
owners," or when suit "has been commenced in a district other than 
that in which the said ship or vessel may be." We hâve to do with so 
much of the rule only as covers the case where suit has been commenc- 
ed against the owner and the vessel has not been libeled. The old part 
of the rule requires that in such a case the libel shall be filed and the 
proceedings had in the District Court of the district where the suit 
is pending, but the new part permits in such a case the proceedings to 
be had in the District Court of the district where at the time of the fil- 
ing of the libel the ship or vessel may be, if the suit "has been com- 
menced in a district other than that in which the said ship or vessel 
may be." In order in such a case for the proceeding to be had in the 
District Court of the district where at that time the ship or vessel may 
be, it must come within this contingency. If it does not, then it is not 
permitted to be filed in such District Court, but is required to be had in 
that of the district where the owner has been sued. 

Now the position of the claimants is that this case does not come 
within that contingency, and hence the libel should bave been filed in 
the District Court of the Western District, in which the libelant has 
been sued. The way in which they make this out is this : The meaning 
of the rule as to this contingency is that, if suit has been commenced 
in a district other than that in which the ship or vessel was at the com- 
mencement of the suit, and not at the time of the filing of the libel, and, 
as the Indiana was at Louisville, in the Western district, at the time the 
first five of the suits to be brought were commenced, those suits had 
not been so commenced, but had been commenced in the same district 
in which the Indiana at that time was. The position is somewhat in- 
volved, and I bave been at some pains to make it clear. Two argu- 
ments are advanced in support of it. One is that the two "may be's" in 
the old part of the rule mean "may bave been." It is claimed that this 
was so decided in the case of In re Luckenbach (D. C.) 26 Fed. 870. It 
is assumed that the question involved in that case was whether those 
words meant "may bave been libeled" and "may bave been sued," or 
"could possibly be libeled" and "could possibly be sued." But there was 
no such question in that case. There a vessel had been libeled in the 
District Court of the Eastern District of New York. The libel was 
pending on appeal at the time the libel for limitation of liability was 
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filed. It was filed in the District Court of the Southern District of New 
York. It was held that it should hâve been filed in the District Court 
of the Eastern District of New York, where the vessel had been libeled, 
though the Hbel was not then pending therein. The court said : 

"Tlte words 'may be libeled,' in the previous clause, must be construed as 
Ineluding cases in which the vessels may hâve been libeled." 

The case, therefore, does not hold that the words "may be" in the 
old part of the rule do not hâve a présent significance. It merely holds 
that such signification does not exclude a proceeding which has been 
conckided in the District Court and is pending in the appellate court. 
But this "may be" came into the rule with the three other "may be's" 
which follow it. And it is more reasonable to hold that it takes color 
from them, and not from the two contained in the old part of the rule. 
They do not hâve référence to the time of the commencement of the 
suit. 

The other argument in support of this position is that, otherwise, 
practically no case is left where the district in which suit has been 
brought is determinative of jurisdiction, and so far the rule is inefïec- 
tive. It is thus put: 

"If where the vessel 'may be' referred to the time when this proceeding 
was filed, then why the rule vrith référence to suits being flled at ail. The 
owner at ail tlmes could move the vessel into any other district into which 
the waters on which it was extended. It might hâve been moved to Pitts- 
burgh or New Orléans and flled the pétition there. The owner Is the only 
one who can file the proceeding. The court did not mean to allow only the 
owner to sélect the jurisdiction. If suits were brought in the district where 
the présence of the vessel was, then the vessel could not be removed to an- 
other district and thèse proceedings taken there." 

But the rule, in so far as it relates to suit against the owner hav- 
ing to do with jurisdiction of the proceeding, practically nugatory 
if claimants' position is not sound. It can hâve application to a case 
where the ship or vessel is entirely lost and there is no pending 
f reight. Where this is not the case, it must be conceded that in so far 
the rule is practically nugatory on any other basis than the soundness of 
claimants' position. And this is as it should be. There should be no 
rule denying jurisdiction to the District Court of the district where the 
ship or vessel is at the time the libel is filed. For it to so do is to run 
counter to the gênerai principles of jurisprudence, which the statute 
contemplâtes should govem in the matter of the distribution of the 
jurisdiction created by it. And no doubt so much ôf the addition to 
the rule as is involved hère was made to prevent this, the particular 
shape which the matter was given being due to the fact, in ail proba- 
bility, that this resuit was brought about by an addition to the rule, and 
not by rewriting it. 

A conclusive answer to the position of claimants is that there is no 
conceivable reason why the présence or nonpresence of the vessel in the 
district at the time suit is commenced against the owner should be 
determinative of the question whether the District Court of the district 
where the ship or vessel may be at the time the libel is filed has juris- 
diction of the proceeding. The case of The John K. Gilkinson (D. C.) 
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150 Fed. 454, is against this position and supports the jurisdiction of 
this court of this proceeding. The proceeding there was instituted in 
the District Court of the Southern District of New York, where the 
vessel then was. Prior to the institution, suit had been brouglit against 
the owner in the Circuit Court of the District of New Jersey, and that 
suit was then pending. It was held that the court in which the pro- 
ceeding was instituted had jurisdiction. It is true that it does not ap- 
pear whether the vessel was in the district of New Jersey at the time 
the suit had been commenced. That matter was not inquired into. 
It was evidently regarded as a matter not affecting the question of juris- 
diction. 
The motion to dismiss is overruled. 



GREAT NORTHERN RY. CO. v. OKANOGAN COUNTY (two cases). 

(District Court, E. D. Washington, N. D. April 10, 1915.) 

Nos. 1922, 1972. 

1. Taxation i&^iiHy^ — Assessment— Adtiiority to Make Assessment— Dél- 

égation. 

Wliere tlie state board of equalization classified railroads for purposes 
of taxation, and arbiti-arily included in oue class ail railroad grades or 
ri.shts of way upon wliich tles bad not been laid or had been renio%'ed, 
whether the right of way had been abandoued or whether the railroad 
was under construction, and direeted county assessors to assess such 
rights of way at 25 cents per lineal foot, the county officers of a county, 
if they deeined such instructions unjust or unequal as applied to a rail- 
road grade and rigbt of way lying wholly in that county, had the priv- 
ilège, if not the duty, of disregarding such Instructions, as the authority 
to value the proporty in tlie county for irarposes of taxation is vested 
in the county oliicers, and tliey canuot shlft or delegate it to any other 
board or officer. 

|_Ed. Note. — For other cases, see Taxation, Cent. Dig. § 788; Dec. Dig. 
«^=4461/2.] 

2. Taxation cês^^SOO — Assessment—Raileoads— Elément of Value. 

In assessiug a railroad for taxation, the cost of construction or repro- 
ductlou, the iucomc, the earning capacity, and the value of stock and 
bonds should ail be taUen into considération, but none of such éléments 
are coiitroUing. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 652-655, 658, 
659; Dec. Dig. <g=^390.:i 

3. Taxation <S=>543 — Recoveby of Tax Paid— Bukden oï Pkoof. 

In an action to recover the aniount of a tax paid under protest on 
the ground that the assessment was excessive, the burden was on plaln- 
tifC to show that the tax was oppressive and illégal, and where its évi- 
dence was uncertain and inconcluslve, and did not satisfy the court as 
to the actual value of the property, or that the assessment as made was 
so excessive as to give rise to an Implication of fraud or mala fldes, 
plaintlff could not recover. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §| 1006-1016; 
Dec. Dig. <S=>543.] 

At Law. Actions by the Great Northern Railway Company against 
Okanogan County. Judgments for plaintifï for a part of the amount 
sued for, as stipulated, and for défendant as to the balance sued for. 

Êi-^For other oasea see same tople & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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F. V. Brown, of Seattle, Wash., and Charles S. Albert and Thomas 
Balmer, both of Spokane, Wash., for plaintifï. 

J. W. Faulkner and Charles A. Johnson, both of Okanogan, Wash., 
and C. H. Neal, of Oroville, Wash. (Francis A. Garrecht, of Spokane, 
Wash., of counsel), for défendant. 

RUDKIN, District Judge. For some years last part the Great 
Northern Railway Company has been the owner of a railroad right 
of way extending from the town of Pateros to the town of Oroville, 
in Okanogan county, a distance of approximately 74 miles, upon which 
a railroad grade consisting of cuts and fills was constructed and com- 
pleted prior to the Ist day of March, 1912. For the year 1912 the 
county assessor of Okanogan county fixed the value of this right of 
way, for purposes of taxation, at $1 per lineal foot, or $5,280 per mile. 
But, while the assessed value was as above stated, the true and fair 
value in money was fixed at double that amount, as ail property in 
Okanogan county for the year in question was assessed at only 50 per 
cent, of its true and fair value. No change in this valuation was made 
or pemiitted by the county board of equalization. In due course, taxes 
to the amount of $13,821.46 were levied against the property thus as- 
sessed, and on the 12th day of March, 1913, thèse taxes were paid un- 
der protest. The présent action was thereafter instituted by the plain- 
tifï to recover back the greater part of the taxes so paid. 

The validity of the taxes is assailed on two grounds ; First, because, 
for purposes of taxation, the state board of tax commissioners of the 
State of Washington had fixed a valuation of 25 cents per lineal foot, 
or $1,320 per mile, on grades and rights of way of like character 
throughout the state during the same period ; and, second, because the 
assessor and county board of equalization of Okanogan county fixed a 
valuation on other property, for taxation purposes, during the same 
year, at from 10 to 30 per cent, of its true and fair value in money, 
while the value of the property in question was fixed at at least five 
times its true and fair value in money, and this action was taken de- 
signedly by the county officers for the purpose of requiring and com- 
pelling the railway company to bear more than its just sliare or pro- 
portion of the burdens of taxation in the county. The complaint con- 
tains other allégations charging a wrongful assessment of a portion 
of the right of way as personal property, thus depriving the plaintifï of 
the rebate allowed by law for the prompt payment of taxes on real 
property; also a wrongful extension of road and school districts over 
the Indian réservation by the board of county commissioners ; but such 
allégations were abandoned before the trial, except as to the question 
of rebates, and the foregoing statement is deemed sufficient to a prop- 
er understanding of the case as presented at the hearing. 

[1] Some time prior to the month of January, 1906, the state board 
of equalization divided the railroads of the state into seven classes for 
the purposes of taxation, designated as "first class," and so on up to 
the "seventh class." Railroads of the fifth class were described as fol- 
lows: 

"Ail railroad grades or rights of way upon which ties hâve net been laid, 
or hâve been removed, shall constitutf the fifth class." 
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A convention of the county assessors of the state, held at the state 
capital in January, 1906, adopted this classification and fixed the valu- 
ation of railroads of the fifth class, for the purposes of taxation, at the 
sum of $1,320 per mile, or 25 cents per lineal foot. The proceedings 
of this convention, in pamphlet form, and entitled, "Instructions to 
County Assessors by the State Board of Tax Commissioners," were 
distributed to the various county assessors, who were instructed by the 
state board to conform thereto. How long thèse instructions contin- 
ued in force is a question upon which members and ex-members of the 
state board do not agrée. Some members testified that the instruc- 
tions continued in force during subséquent years, and were sent out to 
county assessors whenever an inquiry was made concerning the valu- 
ation of this class of property for the purposes of taxation, and tax 
agents of several railroads testified that the unused and abandoned 
rights of way belonging to their companies were assessed on this basis 
after 1906. Other members of the state board testified that the in- 
structions were not observed after 1906, and it was an admitted fact 
on tlie trial of this case that entirely dififerent instructions were given 
by the state board to the county assessor of Okanogan county in rela- 
tion to the valuation of the property now in question for the year 1912. 

But the instructions of the state board of tax commissioners are in 
my o]jinion utterly immaterial in this case. Authority to fix the value 
of private property in Okanogan county for the purposes of taxation 
is vested by law in the county officers of that county, and this authority 
they cannot shift or delegate to any other board or officer. The classi- 
fication reierred to would seem to be arbitrary and lacking in uniform- 
ity and equality at best. Why should an abandoned railroad right of 
way, of little or no value to the owner or anybody else, which may 
never again be used for railroad purposes, be valued the same as a 
right of way upon which a railroad is under construction, ready to re- 
ceive the ties and rails? A railroad right of way of necessity increases 
in value daily as construction work progresses until the road is finally 
completed; and if the county officers of Okanogan county deemed the 
instructions of the state board unjust or unequal in their results as ap- 
plied to this grade and right of way, in their then condition, it was their 
privilège, if not their duty, to disregard them. In Great Northern Rail- 
way Company v. Snohomish County, 48 Wash. 478, 93 Pac. 924, and 
54 Wash. 23, 102 Pac. 881, the Suprême Court of the state held that, 
inasmuch as the state board of tax commissioners was empowered to 
exercise gênerai supervision over assessors and county boards of equal- 
ization, to the end that assessments should be equal and uniform as be- 
tween the différent counties, the state board might fix the value of rail- 
roads extending through more than one county for the purposes of tax- 
ation ; but that holding gives no sanction to an attempt on the part of the 
state board to fix or détermine the value of local property wholly with- 
in Okanogan county for taxation purposes, if any such attempt has in 
fact been made. The validity of the taxes is therefore not afïected by 
any action taken by the state board of tax commissioners. 

[2] Before attempting to fix the value of the right of way, it 
might be well to inquire into its characteristics. Strictly speaking, it 
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is ueither railroad property nor land; but it partakes more of the 
nature of the former than of the latter, and must be treated as railroad 
property for the purposes of taxation and in other cases where its value 
is called in question. The narrow strip contained in the right of way 
loses its chief value as land the moment it is severed from the ad- 
jacent tracts, and the more it is improved for railroad purposes the 
less valuable it becomes for other purposes. Viewed in this light, 
how should its value be determined? The value of a completed rail- 
road is not easy of ascertainment. Railroads are not usually bought 
and sold on the open market, Their value is in use, rather than in 
exchange, and many éléments go to make up that value. The cost 
of construction or reproducing, the income, the earning capacity, the 
value of stock and bonds, hâve ail been taken into considération by 
the courts. None of thèse éléments are controlling, however. A 
railroad may cost more or less than its actual wortli ; its income or 
earning capacity may dépend on the future development of the coun- 
try through which it passes, and the stock market may be demoralized. 
And when we come to consider the value of an uncompleted rail- 
road, without stock or bonds, without biisiness or earning capacity, 
thèse difïiculties are greatly enhanced. Perhaps, in the absence of 
any showing to the contrary, taxing officers and courts hâve a right 
to présume that the railroad company is engaged in a legitimate busi- 
ness enterprise for gain, and that the right of way and grade are 
worth the money invested in them up to any given point of time. 
Thus, in State v. Central Pac. Co., 10 Nev. 47, 74, Mr. Justice Beatty 
says : 

"To détermine the value of a railroad, then, the very first inquiry is as to 
its actual cost. That, prima fade, is its value. But If it appears that the 
actua! cost was in excess of the necessary cost, the necessary cost is the 
proper standard. If it further appears that the net income of the road does 
not amount to current rates of interest on its necessary cost, and is not 
likely to do so, or if the business of the road is llkely to be destroyed or 
impaired by compétition or other cause, or, in short, if the utillty of the road 
is not equal to its cost, then its value is less than Its cost, and must be 
determined by référence to its utillty alone." 

[3] Such being the éléments that go to make up the value of rail- 
road property, what is there in the record in this case to guide the 
court to a correct conclusion? The county assessor of the défendant 
county testified that he applied to the state board of tax commissioners 
and to the plaintiff company for data and information concerning 
the value of the property, but received no aid from thèse sources. 
He then resorted to some engineering guide or handbook, showing 
the average cost per mile of the right of way and grade of the plain- 
tiff company in this state and of other railroads in other states, and 
from this determined that the true and fair value, in money, of the 
right of way and grade in question, was approximately $2 per lineal 
foot. On 50 per cent, of this he based his assessment. I refer to this 
testimony without criticizing or approving the course pursued, be- 
cause the court is concerned with results rather than with methods. 
It only goes to show the uncertain basis upon which the valuation 
was fixed by the county in the first instance. The .burden of proof 
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was upon the plaintiff, however, to show that the tax was oppres- 
sive and illégal, and the testimony produced by it was equally un- 
certain and equally inconclusive. Three witnesses testified in its 
behalf, fixing the value of the right of way and grade at perhaps less 
than 25 per cent, of that fixed by the county authorities; but none 
of thèse witnesses qualified as experts on the value of property such 
as I hold this to be, and apparently could not so qualify. The record 
further shows that their opinion or estimate was based upon a com- 
parison between the land embraced in the right of way and other 
adjacent lands, and that their opinion was controlled largely, if not 
entirely, by the value they placed on adjacent lands of like kind and 
quality. If their premise was false, their conclusion was erroneous, 
and the court finds itself wholly unable to say f rom the testimony ad- 
duced what the actual value of the property was on the Ist day of 
March, 1912, or that the assessment as made was so excessive as 
to give rise to an implication of fraud or mala fides. 

The plaintiff is therefore entitled to no redress beyond a recovery 
of the rebate on a portion of the taxes paid, as stipulated at the trial. 
The conclusion hère reached also disposes of case No. 1972 between 
the same parties, submitted on the same record. 

Let findings and judgment be entered accordingly. 



UNITED STATES v. PHILADELPITIA & K. RY. CO. 

(District Court, E. D. Pennsylvania. May 10, 1915.) 

No. 2398. 

Gabriers ®=>37 — Teanspoktation of Animals — Statutes. 

Act June 29, 1906, c. 3594, 34 Stat. 607 (Oomp. St. 1913, §§ 8651-8654), 
prohibits carriers in interstate commerce from conflning animais in cars 
longer than a specilied time without unloadlng for rest, water, and feed, 
and provides that animals so unloaded shall be fed and watered during 
the rest, and déclares that any carrier knowiugly and willfully failing to 
comply with the act shall be liable to a penalty. A contraet for the car- 
riage of live stock called for delivery at a private siding of the consignée, 
but custom required the carrier to place the cars at a point on the siding 
opposite a runway provided for unloading. The carrier did not place the 
cars at the point of unloading within the time, but confined tht stock in 
the cars beyond the statutory period without unloading the same for rest, 
water, or feeding. Nothing prevented the carrier from unloading, feeding, 
and watering the stock. Held, that the carrier was liable to the penalty, 
for the delivery of the stock was not comjjlete until each car was placed 
opposite the runway for unloading, since, as long as the responsibility or 
the carrier rested on it, the responsibility for the care of the stocli con- 
tinued, so that it was required to provide for the care of the stock until 
Its duties as carrier had been f uliilled by complète delivery. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. ®=37.] 

Action for a penalty by the United States against the Philadelphia & 
Reading Railway Company. Judgment for the United States. 

(gs»For other cases set same topio & KBY-NUMBBR in aU Key-Numbared Digesta & Indexes 
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Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, 
U. S. Atty., both of Philadelphia, Pa. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This is an action for a penalty un- 
der the provisions of the act of June 29, 1906. It was by agreement 
tried before the court without the intervention of a jury under the 
provisions of the Revised Statutes. There were several cases tried 
at the same sitting of the court, although kept separate in form. The 
facts are not in controversy. The présent case is in efïect a case 
stated. There is but one question involved in it. The question is 
whether the défendant carrier had been relieved from responsibihty 
for the care of cattle shipped over its road. Whether so relieved turns 
upon the question of delivery. For the purpose of having this ques- 
tion squarely met, and having no other questions involved in the case, 
the défendant admits its act to hâve been knovvingly and willfully 
committed, within the meaning of the act of Congress. 

The shipment concerned was one of cattle. They were consigned 
to J. J. Félin & Co., of Philadelphia. The shipments came on two 
cars, L. V. Nos. 89919 and 90000. There were 27 cows in each 
car. The cars were loaded in Buflfalo, and came over the tracks 
of the Lehigh Valley Railroad to East Penn Junction, and were there 
transferred to the tracks of the défendant company and transported 
to Nicetown, their destination. They were loaded September 30, 
1912, at 1 :40 p. m., and arrived at their destination October 2, 1912. 
There had been an extension of the time during which the cattle 
could be confined. They arrived at the place of destination within 
the time limit. A bill of lading called for a delivery on the siding 
of the consignées to which cars were taken by the défendant Com- 
pany. This siding belonged to the consignées, and the défendant 
company had no connection therewith, beyond the right to enter upon 
the said siding for the purpose of there delivering cars consigned to, 
the owners of the siding and the further purpose of taking cars there- 
from. Adjacent to the siding is a permanent runway, which afifords 
the only means for loading and unloading live stock to and from cars 
on the siding. Although the cars reached the siding within the time 
limit, as above stated, the cars stood there unloaded for a consider- 
ably longer time. The time limit was 36 hours. In the case of car 
L,. V. No. 89919 a period of at least 46 hours elapsed from the time 
the Lehigh Valley Railroad took charge of them until unloaded. In 
the case of car L. V. No. 90000 a like time of 68 hours elapsed. 
Neither of cars had been unloaded en route, and the cattle had been 
kept in the cars without rest, water, or feed for the lengths of time 
above mentioned, respectively. 

The only explanation for the delay is to be found in the fact that 
when the cars arrived there was an unloaded car then standing op- 
posite the runway. The défendant company removed this car, and 
pushed the two cars first referred to over the siding and beyond the 
runway, and then replaced the car which had been removed. After- 
wards the défendant company removed the last-mentioned car when 
it had been emptied, and movéd one of the first-mentioned loaded 
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cars opposite the runway or chute. After this had been unloaded, at 
the request of the consignées, this car was removed, and the second 
of the first-mentioned cars was placed opposite the runway and un- 
loaded. There was no provision in the contract of hiring for sucn 
switching service; the contract of carriage calHng for delivery at 
the siding only. The stipulation entered into by the parties makes 
the ruiing of the case to pivot upon the point of whether the de- 
livery was complète when the cars were placed upon the siding, or 
not until the cars were placed opposite the runway or chute, which 
was the only place at which practically the unloading could be ac- 
complished. 

The contract is a Pennsylvania contract. As illustrative of the 
law of Pennsylvania on the subject of delivery by carriers by rail, 
we bave been referred to the case of McMasters v. Penna. Railroad, 
69 Pa. 374, 8 Am. Rep. 264, and Allan v. Railroad, 183 Pa. 174, 38 
Atl. 709, 39 L. R. A. 535. Thèse cases rule that the question of 
delivery is determined by contract and by custom. If not controUed 
by express terms in the contract, a clearly established custom will 
prevail, if reasonable and otherwise within the rule of good customs. 
We therefore get the principle that the question of when delivery is 
complète, in the sensé of the responsibility of the carrier ending, 
dépends upon the contract of shipment, construed and interpreted in 
the light of established custom in gênerai cases and the practice with 
particular shippers. In other words, the terms of the formai con- 
tract are to be considered as modified by the practice. The practical 
application of the principle to this case is that the contract is to be 
assumed to mean that the cattle would be delivered on the siding in 
accordance with the usual practice. The inference is irrésistible from 
the facts stipulated that the practice of the railroad company in its 
dealings with shipments of this character was not to limit the carriage 
to the placing of the cars on the siding, but to continue it to the 
placing of the cars opposite the chute. What was donc in this case 
conformed to this practice. That the formai terms of the printed 
contract of shipment did not disclose any contractual obligation upon 
the carrier after the cars had reached the siding is aside from the 
question hère involved, because the practice is to be written into the 
printed terms, and when so read the contractual obligation does arise. 

This principle of interprétation of the contract of delivery is pe- 
culiarly applicable in respect of the relations of the carrier to the 
provisions of the act of Congress and of the purposes of the latter. 
The purpose is to assure proper care of the animais shipped. Pri- 
marily the obligation of the railroad company is that of a carrier 
only. S'ustenance care rests upon the owner. The law, however, im- 
poses it upon the carrier as well. The carrier cannot relieve itself 
from this law-imposed duty by contract. As long as the responsibihty 
of the carrier rests upon it, the responsibility for the care of tlie 
animais continues. It must therefore provide for their care until its 
duties as a carrier hâve been fulfilled. As under the facts in this 
case, by its contract with the consignées as modified by its practice 
under that ferra of contract, it did not deliver to the consignée until 
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the car was placed opposite the runway, its responsibility as a care- 
taker contirtued to that time, and, as more than the statutory time 
limit had elapsed, the liability to imposition of the fine foUows. 

The case is formally disposed of by the following findings of fact 
and conclusions of law : 

Findings of Fact. 

1. The formai written contract of carriage called for delivery at 
the private siding of the consignée at Nicetown, Philadelphia. 

2. The custom and practice in like deliveries by the carrier to the 
consignée was that the carrier should place the cars at a point on the 
siding opposite the runway provided for the unloading of cattle from 
the cars. 

3. So far as it is a question of fact, the fact is found that the 
contract of carriage between the carrier and the consignée called for 
delivery at a point on the siding opposite the runway. 

4. The défendant railroad, Philadelphia & Reading Railway Com- 
pany, between September 29, 1912, and October 4, 1912, transported 
two car loads of cattle, containing 27 cows each, from one state, to 
wit, the State of New York, into and through another state, to wit, 
the state of Pennsylvania, and confîned the said cattle in said cars 
for a longer period than 36 consécutive hours without unloading the 
same into pens or otherwise for rest, water, or feeding, without such 
unloading having been prevented by any accidentai or unavoidable 
cause, and said animais were not at the time carried in cars in 
which they could hâve had proper feed, water, space, and opportunity 
to rest, nor did said cattle hâve in fact proper food, water, space, or 
opportunity to rest. 

5. The said défendant, Philadelphia & Reading Railway Company, 
knowingly and willfully failed to comply with the provisions of the 
statutes of the United States in the respect above mentioned. The 
time during which said failure to provide said cattle with proper 
feied, water, space, and opportunity to rest was in respect to one of 
said cars, to wit, h. V. No. 89919, for and during a period of 46 
hours, and with respect to the other of said cars, L. V. No. 90000, 
was for and during the period of time of 68 consécutive hours. 

Conclusions of Law. 

1. So far as it is a question of law, the delivery of the cattle by 
the carrier to the consignée was not complète until each car in which 
the cattle were loaded was placed opposite the runway on the siding 
of the consignée. 

2. So far as it is a conclusion of law, delivery of car L. V. No. 
89919 to the consignées had not been made until 46 hours after de- 
livery to the carrier, and delivery of car L. V. No. 90000 was not 
made to the consignée until after the lapse of 68 hours from the time 
of delivery to the carrier. 

3. The United States is entitled to judgment in its favor and agains. 
the défendant for the sum of $100 penalty prescribed by the act 
of Congress. 

4. The United States is entitled to costs. 
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UNITED STATES v. PHILADELPHIA & R. RT. 00. 
(District Court, B. D. Pennsylvania. May il, 1915.) 

No. 2846. 

1. Carriers ®=>37 — Teanspoktation of Animals — Statutes. 

Tlie purpose of Act June 29, 1906, e. 3594, 34 Stat. 607 (Comp. St. 1913, 
§i 8651-8654), prohibiting carriers in Interstate cdmtBerce frotn confinlng 
animals in cars longer than a specifled perlorl wlthout uilloading for rest, 
water, and. feed, and providing that animals so unloaded shall be prop- 
erly fed and watered, is to make sure that animais confiped in cars shall 
not go without feed and water and rest for more than tbe specifled time, 
and the duty'of complying with the aCt is placed on the carrier; but the 
duty imposed on a carrier is imposed on it in its relation as carrier to the 
shipment. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <g=^37.] 

2. Carriers ®=»37 — Transportation of Animals — Statutes. 

A contract for the shipment of live stock called for delivery at a town, 
but practice required delivery at the consignee's private unloading chute. 
The carrier placed cars in unloading position at the chute, and notifled the 
consignée thereof, nearly two hours before the expiration of the time limit 
prescribed by Act June 29, 1906; but the stock was not unloaded until 
nearly three hours overtime. The carrier had no reason for believing that 
the animals would not be unloaded until after the time limit. Ueld, that 
the carrier's responsibility as such for the shipment terminated within the 
time limit, and it did not knowingly and willfully fail in performing the 
statutory duty. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <S=>37.] 

Action for a penalty by the United States against the Philadelphia 
& Reading Railway Company. Judgment for défendant. 

Robert J. .Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This case is one of an action for 
the imposition of a penalty under the provisions of the act of Con- 
gress of June 29, 1906. By agreement it was heard by the court with- 
out a jury. The actual facts are not in controversy. The différences 
of the parties arise out of the inferences to be drawn from those 
facts and the conclusions of law which flow from the^ultiniate facts 
found. Without other classification the questions involved may be 
thus formulated: 

(1) Had the responsibility of the carrier for the .shipments ended 
before the violation of the law began? ' 

(2) Did the défendant knowingly and willfully fail in the perform- 
ance of its statutory duty? 

[1, 2] A statement of the conditions of duty and fact involved will 
give us a helpfully clarifying view of the proper answers to thèse ques- 
tions. The purpose of the act of Congress is to make sure that cat- 
tle confined in cars shall not go without water, etc., for more than 

(g=:5For other cases see sarae topic & KEY-:«UMBER in âlI Key-Numbered Digests & Indexes 



UNITED STATES V. PHILADELPHIA 4 B. EY. CO. 207 

36 hoors. The duty of seeing to compliânce with this requirement is 
placed upon the carrier. The shipment hère consistée! of 142 hogs, 
consigned by Zimmer Bros., of Buffalo, N. Y., to Louis Burk, at Phil- 
adelphia. The défendant company received the consignment and 
transported the hogs over its line f rom South Bethlehem in car M. S. C. 
10818. Thé time limit began at 5 o'clock p. m. May 13, 1913, and the 
car was placed in unloading position at the unloading chute of the con- 
signée and the consignée duly notified at 3:08 o'clock a. m. May 15th. 
This was nearly 2 hours before the expiration of the time limit. The 
hogs were in fact, however, not unloaded until 7:40 o'clock a. m., 2 
hours and 40 minutes overtime. The track is one of a network of 
tracks in défendant company's yard, but goes to the private stock barn 
of this consignée, and is used exclusively for shipments to him. The 
défendant company had no notice or intimation or reason for ex- 
pectation that the hogs would not be unloaded until after the time lim- 
it, beyond the fact that the consignee's place was closed from 6 p. m. 
to 6 a. m. The contract of shipment called for delivery at Philadel- 
phia. It was the practice to deliver as this delivery was made. 

Thèse facts call for an answer to each of the questions raised ex- 
onerating the défendant. Such a construction should be given the act 
of Congress as that évasion of the duties imposed upon carriers shall 
not interrupt its enf orcement. The rights of défendant, however, can- 
not be ignored or overridden. The duty is imposed upon railroads 
in their relation as carriers to the shipments. There is neither justice 
nor Sound policy to be served in extending the period of the respon- 
sibility of the carrier beyond the time of delivery, where there is time 
left after dehvery to unload, and the carrier has neither notice nor 
reasonable ground of expectation that the cattle will not be cared for 
as the act of Congress requires. There is no occasion for spécial 
findings in this case. 

Judgment is rendered in favor of défendant by the dismissal of the 
proceedings against it. 



UNITED STATES v. PHILADELPHIA & R. HT. CO. 

Pistrict Court, B. D. Pennsylvania. May 14, 1915.) 

No. 3296. 

1. Cabkiees ®=»37 — Tbanspobtation of Animals — Statutes. 

The obligation Imposed on carriers by Act June 29, 1906, c. 3594, 34 Stat. 
607 (Comp. St. 1913, §§ 8651-8654), prohibiting carriers in Interstate com- 
merce from confining animais in cars for a longer period than specified 
without unloading for rest, water, and feed, and providlng that animais 
80 unloaded shall be fed and watered during the rest, and declaring that 
any carrier knowingly and wlllfuUy failing to comply with the act shall 
be liable to a penalty, is imposed on carriers as such, and only as long 
as the animais are in the course of transportation, and a carrier must pro- 
vide Itself with the means of the performance of the duty imposed on it, 
by having relay stations at such places along its Unes, so that the animais 
during transportation may be unloaded, watered, and fed, and any f allure 

4=»For otber caae« ses same topic & KSV-NUMBEÎR In ail Key-Numbered Digests & Indexes 
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ot the carrier to comply with the act must be knowingly and wîllfùHy doîie 
to subject It to a penalty. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ &5, 927; Dec. 
Dig. ®=>37.] 

2. Cabbiebs <s=337 — Teanspobtation of ANmALS — Statutes. 

Failure of a carrier to unload animais du ring transportatlon for rest, 
water, and feed, as required by Act June 29, 1906, must be without any 
excuse by the intervention of unavoidable or unanticipated causes, and 
the act meets spécial exigencics and conditions; and wbere the trans- 
portatlon ends within the time limit a carrier need not, to escape lia- 
bility therefor, provide for the care of the animais. 

[Ed. Note. — Eor other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. €=37.] 

3. Cabkiees <s=337 — Transportation of Animais — Statutes — Régulations — 

"WlLLFULLT." 

A carrier of animais delivered them on the consignee's private track op- 
posite a runway for unloading, and notifled the consignée to unload, 
within the time limit fixed by Act June 29, 1906 ; but ttie animais were 
not unloaded until about six hours after the expiration of the time limit, 
because the consignee's place of business was closed at the time the cars 
were plaoed for unloading, and because stormy weather rendered unload- 
ing impracticable. The carrier had notice of the conditions prevailing 
at the place of delivery. Held, that the carrier was not subject to the 
penalty imposed, though the act committed by it was knowingly done, for 
it was not guilty of willfully confining the animais in cars beyond tha 
time limit, for the word "willfully" carries with it the thought of an in- 
tentional ignoring of the law or of indifférence to its provisions. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <S==>a7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Willful.] 

Action for a penalty by the United States against the Philadelphia & 
Reading Railway Company. Judgment for défendant. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This is an action for the penalty 
imposed by the act of Congress of June 29, 1906. By agreement trial 
by jury was waived and the cause heard by the court. It is one of sev- 
eral like, or at least similar, cases. The questions involved arise out 
of this state of facts : 

A car load of ISO hogs were shipped from the National Stockyards 
in Chicago, consigned to A. H. March Packing Company at Bridge- 
port. They were unloaded, watered, and fed in Pittsburgh, ànd there 
transferred to car P. L. 647680 and transported over defendant's rail- 
road to destination. The place of delivery at which the carriage ended 
was in the freightyard of défendant at a point on a siding opposite a 
runway or chute leading into a cattle pen. This consisted of a space 
inclosed with a fence. There was no shelter provided, and no con- 
struction other than the inclosing fence. The car re9.ched the chute at 
8 o'clock, and the consignées were notified at 9 :3G p. m. of March 6, 
1914, to unload. The latter hour was 2 hours within the time limit. 

$=s>For otber cases «ee sama toplc t KEY-NITMBBR in oll Key-Numbftred Dieeats & Indvsea 
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The hogs were not unloaded until 6:15 a. m., 6 hours and 45 minutes 
beyond the time limit. 

There were two causes of delay, both of which were operating to 
prevent unloading. One was that the consignées' place of business 
was closed between 5 :30 p. m. and 6 o'clock a. m., and there were no 
men at hand to drive the hogs, and besides this it was not practicable to 
drive them in the dark. The other cause was that a storm, which could 
be fairly characterized as a blizzard, was raging at the time. The 
weather was cold and there was a heavy fall of snow upon the ground. 
Good judgment dictated that the hogs be kept in the car, in préférence 
to being turned into the open pen. The practice was to turn hogs into 
the pen. From this they were taken by the employés of the consignées 
to the yards of the latter, which were from one-fifth to one-quarter of 
a mile away. 

The défendant company had direct notice of the conditions prevail- 
ing at this place of delivery. Shipments of hogs reached the siding 
at times after dark, and the hogs could not be taken from the pen until 
the next morning, and after the expiration of the feeding time limit. 
The A. H. March Company was the only consignée to whom deliveries 
were made at this pen. For whatever bearing this fact may hâve upon 
the case, it is found that the siding and pen were maintained for the 
sole use of this consignée. The notice of conditions was directly giv- 
en to the railroad company in an application to hâve the railroad com- 
pany provide a pen which gave shelter to the hogs — proper and suitable 
protection. This the railroad company declined to do, thinking it would 
involve providing like accommodations to every shipper. This would 
bave been impracticable. 

[1] Before formulating the spécifie questions which arise in this 
case out of its spécial f acts, a f ew gênerai observations may be helpf ul. 
It is to be recalled that the primary obligation of feeding thèse hogs 
was not upon the railroad. The obligation which is imposed upon 
them by the act of Congress is imposed upon them as a carrier, and 
only as long as the animais are in the course of transmission over the 
railroad. Moreover, what the railroad is required to do is required 
of it because of the default of the owner of the animais from whom by 
law the railroad can recoup the expenses to which it bas been sub- 
jected. Ail of which the railroad company is called upon to do is 
therefore done during the carriage, and cannot be done after the car- 
nage bas ended. The motive behind this législation is in one of its 
phases at least what may be characterized as humanitarian. The élé- 
ment of cruelty enters into the act of omission for which the penalty 
is' imposed. The act of the carrier must hâve been "knowing and will- 
ful." 

[2] More than this, or as part of it, the act of omission must be 
one without the excuse of the intervention of unavoidable or unantic- 
ipated causes interfering with or preventing the things required to be 
done. In the instant case, the carriage was complète and the "trans- 
porting" was at an end. Had the hogs been unloaded in fact, the de- 
livery would bave been complète, and the responsibilities of the carrier 
would hâve ended, unless liiis further obligation resta upon them to 
223 F.— 14 
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have constructed and maintained such a pen as would permit the care 
requîred bythe Act to be given the animais. As a practical matter, 
this îs the real question in the case. The act of Congress is one en- 
acted for such a purpose that the obligation which it imposes should 
not be weakened, nor its binding force lessened, by mère construction. 
It is just as clear, however, that there was no purpose or intention to 
impose unjust restrictions or duties impracticable of performance upon 
carriers. The exceptions and provisos introduced into the act give 
it the elasticity required to meet spécial exigencies and conditions. It 
is the fair intendment of the act that the carrier should provide it- 
self with the means of the performance of the duty imposed upon it. 
This the défendant company has done by having relay stations at 
such places on its lines as that animais during transportation may be 
unloaded, watered, and fed. 

We do not find in the act any requirement, where the transportation 
ends within the time limit, that they shall provide for the care of the 
animais thereaf ter. We theref ore cannot find in this case the obliga- 
tion was upon the railroad company to have provided the shelter 
sheds suggested. Where the delivery place is one of common deliv- 
ery, and the carrier has reason to anticipate that cattle unloaded there 
will or may be kept beyond the time limit bef ore being passed over to 
the care of the consignée, the obligation in such cases might be visited 
upon it ; but it could only be because there the delivery under such cir- 
cumstances might be held not to be complète. 

[3] We are further unable to find in this case that the défendant 
company knowingly and willfully confined thèse hogs in the cars for 
more than 36 consécutive hours. The confinement beyond the limit hère 
was due, as we find, to the fact that the care of the animais was pre- 
vented by storm, and causes which were unavoidable and could not 
have been anticipated or foreseen under ail the circumstances afifecting 
this shipment. This conclusion is in accordance with the adjudged 
cases. The act of omission committed by défendant was "knowingly" 
done. "Willfully," however, is an attitude of mind and will. It car- 
ries with it the thought of an intentional ignoring of the law, or of in- 
différence to its provisions. There is nothing to justify such a finding 
in this case. It cannot be found in the bald fact that the hogs were con- 
fined more than 36 hours, when it also appears that they were not 
in transit after the time limit. The act was intended "to prevent cru- 
elty to animais in transit," or at least "while in custody for transit." 
B. & O. V. U. S., 220 U. S. 106, 31 Sup. Ct. 368, 55 L. Ed. 384. 

Had there been the further élément of a free choice on the part of 
the railroad managers, had there been, or to meet the requirementg 
of the act should have been, an unloading place to which the animais 
might have been taken, a différent finding might have resulted. The 
f acts are, however, thèse : The railroad had perf ormed its task of trans- 
portation within the time limit. An exigency confronted it. This 
called for the exercise of judgment. For ail we know, the carriage of 
the car to a place of unloading would have been fruitless of benefit to 
the hogs. .To have technically relieved the carrier of responsibility 
by unloading the hogs upon, the consignée would have been an added 
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cfuelty. It cannot be said the railroad did not do the best which 
could hâve been done under the circumstances. Its managers certainly 
cannot be said tô hâve been guilty of "willful cruelty," nor can the rail- 
road justly be said to hâve failed in the performance of its duty, unless 
its duty was to hâve provided unloading sheds at every place of de- 
livery. Critici'sm of the railroad in this case is indeed confined to this. 
The answer is that, whenever it is the will of Congress to place this 
measure of duty upon them, the law will so read. 

We hâve followed the rulings in the cases of St. Josephs v. U. S., 187 
Fed. 104, 110 C. C. A. 432; Chicago v. U. 'S., 194 Fed. 342, 114 C. C. 
A. 334; U. S. v. Lehigh Valley, 204 Fed. 705, 123 C. C. A. 9; U. S. v. 
Chicago (D. C.) 21 1 Fed. 724. There is no occasion for spécial findings. 
We find the défendant not to hâve been guilty of the acts calling for 
the imposition of the fine. 

Judgment, therefore, is directed to be entered in favor of the de- 
fendant. 



UNITED STATES V. PHILADELPHIA & R. R. CO. 

(District Court, E. D. Pennsylvania. May 13, 1915.) 

No. 3294. 

CARRiERg <g=>37 — Teanspoetation of Animals — Statutes. 

Act June 29, 1906, c. 3594, 34 Stat. 607 (Comp. St. 1913, §§ 8651-8654), 
prohibits carriers in Interstate commerce from conflnlng animais longer 
than a specifled time without unloading for rest, water, and feed, and 
déclares tbat any carrier knowingly and willfuUy failing to comply with 
the act shall be liable to a penalty. A carrier placed cars of live stock 
on the consignee's siding for delivery, and notified the consignée thereof, 
within the tlme limit. The consignée refused to unload, because its place 
of business was closed, and because of the cold and stormy weather. 
The carrier had provided proper unloading pens, but they were not within 
available distance. The carrier confined the animais In the cars, and 
hauling the cars to its pens would not hâve released the animais sooner 
than, was done. The carrier knew of the conditions of the consignee's 
siding and had refused to erect a shed there. Held, that the carrier was 
not liable for a penalty, because the act did not impose a duty to provide 
shelter pens at every place of delivery of car load shlpments of animais, 
and because it did not confine the animais beyond the time llmited in cars 
while m transit, and because there was no willful failure of the carrier 
to comply with the act. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 95, 927; Dec. 
Dig. ©=537.] 

Action for penalty by the United States against the Philadelphia & 
Reading Railroad Company. Judgment for défendant. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. This case is one of an action for the 
recoVery of the penalty imposed by the act of June 29, 1906. The facts 
are, as far as the imposition of the penalty is concerned, the same as in 
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case No. 2398, 223 Fed. 202, and in No. 3296, 223 Fed. 207, with thèse 
différences : In No. 2398, the défendant company admitted its acts 
were "knowingly and willfully" done. In No. 3296 the cars were in 
f act placed opposite the unloading chute within the time limit, but de- 
fendant denied any willful omission of duty. In the présent case the 
cars were placed on the siding, and in hke manner willfulness is denied. 
The cause was by agreement tried without a jury. 

The facts in the case are thèse: The case concerns a car load of 
167 hogs. They were last cared for at Pittsburgh, en route from be- 
yond the state of Pennsylvania, and were there loaded on defendant's 
car March 9, 1914, at 11 :30 a. m., consigned to A. H. March Packing 
Company at Bridgeport. The car arrived at the place of delivery at 8 
o'clock p. m. March 10, 1914, and the consignée notified at 9 :30 p. m. 
The consignée ref used to unioad. There were two reasons for this : 
The place of delivery was on a siding in defendant's yard about one- 
fifth to one-quarter of a mile from the plant of consignée. The siding 
was used exclusively for the shipments of this consignée. The arrange- 
ments made consisted of an unloading chute, which led into an open 
pen. This consisted merely of a fence-inclosed space. There was no 
shelter or overhead construction of any kind. One of consignées' rea- 
sons for refusing to unioad was that their place of business was closed 
from 5 :30 p. m. until the next morning. There were no nien to handle 
the hogs, and besides it was not practicable to drive them at night. The 
other reason was that the night was cold and stormy, and the hogs, if 
turned out of the car into the pen, would hâve perished. Upon the 
refusai of the consignées to unioad, it then became a matter of judg- 
ment what to do with the hogs. It was decided to leave them in the 
car. The défendant company had provided proper unloading pens for 
animais, so as to assure their not being confined over the time limit 
while in transit. There was no évidence, however, of any such pen 
being within available distance. It will be observed that the car reached 
its destination within the time limit. This had been extended to 36 
hours, and there were 3% hours to spare after arrivai of the car, and 2 
hours after notification to the consignées. The car could not be taken 
to the chute, because the car which figured in case No. 3296 had been 
placed there. The only courses open to the railroad managers were to 
hâve hauled the car away, to hâve unloaded the hogs into the open pen, 
or to hâve done what they did do. We cannot find under the évidence 
that hauling the car away would hâve released the hogs sooner than 
was done. The unloading of them to face perishing in the storm would 
hâve been cruelty. The only thing left to be done was to do just what 
was done. The érection of a sheltered pen, where animais could be 
taken care of, would hâve met the exigencies of the situation. The 
défendant company had knowledge of the conditions, having been asked 
to erect such a shed. This they had declined to do. They can, there- 
fore, be found to hâve acted with knowledge; but there is no justifi- 
cation for a finding of "willful" failure to comply with the require- 
ments of the act of Congress, unless it was their légal duty to supply 
accommodations for animais at each place of delivery. 
The légal principles involved hâve been f ully discussed in connection 
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with case No. 3296. There is no occasion to discuss them further, and 
none for spécial findings. We tiierefore content ourselves with a state- 
ment of the conclusions reached, which are: 

1. The act of Congress does not impose a duty upon railroads to 
provide shelter pens at every place of delivery of car load shipments of 
animais. 

2. The défendant did not confine thèse hogs beyond the time limit 
in cars while in' transit. 

3. There was no willful failure on the part of the défendant to com- 
ply with the requirements of the act of Congress. 

Judgment is therefore entered in f avor of the défendant. 



UNITED STATES v. PHILADEXPHIA & R. RY. CO. 

(District Court, E. D. Pennsylvania. May 13, 1915.) 

No. 3434. 

Caerieks <S=>37 — Teansportatios of Animais— Statutes—Knowinglt and 

WlLt-FULLY. 

Act June 29, 1906, c. 3594, 84 Stat. 607 (Comp. St. 1913, §§ 8651-8654), 
proliibitlng carriers In Interstate commerce from confining animais in 
cars longer than a specified time wlthout unloadlng for rest, water, and 
feed, and declarlng that any carrier knowingly and willfully failing to 
comply with the act shall be liable to a penalty, imposes on a carrier the 
performance of a duty primarlly resting on the owner to feed his own 
stock, and a failure to obey the act is not made punitive unless it is with 
knowledge and is willful, and a carrier conflning animais in cars beyond 
the time limlted, through a clérical error of the receiving clerk failing 
to note the loading time at initial point and to mark the shipment for un- 
loading at a point for unloadlng for rest, water, and feed, is not subject 
to the penalty, because the carrier's act was not knowingly and willfully 
commltted. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. (©=^37.] 

Action for penalty by the United States against the Philadelphia & 
Reading Railway Company. Judgment for défendant. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. This is an action for the penalty 
imposed under the act of Congress of June 29, 1906. Trial by jury 
was waived by agreement, and the case tried before the court. 

The f acts are thèse : A car load of 168 hogs was shipped from Cin- 
cinnati, Ohio, consigned to J. J. Félin, at Nicetown, Philadelphia. Thft 
hogs were unloaded, watered, and fed at Pittsburg. They were then 
loaded on car P. L. 658237, April 22, 1914, at 6 o'clock a. m. The 
time limit had been extended and expired at 6 p. m. April 23d. The 
hogs were, however, kept confined in the car until 7 :40 p. m. The time 
limit was thus exceeded by 1 hour and 40 minutes. The défendant 
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took charge of the transportation of the car at Rutherford, Pa. The 
next point for unloading was Reading. It was the duty of the receiv- 
ing clerk at Rutherford to hâve noted the loading time as 6 a. m. April 
22d, and to hâve marked the shipment for unloading, etc., at Reading. 
Through a clérical error this was not donc. In conséquence, the car 
was not unloaded at Reading, but went on through to Philadelphia. 
The) ë was no other excuse for or explanation of the failure to unload. 

The question in the case is whether under this state of facts the de- 
fendant has "knowingly and willfully" failed to comply with the re- 
quirements of the law. We do not regard the question as open to but 
one answer. It is disposed of for us by the case of U. S. v. Lehigh 
Valley, 204 Fed. 705, 123 C. C. A. 9. We do not view the doctrine laid 
down in that case to be fraught with the danger to the enforcement 
of the law which the argument for the United States assumes to be 
présent in it. It must be borne in mind that the act of Congress re- 
quires the railroad to perform a duty which primarily is imposed on 
the owner to feed his own stock. Properly, therefore, failure to obey 
is not made punitive unless the failure is with knowledge and willful. 
In a word, it must reach the grade of disobedience. Carriers are, of 
course, bound to know the law. Knowing it, they know the time of 
confinement on the Connecting line must be computed. Means of 
knowledge within reach must be resorted to. A refusai to avail them- 
selves of such means would be évidence of that attitude of mind which 
is conveyed by the word willful. Mère négligence is clearly, however, 
at least not necessarily inclusive of willfulness. There is in common 
speech the phrase "willful négligence." Whether willfulness or mère 
négligence is a question of fact. 

The argument for the United States overlooks the feature of this 
case that there is in it the concession of the fact that the "failure" was 
due to the "error" — the "clérical mistake" — of making the wrong entry 
on the card. The only modification of this concédée! fact is that the 
error might hâve been discovered by other employés of the défendant 
than the clerk who made the entry, if they had assumed to supervise 
his work. This added fact only gives us added proof of négligence, and 
if it was the duty of the other employés to correct the errors of the 
clerk, it would only add to the number to be convicted of négligence. 
It does not weaken or take away from us the légal conséquences of the 
concession that the failure of the défendant to comply with the law 
was due to a clérical mistake. If so, the act of omission was not 
"knowingly and willfully" committed. 

Judgment is entered in favor of the défendant. 
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UNITED STATES v. PHILADELPHIA & R. ET. CO. 

(District Court, E. D. Pennsylvania. May 7, 1915.) 

No. 2296. 

1. Rait-roads <S=>229 — Statutoey Régulations — Safbtt Appliance Acts. 

Safety Appliance Act March 2, 1893, c. 195, 27 Stat. 531 (Comp. St. 1913, 
§§ 8605-8612), is esseiitially a police régulation, and Its gênerai purpose 
is the safeguarding of employés from injury and death. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
©=>229.] 

2. Railroads <g=229 — Statutoey Régulations — Safety Appliance Acts — 

"Oae." 

Wlthin Comp. St. 1913, § 8606, providing that it shall be unlawful for 
Interstate carriers to liaul or permit to be hauled or used any car used in 
moving Interstate trafflc not equipped with couplers coupling automatically 
by impact, and which can be uncoupled without tbe necesslty of men going 
between the cars, a locomotive engine is a "car." 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
<g=»229. 

For other définitions, see Words and Phrases, First and Second Séries, 
Car.] 

3. Railhoads ©='229 — Statutoey Régulations — Safety Appliance Act. 

A locomotive engine was equipped at each end with automatic couplers. 
Throngh an accident the coupling on the front end became inoperative, 
the uncoupling device being put out of commission, though the coupling 
feature remained intact. The engine was used for some time in that con- 
dition, employés being notified that the front coupler should not be used, 
and no car was coupled to the front end. Had a car been so eoupled to 
the front end, it would hâve coupled automatically, and could hâve been 
uncoupled without going between the cars by the use of the uncoupling 
device on such car. Held, that the company violated Comp. St. 1913, § 
8606, since, while a locomotive engine need not be so designed that cars 
may be coupled at its front end, if intended in its use to be coupled at 
either end, it must hâve a coupling device at each end. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 743 ; Dec. Dig. 

Action for a penalty by the United States against the Philadelphia 
& Reading Raihvay Company. On a trial before the court without 
the intervention of a jury. Findings and conclusions in favor of the 
government. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This case was by agreement heard 
by the court without the intervention of a jury. It cornes before 
us as if on a case stated. The facts are not in dispute. The question 
is one of the proper construction of sections 8606, 8610, and 8621 
of the Compiled Statutes, embodying certain provisions of the Safety 
Appliance Acts. The gênerai question is one of the proper adjust- 
ment of two contending principles. On the one hand, we hâve pre- 
sented the duty of so construing and enforcing the law as that there 
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sliall be no failure in the accomplishment of its beneficent purpose. 
On the other, we bave the principle of protection which is the right 
oî défendant against the imposition of penalties not culpably incurred. 

[1] The Safety Appliance Act is essentially a police régulation, 
tts gênerai purpose is humanitarian — the safeguarding of employés 
from in jury and death, The broad aim of the second section is to 
eliminate the risk of injury by an absolute prohibition of the use of 
any car unequipped with such a coupling device as that cars may be 
coupled and uncoupled "without the necessity of men going between 
the ends of the cars." It is the act of using such a car in Interstate 
commerce which visits the penalty imposed upon common carriers 
by the statute. The provision made in section 8621 of the Compiled 
Statutes for couplings put out of commission while in use empha- 
sizes the imperativeness of the gênerai rule. 

[2] The questions which arise out of the spécial facts of this case 
can be best stated in connection with the facts. The car in use was 
a locomotive engine. The first question is whether an engine is a 
car witliin the meaning of the act. This bas been answered for us 
in the affirmative by the cases of Johnson v. Southern Pacific, 196 U. 
S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, and Southern Railway Co. v. 
Crockett, 234 U. S. 725, 34 Sup. Ct. 897, 58 L. Ed. 1564. 

[3] The "car" thus in use by the défendant was admittedly equipped 
with couplers in full compliance with the law. This engine was de- 
signed and constructed to be attached to other cars at either end. 
It was equipped with couplers in front and rear. Early in the morn- 
ing of March 23, 1912 (5 :30 a. m.) the coupling apparatus on the 
front end became (through an accident) inoperative to the extent that 
the uncoupling device was out of commission; the coupling feature 
remaining, however, intact and fully operative. The engine was at 
the time two miles from "the nearest available" repair point. It was 
not, however, immediately taken to the repair shop, but was kept in 
use the whole of that day to 6 o'clock p. m. The provisions of sec- 
tion 8621 bave, therefore, no application. The spirit of the provisions 
of the Safety Appliance Law was complied with by the précautions 
taken to make it unnecessary for men to go "between the ends of 
the cars." The men were notified that the front coupler was broken 
and should not be used, and ail coupling donc while the engine was in 
use was done at the rear end and by the undamaged coupling device. 

Further facts are in the case, a fuller statement of ail of which is 
that not only was no coupling made of another car to the front end 
of the engine, and in conséquence no one had occasion to go between 
cars, but the other cars were equipped with such a coupling device 
that, had a car been coupled to the engine at the front end of the 
latter, the cars could hâve been coupled and uncoupled "without the 
necessity" of the men going between the cars. 

To make this condition of the situation clearer, the coupling de- 
vice on the front end of the engine was still undamaged and fully 
operative. It was only the uncoupHng function which had been de- 
stroyed. Another car might therefore bave been attached to the front 
end of the engine and the coupler would hâve worked "automatically." 
When it came to the uncoupling, although the engine itself did not 
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provide the necessary uncoupling device, the attached car did, and 
the opération would be again "automatic." This accomplishmeiit is 
due to the fact that tiie cars are equipped with such an apparatus as 
that the one on each car is complementary or supplementary to the 
one on the other car, and the uncoupling can be done with the device 
on either car. 

Thèse f acts give rise to the second question in the case, which is : 
Are such complementary devices a compliance with the act, or must 
each car be equipped with an apparatus which is complète in itself 
and operative by itself, without aid from any auxiliary device on the 
attached car? 

We hâve for our guidance to the proper answer to this question 
the ruling that a car intended in its use to be coupled at either end 
must hâve a coupling device at each end (U. S. v. P. & R. Railway 
Co. [D. C] 160 Fed. 696), and the further ruling that a locomotive 
engine need not be designed and constructed so that cars may be 
coupled to it at its front end (Wabash R. Co. v. U. S., 172 Fed. 
864, 97 C. C. A. 284). 

There is no inconsistency in thèse two rulings. It is the use of the 
car which controls, and therefore the intended use which détermines 
the equipment. The facts of this case suggest thèse observations. 
The requirement of the law is not that some kind of coupling device 
shall be provided so that cars may be coupled without risk to human 
life or limb, but the requirement is that no car shall be used unless 
it has the equipment called for by the act. 

The précautions taken by a carrier might afford as complète, or 
indeed fuUer, protection to its employés than the means demanded 
by the law. It none the less follows that imposition of the penalty 
must be visited upon the carrier guilty of a noncompliance with the 
act of Congress. The principle by which the présent question is to 
be determined was indeed declared for us by Judge McPherson in 
U. S. V. P. & R. Ry. Co., above cited. 

The case is disposed of by a finding of fact and conclusions of law 
as follows: 

Finding of Fact. 

1. The défendant, Philadelphia & Reading Railway Company, being 
at the time a common carrier engaged in Interstate commerce by rail- 
road, on March 23, 1912, hauled, permitted to be hauled, and used on 
its line a car, to wit, locomotive engine No. 1151, used at the time 
in moving Interstate traffic, which was not at the time equipped with 
couplers coupling automatically by impact, and which could hâve 
been uncoupled without the necessity of men going between the ends 
of the cars. 

Conclusions of Law. 

1. The défendant, Philadelphia & Reading Railway Company, îs 
liable to a penalty of $100 under the provisions of the act of Congress 
approved March 2, 1893, and the amendments thereof and supplé- 
ments thereto (Comp. St. 1913, §§ 8605-8650). 

2. The United States is entitled to recover in this action the amount 
of said penalty of and from said défendant. 
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3. The United States is entitled to costs. 

The United States has leave to move for judgment in accordance 
with this opinion. 



In re SHEINBERG. 

(District Court, S. D. New York. May 12, 1915.) 

Bankrxjptcy <©=>408 — DiscHAEGE OF Bankeupt — Gkounds for Refdsaiu 

Bankr. Aet July 1, 1898, c. 541, § 29b (2), 30 Stat. 554 (Comp. St. 1913, 
§ 9613), makes it an offense to make a false oath in relation to any pro- 
ceeding In bankruptcy. Section 21a provides tliat a court of bankruptcy 
may requlre any person, includlng the bankrupt, to appear for examina- 
tion concerning the acts, conduct, or property of the bankrupt. A bank- 
rupt, examined at an adjourned first meeting of credltors, gave false and 
evasive testimony concerning an alleged bank deposit which he had listed 
In his assets in a statement made to a mercantile agency. Heli, tliat such 
false testimony required the déniai of a discluirge, though it was not 
shown that any créditer relied upon the statement to the agency, this not 
making the false oath immaterial, slnce, where a bankrupt is interrogated 
respecting a matter going to the question of his discharge, such interroga- 
tion relates to a proceeding in bankruptcy, and the oath is made in re- 
gard to a relevant subject. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-730, 759, 
762, 763 ; Dec. Dig. <S=408.] 

In Bankruptcy. In the matter of Hyman Sheinberg, bankrupt. Re- 
port of spécial master confirmed and discharge denied. 

Léonard Bronner, of New York City, for the motion. 
Abraham Brill, of New York City, opposed. 

MAYER, District Judge. The bankrupt gave a statement to the 
commercial agency known as R. G. Dun & Co., on February 12, 1912, 
which was as follows: 

Firm name, Hyman Sheinberg. 

Engaged in Men's Furnishiug Business at No. 66 Dolancey St., City of N. Y., 
County of N. Y., State of N. Y. 
From inventory of Feb. lOth, 1912. Dated Feb. 12th, 1912. 

Assets. 

Merchandise on hand $3,000 

Machinery, furniture, and flxtures 000 

Cash on hand 200 

Cash in bank, in savicgs bank 1,100 

Total available assets §4,900 

Liabilities. 
For merchandise not due $350 

Total liabilities .350 

Surplus in business §4,550 

In this comparatively modest list of assets the $1,100, representing 
cash in bank and in savings bank, was a substantial proportion. At the 

<S;=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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first meeting of creditors before the référée in bankruptcy a somcwhat 
extended examination was engaged in for the purpose of ascertaining 
whether, in point of fact, the bankrupt had on deposit in the savings 
bank in February, 1912, the sum of $1,000. I do not place a great deal 
of importance on the testimony at page 18, Stenographer's Minutes, 
which was to the effect that the statements given by the bankrupt to 
his creditors and to the agencies were true. I say this, because thèse 
questions were rather gênerai, and the bankrupt's attention should hâve 
been called to some particular statement or statements. On page 19 
the bankrupt answered truthfully that he did not hâve a savings bank 
account in 1912 in the Dry Dock Savings Bank, but had such an ac- 
count in 1911. On page 20 the question as to giving a statement to 
"the agency" was put too indefmitely. It would hâve been just as easy 
to ask the bankrupt whether he had made a statement to the Dun 
Agency as to ask the gênerai question, and it might be urged that, 
in view of the questions as to the Paragon Company, the context was 
not clear. 

The examination in which the questions just referred to were asked 
took place on November 19, 1913, and had the inquiry ended at that 
time there would not be enough upon which to predicate a déniai of 
discharge to the bankrupt. On January 6, 1914, there was a further 
examination at an adjourned first meeting of creditors. At this time 
it appeared that the bankrupt had given R. G. Dun & Co. the state- 
ment on February 12, 1912, mentioned supra. It turned out that the 
bankrupt did not hâve any account in his name at the Dry Dock Sav- 
ings Bank on the date in question; his account at that bank having 
been closed on January 6, 1911. There was an account in this same 
savings bank to the crédit of his brother, Barnett Sheinberg, which had 
been opened on January 9, 1911, with a deposit of $750, to which had 
been added $26.47 between that date and February 12, 1912, so that 
the total at that time was %776A7 . Thus, on February 12, 1912, the 
brother did not hâve $1,000 to his crédit. From this point on the tes- 
timony of the bankrupt before the référée was evasive, and I think the 
référée was right in his conclusion that the testimony was false. 

The bankrupt endeavored to account for his statement that he had 
$1,000 in the Dry Dock Savings Bank on February 12, 1912, by saying 
that his brother Barnett had deposited the $1,000 in his own name, in- 
stead of that of the bankrupt, and beginning with page 40 we hâve the 
ail too fréquent "I don't remember" testimony. The sooner some of 
thèse men learn that the bankruptcy court will strain every effort to 
prevent an unjust resuit by the resort to the "I don't remember," the 
better for the administration of the act. The alleged bankrupt is, ac- 
cording to the testimony, only about 30 years of âge, and if he had been 
truthful he might hâve started over again with his debts wiped off the 
slate. It is taxing credulity to ask a court to believe that a man cannot 
remember the détails conceming the disposition of $1,000, when the 
total of his assets on his own showing is not quite $5,000. 

The motive for this false statement is perfectly clear to any one fa- 
miliar with proceedings of fhis character. The bankrupt doubtless 
thought that in some way he would be held responsible for the false 
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statement made to the Dun Agency, and with that sort of cunning 
which ultimately trips up the man who indulges in it he thought that he 
could évade the conséquences of his false statement by the kind of tes- 
timony which appears in this record. 

No testimony was adduced to show that any créditer rehed upon the 
statement to the Dun Agency, and the resuit is that, so far as that state- 
ment was concerned, nobody was hurt. But because one of several 
spécifications on objection to discharge fails for lack of testimony, that 
resuit does not afïect the question of a false oath. One of the grounds 
upon which a discharge must be denied is that set forth in section 29b 
(2) of the Bankruptcy Act, which, in defining offenses, refers to a per- 
son who knowingly and fraudulently "made a false oath or account 
in, or in relation to, any proceeding in bankruptcy." 

I do not propose to give to this provision of the statute the narrow 
construction contended for by counsel for the bankrupt. The argument 
in effect is that, because the objectant did not succeed in showing that 
the statement to the Dun Agency was relied upon, therefore the false 
statement made no différence, and therefore the false oath in the pro- 
ceeding before the référée was immaterial. But the resuit of the pro- 
ceeding cannot be the test of the immateriality of the false oath. Wide 
latitude is accorded in this district to an inquiry under section 21a, for 
this court has long held the view that a prompt and comprehensive ex- 
amination, sensibly conducted, may lead swiftly to the discovery of 
wrongdoing. If, therefore, a bankrupt is interrogated in respect of 
subject-matter which goes to the question of his discharge, smch inter- 
rogation is clearly "in relation to" a "proceeding in bankruptcy," and 
a false oath made in the course of an examination under the statute, 
and in regard to a relevant subject of inquiry, is the kind of a false 
oath which, in my opinion, the Congress intended should bar discharge. 

For the reasons outlined, the report of the spécial master is con- 
firmed, and the discharge is denied. 



UNITED STATES v. ORR et al. 

(District Court, D. Rhode Island. May 19, 1915.) 

No. 77. 

1. CoNSPiBAcy <s=»43 — Offenses against Revenui; liAws— Sufficienot of 
Indictment. 

Oleomargarine Act (Act Aug. 2, 1886, c. 840, 24 Stat. 212 [Comp. St. 
1913, § 6229]) § 17, provides that wlien any person manufacturing oleo- 
margarine defrauds, or attempts to defraud, tlie United States of the 
tax thereon, he sliall be punished. Or. Code (Act Marcli 4, 1909, c. 321, 
35 Stat. 1096 [Comp. St. 1913, § 10201]) § 37, provides tliat if two or more 
persons conspire to commit an offense against the United States, or to 
defraud the United States, and one or more of such parties do any act 
to efCect the object of the conspiracy, each of them shall be punished. 
An indictment charged that défendants conspired to defraud the Uùited 
States of internai revenue taxes upon oleomargarine, speeified vyhen the 
taxes were to become due, and alleged that the United States was to be 
defrauded by the removal of the oleomargarine Irom the place of manu- 
facture for sale without coupon stamps showing the payment of a tax, 

<fc=5For oth&r cases see eame topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and without such tax having been paid or secured. Eeld, that the Indict- 
ment charged a conspiracy to defraud the TJnited States, rather than a 
conspiracy to commit the offense described in section 17, and hence It 
was net defective, though it showed that défendants were to act only as 
, employés, agents, or offlcers of the corporation, and did not charge that 
they were to be engaged in carrying on the business of manufacturing 
oleomargarine. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. ©==>43.] 

2. CoNspiEACT ©=33 — Offenses against Revenub Laws— Intent to De- 

FEATJD. 

A purpose on the part of employés, agents, or officers o( a corporation 
to évade the payment of a 'tax on oleomargarine supplied the intent fo 
defraud, essential to a conspiracy to defraud the United States, whether 
the taxes were to become due f rom the corporation or f rom such employés, 
agents, or officers. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60; Dec. 
Dig. <S==>33.] 

James S. Orr and others were indicted for an offense. On demur- 
rers to the indictment. Demurrers overruled. 

See, also, 223 Fed. 222. 

Harvey A. Baker, U. )S. Atty., of Providence, R. I. (Peter C. Can- 
non, Asst. U. S. Atty., of Providence, R. L, on the brief), for the 
United States. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendants. 

BROWN, District Judge. [ 1 ] The défendants demur to this indict- 
ment for conspiracy, based upon section 37 of the Criminal Code of the 
United States. 

A principal part of the défendants' argument on demurrer is to the 
effect that the indictment must be regarded as an attempt to charge a 
conspiracy to commit the offense defined by section 17 of the Oleomar- 
garine Law, which provides forfeiture and penalty in case of fraud by 
"any person engaged in carrying on the business of manufacturing oleo- 
margarine." It is urged that the indictment insufficiently charges that 
the défendants were to be so engaged, and also that it appears upon its 
face that they were to act only as employés, agents, or officers of a 
corporation, and therefore were not within the terms of section 17. 

The indictment, however, upon a fair reading, charges a conspiracy 
"to defraud the United States" rather than a conspiracy to commit 
the offense described in section 17 of the Oleomargarine Law. While 
that section seems limited ili its application to persons engaged in carry- 
ing on the business of a manufacturer, section 37 of the Criminal Code 
is of broader application. Curley v. United States, 130 Fed. 1, 64 C. 
C. A. 369; United States v. Curley (C. C.) 122 Fed. 738. 

The indictment charges that the défendants conspired to defraud the 
United States of a large sum of money to become due for internai 
revenue taxes upon oleomargarine. The mode in which the taxes were 
to become due is set forth at considérable length, and also the mode in 
which the United States was to be def rauded ; i. e., by the removal of 
the oleomargarine from the place of manufacture, for sale, etc., without 
coupon stamps representing and denoting the payment of a tax, and 
without such tax having been .paid or secured by any person. 

^sa-Vot othw cases sm «une toplo & KBiT-NUMBER In ail Kejr-Numbered DlgesU & Indexes 
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[2] It seems sufficiently certain that the conspiracy contemplated 
the production of a taxable commodity, acts upon which there would 
become due to the United States taxes thereon, the noncompliance with 
the provisions of law for affixing stamps, and the nonpayment of taxes 
by anybody, and the defrauding of the United States of the taxes to 
which it would become entitled upon the facts alleged. Whether the 
taxes were to become due from the corporation or from the défend- 
ants, or from both, it is clear tliat upon the facts alleged a tax would 
be due, and a purpose to évade the payment by anybody of this tax is 
sufficient to supply the intent to defraud. 

Construing the indictment as based upon the second clause of section 
2)7 of the Criminal Code, and as charging a conspiracy to defraud, I 
am of the opinion that an ofî'ense under section 2i7 is sufficiently 
charged. 

Demurrers overruled. 



UNITED STATES v. ORR et al. 
(District Court, D. Ebode Island. May 19, 1915.) 

No. 78. 

1. Inteenal Revenue ©=40— Offenses aqainst Revenue Laws— Pabties Li- 

ABI>E. 

Oleomargarine Act (Act Aug. 2, 1886, e. 840, 24 Stat. 212 [Comp. St. 
1913, § 6229]) 5 17, provides tliat when any person engagea in carrying on 
the business of mauufacturing oleomargarine defrauds or attempts to de- 
fraud the United Si:ates of the tax thereon, he shall be punished as therein 
provîfled. Cr. Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St 
1913, § 10Ô06]) § 3;;2, makes one who aids, abets, etc., the commission of 
an offense a principal. Tlcld, that the offense denounced by section 17 can 
he committed only by a person engaged in carrying on the business of 
manufacturing oleomargarine, and no matter how active the co-operation 
of third persons, they aro not subject to the penaltles thereby imposed, 
unless there is a concurriug act of à person engaged in such business, and 
unless such ttiird persons aid and abet, or otherwise bring themselves 
within section 332. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §| 97- 
101, 103-106, 142, 143 ; Dec. Dig. <S=o40.] 

2. INTEHNAL REVENUE i®=539 — OFFENSES AGAINST REVENUE LAWS PARTIES lil- 

ABLE. 

The offense of defrauding, or attempting to defraud, the United States 
of the tax on oleomargarine, denounced by Oleomargarine Act, § 17, may 
be committed by a corporation. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 97-108, 
142, 143; Dec. Dig. <Ê=539.] 

3. INTEBNAL REVENUE <©=347 — OFFENSES AQAINST REVENUE DAWS— SUFFI- 

ciBNCY OF Indictment — "Manufactueek of Ouiomakgabine." 

An indictment purportlng to charge an offense under Oleomargarine 
Act, § 17, recited that défendants did the acts charged whlle engaged as 
officers, agents, and employés of a corporation in carrying on the business 
of a manufacturer of oleomargarine ; that one of such défendants as 
président, and the other as agent and employé, of such corporation (each. 
of them being actively engaged in the management and control of the busi- 
ness and aft'airs thereof) "in their several capacities for and in the 

<g=:3For Dther cases see same tople & KBY-NUMBER In ail Key-Numbered Dlg»st» & Indexes 
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name of sald corporation" carried on such business of a manufactur- 
er of oleomargarine. Oleomargarlne Act, § 3, as amended by Act 
May 9, 3902, c. 784, § 2, 32 Stat 194 (Comp. St. 1913, § 5977) pro- 
vides that every person wtio manufactures oleomargarine for sale shall 
be deemed a "manufacturer of oleomargarine." Cr. Code, § 332, makes 
one aiding, abetting, etc., the commission of an offense a principal. 
Held, that the Indlctment was insufflaient; It neither alleglng that 
the corporation was engaged In carrylng on the business of a manu- 
facturer of oleomargarine, or that It defrauded the United States, 
nor that défendants were engaged In carrylng on such business; the al- 
légation that what défendants did was in "their several capacities" being 
inconsistent with the contention that they themselves were the prlnclpals. 
[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150 ; Dec. Dig. ®=>47.] 

James S. Orr and another were indicted for an offense. On demur- 
rer to the indictment. Demurrers sustained. 

See, also, 223 Fed. 220. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. (Peter C. Can- 
non, Asst. U. S. Atty., of Providence, R. L, on the brief), for the 
United States. 

Wilson, Gardner & Churchill, of Providence, R. L, for défendants. 

BROWN, District Judge. [1] This îs an indictment which the 
United States contends sets forth an offense under section 17 of the 
statute relating to oleomargarine, etc. (Act of August 2, 1886, 24 Stat. 
212): 

"That whenever any person engaged in carrylng on the business of manu- 
facturing oleomargarine defrauds, or attempts to defraud, the United States 
of the tax on the oleomargarine produced by him, or any part thereof, he 
shall forfeit the factory and manufacturùig apparatus used by him, and ail 
oleomargarine and ail raw materlal for the production of oleomargarine found 
In the factory and on the factory premises, and shall be fined not less than 
five hundred dollars nor more than five thousand dollars, and be Imprlsoned 
not less than six months nor more than three years." 

The fraud punishable under the section is only that committed by 
pârticular persons ; by 

"Any person engaged in carrylng on the business of manufacturing oleo- 
margarine." 

An indictment under this section must definitely charge that a person 
of suth desdHptiùri defrauded, or attempted to defraud, etc. 

No matter how active the co-operation of third persons, they are 
not subject to the penalties imposed by the act uniess there'is the con- 
curring act of a person engaged in the business of manufacturing oleo- 
margarine, and uniess such third persons are charged with aiding and 
abetting, or otherwise are brought within section 332 of the Criminal 
Code, which makes one who aids, abets, counsels, commands, induces, 
or procures the commission of an offense a principal. Cofïîn -v. Unit- 
ed States, 162 U. S. 664, 669, 16 Sup. Ct. 943, 40 L. Ed. 1109. 

[2] The offense defined by section 17 of the Oleomargarine Act is 
one that may be committed by a corporation. New York Central R. R. 
v. United States, 212 U. S. 481, 29 Sup. Ct. 304, 53 h. Ed. 613. 

[3] The chief difficulty with the présent indictment is that it does 
not foUow the terms of the statute and charge directly that the de- 
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fendants were engaged in carrying on the business of manufacturîng 
oleomargarine, but qualifies the language of the statu te by alleging that 
the défendants — 

"while engaged as officers, agents, and employés of the Narragansett Dairy 
Company, a corporation of the state of Rhode Island, in carrying on, for and 
in the name of sald corporation, the business of a manufacturer of oleo- 
margarine, that is to say, throughout said period of tlme said James S. Orr 
as président and said Clarence H. Orr as agent and employé of said cor- 
poration (each of them being actlvely engaged in the management and con- 
trol of the business and affairs thereof), in their sevcral capacities, for and 
in the name of said corporation, did carry on, at No. 512 South Main street 
in said eity, said business of a manufacturer of oleomargarine," etc. 

This quaHfies ail allégations in the indictment as to the manufacture 
of the oleomargarine. 

The indictment does not charge directly that the Narragansett Dairy 
Company, a corporation, was engaged in carrying on the business of a 
manufactvirer of oleomargarine, nor that the Narragansett Dairy Com- 
pany defraudéd the United States of the tax on the oleomargarine pro- 
duced by it. The indictment therefore is not aided by section 332 of 
the Criminal Code. 

Neither does it sufficiently charge that the défendants were engaged 
in carrying on the business of manufacturing oleomargarine. 

Section 17 is directed at the principal, and does not, like many other 
statutes, in terms make agents or employés of a principal or officers of 
a corporation, liable as principal offenders. 

The allégations that the défendants in "their said several capacities" 
did carry on said business is inconsistent with the contention that they 
themselves were the principals. Neither does the définition of a manu- 
facturer in section 3 of the act as amended by act of May 9, 1902 (32 
Stat. 193), assist the indictment. 

Even if it could be held unnecessary to charge specifically the facts 
which make a person a manufacturer of that spécial class (which is 
doubtful), it would still be necessary to charge directly, substantially 
in the language of the statute, that the défendants were engaged in the 
business of manufacturing. 

As the indictment fails to do this, I am of the opinion that it does 
not, with requisite directness and certainty, charge the défendants either 
as principals under section 17, or as principals under section 332 of the 
Criminal Code. 

Demurrers sustained. 
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MUSTARD et al. y. ELWOOD, 

(Circuit Court of Appeals, Nlnth Circuit May 10, 1915.) 

No. 2513. 

1. Intoxicatikg Liquoes ©=55 — Licenses — "Babeoom." 

Pen. Code Alaska, § 468, provides that a retail or barroom lleense shall 
be required of every hôtel, tavern, boat, barroom, or other place in which 
intoxicating liquors are sold by retail, and that every place where liquors 
are sold in quantitles as prescribed for retail dealers by the Revised Stat- 
utes shall be regarded as a "barroom." An unincorporated social club» 
organized for the entertainment of its members, purchased intoxicating 
liquors with the common funds of the club, and dispensed them to Its 
members and guests to be drunk upon the premises, charging therefor a 
price per drink or per bottle, flxed by it. tleld, that it was selling in- 
toxicating liquors, and was required to hâve a license. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. §§ 55, 
56 ; Dec. Dig. <©=>55. 

For other définitions, see Words and Phrases, First and Second Séries, 
Barroom.] 

2. Statutes <®=>224 — Constbuctiion — Adoption of Statute Subséquent to 

Jddicial Construction. 

Cougress, having enacted for Alaska a license law material parts of 
which are copied from a similar law for the District of Columbia, must be 
deemed to hâve enacted it with the construction previously placed upon 
the act enacted for the District of Columbia by the highest court of that 
district 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 300, 302-306; 
Dec. Dig. <g=5224.1 

8, Cbiminal Law i©=3l3 — Cbiminal Offenses — Statutokt Provisions. 

Pen. Code Alaska, § 472, provides that any one engaging in the sale of 
Intoxicating liquors, who is thereby required to hâve a license, without 
first having obtained a license, shall upon conviction be fined not less than 
$100 nor more than $2,000, or be imprisoned for not less than one month 
nor more than one year. Held, that the statute is not indefinite and uncer- 
taln, as faillng to disclose the place of Imprlsonment, or to deflne the na- 
ture of the offense; it being clear, from the punishment prescribed, that 
the section deals with the offense as a misdemeanor and not as a felony. 
[Ed. Note. — For other cases, see Oriminal Law, Cent Dig. §§ 13, 14; 
Dec. Dig. <S=>13.] 

Koss, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska; J. R. Tucker, Judge. 

Action by E. C. Elwood against John H. Mustard and others. 
From a judgment in favor of plaintifï, défendants appeal. Affirmed. 

G. J. Lomen and O. D. Cochran, both of Nome, Alaska, and W. H. 
Metson, Metson, Drew & MacKenzie, Thos. R. White, and Fink & 
White, ail of San Francisco, Cal., for appellants. 

F. M. Saxton, U. S. Atty., of Nome, Alaska, amicus curiae. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintiff, on behalf of himself and 
a minority of the members of the "Eni" or "Log Cabin Club," of 

^ssFoT Other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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Nome, Alaska, brought this suit for the purpose of testing the right of 
said club to furnish intoxicating liquors to its members without having 
first applied for and secured a barroom license under the license law of 
the territory. The court below overruled a démarrer to the complaint, 
which was interposed on the ground that the same stated no cause of 
action, and, the défendants dechning to plead further, judgment was 
rendered in accordance with the prayer of the complaint. 

[ 1 ] The question presented on the appeal is whether an unincorpo- 
rated social club, organized for the entertainment of its members, 
which purchases intoxicating liquors with the common funds of the 
club, and dispenses the same to its members and guests to be drunk 
upon the premises, charging therefor a price per drink or per bottle, 
fixed by the club, sells intoxicating liquors within the meaning of the 
license law. The question is one upon which the décisions are at 
variance, but we think the weight of authority and the better reason- 
ing lead to the conclusion that such a transaction is a sale. South 
Shore Country Club v. People, 228 111. 75, 81 N. E. 805, 12 L. R. A. 
(N. S.) 519, 119 Am. St. Rep. 417, 10 Ann. Cas. 383; Spokane v. 
Baughman, 54 Wash. 315, 103 Pac. 14; State v. Kline, 50 Or. 426, 93 
Pac. 237; Beauvoir Club v. State, 148 Ala. 643, 42 South. 1040, 121 
Am. St. Rep. 82 ; State v. Easton Social Club, 73 Md. 97, 20 Atl. 783, 
10 L. R. A. 64. 

But it is said that ground for holding that Congress did not intend 
the provisions of the license law of Alaska to apply to clubs incorpo- 
rated or organized for social and literary purposes is found in the fact 
that in the act passed for the l'egulation of the sale of intoxicating liq- 
uors in the District of Columbia March 3, 1893 (27 Stats. 563, c. 204), 
express mention was made of clubs, whereas, in the Alaska license 
law, enacted in 1899 (Act March 3, 1899, c. 429, 30 Stat. 1337 et seq.), 
no mention was made of such clubs. The only mention of clubs in 
the District of Columbia act is in section 6, which régulâtes the busi- 
ness of liquor selling, and prescribes the hours during which liquor 
may be sold. That section contains a proviso that clubs, if they so 
désire, may obtain a license to sell for longer hours than others. The 
language of the proviso is: 

"And provided, furtber, the said excise board may in its discrétion issue a 
license to any duly incorporated club on * * * pétition ol the offlcers of 
tne club, and that the said excise board may in its discrétion grant a permit 
to such club to sell intoxicating liquors to members and guests between such 
hours as the Boârd aforesaid may desiguate in said permit" 

In Army and Navy Club v. Dist. of Columbia, 8 App. D. C. 544, 
decided on May 19, 1896, the Court of Appeals of the District of Co- 
lumbia construed the act of May 3, 1893, above referred to. The club 
had denied its liability to pay the license fee fixed by the act. The 
court affirmed its liabiHty, not by virtue of impHed authority contain- 
ed in the terms of the proviso quoted above, but under the terms of 
section 8 of the act, which déclares that a barroom license shall be re- 
quired for every hôtel, tavern, barroom, or other place in which in- 
toxicating Hquors are sold by retail, and which defines the word "bar- 
room" as : 
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"Every place where distilled, malt, or fermented wlnes, llquors, or cordials 
are sold in quantities as prescribed for retail dealers by section 3244, Revlsed 
Statutes of the United States, to be drunk upon the premises, shall be re- 
garded as a barroom." 

[2] The language of that définition is precisely repeated in section 
468 of the Alaska law, and in fact ail the portions of that law which 
are essential to the décision of the présent case are copied from the law 
for the District of Columbia. This is especially true of sections 462, 
468, and 472, which are, respectively, sections 1, 8, and 12 of the act 
for the District of Columbia. In the case just cited, it was the conten- 
tion of the club that the proviso in section 6 gave them the option to 
apply for a license or not, as they might see fit. But the court held 
that the club was a barroom within the meaning of the définition con- 
tained in section 8, and said that the proviso in section 6 was addition- 
al proof that the well-known usage of such clubs to furnish liquor to 
members was, in the contemplation of the framers of the law, a sale, 
and nothing else. Congress, having thereafter enacted the law for 
Alaska, must be deemed to hâve enacted it with the construction placed 
upon the similar act by the highest court of the District of Columbia, 
and that construction is controlling hère. The proviso referring to 
clubs was omitted from the license law of Alaska, for the reason that 
that law contains no régulation of the hours when liquor may be sold. 

There is nothing in the other provisions of the statute for Alaska 
which shows the intention of Congress to exclude clubs from the re- 
quirement to obtain a license. The proposition that évidence of such 
an intention is found in the provision that a license shall not be grant- 
ed to any person to conduct such business within 400 feet of a pri- 
vate house or public school, etc., is not sustainable, for that provi- 
sion is also found in the act for the District of Columbia. Other pro- 
visions of the act for Alaska, such as those which require that the 
person receiving the license shall frame it in a conspicuous place, etc., 
and that the marshal or United States commissioner shall hâve op- 
portunity to examine the premises where liquor is sold, are not in- 
compatible with the intention of Congress elsewhere expressed that 
a club is a person, corporation, or company within the meaning of 
the act. The important features of the act are : 

"A retail or barroom license shall be required of every hôtel, tavern, boat, 
barroom, or other place in which intoxieatiug llquors are sold by retail" 

— and the définition of a barroom as a place where liquor is sold to 
be drunk upon the premises. 

[3] No merit is found in the contention that section 472, which 
prescribes the punishment for violation of the act, is indefinite and 
uncertain, in that it fails to prescribe the place of imprisonment, and 
does not define the nature of the ofifense, whether a felony or misde- 
meanor. The section déclares that violators of the provisions of the 
act shall, upon conviction, be fined not less than $100, nor more than 
$2,000, or be imprisoned for not less than one month, nor more than 
one year. It is clear that the section deals with the ofifense as a mis- 
demeanor, and not as a felony, for whether the terms of the pre- 
scribed punishment are measured by the définition of a felony found 
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in the new Criminal Code, or by the law as it was applied before the 
new Code went into efifect, it is clear that the punishment provided is 
iiot for a felony. 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). The sole question in this case is 
whether a certain incorporated club, organized "in good faith, for social 
and literary purposes, and not for profit, and not with any intent to 
circumvent or violate any of the laws of the district of Alaska," and 
owning and maintaining a clubhouse in the city of Nome, of that ter- 
ritory, and "furnished as a reading room, dining room, billiard and 
pool room, also a kitchen and buffet or bar, of the value of about fif teen 
thousand dollars, and known as the 'Log Cabin,' " the monthly ex- 
penses of which are about $1,000, and the receipts of which, from ail 
sources, which are derived from its members, do not materially exceed 
the expenses, is required to procure a license as authority to dispose of 
wmes and liquors to its members. 

The status of such clubs in respect to that question, under the statutes 
and ordinances of the various states, has been the subject of considéra- 
tion by the Suprême Court of many of the states, the décisions of 
which are irreconcilable, and which conflict has been often ref erred to 
by text-writers. It is fair to présume, therefore, that Congress was 
well aware of the conflicting state décisions. And such presumption is 
strcngthened into practical certainty by the fact that in passing, on the 
3d day of March, 1893 (27 Stat. 563, c. 204), the act entitled "An act 
regalating the sale of intoxicating liquors in the District of Columbia," 
prohibiting, among other things (except as provided in the act), the 
sale within the District of Columbia of any intoxicating liquor, therein 
declared "to include whisky, brandy, rum, gin, wine, aie, porter, béer, 
and ail other fermented and distilled liquors," and creating an excise 
board to which ail applications for license to sell such intoxicating 
liquors should be presented Congress expressly provided that : 

"The sald excise board may in its discrétion issue a license to any duly in- 
corporated club on the pétition of the oflicers of the club, and that tlie said ex- 
cise board may in its discrétion grant a permit to such club to sell intoxicat- 
ing liquors to members and guests between such hours as the board aforesaid 
may designate in such permit." 

By section 5 of that act Congress made various provisions respecting 
apphcations "for a barroom license," and, among other things, defined 
as constituting a barroom "every place where intoxicating liquors are 
sold to be drunk on the premises shall, for the purpose of this act be 
regarded and considered a barroom, and the possession of intoxicating 
liquors and the selling or disposing of the same to be drunk on the prem- 
ises shall constitute and make the place a barroom," with certain provi- 
sos not important to be mentioned. 

It is thus seen that Congress, in its enactment of March 3, 1893, 
supra, did not leave any uncertainty as to whether in the District of 
Columbia a duly incorporated club is required to secure a license for 
the sale of intoxicating liquors. In the light of that enactment we are 
to consider its législation for the district of Alaska upon the subject 
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în question, in none of which has there ever been any express pro- 
vision for a license to an incorporated club. By section 14 of the act 
of May 17, 1884, providing a civil government for Alaska (23 Stat. 
24, 28, c. 53), it was enacted that : 

"The importation manufacture and sale of intoxicating llquors In said dis- 
trict [of Alaslva] except for médicinal, mechanical, and scientlfic purposes la 
hereby proliiblted under the penalties which are provided in section nineteen 
hundred and flfty-five of the Eevised Statutes for the wrongful importation of 
distilled spirits. And the Président of the United States shall make such rég- 
ulations as are necessary to carry out the provisions of this section." 

By section 1955 of the Revised Statutes the Président is given — 

"power to restrict and regulate or to prohiblt the importation and use * • • 
of distilled spirits into and wlthln the territory of Alaska. « * * And any 
person willfully violating such régulations shall be fined not more than $500, 
or imprisoned not more than six months." 

By the executive order of May 4, 1887, the landing of intoxicating 
liquors at any port or place in the territory of Alaska is prohibited, 
except upon a permit of the chief officer of the customs at such port 
or place, to be issued upon évidence satisfactory tO' such officer that the 
liquors are imported and are to be used solely for sacramental, médic- 
inal, mechanical, and scientific purposes. By the executive order of 
March 12, 1892, the sale of intoxicating liquors for médicinal, mechan- 
ical, and scientific purposes can be made only by such persons in the 
territory as shall hâve obtained-a spécial permit from the governor of 
the territory to sell intoxicating liquors therein upon certain specified 
conditions. Endleman v. United States, 86 Fed. 457, 30 C. C. A. 186. 

By the Pénal Code of Alaska of March 3, 1899, as amended and now 
embraced in the Compiled Statutes of that territory, the above-mention- 
ed statutes and orders were repealed, and the following provisions en- 
acted : 

"Sec. 2569. That any person or persons, corporation, or company prosecut- 
Ing or attempting to prosecute any of the following Unes of business within 
the district of Alaska shall fîrst apply for and obtaln license so to do from a 
District Court or a subdivision thereof in said district, and pay for said li- 
cense for the respective Unes of business and trades as folio ws, to wit: [Enu- 
merating varions classes of business and the amounts to be paid per annum]." 

The next section provides a penalty for doing business in violation 
of the provisions of section 2569. Section 2571 is as follows : 

"That no person, corporation, or company shall sell, offer for sale, or keep 
for sale, traflic in, barter, or exchange for goods in said district of Alaska any 
intoxicating llquors, except as hereinafter provided; but this shall not apply 
to sales made by a person under provisions of law requiring him to sell Per- 
sonal property. Wherever the term 'intoxicating llquors' is used In this act, 
It shall be deemed to include whisky, brandy, rum, gin, wine, aie, porter, béer, 
hoochinoo, and ail spirituous, vinous, malt, or other fermented or distilled liq- 
uors." 

• Subséquent sections provide for the issuing of licenses and the pro- 
ceedings to be taken therefor. Section 2577, so far as pertinent, is as 
follows : 

"That the liquor licenses authorlzed and provided for by this act shall be of 
two classes, namely, wholesale and barroom. * * * That the fee for a 
Wholesale license shall be two thousand dollars per annum, and for a barroom 
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or retail license one thousand dollars per annum: Provided, that the fee for 
a retail license for road-houses on regular post-roads or trails where the popu- 
lation within two miles of the place where the business is to be conducted 
does not exceed fif ty people, or for a steamboat or steamer operating on the in- 
land ri vers of Alaska during the seiison of open navigation, shall be flve hun- 
dred dollars per annum: Provided, that said steamboat or steamer shall not 
be authorized to sell intoxicating liquor while in port or dock: And provided, 
that the words towns, camps, or settlements, as used in this act shall be con- 
strued to embrace the population within a radius of two miles of the place 
wherein the business is to be conducted under the license. 

"That a retail or barroom license shall be required for every hôtel, tavern, 
boat, barroom, or other place in which intoxicating liquors are sold at re- 
tail. * * * 

"That every place where distilled, malt, or fermented wines, liquors, or 
cordials are sold iii quantifies as prescribed for retail dealers by section thirty- 
two hundred and forty-four of tlie Revised Statutes of the United States, to 
be drunk upon the premises, shall be regarded as a barroom ; and the posses- 
sion of malt, distilled, fermented, or any other intoxicating liquors, wlth the 
means and appliances for carrying on the business of dispensiug the same to 
be drunk where sold, shall be prima facie évidence of a barroom within the 
menning of this act, and the license therefor shall be known as a barroom li- 
cense: Provided, that no license shall be granted for the sale of liquors at 
either wholesale or retail in any other than a substantial building which shall 
hâve cost for construction not less than five hundred dollars. 

"Sec. 2578. That every person receiving a license to sell under this act shall 
frame it under glass and place it in a conspicuous place in his chief place of 
sale of such liquor, so that any one entering such place of sale may easily 
read such license. 

"Sec. 2.579. That ail applicants for license and persons holding licenses shall 
allow the clerk of the court, or any United States marshal or deputy United 
States marshal, or any United States commissioner, full opportunity and ev- 
ery facillty to examine at any time during business hours the premises where 
intoxicating liquor is sold, and for which a license bas been asked or has been 
granted." 

"Sec. 2581. That any one cngaging in the sale of intoxicating liquors, as 
specifled in this act, in the district of Alaska, who is required by it to hâve a 
license as herein specifled, without first havlng obtained a license to do so as 
herein provided, or any person who slaall engage in such sale in any i)ortion 
of the district where the sale thereof is prohibited, upon conviction thereof 
shall be fined not less than one hundred dollars nor more than two thousand 
dollars, or be imprisoned for not less than one mouth nor more than one year; 
and upon every subséquent conviction of a like offense shall, in addition to 
the penalty above uamed, be Imprisoned not less than two months nor more 
than one year." 

Section 2582, among other things, provides : 

"That no minor under sixteen 5-ears of âge shall be allowed to enter any 
place where liquors are sold, other than a hôtel, without the consent of the 
parent or guardian of such minoi'." 

"Sec. 2584. That license for any of the purposes specifled shall not be 
granted to any person to conduct such business within four hundred feet of a 
public schoolhouse, private school, or house of religions worship, except in 
such places of business as may hâve been located previous to the érection or 
occupation of such schoolhouse, private school, or house of religious worship 
owned or occupied in the district of Alaska, mcasured between the nearest en- 
trance to each by the shortest course of travel between such place of business 
and the schoolhouse, private school, or house of religious worship." 

I am of the opinion that the foregoing existing législation of Con- 
gress for the territory of AJaska does not apply to a duly incorporated 
club for purely social and literary purposes, first, because it is reason- 
able to think that as Congress, in order to avoid the conflict and conse- 
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quent uncertainty that exists in the laws of the varions states upon 
the subject, expressly declared in its législation for the District of Co- 
lumbia that that liquor législation should apply to such clubs in that 
District, it would hâve made like spécifie référence to such clubs in its 
similar législation for the territory of iVlaska had it been its intention 
to inckide them therein ; and, secondly, because the very language of the 
enactment for the district of Alaska clearly indicates to my mind that 
it was not intended to apply to such clubs. This I think apparent from 
each section of the statutes in which référence is made to the licensing 
of the liquor traffic. Throughout it is spoken of as a business; but to 
guard against any évasion of its requirements it specifically provided, 
as has been seen in section 2577 : 

"That every place where distllled, malt, or fermented wines, liquors, or 
cordials are sold In quantlties as prescribed for retail dealers by section thirty- 
two liundred and forty-four of the Revised Statutes of the United States, to be 
drunls upon the premises, shall be regarded as a barroom ; and the possession 
of malt, distilled, fermented, or any other intoxicating liquors, with the 
means and appliances for carrying on the business of dispensing the same to 
be drunlj where sold, shall be prima facie évidence of a barroom withln the 
meaning of this act, and the license therefor shall be l^nown as a barroom li- 
cense: Provided, that no license shall be granted for the sale of liquors at 
either wholesale or retail in any other than a substantial building which shall 
havo cost for construction not less than five hundred dollars." 

In other words, whatever the place, means, or appliances resorted to 
for carrying on the business of dispensing the wines, liquors, etc., "to 
be drunk where sold, shall be prima facie évidence of a barroom with- 
in the meaning of this act, and a license therefor shall be known as a 
barroom license." The next section — 2578— also clearly indicates that 
the act was not intended to apply to incorporated clubs for purely social 
and literary purposes, for it expressly déclares, as has been seen : 

"That every person receiving a license to sell under this act shall frame It 
under glass and place it In a conspicuous place in his cMef place of sale of 
such li(|uor, so that any one ewtering such place of mie [italics mine] may 
easily read such license." 

The inapplicability of the act is further manifested by the next sec- 
tion — 2579 — which reads, as has been seen: 

"That ail applicants for license and persons holding licenses shall allow the 
clerk of the court, or any United States marshal or deputy United States mar- 
shal, or any United States commissioner, full oppor'tunity and every facility 
to examine at any time diirinff business hours the premises [italics mine] where 
intoxicating liquor is sold, and for which a license has been aslied or has been 
granted" 

— and by section 2581, which provides : 

"That any one engagmg in the sale of intoxicating Uguors as specîfled in 
this act [italics mine] in the district of Alaska, who is required by it to hâve 
a license as herein specifled, without * * « havlng obtained a license to 
do so as herein provided" 

— shall be punished in a prescribed way upon conviction thereof. and 
is further manifested by the provisions of section 2584, which dé- 
clares : 
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"That Ucense for any of the purposes specifled sliall not be granted to any 
person to conduct such business [italics mine] within four hundred feet of a 
public school-house, private scbool, or house of rellgious worsMp" 

— with certain exceptions not necessary to be stated. 

A club organized for purely social and literary purposes bas no 
"business hours," and is rarely, if ever, open to the public, but, on the 
contrary, is designed solely for the use, comfort, benefît, and enjoy- 
ment of its members and guests ; and such an establishment "within 
four hundred feet of a public schoolhouse, private school, or house of 
religions worship" was not, I think, intended to be prohibited by Con- 
gress. 



DORRINGTON v. CITY OF DETROIT. 

(Circuit Court of Appeals, Slxth Circuit April 6, 1915.) 

No. 2574. 

1. Salvage <®=322 — LiABiLiTY OF Salvobs fob Négligence oe Want ob" 

Skill. 

Persons undertaking a salvage service are bound to exercise reasonable 
care and such skill as persons performing sucli services ordinarily possess, 
especially vrhere compétent assistance is at band ; and wbere througli their 
négligence or want of such skill injury results to the vessel they are at- 
tempting to asslst, tbey œay not only forfeit ail right of salvage, but may 
render the salving vessel liable for damages, wbether or not their efforts 
are successful. 

[Ed. Note. — For other cases, ses Salvage, Cent. Dig. § 52; Dec. DIg. 
<S=>22.] 

2. Salvage <S=>22 — Unsuccessful Services— Liabilitt of Salvoes. 

Wlien liability is sought to be fastened on a salving vessel solely be- 
cause the attempted service was inefCectual, no independent injury having 
been caused by the salvor, there is no responsibility if the service was 
rendered in good faith, without clear évidence of culpable négligence or 
■willf ul misconduct. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 52; Dec. Dig. 
®=>22.] 

3. Admiealty <s=»19 — Jubisdiction— Maeitime Torts. 

A court of admlralty bas jurisdiction of a suit to recover damages for 
injury to a vessel in navigable waters caused by the négligent manage- 
ment of a drawbridge over such waters. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. §§ 233, 234 ; Dec. 
Dig. ©=»19.] 

4. Navigable Waters ©=520 — Dkawbbidqes— Liabilitt foe Négligent Op- 

ération. 

A City which maintains a drawbridge over a navigable stream may be 
held liable in admlralty, regardless of state statutes, for injury to a ves- 
sel caused by négligence in the discharge of their duties of those to whom 
it bas intrusted the management of the bridge. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 73-99 ; 
Dec. Dig. ®=520.] 

5. Navigable Watebs ®=320 — Deawbeidge — Négligent Opération— Liabil- 

ity FOR Injury to Vessel. 

A schooner anchored in the river at Détroit dragged her anchors during 
a high wind and drifted slowly nortlieastward toward the Belle Isle 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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drawbridge, maintained by the city across the American channel. A flre 
boat maintained by the city was sent to her assistance, but ttte fasten- 
ings of the towing cable twice broke, the last time leaving the sehooner 
opposite and near the draw of the bridge, and the flre boat then sig- 
naled for the opening of the draw. The assistant engineer in charge 
of the draw refused to open it because of the high wind, but it appeared 
from the évidence that it could hâve been safely done, and would hâve 
been if the chief engineer had been présent. The sehooner drifted against 
the draw and was practically wreeked. Held, that under Act March 23, 
1&06, c. 1130, § 4, 34 Stat. 85 (Comp. St. 1913, § 9964), whlch provides that 
if such a bridge "shall be constructed with a draw then the draw shall 
be opened promptly by the persons owning or operating such bridge, upon 
reasonable signal, for the passage of boats and other water craft," the 
city had the burden of showlng that the violation of the express require- 
mont of the statute, not only did not contribute to the injury of the 
sehooner, but could not hâve done so, and that, having failed to sustain 
such burden, it was liable for such injury. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 73-99 ; 
Dec. Dig. ©=20.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty by John J. Dorrington against the City of Détroit. 
Decree for respondent, and libelant appeals. Reversed. 

The libelant and appellant, Dorrington, owned the Maria Martin, a three- 
masted sehooner, built in 1866. She was well built and well rigged; had 
been an important sailing vessel on the lakes, and was known in her prime 
as the "Pride of the Lakes." She was 175 feet long and 35 feet at the beam ; 
drew 5 to 6 feet light and 14i^ feet loaded. Dorrington had owned her a 
number of years prior to November 21, 1906, and in the year 1899 she had 
earned $5,500 net, but for the suceeeding flve or six years she had earned prac- 
tically nothing, the owner intending to couvert her into a steamship, but 
was not able to do so through lack of means. Within a few months from 
November 21, 1906, he had refused separate offers of $6,000 and $6,500, whlch 
were regarded by apparently compétent vvitnesses as cheap figures. 

During the flve years in which she was practically out of commission, she 
lay at anchor in one place or another in the Détroit river at Détroit, and on 
the day named was held by two anchois, one of 1,800 pounds, the other of 
2,000 pounds, to which were attached iron chains 360 feet long. On that 
day Dorrington was on board, and at some time after noon a southwest wind 
arose, which, by 4 o'clock, had developed into a gale which caused the ship 
to drag her anchors. Her anchorage was about one-half mile from, and about 
southwest of, the Belle Isle bridge, owned and constructed by the city of 
Détroit under the supervision of the Secretary of War, leading from the city 
across the American channel to Belle Isle, one gf the clty's parks. The Amer- 
ican channel of the river is about northeast and southwest, the water flow- 
ing southwestwardly. The bridge lies northwest by north and southwest 
by south, and for présent purposes may be described as having three 
piers, the distance between the middle , pler and each of the other two 
belng about 160 feet. The bridge had a draw 318 to 320 feet in length, 
resting at its center, and swung upon the middle pier, which had an ex- 
tension southwestwardly of 160 feet, so that when the draw was swung 
one end of it stood over the end of the middle pier which, in the testimony, is 
called the "crib," the "cradle" and sometimes the "bridge." The machinery 
for turning the draw and the men in charge were housed at the center of the 
draw over the crib upon which the draw rested and turned on rollers when 
opening. So, when the bridge was opened, there were passageways for boats, 
one on each side of the crib, and each about 160 feet in width, the depth of 
the water being about 20 feet. On or in the bottom of the river from the city 
to the island there was an eight-inch pipe carrying water from the city to the 

^zsFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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îsland. The bridge was In charge of a chief engineer and two assistants, but 
on the day mentioned one Martin, an assistant engineer, was In charge, and 
under hlm, two gatemen who dld not hâve anythlng to do wlth the manage- 
ment of the draw. Martin had been assistant engineer for about a year, 
and had had no prevlous expérience in the handling of drawbrldges. Ac- 
cordlng to hlm, the engine operating the draw was of 40 horse power. The 
chief engineer makes It about 20 horse power. Ordinarily 2 horse power 
would turn the draw. The machlnery was approprlate for the kind of work 
it was called on to do, answered the purpose very well, and was an oscillatlng 
engine, worklng either way accordlng to the way in whlch the steam was 
introduced. The speed was regulated by the amount of steam introdueed and 
by reverslng the engine. From ail the testlmony It may be gathered that the 
machlnery was adéquate to swing and handle the draw in a hlgh wind or 
gale. Tliere was no apparatus on the bridge for determlnlng the veloclty of 
the wind, whlch the assistant engineer said was, on that day, about 50 miles 
an hour ; and there was other évidence tendlng to show that it was from 
55 to 60 miles an hour. The chief engineer was not on the bridge that after- 
noon, and dld not know an unusual wind was blowing. A 50-mile gale was 
not unusual in November. 

The ship was driftlng upstream and toward the bridge. Probably, if her 
course had not been changed by what took place, she would hâve struek the 
south pier, or not far to the rlght of that, at the bridge extendlng from the 
south pier to the Island. AVhen the ship began to drift, I>orrington, who 
was an experienced navigator, thinklng It best to seek help, got into hls 
skiff and puUed to Détroit for that purpose. He called on the téléphone 
a Company owning tugs, and learned that he could get but one tug, whlch 
was the only available tug in the harbor. The ship contlnued to drift, and the 
city authoritles ordered the lire boat Elliott to take charge of her. It may 
be gathered from the testlmony of the captaln of the Elliott that the primary 
purpose was to prevent damage to the bridge, and it appears that he did not 
regard the ship as boing of any value because of her âge. He said she had 
lain so long in the roadway that she had become a "joke," and that from 
tlme to time when his boat passed her, as she lay at anehor, rotten wood 
would be churned out of her huU by the waves made by hls boat. He after- 
wards said he was so told. There is nothing in the évidence to indicate that 
the ship was in so desperate a condition of deeay as that, and the captain's 
further statement that he was afraid of walklng on the deck lest he might 
go through was not warranted by anythlng in the testlmony. The only 
time he was on her deck was just before dark, and before he left darkness 
had set in, as wlll appear. 

The Elliott left her moorings at 4:45 p. m., and the ship struek the crib at 
about 5:15. It Is uncertaln how long the Elliott was engaged in attempting 
to prevent the ship from strlklng the bridge, for the tlme varies in the tes- 
tlmony from half an hour to flve minutes. The ship was driftlng sternway 
upstream and golng toward the bridge. She was going slowly, the évidence 
fairly dlsclosing that it took about two hours for her to drift from her an- 
chorage to the crib of the bridge. That would be about 22 feet a minufè. 
Primarily the Elliott was not a tug, nor was it her duty ordinarily to tow 
vessels. Her crew consisted of seven men, none of whom, excepting the 
pllot, belng seamen. They were flremen. She was In charge of a captaln 
and managed by the pllot, who took her wherever the captaln directed. The 
Elliott overtook the driftlng ship at a point about 500 feet soutiieast of 
the crib, coming up on the starboard, aft. The sea was hlgh, the waves run- 
ning as much as four feet, whlch was unusual. The captaln and another 
jumped aboard the ship and carried, or there was thrown, from the flre boat, 
a heaving Une attached to a hawser, which the captaln or hls assistant at- 
tached to some post, whether a tow post, or a quarter post, or a cleat, does not 
clearly appear. At any rate, when the fire boat started to pull the stern of 
the ship around, that is to say, northwardly, the hawser came away. There- 
upon the captaln and his assistant hauled it back to the ship and there 
fastened It, probably to a quarter post used for llght towlng when the strain 
is fore and aft, which was not, however, sultable for such a slde strain as 
was necessarily imposed upon it by the effort of the lire boat to haul the 
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stem of the ship arotind. There were two tow posts loeated Just forward 
of the cabin, and at perhaps one-third of the length of the ship f rom the stern. 
Thèse tow posts went through to the keelson, and were anchored there. ïhe 
quarter posts were further toward the stern, and nearer the gunwale of the 
ship. They went through, too, to the skin of the Tessel, but were only an- 
chored by heavy bolts going through the heavy beam running transversely 
of the vessel and on which the deck rested. It is probable that on the 
second attempt to fasten the hawser the quarter post came away under the . 
strain. Dorrington described it as having been "pulled out by the roots." The 
captain of the Élllott said the post he fastened to, whatever it was, was rot- 
ten. It Is hère found that slîillful seamen, accustomed to towiiig vessels, 
would not ordlnarily hitch to such a quarter post in order to pull a vessel 
around. When the second attempt was made the ship was about 10 feet from 
the end of, and toward the south of, the crib. ïhese two attempts to pull 
the stern around had been, to some extent, successful. The ship had been 
brought around so as to présent her side to the wind, which caused her to 
lie somewhat broadside to the bridge, the draw not having been opened. She 
struck flrst at the stern, aft, and, according to one witness, the assistant en- 
glneer, 25 to 50 feet from the end of the crib, and her stern chewed along 
the crib while her jib-boom strueli the railing of the bridge. It broke, as dld 
also other masts, spars, and yards, which came tumbling to the deck, where- 
upon the captain and bis assistant jumped onto the crib and called to or 
motioned the fire boat to go home, which it did. In the meantime, the only 
tug (the Lorimer) available to asslst in the rescue had been sent out by 
its owner, at Dorrington's request, for the purpose, and reaehed the scène at 
about the time the second attempt of the tire boat was being made. There is 
uncertainty as to the length of time the Lorimer was there. Her captain 
saw the two men on board the ship and the efforts of the flre boat to prevent 
the ship's striklng the crib, and, thinking they could take care of her, went 
away for the purpose of assisting another vessel, which had slipped its moor- 
ings and to whose assistance also he had been sent. 

The Elliott was a powerful boat owned by the city of Détroit, and was used 
for the purpose of putting out Ares at the docks and prôperty near by, or 
upon vessels, and was well equipped with tow lines and other apparatus 
suitable for towing vessels. She was a much. more powerful boat than the 
Lorimer, whose captain testified, however, that he could hâve pulled the 
ship out of danger. The captain of the flre boat says the Lorimer came 
within 50 feet of the ship, or maybe lOO feet from her bow, or 125 to 150 
feet from his boat while he was on the ship, and he did not signal for her 
assistance. He said he thought the ship would sink, and for that reason 
made no further effort that night to haut her away. The captain of the 
Lorimer said he got there between 4:30 and 5:00 o'clock, and was there prob- 
ably 10 minutes. The ship's stern was pounding against the crib, and 
her rigging was going to pièces through contact with the unopened draw. 

In the meantime no attempt was made by the assistant~engineer to open 
the draw. He had for a long time seen the ship drifting toward the bridge. 
Three whistles were blown by the fire boat, but he did not open the draw. 
The captain of the Lorimer testified: "I was there 10 minutes any way. 
I don't know of any reason why the draw should not hâve been opened if a 
boat should blow for it. I heard three whistles blown. That is a recognized 
signal to open the bridge. There was nothlng in the position of the Martin 
at that time which prevented the draw from being opened. They could hâve 
swung the bridge free from the vessel." 

Dorrington had gone with his skiff to the dock at or near the Détroit end 
of the bridge, and testified: "When the fire boat was alongside trying to get 
a line on the Maria Martin at the foot of this center pier under the draw of 
the bridge, there was no reason why the draw of the bridge could not open. 
They could swing that bridge either way before a vessel got up there. At 
that time they could hâve swung the bridge the opposite way around, and left 
that south opening of the draw clear. That could hâve been done even 
when she drifted up against the bridge. They could hâve swung that bridge 
at any time until after the spars and rigging fell over." 

The assistant engineer testified: "With the position of the Maria Martin 
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lylng up agalnst the cradle of tbe bridge It was not possible to open it. We 
could hâve swung away from it if there had not been any wind. The flre- 
tug Elliott had hold of the stern of the Martin when she came up near the 
bridge. The fire-tug Elliott didn't lay near the bridge. The firemen tried 
to get on it, but they could not, nor could I hâve safely swung the bridge. 
If we swung the bridge to the right, it would hâve hit the Maria Martin and 
struck her rigglng, and if the bridge had been swung in the other direction 
it would hâve hit the flre-tug or her smoke stack. I could not swing it elther 
way ; it would hâve been apt to spin ; I could not swing It in that wind. In a 
fiO-mile wind it is not safe to swing the bridge in either direction, and that 
is due to the fact that I hadn't any brake on it." 

He said : "It is not safe to open the draw in a gale of that kind. We hâve 
no brackets or brakes on when the bridge is ready to be opened and the 
wind takes hold of it and starts it right arouud and we ean't stop it. If the 
draw were open in a 50-mile wind, it would be apt to spin the draw. Q. Now, 
Mr. Martin, do you mean to say that in a 50-mile gale that wind would twist 
the bridge around? A. Yes, sir. Q. Don't you know as a matter of fact, 
Mr. Martin, that that bridge bas been turned in a 50-mile gale a good many 
times? A. No, sir; I don't. Q. It is customary about November in the fall 
of the year to hâve gales, is it not? A. Yes, sir. Q. And a 50-mile gale is 
not an unusual gale at that time of the year is It? A. No, it is not. Q. 
And that bridge bas been operated for a number of years bas it not? A. Tes, 
sir. Q. Did you ever bave any other expérience on a bridge before 1905 
when you were employed there? A. No. * * * Q. What bas been your 
expérience ; hâve you ever refused to turn her in a 25-mile gale? A. I would 
not say it was blowing 25 miles an hour if I refused to turn her; it might bave 
been blowing 45. Q. Was that the smallest wind at which you ever refused 
to turn her, 45 miles an hour? A. I would not say. Q. Hâve you ever refused 
to turn her? A. Yes, sir. Q. In how heavy a wind bave you refused to 
turn her? A. I should judge it would be about 45 miles an hour. Q. 
That is the only wind you refused to turn her in? A. That is the only 
time a boat has asked for passage when the wind is blowing strong. Up 
to the time of this accident I had never refused to turn the bridge for 
any other boat except tbe Maria Martin. I had never seen that bridge in 
opération in a 45-mile wind before that. Q. ïhen why did you refuse to 
turn the bridge in that wind? A. Because it was dangerous to swing it. Q. 
Why was it dangerous for you to swing her? A. There was no way of hold- 
ing it. Q. Were you acting on what you had been told in regard to that? A. 
I may hâve." 

He af terwards sald he was told by the chief engineer not to swing the bridge 
in a gale ; that Is to say, "a strong wind when you can't regulate it, when 
you can't hold the bridge." He made up bis mind perhaps earlier than 4 or 
balf-past 4 o'clock, on his own responslbility, that It was too hlgh a wind 
for him to open the draw. He says: "I had decided in case I was signaled 
that I would not open it because the draw could not be opened safely in the 
wind. At that time when that signal was given, the lire boat was in a 
position so that if she had turned with the American slde end of the draw 
downstream, that I think it would bave hit the fire boat. The lire boat 
had hit the end of the cradle already. The lire boat was on the American 
side of the crib. The Maria Martin was on the south of the crib and the 
fire boat was on the north. The lire boat was a little bit farther north up 
the stream than the Maria Martin. The flre boat was under steam and I 
knew she could back up so that was not any reason why I did not open the 
draw. * "■ * I do not think I hâve refused to open the draw for a boat 
on a signal at any time late in the season. To my knowledge, the engineer 
in charge never refused to open the draw for any boat on signal, so that 
from the time of my employment up to the year after, that was the only 
time I know of the opening of the draw being refused. That is the only 
:time I know of that boat ever coming up there in a storm to get through. 
I make it a practice to use my own discrétion in opening that draw for beats 
that come up there in storms. I always open it at other times. I remember 
that same season o'f swinging the draw and slnking another boat in October 
«r November. I don't remember the name of the boat * • • It wasn't 
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caused by my refusing to open the draw originally. We hâve a counter sig- 
nal ; we are provided with a whistle. There are recognized counter signais 
on the part of the bridge when they do not intend to open. The bridge blows 
four whistles to show she will not open. Four whistles were not blown by 
the bridge at this time. I don't know just why they were not. I Was 
in charge. When the fire boat wanted to get through she did not hâve hold 
of the other boat. The flre tug did not want to go through. Q. How do 
you know the flre tug did not want to go through? A. She could not do any- 
thlng up there. Q. What? A. I didn't sunnise she wanted to go through 
anyhow. Q. What did she give you the signal for opening the draw for? A. 
I could not say what she gave the signal for. Q. You surmised she didn't 
want to go through, Is that right? A. Yes, sir. Q. And yet she had given 
you the signal to open the draw? A. Yes, sir. Q. Why did you surmise such 
a thing? A. Well I could not say. Q. Now you volunteered this statement 
and cannot tell why you surmised that? A. Oh, I don't know why. Q. Is it 
customary for the flre boat to give signais to open the draw when she does 
not want to go through? A. No, I don't think so. Q. Then when she gave 
the signal to you to open the draw did it not mean that she wanted to go 
through? A. Well I didn't think she did. Likely it meant she wanted to 
go through, and I didn't think she did want to go through because of the 
circumstances that she was in, in trying to pull that other boat. I judge 
she blew to let the other boat go through and I saw the other boat could not 
go through and that was the reason I think why I did not try to open the 
draw." 

The chief engineer, in answer to the question, "In your expérience at the 
bridge would you think it was a safe opération to swing the draw for a 
boat to pass through in a 60-mile gale?" said, "If I was there and they 
insisted on coming through I would undertake to swing it, but I would give 
them warning there was danger coming through if there was any way of 
warning them. They would go through at their own risk, because I would 
not say that engine would hold the bridge in a gale of 60 miles an hour.- 
Where the wind Works both ways — it don't always work both ways, sometimes 
it catches the corner and you might lose control of it. The only way to keep 
control of her is not to let her go fast." 

The pilot of the Elllott said: "I backed her around and she was coming 
along ail right until we got almost over to the draw, and when we got almost 
over to the draw she let go, this stern post let go, and she hit the bridge, 
and we went down and over on the north side of the pier." 

There he tried to pick up the captain of the Elllott and bis assistant, who 
had jumped off the ship onto the crib. But they could not get aboard in the 
heavy sea and went up the iron ladder from the crib to the bridge and the 
flre tug went home. Having related this, the pilot went on: "It was im- 
possible to get aboard, so I swung her around and backed, and there ts a 
kind of pocket in there between that cradle and the dock, just like a pocket. 
Then with that wind I swung around the best I could, and backed, and I was 
afraid she would not make it in that corner, so I blowed three whistles to 
the bridge and the bridge didn't open, so I managed to get around and get 
home ail right. * * * That pocket lay between the American bank and 
the cradle, and that is on the north side of the draw. The reason we blew 
the three whistles was because we were afraid we could not get out of that 
pocket, and we wanted the bridge swung so that we could get through. After 
the second Une had taken hold of the Martin, we did succeed in pulling the 
Martin a little distance. We were coming down the river, and when we 
backed down far enough we could hâve turned around and went head first 
down the river, and then suddenly the tlmber post or the tow post let go, and 
by that time the Martin had been pulled over to a position near the draw. 
We were probably at that time 100 feet south of the draw, and the Martin 
was probably about 50 feet away from us. Then after the Une parted or the 
tow post parted, the wind blew the Martin against the bridge. From where 
I was I could not tell whether the cradle or the bridge was hit first. In 
fact I was busy watching ourselves, that we would not hit something else. 
As soon as we let go we shot away from her. I could not tell you which end 
Mt first o * • After this breaklng the second time the Une gare wa}. 
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and the flre tug went to the north slde of the draw or thls cradle. We were 
considerably below, you know, and I tried to but could not get alongside 
because the waves were slashlng tbe deck. * * * We were 50 to 75 feet 
towards the span of tlie draw then. The pier below the bridge is the length 
of the draw itself, half the distance of the bridge. It sticks out down below. 
It is more than 100 feet, I guess. We were in that pocket. That is when 
I signaled. My intention was to get out of that pocket and to go through 
the draw. The only way I understand the bridge could hâve swung was 
to easteru because they were fastened with the cables and thlngs tliat went 
over on the bridge. If we had swung tlien flie smokestacks and everything 
would hâve been knocked ofC. We were broadsides to the wind at that 
time. Our own power was able to get us out of that liole, because it did. 
We were afrald it would not. I didn't blow those whistles to open the 
draw of the bridge for the purpose of attempting to get through and hauling 
the Maria Martin through." 

The captain of the EUiott, who was then standing ou the crib, said: "When 
our beat blew three whistles, they [meaning the sliip] were about halfway 
alongside the cradle of the bridge; and this boat was fast hère and 
fast liere." 

Ile probably meant by that that Its stern was against the pier and Its rig- 
ging against the unopened draw. "That was when we blew our three 
whistles and our tug was further east." 

The man with the captain of the EUiott said: "We took hold as you 
say and it gave way, and we also took another hold and that gave way. 
The Martin was about in a position to go through the south side of the 
draw, that is when our Unes parted, backlng' up, left the Martin on the 
- south side and us on the north side, and in fact we were a little ahead of 
the Martin in going through the bridge. ' The Martin was farthest from the 
bridge, and the pilot gave him two or three blasts to open the bridge. Then 
the Martin passed into the bridge. She went in broadsides. * » * Tije 
stern of the Maria Martin struck the cradle. Whether the bow of the Maria 
Martin went against the bridge I could not say. I was not on the Martin 
at that time. * • * when it went against the cradle I jumped oflf, then 
the wind continued to blow the Martin against the bridge." 

Dorrington said that the pilot of the fire boat told him afterwards his In- 
tention was, after the Une gave way and they blew the whistle for the bridge 
to open, to go up through on the north side of the crib and come down to the 
Martin and pull her through the south side. Dorrington boarded his vessel 
after she got into the bridge, stayed aboard ail night, and tried to protect 
the vessel by fending her off as niuch as possible where she was chewing 
against the crib. He says that the stern of his ship was swinging under- 
neath the draw, and if the draw had been opened the vessel could not 
hâve jammed because her stern was free. 

In answer to the question, "As a matter of fact it is ail guesswork whether 
or not she would go through?" he said, "Not with that wind because the 
stern swung up under the bridge that night, and so it is possible she would 
hâve gone through. Q. You mean that boat would hâve gone through the draw 
if she struck the bridge, if the bridge had been open? A. Yes, sir." 

The libelant claims the city of Détroit is liable to him for the loss of his 
ship growing out of: First, the négligence of the flre boat in the way she 
handled herself and his ship, in failing to ask assistance, and in the aban- 
donment of his ship; second, négligence in failing to provide proper equip- 
ment for the flre boat; thlrd, négligence of the bridge tenders in that the 
bridge was not open when, as claimed by libelant, his ship was in the control 
of the flre boat, and that upon proper signal the draw was not opened. 

The appellee in its answer below admitted, among other things alleged In 
the libel: "That said city of Détroit had placed said bridge and the opération 
of its said draw in charge of one or more hridge-tenders, whose duty it be- 
came and was to maintain a watch for ail vessels of sufficient size which 
might wlsh, or be obliged, to pass through said draw, and that it was the 
duty of said city and its officiais and employés to open said draw upon [be- 
ing informed and notified of] the approach of vessels desiring to pass through 
said bridge, whether ascending or descending the American Channel of said 
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Détroit river, sald river belng a navigable water of the United States, upon 
vrhich the vessels of the United States hâve a right to navigate freely and 
wlthout hlndrance." 

The answer denled the allégation that the flre boat had control of the ship ; 
denied signaling the engineer on duty at the bridge to open it ; avers that it 
would hâve been unsafe to hâve drawn the bridge in a gale of wind blowing 
at the rate of 60 mUes per hour, as it was at the tlme the ship eoUided with 
the bridge ; charges the ship vpith being old, dismantled, and abandoned, and 
as of no value for the purpose of engaging in navigating the waters of the 
Great Lakes ; charges the libelant with contributory négligence in failing 
to properly anchor his ship and man her sufficiently ; dénies négligence, and 
charges that after the accident the ship was taken to a point near Belle Isle ; 
that she remained there unattended and neglected, and a menace to naviga- 
tion, and was iinally renioved by the government of the United States. 

The District Court, holding against the libelant on ail questions, dismissed 
the libel. On appeal hère ail of the assignments of error whlch requlre con- 
sidération hâve to do with the several claims of négligence referred to. The 
parties hâve agreed that in the event the judgment of the court below Is re- 
versed, the question of damages may be inquired into de novo. 

M. H. O'Brien, of Détroit, Mich., for appellant. 
Walter Barlow, of Détroit, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). 
That the ship had some value cannot be doubted. It is also true, 
since the décision of the Suprême Court in Workman v. New York 
City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, that in whatso- 
ever capacity a municipahty owns, controls, or uses a fire boat, the 
expense of which the city defrays, an action in admiralty will Ue 
against the city for négligence in the opération of its fire boat. 

The respondent's claim of contributory négligence may be dis- 
posed of by the statement that the testimony shows activity on the 
part of the libelant to save his ship. When danger to her seemed 
probable, he obtained the services of the only tug in the harbor avail- 
able for use. Indeed, if the fire boat had not undertaken the rescue, 
it seems quite clear that the Eorimer would bave succeeded in saving 
the drifting ship, and we agrée with the court below that contributory 
négligence is not to be ascribed to the libelant. 

[1] We come, then, to the charges of négligence. Whether or not 
it was the duty of the fire boat to hâve volunteered to save the ship 
is not now decided. She was instructed to do so, and it is probable 
her primary purpose was to save the bridge rather than the ship. 
Be that as it may, she attempted to save the ship and thereby estab- 
lished a relation between herself and the ship calling for the exercise 
of care commensurate with the extent of the duty such relationship 
imposed. It will be observed that the fire boat was not a salvor, for 
the reason that success did not attend her eflforts. It is said in The 
Sabine, 101 U. S. 384, 25 L. Ed. 982, that: 

"Three éléments are necessary to a valid salvage claim: 1. A marine 
péril. 2. Service voluntarily rendered when not required as an exlsting 
duty or from a spécial contract. 3. Success in whole or in part, or that the 
service rendered contributed to such success." 
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The city of Détroit is not making a daim for salvage, and clearly 
could not do so. The fire beat failed to save the ship. She was 
at no time in control of her, for the reason that her hawser would not 
hold. If it had held the ship would not hâve struck. The rule 
applicable to a salvor is that she shall — ■ 

"use reasonable care for the protection of rescued property, and may lose 
ail rîglit to salvage award, or even render herself afflrmatively liable for an 
Indépendant injury sustained after a successful salvage service." 

It is so stated by Judge Lurton, speaking for this court in The S. 
C. Schenk, 158 Fed. 54, 59, 85 C. C. A. 384, citing The Mulhouse, 17 
Fed. Cas. 962, No. 9,910; Serviss v. Ferguson, 84 Fed. 202, 28 C. 
C. A. 327; The Henry Steers, Jr. (D. C.) 110 Fed. 578, 582; The 
Bremen (D. C.) 111 Fed. 228; The Duke of Manchester, 2 Wm. 
Rob. 471; The Neptune, 1 Wm. Rob. 297. The same rule is ap- 
plicable to cases in which an unsuccessful attempt is made to save 
a ship in distress. It will be found in The Henry Steers, Jr. (D. C.) 
110 Fed. 578, 581, et seq., and in The S. C. Schenk, 158 Fed. 54, 60, 
85 C. C. A. 384, 390. In the latter Judge Lurton says : 

"When a dlstinguishable injury bas resulted from the négligence of one 
undertaking a salvage service, there may be not only forfeiture of ail right 
of salvage, but an affirmative award of damages against the salving vessel. 
This is as far as the reported cases seem to go." 

Speaking of those who claini salvage, Dr. Lushington said, in The 
Cape Packet, 3 Wm. Rob. 122, 125 : 

"I do not mean to say that they must be flnished navigators ; but they 
must possess and exercise such a degree of prudence and skill as persons 
in tbeir condition ordinarlly do possess, and may fairly be expeeted to dls- 
play." 

In the case of The Dygden, 1 Eccl. and Mar. Cases, 115, that leam- 
ed admiralty judge denied salvage to fishennen vi'ho, vi^ithout com- 
pétent knowledge of seamanship and when compétent assistance was 
at hand, undertook to save a ship in distress and failed. He said 
(pages 116, 117): 

"When persons ofCer their services to vessels in distress, and there are no 
other individuals on tbe spot capable of rendering more efficient assistance, 
this court must look with considérable indulgence at their efforts ; because, 
being the only aid that can be procured, and offered in a state of great 
exigency, every allowance must be made if they are not possessed of adéquate 
knowledge to perform the duty they had undertaken. But différent consid- 
érations will apply to the conduct of individuals who assume the character 
of salvors, when there are persons compétent to discharge those duties." 

[2] The test to be applied is good faith and reasonable judgment 
and skill. The Laura, 14 Wall. 336, 344, 20 L. Ed. 813. 

Whether on the first trial the line slipped, or that to which it was 
attached broke, cannot, from the testimony with any reasonable cer- 
tainty, be said. Ail of the posts were 40 years old. We hâve only 
the owner's word for it that they were sound. The captain of the 
fire boat and his assistant had had little expérience in towing, and 
attached the hawser to, what seemed to them, posts provided for 
the purpose. The time after they boarded the ship was sufficient to 
bave made a secure fastening to a tow post proper, assuming that 
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would hâve stood the strain. But quick action was required. That 
is certain from the facts and from the opinions of those qualified to 
judge. The sea was heavy, the wind was high, and it was getting 
dark. When the second attempt was made the ship was within 10 
feet of the crib, and a secure fastening must be found within about 
one-half minute. The captain of the fire boat believed, and had 
reason to beHeve, he could pull the ship around, and while he probably 
ought not to hâve f astened to the quarter post, yet he did not know that, 
and it presented the appearance of being there for the purpose of 
use in towing. He did not know the Lorimer was coming to assist 
until she was near by and about the time he was making the second 
attempt to fasten his hawser. There was at that time no reason to 
suppose he could not pull the ship away. One may imagine it was 
a time of much excitement. We are not able to say that the District 
Judge was wrong in exonerating the fire boat from the charge of 
négligence in tying to the quarter post, and should not, in any event, 
disturb his finding unless it were against the decided prépondérance 
of the évidence. City of Cleveland v. Chisholm, 90 Fed. 431, 33 C. 
C. A. 157 (C. C. A. 6); The Edward Smith, 135 Fed. 32, 67 C. C. 
A. 506 (C. C. A. 6). We do not find such prépondérance hère. In 
some respects the case is like that of The S. C. Schenk referred to. 
So far as the captain of the fire boat knew, the ship was lost unless 
he went to her rescue. What he did in attempting to fasten the 
hawser was probably what any one would hâve donc except one of 
great expérience in towing vessels. To hold him négligent in not 
seeking some post which would certainly hold, if any of them would 
hâve held, would be to discourage laudable attempts to save vessels 
in distress by the déterrent fear of a claim for damages if the attempt 
failed. 

There certainly is no clear évidence of culpable négligence or will- 
ful misconduct. What Judge Lurton says in the Schenk Case is par- 
ticularly apphcable (158 Fed. 60, 85 C. C, A. 390): 

"But when, as hère, llability is sought to be fastened upon a salving vessel 
solely because the attempted service was ineffectuai, no Indépendant injury 
having been caused by the salvor, there is no responsibility if the service 
was rendered in good faith, without clear évidence of culpable négligence 
or willful misconduct." 

We reach a similar conclusion with respect to the claim of having 
negligently abandoned the ship after she struck. Well might the 
captain of the fire boat hâve thought the ship would sink, 40 years old 
as she was, though stauncher than he knew, with waves four feet 
high dashing on her and the crib, ail in the darkness of night, with 
the broken spars, masts, and yards falling on deck, and with, ap- 
parently, to him, no place on the ship to which to tie sufficiently 
strong to stand the strain of towing. 

[3, 4] The claim of négligence for the failure of the assistant en- 
gineer to open the bridge gives us more concern. It requires a 
considération of the duties and responsibilities of a municipal cor- 
poration operating a drawbridge over navigable waters, and calls 
for the considération of rules not involved in cases of salvage, or in 
unsuccessful attempts to rescue ships in distress. Whatever the law 

223 F.— 16 
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may be in some of the states exonerating municipalities from liabil- 
ity for négligence in the maintenance and management of drawbridges 
operated, net for the pecuniary benefit of the municipality, but in 
behalf of the public and in governmental capacity, or in cases in which 
it is declared there is no liability for the manner of construction or 
carelessness in the opération of a drawbridge unless the liability is 
expressly imposed by statute, it may be regarded as settled that liability 
in the management of this drawbridge may be fixed upon the munici- 
pality if the facts show négligence in the discharge of their duties 
by those to whom the municipality had intrusted its management. 
This is so because the locahty of the injury to the vessel was in 
navigable waters, which brings the case within the admiralty jurisdic- 
tion of the courts of the United States. In The Plymouth, 3 Wall. 
20, 33 (18 L. Ed. 125) it is said by Mr. Justice Nelson: 

"It is admitted by ail the authoritles that the jurisdiction of the admiralty 
over marine torts dépends upou locality — the high seas, or other navigable 
waters wlthln admiralty cognizance ; and, being so dépendent upon locality, 
the Jurisdiction is limited to the sea or navigable waters not extending be- 
yond high-water mark." 

And it is said by Mr. Justice Field in The Rock Island Bridge, 6 
Wall. 213, 215 (18 L. Ed. 753) : 

it » * * rpjjg jurisdiction of the admiralty extends to ail cases of tort 
committed on the high seas, and in this country on navigable waters." 

And then he goes on to say that redress for such torts may be 
had in courts of admiralty in personam in other cases than those 
in which proceedings may be had in rem for the enforcement of a 
maritime lien. 

And while it is shown by Judge Jenkins in Milwaukee v. The Cur- 
tis (D. C.) 37 Fed. 705, that no action would lie in admiralty against 
the owner of a vessel for damage donc by it through its négligence 
to a bridge for the reason that the locality of the injury was on the 
land, the bridge being on land, yet he makes it very clear that the 
locality of the thing to be considered is of the thing injured, and not 
of the agent causing the injury, and that when the injury is to a 
vessel afloat, even though the négligence originated on land, the 
tort is maritime and is within the jurisdiction of the admiralty. See 
cases cited by him, and by Judge Addison Brown in Léonard v. Decker 
(D. C.) 22 Fed. 741. 

In Daly v. New Haven, 69 Conn. 644, 38 Atl. 397, the Suprême 
Court of Connecticut, in holding that the duty of operating a draw- 
bridge which was a part of a public highway over a navigable river 
is a public governmental duty and no liability attached to a municipal 
corporation charged with that duty for négligence in the opération 
of the draw, unless the liability was imposed by statute, referred to 
the case of Greenwood v. West Port, decided in the United States 
District Court for the District of Connecticut, and reported in 62 
Conn. 575, 53 Fed. 824, and 63 Conn. 587, 60 Fed. 560, as not in con- 
flict with the court's view of the public governmental character of the 
municipality' s duty in the management of the drawbridge, and said 
(69 Conn. 649, 38 Atl. 398) : 
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" • • * That décision rests upon the somewhat peculiar and exeeptional 
State of facts in that case, and upon principles of maritime Iflw that hâve 
no application hère." 

In that case, which was a libel in personam, a steam barge sig- 
nalée! lier approach and desired to pass through a drawbridge. Her 
signais being unheeded, she was compelled to wait, was caught by the 
ebb tide, struck the bottom, and sank. This was held to be a maritime 
tort, and that the court had jurisdiction for an injury done to a ves- 
sel on navigable water by a bridge or permanent structure, citing Bos- 
ton V. Crowley (C. C.) 38 Fed. 202, 204, and Assante v. Charleston 
Bridge Co. (D. C.) 40 Fed. 765, 767. 

Judge Townsend was of opinion that after the municipality had 
undertaken to nianage and cpntrol the drawbridge, it was liable for 
misfeasance, although it might not hâve been originally charged with 
the duty of opening the draw, and he cites Judge Addison Brown in 
Edgerton v. The Mayor, etc., of New York (D. C.) 27 Fed. 233, and 
other cases, in support of the statement that — 

"in constructing the bridge with a draw, acd in undertaking to open and 
manage the draw, so as to allow vessels to pass, the state and the city hâve 
recognized the right of vessels to pass through wlthout any appeal to the 
national authority to protect that right." People v. Saratoga, etc., R. R. Co., 
15 Wend. 113, 134, 136, 30 Am. Dec. 3.3 ; Escanaba Co. v. Chicago, 107 U. 
S. 678, 683, 2 Sup. Ct. 185, 27 L. Ed. 442 ; Miller v. Mayor, etc., of New ïorlc, 
109 U. S. 385, 393, 3 Sup. Ct. 228, 27 L. Ed. 971. 

Judge Brown states the rule (quoted by Judge Townsend with ap- 

proval) : 

"Havlng thus recognized the rights of commerce and undertaken to pro- 
vide accommodations for the passage of vessels, the corporation Is bound 
that the custodians of the bridge shall use ordinary diligence to avoid acci- 
dents to vessels going through the draw at eustomary hours and in the 
customary manner, as one of the incidents of the care, management and 
control of the bridge itself. It is responsible, therefore, for the want of 
ordinary care and diligence in its servants, and for the conséquent damage." 

The bridge was an obstruction to navigation. It was so held by the 
Circuit Court of Appeals in the Seventh Circuit in Clément v. Metro- 
politan, etc., Ry. Co., 123 Fed. 271, 59 C. C. A. 289, and that the 
right of navigation was paramount; that the bridge must be so con- 
structed that it might be readily opened to permit the passage of 
vessels, and must be placed in charge of compétent persons and be 
equipped with lights and signais, and give timely warning to approach- 
ing vessels, if for any reason it could not be opened. 

[5] It would seem that, without any statutory requirement of the 
United States relative to the opération of drawbridges over navigable 
wafers, the city, in the management of the draw of the bridge, 
must be held to ordinary care, having in mind the purposes for 
which the draw was made and the circumstances of the case. 

But Congress hâve expressly imposed positive duties in the man- 
agement of such drawbridges. Section 5, Act Aug. 18, 1894, c. 299, 
28 Stat. 362, Comp. St. 1913, § 9973, provides : 

"That it shall be the duty of ail persons owning, operatlng and tenrting 
the drawbridges now built, or which may hereafter be built across the navi- 
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gable rivers and other waters of the TJnited States, to open, or cause to be 
opened, the draws of such bridges under such rules and régulations as in the 
opinion o( the Secretary of War the public interests requlre to govern the 
opening of drawbrldges for the passage of vessels and other watercrafts, 
and such rules and régulations, when so made and published, shall bave the 
force of law. • « • " 

We hâve not been f avored with those rules and régulations, but 
Congress hâve provided, also, that : 

"If the bridge shall be constructed with a draw, then the draw shall be 
opened promptly by the persons owning or operating such bridge upon rea- 
sonable signal for the passage of boats and other water craft. * * * " 
Act March 23, 1906, c. 1130, § 4, 34 Stat. at L. p. 85 (Comp. St. 1913, § 9964). 

While we hâve found no cases dealing with thèse requirements 
rélating to a drawbridge, yet the measure and extent of the duty 
imposed by thèse statutes may, by analogy, be drawn from other 
statutory régulations applicable to cases of négligence within the juris- 
diction of the courts of admiralty. 

It is required by article 16, Act Aug. 19, 1890, c. 802, § 1, 26 
Stat. 326, Comp. St. 1913, § 7854, that— 

"a steam vessel hearlng, apparently forward of her beam, the fog signal 
of a vessel the position of which is not ascertained shall, so far as the cir- 
cum^tances of the case admit, stop her engines, and then navigate with 
caution until danger of collision is over." 

In the case of Clyde S. S. Co. (D. C.) 134 Fed. 95, 97, it was held 
that failure to observe this requirement created a presumption of f ault. 
See, also, The Géorgie (D. C.) 180 Fed. 863. 

The mates of vessels are required to be hcensed. U. S. Comp. St. 
1913, § 8200. It was held in The Eagle (D. C.) 135 Fed. 826, that 
when one of two vessels in collision was in charge of an unlicensed 
mate there is a presumption that that fact caused or contributed to 
the collision, and the burden is upon the vessel to show that the col- 
lision was not attributable to that fact. 

Again, under the act of April 29, 1864 (Comp. St. 1913, § 7963) : 

"Every steam-vessel, when approaching another vessel, so as to involve 
visk of collision, shall slacken her speed, or, if necessary, stop and re- 
verse. • « • " 

It was held in the case of Fred W. Chase (D. C.) 31 Fed. 91, 94, 
^hat this rule applied notwithstanding the existence of a gale. 

Judge Swan held in The Lansdowne (D. C.) 105 Fed. 436, 443, 
that under the décisions of the English and American courts in case 
of collision, it is incumbent upon a vessel which has disregarded a 
rule of navigation to show that its violation not only did not con- 
tribute to the collision, but could not hâve donc so. 

The whole subject is comprehended in what Mr. Justice Strong 
says in The Pennsylvania, 19 Wall. 125, 136 (22 h. Ed. 148): 

"The liabllity for damages Is upon the ship or ships whose fault caused the 
injury. But when, as in this case, a shlp at the time of a collision is in 
etîtual violation of a statutory rule Intended to prevent collisions, it is no 
ïoore than a reasonable presumption that the fault, if not the sole cause, was 
at least a contributory cause of the disaster. In such a case the burden rests 
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upon the ship of showlng not merely that her fault mlght not hâve been 
one of the causes, or that it probably was not, but that it could not hâve 
been. Such a rule is necessary to enforce obédience to the mandate of the 

statute." 

While it might probably be going too far to say that the failure to 
open the bridge caused the injury to the vessel, yet the city, having 
disobeyed the positive statutory mandate, as well as a duty imposed 
upon the municipality by reason of undertaking to manage the draw- 
bridge, should show that its failure could not hâve contributed to the 
injury. 

It is not necessary to décide that négligence is to be ascribed to the 
owner of a drawbridge, competently built and manned, because of his 
failure to turn the draw even upon signal, when a compétent engineer 
would, to préserve the bridge, décline to turn the draw in an unusual 
gale of such force as to cause him to believe that to turn the draw 
would resuit in destruction to the bridge or destruction to a boat which 
had signaled for the opening of the draw. That is not this case. It is 
hère shown that the chief engineer, had he been on duty, would hâve 
turned the draw. While it appears that an unusual gale was raging, 
there is no évidence at ail that its character would entitle it to be de- 
fined as "vis major" or "act of God." And there is no satisfactory 
évidence in the case from which an inference may be drawn that the 
turning of the bridge would probably hâve resulted in its destruction, 
or destruction of the smokestacks of the fire boat. We say this notwith- 
standing the testimony of the assistant engineer who gave at least two 
reasons why he did not turn the draw, reasons not at ail dépendent upon 
or related to each other. The évidence tends to establish the fact that 
the bridge could hâve been handled in safety if care were taken that it 
go not too fast. Anxiety of the assistant engineer for the smokestacks 
of the fire boat was not justified. His view is shared by the captain and 
pilot of the fire boat, ail testifying for the municipality, their employer. 
They are, however, expressing mère opinions which do not agrée with 
the opinions of the owner of the ship and the captain of the Lorimer, 
both apparently compétent navigators. The facts must tell the story. 

If the fire boat was in the pocket described, what shall be said of the 
reason her pilot gives for blowing the three whistles ? It was — 

"because we were afrald we could not gct out of that pocket, and we 
wanted the bridge swung so that we could get through." 

In another part of his testimony he says his smokestack would hâve 
been knocked ofï if the bridge had swung. He said the only way the 
bridge could hâve been swung "was to eastern because they were fas- 
tened with the cables and things that went over on the bridge." If, 
when he whistled, the spars of the ship were in contact with the bridge, 
the draw could not hâve been swung to eastern ; certainly not without 
destroying ail masts of the ship and probably the ship itself. The 
captain of the EUiott, standing on the bridge, described his boat as 
"about halfway alofigside the cradle of the bridge," and that the ship 
was then fast in the bridge. The man with the captain testified that the 
Martin passed into the bridge broadside after the whistles were blown. 
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The assistant engineer in charge, àlthough he says he thought the draw 
might hit, the smokestacks of thefire boat, says: 

"Tlie fire boat was under steam, and I knew she could back up, so that 
was not any reason why I dldn't open the draw." 

The fact probably is that the fire boat, when the second attempt fail- 
ed, shot off on the north side of the crib not far from its end. It was 
completely in control ; was a powerf ul boat and was not in any danger 
of having her smokestacks struck by the turning of the draw, unless 
she voluntarily had stayed in a place of danger, if, indeed, she was in 
such a place; certainly not, if a compétent person, careful not to let 
the draw go too fast in a heavy wind, had been in charge. 

Why did the fire boat whistle at ail if she did not intend that she, or 
the ship, or both, should be given the opportunity of going through the 
draw, and if the fire boat was in the pocket and in danger of hér smoke- 
stack being knocked off by the turning of the draw, why, in such a sit- 
uation, did she invite certain disaster to herself if her pilot knew, as 
he must hâve known, if it wcre true, that the draw could not turn east- 
wardly because the masts and spars of the ship were already in the 
bridge and falling by reason of contact with the draw itself . The in- 
ference is quite clear that when the signal was given the draw could 
hâve been turned eastvv'ardly, if not both ways, and that if it could bave 
been turned only westwardly that the fire boat could easily hâve got- 
ten out of the way. In this state of the facts, it must be held that this 
reason for not turning the bridge is not a good reason, and not one 
which would bave governed the conduct of a reasonably prudent and 
reasonably compétent engineer. The fact is that the testimony of the 
assistant engineer in charge is so uncertain and unsatisfactory and con- 
tradictory that it is entitled to little, if any, weight. The opening of 
the draw \vas the only chance the ship had. She might not bave gone 
through, but, on the other hand, it is highly probable that she would 
hâve done so. It does not appear that she had actually jammed be- 
tween the crib and the pier at any time. During the night her stern 
had swung around under the draw, and the ship was only prevented 
from going. through by such rigging as was not broken catching on it. 
So says her owner; and it is not without significance that the man with 
the captain of the Elliott said that after the second hold gave way "the 
Martin was about in a position to go through the south side of the 
draw ; that is when our lines parted." It is true her anchors might hâve 
f ouled the water pipe and held there, but her cables were 360 feet long, 
and she would hâve ridden at anchor that distance away from the 
bridge. The pipe might hâve broken, and the wj,nd, continuing' as it 
did until the next early morning and growing gradually less in force, 
might hâve carried her upstream some distance f urther, and she might 
hâve eventually come to grief. 

In vievY of the broad admission by the city, in its answer, of its duty, 
and of the failure of the assistant engineer to open the draw when 
reasonable regard for the safety of the ship, and more especially when 
the statute expressly required him to open it, we are of opinion that 
it was incumbent upon the city to show that the injury to the ship 
could not hâve resulted from the failure to open the draw. In the ab- 
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sence of such showing we must and do find the city liable for négli- 
gence. 

It follows that the judgment below must be reversed and the cause 
remanded, with instructions to enter a decree in accordance with this 
opinion, and to détermine, by référence to a master, or otherwise, the 
loss to which the libelant is entitled. 



BENTLEY v. TIBBALS. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 186. 

1. CoPTEiaHTS ®=al — Statutort Provisions. 

The exclusive right of multlplying and vendlng copies of an intellectual 
work Is of pure] y statutory orlgln. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 1; Dec. 
Dig. <®=1.] 

2. Copyrights ig=>86 — Infbingement — Equitable Relief. 

An alien and subject of Great Britain, who secured In 1906 a copyright 
under the laws of the United States for a book entitled "Bentley's Tele- 
graph Cyphers," and who subsequently publlshed in London a larger 
book, entitled "Bentley's Complète Phrase Code," and secured for that 
work a British copyright, on the title page of which appeared the state- 
ment that the copy Included the "Telegraph Cj'phers" entered under act 
of Çongress, and who, prior to and subséquent to 1910, sold copies of the 
latêr work in the United States printed from type set up in Ix>ndon, in 
violation of Copyright Act March 4, 1909, c. 320, 35 Stat. 1075, was not 
gullty of misconduct justifying déniai to him of an injunction restraln- 
ing the publication and selling of his book, copyrighted under the laws 
of the United States, within the maxim that one coming Iiito equlty must 
corne with clean hands, for the maxim is limited to misconduct con- 
nected with the matter in litlgation, and does not apply to misconduct 
which is unconnected therewith, for the unlawful importation and vend- 
lng of the book is not so connected with the subject-matter of the suit 
as to justify the application of the maxim ; the offense committed belng 
against the United States, and one of which it alone may take cognizance. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 79, 80; Dec. 
Dig. <S==586.] 

3. E'quity <S=j42 — Pleading of Défenses — Necessitt. 

The maxim that one who cornes into equity must corne with clean 
hands need not be pleaded to be available, and where the évidence dis- 
closes the unconscionable character of a transaction, equity wUl of its 
own motion apply the maxim and deny relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 119, 120; Dec. 
Dig. <S=342.1 

4. Copyrights ©=529 — Acquisition — Notice. 

The statutoiy requirements as to notice of a copyright must be strictly 
complied with, though a slight variance in the words, or in the order of 
the words, does not invalidate the notice, where the matter is substan- 
tially the same. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 29, 30; Dec. 
Dig. (ê=29.] 

5. Copyrights <S=63 — Acquisition — Abandonment. 

An alien author, procuring a copyright in the United States of a work, 
and then publishing a larger work In the foreign country, includlng the 

iS=»For other cases see same topic & KEIY-NUMBËR in ail Key-Numbered Digests & Indexes 
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copyrlghted work, and obtaining In the foreign country a copyright, with 
notice that the work includes the work copyrlghted In the United States, 
may not restraln one from publishing the work published In the foreign 
country, where no one inspecting the foreign work can tell what portion 
of it has been taken from the work copyrlghted in the United States, and 
what part is not. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 60; Dec. Dig. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree of the District Court 
of the United States for the Southern District of New York, entered 
on November 4, 1914, granting an injunction restraining the défendant 
from printing, publishing, and vending books or cypliers like or sub- 
stantially like the book and cyphers copyrlghted by plaintiff and enti- 
tled "Bentley's Telegraph Cyphers," and awarding plaintifif profits and 
damages. 

George H. Gilman, of New York City, for appellant. 
Henry M. Wise, of New York City, for appellee. 

Before LAGOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The bill of complaint is filed by an alien 
and subject of the king of Great Britain. The complainant résides and 
has his principal place of business in London, England. The défend- 
ant is a citizen of the United States, residing in the city of New York, 
state of New York, and does business under the name of the Amer- 
ican Code Company. 

Complainant allèges that he secured in 1906 a copyright under the 
laws of the United States for a book entitled "Bentley's Telegraph 
Cyphers," and that he is the sole and exclusive owner of the copy- 
right in that work. He states that the défendant, without his license, 
and against his will, and in violation of his rights, and in infringe- 
ment of his copyright, has unlawfully, wrongfully, and injuriously 
printed, published, and sold books containing telegraph cyphers which 
are exact fac simile copies of complainant's cyphers as contained in 
the copyrighted book. He seeks an injunction, an accounting of the 
profits, and damages. 

[1] The English House of Lords, in Donaldson v. Becket, 4 Burr. 
2408 (1774), decided that the exclusive right of multiplying and vend- 
ing copies of an intellectual work is of purely statutory origin. And 
the Suprême Court of the United States rendered a similar décision 
in Wheaton v. Peters, 8 Pet. 591, 8 h. Ed. 1055 (1834). The earhest 
statute on the subject was passed in England in 1710. St. 8 Anne, c. 
19. Connecticut passed a copyright act in 1783, which was entitled 
"An act for the encouragement of literature and genius." It recited 
in its preamble that: 

"It is perfectly agreeable to the Principles of Natural Equlty and Justice 
that every Author should be secured in receiving the Profits that may arise 
from tlie Sale of His works, and such Security may encourage Men of Learn- 
ing and Genius to publish their Wrltings ; which may do Honor to their Coun- 
try and Service to Manklnd." Acts and Laws of Conn. Jan. Sess. 1783. 

«SsaFor other cases see aame topjc & KEY-NUMBER la ail Key-Numbered DlKests & Indexes 
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By that act copyrights were to be granted for 14 years, with the ben- 
efit of a second term of the same length. The act was passed in Jan- 
uary and Massachusetts passed a like act in March and New Jersey in 
May of the same year. St. 1782, c. 58. Virginia followed in 1785 (12 
Henning's St. at Large, p. 30), and New York in 1786 (Laws 1786, 
c. 54). Thèse acts were ail passed prior to the adoption of the Consti- 
tution of the United States. But Congress, in the exercise of the pow- 
er conferred upon it by the Constitution "to promote the progress of 
science and the useful arts, by securing for limited times to authors 
and inventors the exclusive right to their respective writings and dis- 
coveries," passed the first fédéral statute on the subject on May 31, 
1790. 1 Stat. p. 124, c. 15. 

The act of 1790 granted copyright to such author only as may be "a 
citizen of the United States or résident therein," and this continued to 
be the policy of Congress in the subséquent acts passed upon the sub- 
ject until 1891. Prior to that time, and beginning as early as 1837, 
Congress was asked many times to grant protection to foreign au- 
thors and it repeatedly refused to do so. In this respect the United 
States pursued for years a policy less libéral than Great Britain and 
other foreign nations. 

By the act of Congress of March 3, 1891, the provisions of the copy- 
right laws of the United States were extended to citizens and subjects 
of a foreign state or nation only when such state or nation permits to 
citizens of the United States of America the benefit of copyright on 
substantially the same basis as to its own citizens, or when such foreign 
state or nation is a party to an international agreement which provides 
for reciprocity in the granting of copyright, by the terms of which 
agreement the United States of America may at its pleasure become a 
party to such agreement. 26 Stat. p. 1106, c. 565. And the Président 
of the United States, acting under the provisions of the act, issued a 
proclamation on July 1, 1891, in which he declared that, as citizens of 
the United States had the benefit of copyright in Great Britain on sub- 
stantially the same basis as the subjects of that country, those sub- 
jects were entitled to the benefits given under the Copyright Act of 
Congress of 1891. 27 Stat. pp. 981, 982. And under the^ Copyright 
Act of 1909 the subjects of Great Britain are still entitled to the bene- 
fit of the privilèges of copyright in the United States. 

The act in section 8 déclares that the author of any work made the 
subject of copyright by the act shall hâve copyright for such work un- 
der the conditions and for the terms specified in the act : 

"Provided, however, that the copyright secured by this act shall extend to 
the work of an author or proprietor who is a citizen or subject of a foreign 
state or nation, only. 

"(a) When an alien author or proprietor shall be domiciled within the 
United States at the time of the flrst publication of hls work ; or 

"(b) When the foreign state or nation of which such author or proprietor ia 
a citizen or subject grants, either by treaty, convention, agreement or law, to 
citizens of the United States the benefit of copyright on substantially the same 
basis as to its own citizens, or copyright protection substantially equal to the 
protection secured to such foreign author under this act or by treaty; or 
when such foreign state or nation is a party to an international agreement 
which provides for reciprocity in the granting of copyright, by the terms of 
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which agreement the United States may, at Its pleasure, become a party 
thereto. 

"The existence ot the reeiprocal conditions aforesaid shall be determined by 
the Président of the TJnited States, by proclamation made from time to time, 
as the purposes of this act may require." Act March 4, 1909, c. 320, 35 Stat. 
1077 (Comp. St. 1913, § 9524). 

In accordance with the provisions of the act the Président of the 
United States on April 9, 1910, issued his proclamation declaring that 
under the conditions of the act the subjects of Great Britain vvere en- 
titled to the benefits of the act. 36 Stat. pt. 2, p. 2685. 

[2, 3] The complainant allèges in his bill that at the time he took ont 
his copyright in the United States and subséquent thereto the kingdom 
of Great Britain and Ireland — 

"grants by treaty, convention, agreement, and law to cltlzens of the United 
States the beneflt of copyright on substantially tlie same basis as to its sub- 
jects, and copyright protection substantially equal to the protection secured 
to plaintiflf under the provisions of the laws of the United States relatiug to 
copyrights." 

The défendant does not deny the complainant's right to take out his 
copyright, or that he failed in doing so to comply in ail respects with 
the requirements of the statute. It appears, however, that complainant, 
after having secured his copyright in the United States of "Bentley's 
Telegraph Cyphers," published in London in 1907 a larger book en- 
titled "Bentley's Complète Phrase Code," which contained a substan- 
tial amount of the "Cyphers," together with additional matter, and 
secured for that work a British copyright, on the title page of which 
appeared the following statement: 

"This Code Includes the Telegraph Cyphers entered according to act of 
Congress in the year' 1900, by E. I. Bentley in the office of the Librarian of 
Congress at Washington, D. C. Ail rights reserved. Entered at Stationer's 
Hall." 

Copies of this work, both prior to and subséquent to 1910, he sold, 
not only throughout the United Kingdom, but in the United States and 
other foreign countries; and it is claimed that, "Bentley's Complète 
Phrase Code" bas acquired a recognized and enviable réputation both 
in England and the United States for reliability, usefulness, aiul econ- 
omy in telegraphing or cabling. And it further appears that défendant 
is selling in the city of New York a book of the same size and color of 
binding as the complainant's work, and on the cover of which he bas 
placed the words "Bentley's Complète Phrase Code" in gilt letters of 
the same size as are used in the English publication, and that it con- 
tains an exact and complète phrase code published by plaintiff, as to 
subject-matter, préface, spécimens, and title page, with certain unim- 
portant exceptions. It is this work which it is claimed infringes the 
copyright which complainant secured in this côuntry in 1906 upon 
"Bentley's Telegraph Cyphers" ; the essential features of the "Cy- 
phers" being embodied in the work. 

The défendant bases his défense upon the fact that complainant had 
nevèr taken out a copyright in this country of "Bentley's Complète 
Phrase Code," and that complainant lost his United States copyright 
in the "Cyphers," so far as he had published them in "Bentley's Com- 
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plete Phrase Code." In other words, his daim is that he had a perf ect 
right to copy an uncopyrighted book, and that complainant, by im- 
porting into this country "Bentley' S: Complète Phrase Code" and by 
selling it hère, lost his right to be protected in this country on. anything 
which it contained ; tlmt the publication of parts of a copyrighted 
book as parts of an uncopyrighted book involves an abandonrnent of 
the copyright. 

The act of Congress proyides that, during the existence of the Amer- 
ican copyright in any book, the importation into the United States of 
any copies thereof, although authorized by the author or proprietor, is 
prohibited unless they hâve been printed from type set within the lim- 
its of the United States, or if the text be produced by lithographie 
process or photo-engraving process that has been wholly performed 
within the limits of the United States. Act 1909, §§ 15 and 31. And 
such prohibition existed both prior to and subséquent to 1910, when 
"Bentley's Complète Phrase Code" was imported. R. S. U. S. § 4956 
(3 U. S. Comp. Stat. 1901, p.. 3408 ; and U. S. Comp. Stat. 1911, p. 1482 ; 
Comp. St. 1913, §§ 9536, 9552). The évidence shows that the book was 
printed from type set in London. The importation of it into the 
United States by the complainant was in itself a wrongful act, and 
books 50 imported are liable to forfeiture under the law. In Harper 
& Bros. v. Donohue & Co. (C. C.) 144 Fed. 491, 499 (1905), it was held 
that a défendant who had imported a book published in Éngland and 
not copyrighted there, and who reprinted it in this country, could not 
défend his infringement of the American copyright of the same matter 
by alleging that he had copied the uncopyrighted English book. As he 
had imported the vi'ork the importation of which was prohibited by 
statute, the court declared that he could not found légal rights on acts 
made unlawful by being prohibited. 

Has the plaintiff been guilty of iniquity, so as to debar him from 
relief in a court of equity? It is a vénérable maxim of equity that one 
who cornes into equity must come with clean hands. A court which 
seeks to enf orce on the part of the défendant uprightness, fairness, and 
conscientiousness also insists that, if relief is to be granted, it must be 
to a plaintiff whose conduct is not inconsistent with the standards he 
asks to hâve applied to his adversary. In other words, the plaintiff's 
own conduct must not hâve been characterized by a want of good faith 
or a violation of the principles of equity and righteous dealing. 

In Edward Thompson Co. v. American Law Book Co., 122 Fed. 922, 
59 C. C. A. 148, 62 L. R. A. 607 (1903), this court declared that an 
author who pirated a large part of his work from others would not be 
entitled to ask to hâve his copyright protected. This conclusion was 
based upon the gênerai proposition that equity would refuse its aid to 
a suitor who had himself been guilty of the same inéquitable conduct 
which he denounced in others. In that case complainant was the pub- 
lisher of two encyclopœdias of law, and défendant was engaged in com- 
piling its Cyclop3edia of Law and Procédure, two volumes of which 
had at that time appeared. The method adopted by complainant in 
preparing the articles for its publication was similar to that employed 
by défendants, but the latter had not copied a word of complainant's 
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text, and îts editors had not been permitted to so much as open com- 
plainant's books. 

Counsel stated upon the argument that complainant, having im- 
ported his English work into this country in violation of the act of Con- 
gress, is not in a position to invoke the aid of a court of equity in this 
suit. To this counsel for défendant replied that the défense of un- 
clean hands must be affirmatively pleaded, and that plaintiff not only 
had not pleaded it, but had failed to urge it before the trial judge, and 
therefore could not hâve the benefit of this défense in this court. We 
think that both counsel for complainant and counsel for défendant hâve 
fallen into error. The maxim to which référence has been made need 
not be pleaded. When the évidence discloses the unconscionable char- 
acter of a transaction, the court, whether the maxim is pleaded or not, 
will of its own motion applv the maxim. Dunham v. Presby, 120 Mass. 
285 (1876); Teoli v. Nardolillo, 23 R. I. 87, 49 Atl. 489 (1901). We 
do not, however, think the maxim invoked is applicable to the case 
before the court. The maxim does not apply to every unconscien- 
tious act or inéquitable conduct of the plaintiff. It it limited to mis- 
conduct connected with the matter in litigation, and does not apply to 
misconduct which is unconnected with the matter in litigation. 1 Pom- 
eroy's Eq. Jur. § 399. It is true that complainant violated the law of 
the United States in importing the Phrase Code into this country and 
selling it hère. But, as was pointed out in Kinner v. Lake Shore, etc., 
R. Ce, 69 Ohio St. 339, 344, 69 N. E. 614, 615 (1903) : 

"A court of equity is not an avenger of wrongs committed at large by those 
who resort to it for relief." 

It is not sufficient to debar a suitor for relief that he has committed 
an unlawful act, unless that unlawful act affects the matter in litiga- 
tion. The offense which Bentley committed in wrongfully importing 
the work was not a wrong done to this défendant, or one which in any 
wise prejudiced him. It was an offense committed against the United 
States, and one of which it alone could take cognizance. The unlawful 
importation and vending of the book hère is not so connected with the 
subject-matter of the présent suit as to justify the application of the 
maxim to the plaintiff's suit. 

The act of Congress of June 18, 1874 (18 Stat. 78, c. 301), provided 
as follows: 

"Sec. 4962. No person shall maintain an action for the Infringement of his 
copyright unless he shall give notice thereof by inserting in the several copies 
of every édition published, on the title-page or the page immediately follow- 
ing, if it be a book ; or if a map, chart, musical composition, priât, eut, en- 
graving, photograph, painting, drawing, chromo, statue, statuary, or model or 
design intended to be perfected and completed as a work of the fine arts, by 
inscribing upon some * » • portion" of the face or front thereof, or on 
the face of "the substance on which the same shall be mounted, the foUow- 
ing words, 'Entered accordlng to act of Congress in the year • ■ by A. B., 
In the office of the Librarian of Congress, at Washington.' " 

The history of this provision seems to begin with the act of April 
29, 1802 (2 Stat. 171, c. 36), which required every person seeking to 
obtain a copyright of a book to cause a copy of the record to be in- 
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serted at full length in the title page, or in the page immediately fol- 
lowing the title of the book. 

The act of February 3, 1831 (4 Stat. 436, c. 16), declared that no 
person should be entitled to the benefit of that act- unless he should 
insert the prescribed words in the published copies of the book. And 
the act of July 8, 1870 (16 Stat. 198, c. 230), changed the language of 
the act of 1831, so as to déclare that no person should maintain an ac- 
tion for the infringement of his copyright unless he inserted in the 
several published copies of the book the notice prescribed. The act 
of March 3, 1905 (33 Stat. 1000, c. 1432) providing for copyright for 
foreign publications makes the notice necessary only in ail copies of 
such books sold or distributed in the United States. And the act of 
March 4, 1909, provides : 

"That any person entitled thereto by this act may secure copyright for his 
work by publication thereof with the notice of copyright required by this act ; 
and such notice shall be afflxed to each copy thereof published or olïered for 
sale in the United States by authority of the copyright proprietor, except In 
the case of books seeking ad intérim protection under section twenty-one of 
this act" Comp. St. 1913, § 9530. 

In Thompson v. Hubbard, 131 U. S. 123, 9 Sup. Ct. 710, 33 L. Ed. 
76 (1889), the Suprême Court held that the requirement of the statute 
in regard to printing the prescribed notice of copyright in the book 
was a condition précèdent to the perfection of the copyright. Bentley 
printed the notice in his American book, and no question is raised but 
that he did everything which the law required him to do in perfecting 
his original copyright. Whatever difficulty exists in this case grows 
eut of what he did or failed to do afterwards. 

[4] The courts hold that the statu tory requirements as to notice 
must be strictly complied with, although a slight variance in the words, 
or in the order of the words, if the matter is substantially the same, will 
not invalidate the notice. See Burrow-Giles v. Sarony, 111 U. S. 53, 
4 Sup. Ct. 279, 28 h. Ed. 349 (1884); Falk v. Schumacher (C. C.) 
48 Eed. 222 (1891); Hefel v. Whitely Land Co. (C. C.) 54 Fed. 179 
(1893) ; Bolles v. Outing Co., 77 Fed. 966, 23 C. C. A. 594, 46 L. R. A. 
712; Id., 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156 (1899). 

The only object of the notice required by the statute is to give no- 
tice of the copyright to the public. Thompson v. Hubbard, supra. It 
is giverf to the public to prevent any person f rom making himself sub- 
ject to the penalty imposed for violation of the copyright without 
knowledge of the copyright. Sarony v. Burrow-Giles (C. C.) 17 Fed. 
591 (1893). And when the notice is printed on the title page, or on the 
page immediately following it, of the book copyrighted, there is no 
possibility of the public being misled as to what matter is copyrighted. 
But where copyrighted matter is afterwards reprinted in an uncopy- 
righted work, the question of what notice should be given to the pub- 
lic of the copyrighted matter, if the copyright as to such republished 
matter is to be preserved, is a question of some difficulty. 

[5] In United Dictionary Company v. Merriam Company, 208 U. 
S. 260, 266, 28 Sup. Ct. 290, 291 (52 L. Ed. 478) (1907), Mr. Justice 
Holmes, writing the opinion of the court, stated that it was in that case 
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"unnecessary to discuss nice questions as to when a foreign reprint 
may or may not be imported into the United States under the présent 
provisions of our law." The facts of the présent case do not impose 
that duty upon us, but they do impose the duty of determining the ef- 
fect of a pubHcation by the author in England of a substantial part of 
a work copyrighted by him in the United States, which English pubhca- 
tion is imported and sold by him in this country. In the case the Su- 
prême Court had before it the question whether an injunction could 
issue to restrain the infringement of copyright in "Webster's High 
School Dictionary." The American pubHshers of the work made a 
contract with Enghsh publishers under which it furnished them with 
electrotype plates of the work and they published it in England, omit- 
ting notice of the American copyright. The English work had a dif- 
férent title, "Webster's Brief International Dictionary," and had some 
other différences on the first 3 and last 34 pages, but otherwise was the 
same. The English publishers agreed not to import any copies of their 
work into this country, and also to use ail reasonable means to prevent 
an importation by others. The United Dictionary Company, which did 
not own the American copyright, purchased in England and brought 
to this country a copy of the English work, and proposed to reprint it 
in the United States, claiming that the failure to insert in it notice of 
the American copyright forfeited the right of the owner of the copy- 
right to bring suit for its infringement. The question was whether the 
omission of notice of the American copyright from the English pub- 
lication, with the assent of the American owner, destroyed the latter's 
rights, under the act of Congress requiring notice to he inserted "in 
the several coijies of every édition published." The court declared that 
the statute did not require notice of the American copyright on books 
published abroad and sold only for use there, and the decree of the 
court below sustaining the bill was affirmed. The court in the course 
of its opinion said : 

"But it hardly wonld be argued that beeause no copyright had been taken 
out in England and therefoi-e the reprint there was lawful, an American copy- 
l'ight could be defeated by importiug the English book and reprinting from 
that," 

In the case at bar it is sought to defeat the American copyright by 
importing an uncopyrighted English book containing a substantial 
part of the copyrighted American book. The book having been im- 
ported, défendant claims the right to reprint the entire English work. 
It is, however, to be noted that in the case at bar the importation and 
sale of the English work was not only not "without the consent of the 
owner," but was the act of that owner. Bentley, the owner of the 
American copyright, published the English book, and then imported 
and sold it in this country. By so doing he may hâve made those por- 
tions of his American book which he incorporated into the English 
book publici juris. 

It is conceded that copyrighted matter may be included with uncopy- 
righted matter and not lose the protection of the statute. In Black v. 
Henry G. Allen Co. (C. C.) 42 Fed. 618, 9 L. R. A. 433 (1890), it was 
held that a book copyrighted in this country and published by the con- 
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sent and license of the author as a part of a foreîgn encyclopsedia, the 
remainder of which was the production of aliens not protected by the 
copyright laws of the United States, did not thereby become pubhc 
property, and could not be used without the consent of the author in 
a reprint of the Encyclopsedia. The plaintiffs in that case, Adam and 
Charles Black, of Edinburgh, Scotland, were the publishers of the 
Bncyclopaïdia Britannica, Ninth Edition. Three of the articles con- 
tained in the twenty-third volume of the Encyclopasdia had been copy- 
righted in the United States. One of those articles had been written 
by Francis A. Walker, who had assigned to the Blacks the right to re- 
publish it in the "Encyclopœdia Britannica, Ninth Edition" and not 
otherwise, "the said Walker retaining the right to print, publish, copy, 
and vend the said copyrighted book in every form and manner other 
than as a part of said Encyclopœdia Britannica." Another of the ar- 
ticles had been written by Professor Alexander Johnston of Princeton 
University, who had made a similar assignment to the Blacks, and 
whose administrator was one of the plaintiffs in the suit. 

The défendant printed an American édition of the Britannica, in- 
cluding the twenty-third volume, and as a part of it the matter copy- 
righted by Walker. Suit for infringement was brought by the Blacks 
and Walker. The court declared the question to be : 

"Does the fact that the proprietor of a book copyrighted In thls conntry has 
permitted an alien publisher of an encyclopsedia to publish his book as part 
of such encyclopœdia enable another person, without other authorlty, to pub- 
lish in this country the copyrighted article as a part of hls reprint of such 
encyclopsedia, the remainder of which is publlci juris?" 

The court answered the question in the négative. 

"If a poem or an essay for which a copyright had been secured In this 
country by the author, a citizen of the United States, should be permitted to 
be inserted in a volume of poems or essays, a part of which was publlci juris, 
it could not reasonably be claimed that the author had thereby abaudoned hls 
copyright, and that his book could be reprinted, by itself, without his consent, 
in this country. It cannot be contended that the défendant would hâve a 
right to reprint Walker's or Johnston's treaties in separate volumes without 
the consent of the respective proprietors. Can, then, the poem or essay be 
printed, without the consent of the author, as a part of an unauthorized re- 
print of the entlre volume?" 

The défendant based his défense in that case on two grounds. The 
first was that the work as a whole was a f oreign work, and the bulk 
of the volume publici juris; aliens then not being able to secure copy- 
right in the United States. The second was that the insertion of Walk- 
er's and Johnston's articles was for the manifest purpose of prevent- 
ing citizens of the United States from reprinting that volume, which 
would hâve been, but for those articles, publici juris, and therefore 
was an attempt which should not receive the favor of the court. Nei- 
ther of thèse contentions found favor with the court. "If the author 
has a vahd copyright," said Judge Shipman, "it is valid against any 
unpermitted reprint of his book ; and the fact that his book is bound 
up in a volume with 50 other books, each of which is open to the pub- 
lic, is immaterial." The complainants obtained an injunction and an 
accounting. See Black v. Henry G. Allen Co. (C. C.) 56 Fed. 764 
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(1893). But the fact is not to be overlooked that in Black v. Henry 

G. Allen Co. the Blacks inserted in the several copies of every édition 
of the Encyclopsedia the following notice printed on the title page. 

"The following article In thls volume is copyrighted in tlie United States of 
America, viz.: 

"United States. 

"Part I. History and Constitution. Copyright 1888 by Alexander Jobnson. 

"Part II. Physical Geography and Statistics. Copyright 1888 by 
Josiah D. Whitney. 

"Part III. Political Geography and Statistics. Copyrighted 1888 by 
Francis A. Walker." 

And in that part of the Encyclopœdia in which the matter written 
by Professer Johnson appears there is inserted at the head of the arti- 
cle, "Copyright 1888 by Alexander Johnson." A similar notice is in- 
serted at the head of the article written by Mr. Whitney and at the 
head of that written by Président Walker. It was possible, therefore, 
for any one to tell on an inspection of the volume the exact copyrighted 
matter it contained, and there was no necessity to seek ont the original 
American copyrighted book, and then compare it with the English pub- 
lication, in order to ascertain what was and what was not copyrighted. 

The case at bar involves a différent state of facts. In this case the 
author of the English work is informed that it "includes the Telegraph 
Cyphers entered according to act of Congress in the year 1906, by E. 
L. Bentley in the office of the Librarian of Congress, at Washington, 
D. C." But no one, on inspecting the English work, can tell what por- 
tion of it bas been taken f rom the Telegraph Cyphers and what part bas 
not. That he can only ascertain by securing a copy of the Telegraph 
Cyphers and comparing it word by word with the Code. In other 
words, there is nothing which indicates to the reader what portion of 
the work is protected by American copyright and what is not, but he is 
left to ascertain that fact for himself by a verbal comparison, word for 
word, of the American and English publications. 

The conclusion at which we bave arrived is that the complainant is 
not entitled to an injunction to restrain the défendant from publish- 
ing and selling "Bentley's Complète Phrase Code" as prayed for in the 
bill. We hâve arrived at this conclusion, not because he reprinted the 
matter in England without taking out copyright in that country. That 
he could do without impairing any of his rights in the United States. 
But his difïàculty arises out of the facts that in his English publica- 
tion of the Code he embodied the Telegraph Cyphers, or a substantial 
part of that work, and imported the same into the United States, and 
sold it hère, without any notice in it by which the public could know by 
inspection the copyrighted from the uncopyrighted matter. 

In our opinion one who so embodies copyrighted with uncopyrighted 
matter that one reading his work cannot distinguish between the two 
has no right to complain if the book is republished by third parties. 
It is true that Bentley did insert the statutory notice in the Code by 
which he directed attention to the fact that the Telegraph Cyphers 
were included in the new publication, but the statutory notice was in- 
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tçnded by Congress to apply to publications as a whole — where the 
author is copyrighting the work as a whole. It was not intended by 
Congress that, by inserting notice in an uncopyrighted work that it 
contains copyrighted matter, the author could thereby prevent the 
republication by a stranger of the uncopyrighted book. In this case 
the English book covers more than 200 large pages and the original 
American work less than 40. One cannot ascertain what part of the 
English book contains the copyrighted matter taken f rom the American 
book, uniess he is able to obtain f rom some source a copy of the orig- 
inal work and compare it letter by letter and word by word with the 
book subsequently published in England. This we do not think he is 
called upon to do. If one intends to assert his exclusive right to pub- 
lish and sell copyrighted matter, he must so clearly indicate the matter 
in which he bas the exclusive right that the public upon inspection can 
détermine the question of its own rights therein. He cannot require 
the public to search the rnarkets to find a copy of his copyrighted book, 
then purchase it, and then compare it word by word with the uncopy- 
righted work. 

We do not décide in this case that Bentley has lost his copyright in 
the Telegraph Cyphers, so that any one is at liberty to reprint that 
book. Whether he has or has not lost that right is not before us and 
is not decided. What we do décide is that he has no standing in court 
to prevent by injunction the publication of the Complète Phrase Code, 
which is an uncopyrighted work, the whole pî which the défendant was 
at liberty to reprint, including the matter taken from the Telegraph 
Cyphers, although copyrighted, as there is nothing in the work which 
indicates the copyrighted from the uncopyrighted matter. 

The decree should be reversed, and the bill dismissed; and it is 
so ordered. 



KLINGEE V. HYMAN et aL 
(Circuit Court of Appeals, Second Circuit February 19, 1915.) 

No. 204. 

1. Feattdulent Conveyances <©=>74 — Intent — Considebation. 

Under the statutes prolilbitlng fraudulent conveyances, it Is the fraudu- 
lent intent that invalidâtes the conveyance, and a conveyance made for 
fuU value may be invalidated, If made with actual fraudulent intent, 
though absence of considération Is the most usual évidence of fraudulent 
intent, and as a rule is sufflcient to render the conveyance void against 
existing creditors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. §§ 
186-190; Dec. Dig. &=>7é.] 

2. FEAUDtnLENT CONVEYANCES ®=»1 — LAW GOVEKNING EEAL PSOPEETY. 

The law of the state where real property is situated governs in deter- 
mining whether a conveyance of such property is fraudulent 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. § 
1 ; Dec. Dig. <®=1.] 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
223 F.— 17 



258 223 FEDERAL EEPOETBB 

3. FeAUDULENT CoNVETANCES <S==>1 — LaW GOVEKNING — PEESONAL PBOPBETy. 

A transfer of Personal property by a debtor, valid under the law of the 
debtor's domicile or where tlie transfer was made, is valid wherever the 
property is, unless contrary to tbe policy of the law of that place. 

[Ed. Note. — For other cases, see Fraudaient Conveyances, Cent. Dlg. § 
1; Dec. Dig. ©=>1.] 

4. Fkatjdulent Conveyances i®=395 — Voluntary Conveyance — Conveyance 

TO WlEE. 

Under 2 Birdseye's Rev. St. N. Y. (8th Ed.) p. 3058, prohibiting fraudu- 
lent conveyances of real property, and providing that the question of 
fraudulent iutent is one of fact and not of law, and that a conveyance is 
not in valid solely because not founded on the valuable considération, and 
3 Birdseye's Rev. St. N. Y. (8th Ed.) pp. 2635, 2G30, prohibiting fraudulent 
transfers of Personal property, and providing that the existence of fraud- 
ulent intent is a question of fact and not of law, the mère fact that a 
voluntary conveyance was made by a husband to his wife does not in- 
validate it, and it will be sustained if, after close scrutiny, it is shown 
to be falr and honest, and not a contrivance to place the property beyond 
the reach of creditors, and is a settlement by the husband on the wife not 
disproportionate to his means, and which still leaves ample property v?ith 
which to meet his debts. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
243-288; Dec. Dig. <s=>95.] 

5. Fba-ddulent Conveyances ©=5277 — Pbesumptions — Voluntary Convey- 

ance. 

Under the law of New York, a voluntary conveyance by one indebted at 
the time is presumptively fraudulent. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
799, 809-814 ; Dec. Dig. «2^277.] 

6. Bankbuptoy ©=5303 — Fraudulent Conveyance — Sufficiency or Evi- 

dence — Intent — Voluntary Conveyance. 

In a suit by a trustée in bankruptcy to set aside voluntary convey- 
ances made by the bankrupts to their vvives nearly a year before the ad- 
judication, évidence held not to rebut the presumption of fraudulent in- 
tent arising from such conveyances. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-402; 
Dec. Dig. <g=>303.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on an appeal from a decree of the United 
States District Court for the Southern District of New York. The 
facts are stated in the opinion. 

Prince & Nathan, of New York City (Alfred B. Nathan, of New 
York City, of counsel), for appellants. 

Feiner & Maass, of New York City (Herbert H. Maass and Ira 
Skutch, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The question in the case is whether cer- 
tain voluntary transfers of property made by Isaac B. Hyman and Mon- 
tagne E. Hyman to their respective wives, Florence H. Hyman and 
Florence S. Hyman, are fraudulent and void as against Benjamin 
Klinger, the trustée in bankruptcy of Isaac B. and Montagne E. Hy- 

<g33For other cases see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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man. The court belovv found the transfers fraudaient, and ordered 
them canceled, annuUed, and set aside. The claim of the trustée is 
that the transfers of the property were made at a time when the hus- 
bands were either insolvent or so involved that insolvency follovved in 
the natural séquence of events and that the transfers were made with 
the intent to hmder, delay, and defraud their creditors. The facts are 
thèse : 

The firm of I. B. Hyman & Co. started in business in the city of New 
York in 1901 and was engaged in the manufacture of waists and 
dresses. It began business on borrowed money and in a small way. 
But the business prospered, and in June, 1911, the assets amounted to 
about $142,000. In addition to the assets which the copartners owned 
as usual assets of business, they were the owners of an apartment house 
in West Eighty-First street, in the borough of Manhattan, in the city 
of New York, also of 15 lots at Long Beach, Long Island, and of 50 
shares of the capital stock of the corporation of Bonwit, Teller & Co., 
of the par value of $5,000. The value of the apartment house, the 
Long Beach lots, and the Bonwit-Teller stock was estimated to be 
over $40,000. 

The copartners in October, 1912, incorporated their business under 
the name of L B. Hyman & Co., Incorporated, and transferred to the 
newly organized corporation ail the assets of the partnership, except 
the spécifie properties above referred to, in exchange for the capital 
stock of the corporation, of the par value of $100,000. The corporation 
assumed payment of the partnership debts. After the business of I. B, 
Hyman & Co. was incorporated, there was no change in the manage- 
ment or in the business. Isaac Hyman, as formerly, had charge of the 
manufacturing of dresses and waists, and liis brother Montague had 
charge of the selling. No new interests vi'ere taken into the corpora- 
tion. Of the 1,000 shares of the capital stock, Isaac held 600 shares, 
and Montague held the remainder. 

Two months later, on December 20, 1912, the two Hymans trans- 
ferred to their wives the Long Beach lots, and on December 24, 1912, 
the apartment house in Eighty-First street, Manhattan, New York. 
And about the same time they also transferred to them the Bonwit, 
Teller & Co. stock. The deed dated December 20, 1912, was recorded 
January 2, 1913, and the deed dated December 24, 1912, was recorded 
on January 7, 1913. Two days thereafter, on December 26, 1912, 
Florence H. Hyman and Florence S. Hyman transferred the prop- 
erties they had received from their husbands to the San Diego Realty 
Company, Incorporated, receiving in exchange therefor the entire cap- 
ital stock of the corporation, of the par value of $10,000. The deeds, 
dated December 26, 1912, were recorded on January 8, 1913. 

The afïairs of the San Diego Realty Company were managed by the 
two Hymans and by Ellis Hyman, their f ather ; the three constituting 
the board of directors and officers of the company. The wiv^ were 
the sole stockholders, but they attended no meetings, knew nothing 
about the management of the property, and took no part in the con- 
duct of its affairs. They never received the rents from the properties. 
The rents from the apartment house, it was stated by Ellis Hyman, who 
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was the agent for the property and collected the rents, were expended 
in repairs and payment of the taxes and the interest on the mortgages 
on the property. At no time were the wives consulted with référence 
to the steps to be taken in connection with the property of the corpo- 
ration. Almost a year after the transfer of the property to the wives, 
and on November 11, 1913, Isaac B. and Montagne E. Hyman were ad- 
judicated bankrupts, individually and as members of the firm of I. B. 
Hyman & Co. 

The reason given by Isaac B. Hyman for the incorporation of the 
business of the partnership, the transfer to the wives, and the transfer 
by the wives to a separate corporation, was that his health had been 
seriously impaired by an automobile accident. He testified that for a 
time he was unable to go to business at ail for three months and that 
he could not walk. After a time he was able to be about, first on 
crutches and then with a cane. He had water on the knee. Both legs 
and his jaw had been injured. The ligaments of both sides of his 
right knee had been torn. Then, he testified, he got a swelling 
or enlargement of the spleen, and the conséquence of that was that he 
could not lie down ; theref ore he could not sleep ; it pressed upon 
nis stomach, and lie could not eat, and naturally he became very weak 
and very much out of condition, and he practically got nervous pros- 
tration from it, and lost weight and became "like a shadow," and 
could not attend to any business. Tuberculosis had developed before 
the accident occurred, and when that happened he testified that he feit 
as though his end might come at any time. That being the condition he 
found himself in, he went over the subject with his brother, and it was 
decided that in view of the precarious state of his health it was best to 
incorporate the business and that they should turn over certain prop- 
erties to their wives. It was also thought wise to form the San Diego 
Realty Company, and to that company the wives transferred ail the 
properties they received from their husbands. The reason assigned 
by the brothers for the création of the San Diego Realty Company 
was that the wives were not business women and knew nothing about 
business, and it was thought advisable, theref ore, to create a corpora- 
tion to manage the properties for the women. 

The corporation began to lose money in February, 1913, and the ex- 
planation given of the f ailure by Isaac Hyman is interesting. The main 
part of the business from 1905 to 1913, consisted in the manufacture of 
lingerie and cotton dresses, lace trimmed, although waists were also 
manufactured. The lingerie dress business was at its height in 1911 
and 1912, but in 1913 lingerie dresses ceased to be longer in style. "In 
other words," he testified, "overnight, women did not want any more 
lingerie dresses. The character of the business changed. Whereas our 
big months were from February and until July Ist, instead of doing a 
big business, our business fell ofif 50 per cent, for the whole year. In 
other words, our business for the spring season fell oiï about 75 per 
cent. So that was absolutely the reason I. B. Hyman & Co., Incorpo- 
rated, started to lose money in February, 1913. And that eventually 
led up to the financial troubles and difficulties it had. There was no 
more lingerie dresses." 
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It is admitted that the transfers, to the wives were voluntary, and 
that the grantors were indebted at the time the transfers were made. 
At the trial below it was impossible to ascertain the exact amount of the 
indebtedness, the partnership bocks of account having disappeared. 
Isaac Hyman testified that on July 1, 1912, several months prior to the 
incorporation of the business and the transfer to the wives, the as- 
sets of the firm amounted to $100,000 above the liabilities, and on July 
1, 1913 — which was several months after the incorporation and the 
transfer to the wives — the assets above the liabilities were somewhere 
between $16,000 and $20,000. Asked how much commercial paper he 
and his brother were personally and individually liable for at the time 
they transferred the property to their wives, he answered that he did 
not know exactly. 

Isaac Hyman testified that at the time the properties were trans- 
ferred no action had been brought by any créditer and that no suits 
were threatened by any créditer ; as bills matured they were paid ; 
debts owing by the partnership or the corporation at the time of the 
transfer of the property by him and his brother to the wives were paid. 
But the évidence leads rather to the conclusion that the "payments" 
to which he refers were not payments in fact, but were rather renewals 
and extensions of the prior existing indebtedness. 

The Hymans place stress upon the fact that a month prior to the 
transfers of the property their financial statement showed that, ex- 
clusive of the property transferred their assets amounted to $136,000, 
or excluding the good will of the business to about $97,000, and their 
liabilities amounted to about $36,000, leaving a surplus of not less than 
$50,000, and that six months after the transfers the statement showed 
assets, exclusive of good will, of $63,000, and liabilities of $46,000, 
leaving a surplus of $17,000. But the worth of thèse financial state- 
ments, both those made before the transfers and those made after the 
transfers and prior to the bankruptcy, dépends upon the value placed 
by the Hymans themselves on the merchandise they allège they pos- 
sessed at the time the financial statements were made. 

It ought to be added that the testimony discloses the fact that within 
seven months of the time the transfers were made a business which is 
alleged to hâve been prosperous and successful, with a solvency of over 
$60,000, was reduced to bankruptcy, with liabilities in excess of $40,- 
000, and the assets turned over to the trustée and subsequently sold 
realized a sum not in excess of $6,000; the creditors receiving only a 
5 per cent, dividend. 

Montagne E. Hyman was in court ready to testify, and was not put 
on the stand in order to save time. That fact appears in the record, 
and the further fact that it was agreed by counsel on both sides that 
he would corroborate his brother's testimony. 

Too much reliance cannot be placed on the testimony of Isaac Hy- 
man. He testified that at the time the properties were transferred to 
the wives, or about that time, he notified the assistant cashier of the 
Second National Bank, who was its crédit man, of the transfers of the 
property to the San Diego Realty Company, and that ail the real prop- 
erty and stocks, except the stock of I. B. Hyman & Ce., Incorporated, 
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had been so transferred. This bank was the largest individual créditer 
of the Hymans with a claim of $17,000. But this conversation never 
took place at the time Isaac said it did, if the testimony of the assistant 
cashier of the bank is believed. He testified that after the transfers 
had been made Isaac represented that among the assets he and his broth- 
er possessed was the real estate in question, and that the bank had 
no kno'wledge to the contrary until August, 1913, when Isaac stated that 
he could not meet his obligations. 

There was a mortgage on the Eighty-First street apartment house 
in favor of EHis Hyman, who is alleged to bave bought the mortgage 
from one Jennie Hawkins, probably in 1911. EUis foreclosed the mort- 
gages, and the property was sold at public sale, and there were no bid- 
ders, so that he bought it in to protect himself, and the title is now 
vested in him. The Long Beach lots were also bought in by Ellis, hav- 
ing been sold by the sherifï on Judgments obtained by him for moneys 
he claimed to bave advanced to the San Diego Realty Company to take 
care of its properties. It was a little over a year from the time that 
the San Diego Realty Company was organized and took over the prop- 
erties before thèse judgments were entered. And the Bonwit, Teller 
& Co. stock was sold by the San Diego Realty Company, and the cn- 
tire proceeds of $2,500 were transferred also to Ellis Hyman in part 
payment of an alleged indebtedness to him. The resuit is that the title 
to ail the properties which the husbands transferred to the wives, and 
which this proceeding was instituted to set aside and avoid, is now of 
record in Ellis Elyman, the father of Isaac and Montague; and the 
défendants Florence H. and Florence S. and the San Diego Realty 
Company hâve appeared and disclosed hands empty of any proceeds of 
the conveyances which the trustée is seeking to annul. And Ellis is 
the one member of the Hyman family who was. not joined in the prés- 
ent suit. If the action of the court below is affirmed, and the transfers 
are annulled, another action will be necessary to reach the assets in 
the hands of Ebis Hyman, if the trustée should be advised by his coun- 
sel that in his opinion Ellis Hyman is not a bona fide purchaser for 
value and without notice and is not entitled to retain in his possession 
the assets which reached his hands. 

Creditors bave always constituted a favored class. The préserva- 
tion of their rights bas been a fundamental policy of ail enlightened 
nations. Under Roman law a debtor who failed to pay his debts was 
liable to be put to death, or to be sold into f oreign slavery beyond the 
Tiber. Under the law of England imprisonnient for debt was the fate 
of those who incurred debts and failed to discharge them. No step 
was taken in England to relieve persons from liability to imprison- 
ment for debt until the act of 1808 was passed exempting judgment 
debtors from imprisonment for debts not exceeding £20. Other stat- 
utes followed in 1844, 1845, and 1846. And it was not until 1869 
that imprisonment for debt was abolished altogether in that coun- 
try, except in the case of dishonest debtors. In this country, also, it 
was usual under the early laws to imprison debtors. The early laws of 
New York, those of England, and those of other states in this coun- 
try^ permitted their imprisonment. But the act of February 13, 
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1789 (Laws 1789, c. 24), amended March 10, 1791 (Laws 1791, c. 
29), provided for the discharge of debtors imprisoned on exécution for 
an amount not exceeding £1,000 upon their executing an assignment of 
their property for the benefit of the creditors who charged them in ex- 
écution. In 1819 (Laws 1819, c. 101) an act was passed which 
provided for the exonération of insolvent debtors arising ex contractu, 
upon a surrender of ail their property for the benefit of their creditors. 
But the noted Stilwell Act of 1831 (Laws 1831, c. 300) seems to be 
regarded as the act which finally abolished in that state imprisonment 
for debt based on contract when the défendant was innocent of fraud. 
See People ex rel. Levine v. Shea, 201 N. Y. 474, 94 N. E. 1060 (1911). 
However, even now debtors may still be imprisoned for debt in New 
York in a variety of circumstances. See sections 549 and 550 of the 
Code. 

In 1839 (5 Stat. 321, c. 35) Congress enacted that no person should be 
imprisoned for debt in any state on process issuing out of a fédéral 
court, where by the laws of the state imprisonment for debt had been 
abolished; and where imprisonment for debt was allowed under con- 
ditions and restrictions, then it should be allowed upon fédéral process 
only under the same conditions and restrictions. 

The policy of the law of England on the subject is disclosed in the 
language of Justice Hyde, in Manby v. Scott, 1 Mod. 132 (1659), in 
which he said: 

"If a man be taken in exécution and lie In prison for debt, neither tlie plain- 
tiff at wliose suit he is arrested, nor the sherifi! who took him, is bound to 
flnd him méat, drink or clothes, but he nmst live on his own, or on charlty of 
others ; and if no man will relieve him, let him die in the name of God, says 
the law, and so say I." 

And so it was under the law of New York, which provided that he 
was to be — • 

"safely kept in secure custody in the manner prescribed by law, at his own 
expense, until he should satisfy the exécution or be discharged according to 
law." 

The abolition of imprisonment for debt was accomplished with dif- 
ficulty, encountering the opposition of many eminent and influential 
persons, who believed the change threatened the commercial pros- 
perity of the country. 

The Great Charter of King John provided that no freeman should 
give or sell away his lands, so that no residue would remain to 
the lord of the fee out of which the service pertaining to the fee 
might be enforced. And in 1376 the Parliament of England be- 
gan to legislate on the subject of fraudulent conveyances, enacting 
St. 50 Edw. III, c. 6, which was followed three years later by St. 2 
Rich. II, c. 3. In 1487 St. 3 Henry VIII, c. 4, was passed. Then in 
1570 there was enacted the most celebrated and important of the stat- 
utes against fraudulent conveyances. St. 13 Eliz. c. 5, perpetuated in 
1587 by St. 29 Eliz. c. 5. In the United States the statute of 13 Eliz. 
has in practically ail the states been adopted or re-enacted in more or 
less similar terms. Mr. Justice Story says "that it has been universally 
adopted in America as the basis of our jurisprudence upon the sub- 



264 223 FEDBEAL EBPOBTHK 

ject." Story's Eq. Jur. § 353. And Chancellor Kent, in Sands v. Cod- 
wise (1808) 4 Johns. (N. Y.) 536, 596, 4 Am. Dec. 305, writing of the 
statute, says that it is "only in affirmance of the principles of the com- 
mon law." As the Suprême Court of Alabama expressed it in an early 
case, the common law enjoins integrity as a virtue paramount to gen- 
erosity. Planters', etc., Bank v. Walker, 7 Ala. 926, 946 (1845). 

[1] Under the statutes it is the fraudulent intent which invalidâtes 
the conveyance. A transfer of property, even though there had been a 
full, adéquate, and valuable considération, may be void under the stat- 
utes, if it is efïected with fraudulent intent. Twyne's Case, 3 Coke, 
212. But the most usual évidence of a fraudulent intent is fonnd in the 
absence of considération. And it bas been laid down as a rule that a 
voluntary aliénation of property is, in gênerai, void as against cred- 
itors. There are two requisites to the validity of the transfer: (1) 
It must be made in good faith. (2) It must be for a good considéra- 
tion, which the courts hâve construed to mean a valuable considéra- 
tion. Hence a transfer to a wife or child, however meritorious it may 
be, is not valid as against creditors, if it is made under circumstances 
that would invalidate it if it had been made to a stranger. For a vol- 
untary transfer to a stranger, and to a wife as well, may under some 
circumstances be sustained. Any one may make a gift, if the value 
of that which is given bears such an insignificant proportion to bis estate 
that his remaining property is ample to discharge his debts. The gift 
is valid — ■ 

"if the donor bas, at the time, the pecuniary alilllty to withdraw the amount 
of the donation f rom his estate vvithout the least hazard to hi.s creditors, or In 
any material degree lessening their prospects for payment." Jenkyn v. ^'aug- 
han, 3 Drew, 425 ; Kent v. Kiley, L. K. 14 Eq. 190. 

The law recognizes légal obligations to creditors as superior to the 
moral obligations one is under to a wife or children. That one engaged 
in hazardous pursuits owes a sacred duty to his wife and children to 
set apart a reasonable portion of his estate to secure them against the 
ills of poverty is not denied. But in the discharge of the moral obli- 
gation to wife and children one is not at liberty to forget that he is 
under légal as well as moral obligations to his creditors. The law will 
not allow him to hinder, delay or defraud the latter. It is not that the 
law is oblivious of the moral obligations due from a husband to his 
wife. It is only that in discharging them he must not be dishonest. 

In Bispham's Equity, § 247, the law is stated as follows: 

"The extent to which a man has the power to make a voluntary disposition 
of his property is frequently called into question in the cases of settlements 
made by a husband upon his wife. There are many décisions to the effect 
that a gift from a husband to a wife, to be sustained even as against subsé- 
quent creditors, must be reasonable — that is, it must bear a just and falr 
proportion to the actual amount of his property and to his condition and pros- 
pects in llfe. A man cannot dénude himself of ail or a greater part of hia 
means for the purpose of making a gift to his wife. To allow him to do so 
would be to open a wlde door to fraud, for by puttlng his property in his 
wife's name he mlght practieally secure the means of support for himself, 
and at the sa me time obtain for his property a complète immunit j' from his 
liabilities. What the amount of this reasonable provision should be seems 
to be a matter of some little doubt" 
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In Seitz V. Mitchell, 94 U. S. 580, 24 h. Ed. 179 (1876), the Su- 
prême Court of the United States said of a conveyance by a husband 
to his wife, where the wife claimed to hâve purchased the property 
from her husband, and the creditors of the husband sought to reach 
it for payment of his debts : 

"Tliere is nothing to show that the wife had any opportunity for obtalning 
money except from her husband. Purchases of either real or Personal prop- 
erty made by the wife of an insolvent debtor during ooverture are justly re- 
garded with suspicion, unless it clearly appears that the considération was 
paid ont of her separate estate. Such is the coœmunity of interest between 
husband and wife ; such purchases are so often made a cover for a debtor's 
property, are so frequently resorted to for the purpose of withdrawing his 
Ijroperty from the reach of his creditors and preseiTing it for his own use, 
and they hold forth such temptations for fraud, that they require close scru- 
tiny. In a contest between the creditors of the husband and the wife, there is, 
and there should be, a presumption against her, which she must overcome by 
affirmative proof. Such has always been the rule of the common law; and 
the rule continues, tliough statutes hâve modified the doctrine that gave to 
the husband absolutely the Personal property of the wife in possession, and 
the right to reduce into his possession and ownership ail her choses in action. 
Authorities to this effect are very numerous." 

_In Schreyer v. Scott, 134 U. S. 405, 409, 10 Sup. Ct. 579, 33 L. Ed. 
955 (1890), the court had occasion to pass upon the validity of a con- 
veyance made by a husband to his wife, and it said: 

"In determining the raies applicable to such transactions, référence should 
be had, not only to the décisions of this court, but also to those of the courts 
of New York, where the parties lived and the transactions took place." 

The question involved in that case related to the right of a subséquent 
créditer to attack the validity of a voluntary conveyance made by a hus- 
band to his wife. In its opinion the court considered the case of Todd 
v. Nelson, 109 N. Y. 316, 16 N. E. 360, and cited several other of the 
New York cases to which we find it unnecessary to refer. The same 
court in Smith v. Vodges, 92 U. S. 183, 23 L. Ed. 481 (1875), said: 

"In order to defeat a settlement made by a husband upon his wife, it must 
be intended to defraud existin^ creditors, or creditors whose rights are ex- 
pected shortly to supervene, or creditors whose rights may and do so super- 
vene; the settler x)urposing to throw the hazards of business in which he is 
about to engage upon others, instead of honestly holding his means subject to 
the chance of those adverse results to which ail business enterprises are 
liable." 

[2,3] In McGoon v. Scales, 9 Wall. 23, 27, 19 L. Ed. 545 (1889), 
the Suprême Court declared that : 

"It is a principle too firmly established to admit of dispute at this day that 
to the law of the state in which land is situated must we look for the rules 
which govern its deseent, aliénation, and transfer, and for the efCect and con- 
struction of conveyance." 

If there is a légal proposition which is supported by a long and un- 
broken Une of authorities, which no one assumes to question anywhere, 
it is that the lex loci rei sitae must détermine the effect to be given to a 
conveyance of lands. And a transfer of personal property valid by the 
law of the domicile of the debtor, or of the place where it is made, is 
a valid transfer of the property wherever it is situated, unless it is 
made in conflict with the settled policy of the law of the place where 
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the property is situated. Green v. Van Buskirk, 5 Wall. 307, 18 L. Ed. 
599 (1866); Frank v. Bobbitt, 155 Mass. 112, 29 N. E. 209 (1891); 
Ward V. Connecticut Pipe Mfg. Co., 71 Conn. 345, 41 Atl. 1057, 42 
E. R. A. 706, 71 Am. St. Rep. 207 (1899) ; Keller v. Paine, 107 N. 
Y. 83, 13 N. E. 635 (1887). 

In the case at bar, both the real and personal property transferred 
were situated in the state of New York, and the domicile of the debt- 
ors was likewise in that state, and there it was that the transfers were 
executed. The validity of the transfers must be determined, therefore, 
by the law of New York. 

[4] The Revised Statutes of the state of New York provide as fol- 
lows, concerning transfers of real property: 

"A conveyance or asslgnment in writing or otherwise, of an estate, Interest 
or existing trust in real property or the rents or profits issulng therefroin, 
or a charge on real property, or on the rents or profits thereof, made with 
the intent to hiuder, delay or defraud creditors, or otlier persons, of their law- 
ful suits, damages, forfeitures, debts or demauds, or a bond or other évi- 
dence of debt given, suit commenced or decree or judgment suffered, wlth the 
like intent, Is void as agalnst every person so liindered, delayed or defrauded." 
Birdseye's Eevised Statutes, vol. 3 (Sth Ed.) p. S058. 

And: 

"The question of fraudulent intent in a case arising under this article, shall 
be deemed a question of fact and not of law ; and a conveyance or charge 
shall not be adjudicated fraudulent as against creditors, purchasers or en- 
cumbrances, solely on the ground tliat it was not founded on a valuable con- 
sidération." Id. vol. 3, p. 3058. 

The provision concerning transfers of personal property is as fol- 
lows: 

"Every transfer of any interest in personal property or the income there- 
of, made with the intent to hinder, delay or defraud creditors or other per- 
sons, of their lawful suits, damages, forfeitures, debts or demands, and every 
bond or other évidence of debt given, suit connnenced, or decree or judgment 
suffered with sucli intont, is void as against every person so hindered, delayed 

or defrauded." Id. vol. 2, p. 2635. 

* 

And: 

"The question of the existence of fraudulent Intent In cases arising under 
this article, is a question of fact and not of lavk'." Id. vol. 2, p. 2G36. 

The mère relationship of husband and wife between the parties to 
a transfer is not sufficient ground for setting aside a conveyance. 
Childs V. Connor, 48 How. Pr. (N. Y.) 513 (1875). But transactions 
between husband and wife to the préjudice of tlie husband's creditors 
will be closely scrutinized by the courts in New York, as elsewhere, to 
see that they are fair and honest and not mère contrivances resorted 
to for the purpose of placing the husband's property beyond the reach 
of creditors. White v. Benjamin, 150 N. Y. 258, 44 N. E. 956. 

In Carr v. Breese, 81 N. Y. 584 (1880), the Court of Appeals dé- 
clares that a husband is authorized to niake a settlement of a suitable 
amount of his property upon his wife if he has no dishonest purpose 
in view. In that case a husband, having property worth from $21,000 
to $22,000 and doing a prosperous business, purchased and caused to 
be conveyed to his wife premises costing $16,300, of which sum 
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$10,600 was paid by him by mx^rtgage on his real estate and the 
balance secured by a mortgage on the premises. The settlement 
was upheld by the court as one not unsuitable or disproportion- 
ate to his means. He continued prosperous for thrée years after 
this settlement upon the wife, was in good crédit and standing finan- 
cially, continued in the sanie business in which he had previously 
been engaged, and incurred no extraordinary or unusual risl<:s. Re- 
verses came unexpectedly, and he had paid every debt in full which he 
had contracted before the title to the property was vested in his wife. 
The deed to his wife had been placed at once upon the pubHc records. 
"Under such circumstances," said the court, "the presumption of any 
fraudulent intent is rebutted, and it is manifest that he had done no 
more than any business man has a right to do, to provide against fu- 
ture misfortune when he is abundantly able to do so." 

[5] In 1892 the Court of Appeals in Kain v. Larkin, 131 N. Y. 
300, 307, 30 N. E. 105, in an opinion written by Chief Judge Earl, held 
that under the express terms of the New York statute it was not suffi- 
cient to condemn a conveyance of land as a fraud upon creditors that 
it was not f ounded upon a valuable considération. A person assailing 
such a conveyance, the court declared, must go further and show by 
other évidence that it was made with the fraudulent intent, condemned 
in the statute. 

"An owner of real estate can make a voluntary settlement thereof upon his 
wife and cliildren without any considération," said the court, "provided he 
has ample property left to satisfy ail the just claims of his creditors. If the 
grantor remains solvent after the conveyance and has sufficient property 
left to satisfy ail his just debts, then the conveyance, whatever his Intention 
was, cannot be a fraud upon his existing creditors; and when a judgment 
creditor assails a conveyance made by the judgment debtor, he cannot cast 
upon the grantee the onus of showing good faith and of establishing that the 
grantor was solvent after the conveyance by simply showing that the deed 
was not founded upon a valuable considération. But the person assailing the 
deed assumes the burden of showing that it was executed in bad faith, and 
that it left the grantor insolvent and without ample property to pay his exist- 
ing debts and liabilities ; and so it has been repeatedly held." 

The above case was decided in March, and in June of the same year 
the question was before the court again in Smith v. Reid, 134 N. Y. 
568, 31 N. E. 1082, and no décision was rendered until October of that 
year. The subject presumably received, along with the other questions 
involved, careful considération. The court in jts opinion does not re- 
fer to the case of Kain v. Larkin, but announces a conclusion which is 
flatly contrary to that which it declared in the former case. 

"But the rule is well settled," it déclares, "that a voluntary conveyance by 
one indebted at the time is presumptively fraudulent. Seward v. Jackson, 8 
Cow. [N. Y.] 406 ; Brickson v. Quinn, 47 N. ï. 410 ; rhinlap v. Havvkins, 59 N. 
Y. 346 ; Cole v. Tyler, 65 N. Y. 78." 

In 1912 the question came again before the Court of Appeals in 
Kerker v. Levy, 206 N. Y. 109, 99 N. E. 181, and in a brief per curiam 
opinion the court declared that it held that : 

"The rule stated in Smith v. Reid, 134 N. Y. 568 [31 N. E. 1082], that a 
voluntary conveyance by one indebted at the time is presumptively fraudulent 
as against existing creditors is the law of this state, rather thaa the rule 
laid down in Kaia v. Larkin, 131 N. Y. 300 [30 N. E. 105]." 
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[6] As a voluntary conveyance by one indebted at the time is, un- 
der the law of New York, prima facie fraudulent, the burden was on 
the défendants to rebut the presumption of fraud. The court below 
had the benefit of seeing and hearing the vvitnesses and could judge of 
their credibihty. It came to the conclusion that the transfers were de- 
signed to put the property of the Hymans beyond the reach of their 
creditors. It stated it as "an irrésistible conviction" that the incor- 
poration of the différent companies was a scheme on the part of the 
Hymans to render more plausible their individual transactions with 
their respective wives. It declared that it — 

"was a palpable attempt on the part of the Hymans to use their wives as an 
anchor to protect their familles in case of probable insolvency and to throw 
the hazards and risks of their business upon those who might and did crédit 
them." 

We see no reason for believing that the court misjudged the wit- 
nesses and came to a wrong conclusion concerning their intent. In our 
opinion the défendants hâve not sustained the burden of proof im- 
posed upon them by the law. 

The testimony in the case, instead of rebutting the presumption of 
fraud arising from its voluntary character, bas produced a contrary 
impression. It is true Isaac B. Hyman bas testified to the absence 
of fraudulent intent, and the deeds were at once recorded, and it is rep- 
resented that sufficient property was retained to pay ail creditors and 
leave a surplus. But the circumstances are so very suspicions, the fail- 
ure followed so suddenly upon the transfers, the assets realized so lit- 
tle, and the fact that the testimony of Isaac is flatly contradicted in a 
material and very important matter impairs confidence in his testimony 
as a whole, including the financial statements upon which défendants 
so much rely, and lead to the conviction that the conclusion reached in 
the court below should not be disturbed. 

The conveyances assailed by the trustée were properly set aside, as 
having been made with intent to hinder, delay, and def raud the cred- 
itors. 

Decree affirmed. 



WHITCOMB V. SHULTZ. 

(Circuit Court of Appeals, Second Circuit Aprll 13, 1915.) 

No. 34. 

1. OouETS <S=>342 — United States Courts — Equitable Défense in Action 
AT Law. 

The défense of fraud inducing a contract under seal sued on in a féd- 
éral court at law is not available, and défendant must resort to equity, in 
the absence of statute allowing équitable défenses. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 912, 913; Dec. 
Dig. <S=»342. 

Equitable défenses in actions at law, see note to Standard Portland Ce- 
rnent Corp. V. Evans, 125 0. 0. A. 5.] 

<Ê=}For other casea see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. JuDGMENT <g=403 — Equitable Relief — REsTRAiNiira Enfokceieent. 

A court of equlty bas jurisdiction in a proper case to restrain proceed- 
Ings at law, and the jurisdiction may be exerclsed at any stage of tbe 
case, and an injunction may be issued to stay a trial or prevent exécution 
or assignaient of tbe judgment 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 764; Dec. Dig. 
<S==>403.] 

8. Judgment <S=3430, 443 — Equitable Relief — Resteaining Enfoecement. 

A court of equity will not interfère witb a judgment at law, unless com- 

plainant bas an équitable défense unavailable at law, or unless be bas a 

good défense at law of wbich be was prevented from availing bimself by 

fraud or accident, but not by bis own or bis agent's négligence. 

[Ed. Note.— For otber cases, see Judgment, Cent. Dig. §§ 785, 809, 836, 
838 ; Dec. Dig. <S==>430, 443.] 

4. Judgment <S==>443 — Equitable Relief — Feaud. 

Equity will grant relief against a judgment for fraud whieh relates to 
tbe procuring of it, and not to tbe transaction forming tbe basis of it 

[Ed. Note.— For otber cases, see Judgment, Cent. Dig. §§ 785, 836, 838 ; 
Dec. Dig. <g=443.] 

5. Judgment ®=403 — Resteaining Enfoecement — Equitable Jubisdiotion. 

Where a défense to an action at law on wbicb a judgment was rendered 
was not available to défendant, but tbe défense was available in equity, 
défendant, not guilty of lâches, may resort to equity to restrain tbe en- 
forcement of the judgment. 

[Ed. Note. — For otber cases, see Judgment, Cent. Dig. § 764 ; Dec. Dig. 
<g=»403.] 

6. Equity <S=11 — Jueisdiction — Gbounds — Feaud. 

Fraud is an original ground of équitable jurisdiction, and material 
fraudulent représentations are a good défense in equity. 

[Ed. Note.— For otber cases, see Equity, Cent. Dig. §§ 21, 23, 24; Dec. 
Dig. <g=>ll.] 

7. Conteacts <g=>98 — Feaud — Remédies. 

One Induced by material fraudulent représentations to enter into a 
contract bas ordinarily several remédies, including tbe rigbt to defeat en- 
forcemept of tbe contract when sued on in a court of law, unless the *"on- 
tract relied on is under seal, in wbicb case tbe défense of fraud is availa- 
ble only in equity, in tbe absence of statute allowing équitable défenses in 
actions at law. 

[Ed. Note. — For otber cases, see Contracts, Cent. Dig. § 447 ; Dec Uig. 
<S=598.] 

8. CoUETS <©=3342 — Equitable Défenses in Action at I/AW. 

A défendant in an action at law on a speàalty may not, prlor to Ju- 
diclal Code (Act Marcb 3, 1911, c. 231, 36 Stat. 1087) § 274b, as added by 
Act Marcb 3, 1915, providing tbat in actions at law équitable défenses 
may be interposed by answer, plea, or replication, witbout flling a bill on 
tbe equity side of tbe court, interpose a défense of fraudulent représenta- 
tions. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 912, 913; Dm 
Dig. <S=>342.1 

9. Pbœncipal and Subett <S=»39 — Contract with Sueety — Misbepeesbnta- 

TION. 

A contract of suretysbip is not one requiring the utmost gbod fclth o£ 
the créditer or obligée, wbo need not communicate every material fact 
wbich would in the ordinary course of tblngs affect the mind of the otber 
party in entering into tbe contract, and need only use good faith ïoward 
a surety pending the negotiations, and représentations forining a ground 

^snFor other cases see same toplo & KBY-NUMBEE In aU Kejr-Numbered Digests A Indexes 
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for not eiiforclng the contract must In gênerai relate to a materlal fact 
constituting an Inducement to the contract, and it must be the very 
ground on which the transaction took place, though it is not necessary 
that it should hâve been the sole cause. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 82- 
85 ; Dec. Dig. <S=39.] 

10. Pkikcipal and Sueety <S=i39^ — -Contract wiTn Surety — Miskephbse,nta- 

TIOK. 

A sales company contracted with a manufacturing company for the 
manufacture by the latter of machines. A stockholder of the sales com- 
pany guaranteed performance by it of its part of the contract. Misrei)- 
resentations inducing him to make the contract related to the manufactur- 
ing company. Ileli, that the misrepresentations were immaterial, and did 
not relieve the stockholder from liability. 

[Ed. Note. — For otlier cases, see Principal and Surety, Cent. Dig. §§ 82- 
85 ; Dec. Dig. <®=339.] 

11. Pkincipal and Surety <®=341 — Liability op Sukety — Fraud. 

That a contract bas been obtained by fraud justifies a surety's release 
from his guaranty of performance of the contract by a party thereto, 
though the party does not sue to annul the contract, but the fraud must 
relate to material matters. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 78- 
81 ; Dec. Dig. ®=541.] 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a judgment entered upon an 
order made by the United States District Court for the Southern Dis- 
trict of New Yorlc, which order was filed August 7, 1914, and which 
dismissed the bill of complaint on the ground that it did not state a 
valid cause of action in equity. 

James A. Whitcomb was and Is a citizen of the state of Oklahoma. George 
S. Shultz was and is a citizen of the state of New York. The Kobertson Sales 
Company was and is a corporation existing under the laws of the state of New 
Jersey, as is the Great American Automatic Vending Machine Company. The 
Robertson Sales Company, hereinafter referred to as the Sales Company, was 
engaged in the exploitation of certain automatic vending machines which were 
manufactured for it by one Plumb, who is described as a large and experienced 
manufacturer of maclîines operated by clockwork. Tlie machines were manu- 
factured for the Sales Company under certain patents held by it. The ma- 
chines manufactured by Plumb are said to hâve been in every way satisfac- 
tory, but, on account of Plumb's inability to make deliveries as rapidly as the 
necessities of the Sales Company's business required, negotiations were en- 
tered into with the Great American Automatic Vending Machine Company, 
hereinafter referred to as the Machine Company, looking to the manufacture 
of the machines for the Sales Company. On December 3, 1908, the Sales Com- 
pany and the Manufacturing Company entered into a contract for the manu- 
facture of 10,000 of the machines for the sum of $46,000. That contract con- 
tained the folio wing provision: 

"Now, therefore, this agreement witnesseth: That for and in considération 
of the payment to be hereinafter made by the party of the first part and cove- 
nants entered into by the party of the first part, the party of the second part 
does hereby agrée to manufacture for the party of the first part ten thou- 
sand (10,000) vending machines like to the model deposited by the party of 
the flrst part with the party of the second part, on which patents are pending 
as af oresaid (except such altérations as hâve been agreed upon as set forth 

@=>For other cEises see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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below) and ail of the dles, pattems, and spécial tools necessary for the pur- 
pose of manufacturing to be completed as follows." 

The day after the above contract was signed, the plalntlff, Whltcomb, was 
informed that, as the Sales Company was a comparatlvely new company, some 
of the directors of the Manufacturing Company desirfed a guaranty, and he 
was asked, being a stockholder and offlcer of the Sales Company, to exécute 
an assurance or guaranty that the Sales Company would earry ont the terms 
of the contract. Thereupon the plaintiff executed the foUowlng agreement 
under seal: "In considération of the sum of one dollar ($1) to me In hand 
paid by the Great American Automatic Vending Machine Company, and In 
further considération of the making of said contract, I do hereby promise and 
agrée to and wlth them that the within-named Robertson Sales Company, party 
of the first part, will faithfuUy perform and fulfill everything in the foregolng 
agreement on its part and behalf to be performed and fulfiUed at the time 
and in the manner in said contract provided, and I do hereby waive and dis- 
pense with any demand upon the said Kobertson Sales Company, and any no- 
tice of nonperformance on its part." 

The Sales Company, subsequently professing dissatisfaction with the man- 
ner In which the Manufacturing Company performed the contract, refused to 
pay for certain machines which had been turned over to it by the latter Com- 
pany. That Company thereupon executed to George S. Shultz, the défendant 
herein, an assignment of its clalm. Shultz brought an action at law to re- 
cover the damages sustained by the Manufacturing Company. The case com- 
ing on for trial, the jury found that the Sales Company was Indebted to 
Shultz, assignée, in the amount of $24,607.95, for which a judgment was ren- 
dered against the plaintiff herein as surety. 

The plaintiff thereupon commenced this suit in equity in which he asked 
for an Injunction to restrain Shultz from enforclng his judgment or from as- 
signing it. He also asks that a decree be entered for the surrendering up and 
canceling of the contract of suretyship, and that he be discharged from ail 
liability thereon. 

Joseph M. Gazzam, of New York City (Charles P. Carusi, of Wash- 
ington, D. C, Waher B. Grant, of Boston, Mass., and Joseph M. Gaz- 
zam, of New York City, of counsel), for appellant. 

Kellogg & Rose, of New York City (Abram J. Rose and Phillip M. 
Brett, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
The plaintiff has come into a court of equity to obtain the cancella- 
tion of a contract of suretyship into which he entered, and he asserts 
that he is entitled to be discharged from ail liability therein because of 
the fraud practiced upon him in inducing him to enter into the afore- 
said contract. And as an action at law was brought against him on 
the contract, and a judgment was obtained in the amount of $24,- 
607.95, which this court affirmed in 215 Eed. 75, 131 C. C. A. 383 
(1914), an injunction is sought to restrain the défendant from en- 
forcing it. At the trial of the law action the défendant in that action, 
who is plaintiff in this, offered évidence tending to show the alleged 
false and fraudulent représentations upon which he now relies, but 
the évidence was excluded by the trial judge. As the contract was 
under seal, the défense was of an équitable character, and could not 
be interposed in an action at law brought in a fédéral court. The 
plaintiff has therefore come into the equity court to obtain that relief 
from the contract which he thinks he is entitled to and which was de- 
nied to him at law. 
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The représentations upon which he relies, and which he asserts 
were f raudulent, are stated in his complaint as f ollows : 

"At the time of said negotiations, which was slightly prier to December 3, 
1908, représentations were made by or on behalf of the said Manufacturing 
Company to the plaintiffl herein and to the said Sales Company to the effect 
that the said Manufacturing Company did a large business and had great ex- 
périence In the manufacture of vending machines ; that its factory was so 
equipped for work of that character, both in maehinery and expert mechanics 
and workmen, as to enable It to meet the demanda of the said Sales Company 
for more rapld deliveries and a larger output, and that, if the said Sales Com- 
pany should enter Into a contract with the said Manufacturing Compauy, it 
would at Its own plant and under the supervision of its own experts manu- 
facture the machines required by the said Sales Company in substantial com- 
pliance with a model shown it, which was one of the machines manufactured 
by the said Plumb, and that it would make or procure and keep in proper 
working order for use in its own factory ail dies, pattems, and spécial tools 
which might be necessary for the manufacture of thèse particular machines. 
During the course of said negotiations, it was further represented by and on 
behalf of the said Manufacturing Company that its facllities for making at 
its own plant said machines were superior to the facilities of the said Plumb, 
and that it already had at its factory every machine, tool, and appliance neces- 
sary for the making of said vending machines, except the dies, patterns, and 
spécial tools which were to be especially made for the manufacture of said ma- 
chines." 

"l'IaintifE says that the statements made to him and to the said Sales Com- 
pany, as an inducement to enter into said contract of December 3 and De- 
cember 4, 1908, upon the truth of which he relied, and as a resuit of which 
he had entered into said contract of suretyship, were in fact whoUy false and 
untrue, and were known by the said Manufacturing Company, and its offlcers 
and agents making such représentations, to be whoUy false and untrue; and 
that, so far from said factory being suitably equiiiped for the speedy manu- 
facture and delivery of vending machines of the kind exhibited in said model 
hereinabove referred to, said factory was as a matter of fact without the nec- 
essary appllances and maehinery, and without the workmen who were ex- 
perts In the manufacture of vending machines of said character, or even ex- 
perienced In this character of work; that so far from said machines being 
manufactured by said Manufacturing Company, It was never its intention that 
they should be manufactured in its own plant, by its own machines, or by 
its own workmen. On the contrary, said Manufacturing Company had the 
design, at the time said représentations were made, of letting out bids to the 
cheapest bidder in varions sections of the country to supply the différent parts 
deemed necessary for the construction of the said vending machines; and, 
further, its design at the time of making said représentations was that only 
the work of assembling the various parts so secured from other maiiufactur- 
ers should be donc at said factory and under the supervision of its own em- 
ployés. And plaintifl: says that each and every one of the représentations 
made to him as an inducement for the exécution of the principal contract by 
his Company, and of the contract of suretyship by him, was essentially false, 
and that almost immedlately after the exécution of said contraets said Manu- 
facturing Company, so far from carrying out the alleged intentions herein- 
above set forth, secured bids from various factories throughout the country, 
and in fact did nothing more than assemble the various parts so secured." 

And he avers that in entering into the contract of suretyship he re- 
lied upon the pretended responsibility, skill, mechanical ability, and fa- 
cilities of the Manufacturing Company, and that, but for his belief in 
the truth of the représentations made, he would not hâve executed the 
contract of suretyship upon which the judgment has been obtained 
against him. 

When the case was before this court on writ of error, we did not 
comment upon the exclusion of this testimony in the action at law. 
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As the exclusion of the testimony was proper, we disposée! of the case 
upon other points. But as a misunderstanding seems to exist on the 
part of counsel for appellant in regard to the matter, we shall in a 
subséquent part of this opinion state fully the reason why the testi- 
mony was inadmissible in the former action. We did not hold, as the 
bill of complaint avers that we did, that fraud in the inducement of a 
contract of suretyship was a purely équitable défense, and one not 
cognizable in an action at law. There is not a word in the opinion up- 
on that subject, and if the fraudulent représentations relied upon were 
of such a nature as hâve no material relation to the contract involved, 
the exclusion of the testimony either at law or in equity, and whether 
the contract had been sealed or unsealed, could not hâve been révers- 
ible error. 

[2, 3] The complainant bas asked that an injunction issue restrain- 
ing the défendant from assigning or enforcing the judgment which 
he obtained in his action at law. It is well established that under cer- 
tain circumstances courts of equity will interfère to restrain proceed- 
ings at law, and its jurisdiction to stay légal proceedings may, in a 
proper case, be exercised at any stage of the légal cause. An injunc- 
tion may be granted to stay trial, or after verdict to stay judgment, 
and after judgment to stay exécution, and to prevent an assignment 
of the judgment. In the great case of the Earl of Oxford, 1 Ch. Rep. 
1 (1615), Lord Chancellor EUesmere discussed the principles on which 
equity restrains proceedings under a judgment obtained at law and 
declared that: 

"The use of the ehancery has been in ail âges to examine equity in ail cases, 
saving against the king's prérogative." 

And that: 

"When a judgment is obtained by oppression, wrong, and a hard conscience, 
the chancellor will frustrate and set It aside, not for any errer or defect In 
the judgment, but for the hard conscience of the party." 

By which he simply meant that a court of equity would prevent a 
party from taking advantage of a judgment if it was inéquitable for 
him to do so. It was in this case that the Lord Chancellor opened 
his opinion by saying: 

"The law of God speaks for the plaintifE. Deut. 28. And equity and good 
conscience speak wholly for him. Nor does the law of the land speak against 
him." 

And Chief Justice Marshall, 100 years ago, in Marine Insurance 
Co. of Alexandria v. Hodgson, 7 Cranch, 332, 336, 3 L. Ed. 362, 
said: 

"Wlthout attempting to draw any précise Une to which courts of equity 
will advance, and which they cannot pass, in restraining parties from availing 
themselves of judgments obtained at law, it may safely be said that any fact 
which clearly proves it to be against conscience to exécute a judgment, and of 
which the injured party could not hâve availed himself in a court of law, 
or of which he might hâve availed himself at law, but was prevented by fraud 
or accident, unmlxed with any fault or négligence in himself or his agents, 
will justify an application to a court of ehancery." 

The rule is undoubted that a court of equity will not interfère with 
judgments at law, unless the complainant has an équitable défense of 
223 F.— 18 
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which he could not avail himself at law, or had a good défense at law 
of which he was prevented from availing himself by fraud or accident, 
unless by his own or his agent's neghgence. Knox County v. Harsh- 
man, 133 U. S. 152, 10 Sup. Ct. 257, 33 L. Ed. 586 (1890). 

[4-6] The complainant in the case at bar asks to be reheved from 
this judgment on the ground that he was induced to enter into his 
guaranty upon which the judgment was obtained, by the fraudulent 
représentations made by the defendant's assigner. It is a well-estab- 
lished principle that equity will afford a remedy where fraud bas 
been practiced in procuring a judgment or decree, but the fraud must 
relate to the procuring of the judgment or decree, and not the trans- 
action which was the basis of the decree. Smith v. Nelson, 62 N. Y. 
286 (1875) ; Smith on Fraud, § 235, p. 253 ; Id. § 225, p. 233. Hère the 
fraud complained of is not fraud in procuring the judgment, but in 
inducing the complainant to enter into the contract which is the basis 
of the judgment. It is, of course, true that, if complainant's défense 
to the action in which the judgment was obtained was one which he 
could not avail himself of at law, but might avail himself of in equity, 
and he has not been guilty of lâches, he can come into equity to re- 
strain the enforcement of the judgment. That fraudulent représenta- 
tions, if material, constitute a good défense in equity, is not ques- 
tioned. Indeed, fraud is an original ground of équitable jurisdiction. 

[7] When one is induced by fraudulent misrepresentations of a ma- 
terial kind to enter into a contract, it, is agreed that he ordinarily has 
several remédies, and among them is the right to defeat the enforce- 
ment of the contract when sued upon in a court of law. See Page on 
Contracts, vol. 1, § 136, p. 218, and the cases there cited. Fraud vi- 
tiates ail contracts. Courts of lavif and courts of equity as a gênerai 
rule bave concurrent jurisdiction in cases of fraud. In Viele v. Hoag, 
24 Vt. 46, 51 (1851), the law is laid down as follows: 

"The subject of équitable relief in behalf of sureties Is one of original juris- 
diction in a court of cliancery. Tlie peculiar rlglits of a surety originated in, 
and are exclusively the growth of, equity. Formerly it was held In several 
instances that tlie remedy of the surety was only in equity, and could not be 
made available in courts of common law. But it is now held as a gênerai 
rule 'that the liabllity of sureties is governed by the same principles at law 
as in equity.' And probably with few exceptions the same considérations 
which are sufficient in equity to discharge the surety will be available for the 
same purpose at law. 2 Lead. Cases in Equity, 365, 386, in notes to Ress v. 
Berrington." 

But, while fraud vitiates ail contracts, it was necessary to reach 
it in some regular and authoritative mode, and it was not true that in 
every case it could be reached in a court of law as well as in a court 
of equity. Whether it could be reached in a law court depended upon 
the circumstances of the particular case. Fraud could not be pleaded 
in bar of an action at law upon a common-law specialty in England 
until the introduction by the Common-Law Procédure Act of 1854, of 
pleas in équitable grounds. See Ames, Cases in Equity, vol. 2, p. 
122, note, and 9 Harv. L. Rev. 51, where the authorities are coUected. 
And in the United States in the Code states a plea of fràud to a sealed 
instrument might be good at lav/. 9 Cyc. 434. But in the fédéral 
courts the court of law originally could no more take cognizance of 
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an équitable défense than a court of equity could entertain a suit upon 
a purely légal title. Burnes v. Scott, 117 U. S. 582, 587, 6 Sup. Ct. 
865, 29 h. Ed. 991 (1886). And the Suprême Court of the United 
States in 1856 in Hartshorn v. Day, 19 How. 211, 222, 15 L. Ed. 
605, declared that in an action upon a sealed instrument in a court 
of law proof of fraud in the transaction out of which the considéra- 
tion arose could not be admitted for the purpose of avoiding the obli- 
gation, and especially where there had been a part performance of 
the contract, although fraud in the exécution of the instrument might 
be shown. The doctrine was reiterated by the court in George v. Tate, 
102 U. S. 564, 570, 26 h Ed. 232 (1880). We hâve applied the rule in 
a number of cases. Hogg v. Maxwell, 21S Fed. 356, 134 C. C. A. 
164 (1914); Drobney v. Lukens, 204 Fed. 11. 122 C. C. A. 325 (1913); 
De Lamar v. Herdeley, 167 Fed. 530, 93 C. C. A. 239 (1909). 

[8] An act of Congress, passed on March 3, 1915, since this case 
was argued, bas changed the law, and hereafter an équitable défense 
can be interposed in the fédéral courts in common-law actions. The 
statute reads as foUows: 

"Sec. 274b. That in ail actions at law équitable défenses may be interposed 
by answer, plea, or replication without the necessity of flling a bill on the 
equity side of the court. The défendant shall hâve the same rights in such 
case as if he had filed a bill embodying the défense of seeking the relief prayed 
for in such answer or plea. Equitable relief respecting the subject matter of 
the suit may thus be obtained by answer or plea. In case affirmative relief is 
prayed in such ansvvcr or plea, the plaintiff shall file a replication. Review 
of the judgment or decree entered in such case shall be regulated by rule of 
court. Wbether such review be sought by writ of error or by appeal the ap- 
pellate court shall hâve full power to render such judgment upon the records 
as law and justice shall require." 

In accordance with the provision of the above act, had it been in 
force when the action at law was instituted, the matter now in issue in 
this court might bave been disposed of in that proceeding. But not 
being then in force when the complainant in this suit sought as défend- 
ant in the law action to interpose the fraudulent représentations upon 
which he now relies as a défense to that action he was properly not 
permitted to do so. There was no error in excluding in that action ail 
testimony as to thèse représentations. And as he could not avail him- 
self of the alleged fraud in the law action, he is entitled now in this 
court to hâve the effect of those représentations upon the validity of 
his agreement fully considered. 

[9] A contract of suretyship is not one requiring uberrima fides on 
the part of the creditor in the sensé in which that expression is used 
in contracts of marine and iire Insurance. And the creditor or obligée 
is not bound to communicate every material fact which would in the 
ordinary course of things afîect the mind of the other party in entering 
into the contract. Hamilton v. Watson, 12 Cl. & F. 118 (1845); 
Wythes v. Labouchere, 3 Dog. & J. 593 ; White & Tudor's L. C. in 
Equity (8th Ed. 1912) vol. 2, p. 576. In Brandt on Suretyship (3d Ed., 
1905) § 447, the law is stated as f ollows : 

"If any material part of the transaction between the creditor and his debtor 
is by the créditer, or with his knowledge or consent, misrepresented to the 
surety, the misrepresentation being such that, but for the same having been 
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made, either the suretysbip would not hâve been entered înto at ail, or, being 
entered into, the extent of the surety's liabllity mlght be thereby increased, 
the surety Is in such cases generally held to be not bound by bis obligation." 

It is no doubt the duty of the obligée to use good faith toward a 
surety pending the negotiations. But the représentations which are 
claimed as a ground for not enf orcing a contract must in gênerai relate 
to a material f act constituting an inducement to the contract. The f act 
represented as true must be material to the transaction. If it relates 
to an immaterial matter, the contract cannot be set aside. It must be 
the very ground on which the transaction took place, although it is not 
necessary that it should hâve been the sole cause. Smith on Fraud 
(1907) § 61, pp. 77, 78. The law is clear that false or fraudulent rep- 
résentations on a material matter, made to a surety at the time of the 
exécution of the contract or during the negotiations leading up to it, 
is sufficient grovmd for the annulment of the contract. Cooper v. Joli, 
1 De G. & J, 240; Folmar v. Siler, 132 Ala. 297, 31 South. 719; Ro- 
per V. Sangamon Lodge, 91 111. 518, 33 Am. Rep. 60. But the surety 
is liable if the false représentation is not material. 32 Cyc. 60; Lon- 
don West v. London Guarantee, etc., Co., 26 Ont. 520. 

[10] This brings us to inquire what the contract of suretysbip was 
from which complainant seeks to be relieved. In it he promised and 
agreed that the Sales Company would — 

"faithfuUy perform and fulfill everything In the foregolng agreement on its 
part and bebalf to be performed and fulfiUed at the time aud in the niamier 
in sald contract provided." 

What complainant undertook was that he would be responsible for 
the faithful performance by the Sales Company of its promises, and he 
did not undertake to be responsible for the performance by the Manu- 
facturing Company of its promises. None of the représentations made, 
and upon which complainant relies to avoid bis guaranty, related to the 
ability of the Sales Company to perform its part of the contract as- 
sumed, and it was that which complainant guaranteed. Complainant 
was not misled or deceived in any respect concerning bis principal, nor 
was any concealment practiced upon him which in the slightest degree 
afifected the risk he assumed. If there were misrepresentations, as 
complainant allèges, and bis allégation for the purposes of this case 
must be accepted as true, those misrepresentations related, not to the 
Sales Company, whose contract he had guaranteed, but to the Manu- 
facturing Company, whose contract he had not guaranteed. No dam- 
age could resuit to the complainant from misrepresentations which did 
not relate to the obligation the performance of which he had guaran- 
teed. 

The Manufacturing Company never agreed to manufacture in its 
own plant ail the parts of the vending machines. It only agreed to man- 
ufacture machines substantially like the model submitted to it. And 
this court has held that it fulfilled its contract according to its terms, 
although it employed third parties to make some of the parts and then 
assembled the parts and constructed the machines making them con- 
form to the model. We hâve closely scanned the allégation of the 
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complainant in this suit as to the représentations which the Manufac- 
turing Company is said to hâve made, and we fail to find any alléga- 
tion that the company would not empioy any third party to make any 
part which it might be necessary to make in order to manufacture the 
machines, or that it would itself make any or ail parts in its own plant. 

If complainant had guaranteed that the Manufacturing Company 
would perform its contract, and the question was whether he could be 
relieved from his guaranty because of the false représentations as to 
the ability of the company to make the parts in its own plant, there 
would be more reason in the application. But even in such a case the 
application would fail. For if under the contract the company had the 
right to hâve the parts manufactured for it outside its plant, any rep- 
résentations that it was so equipped that it could manufacture the parts 
inside the plant would be immaterial. 

Although the original contract between the Sales Company and the 
Manufacturing Company did not require the latter to make the parts 
within its plant, yet if the Manufacturing Company in order to induce 
complainant to give the guaranty, had promised that it would make 
them within the plant, the complainant would be entitled to be released 
from his guaranty by showing that the company failed to do as it 
agreed. But that is not the case. There is not one word in the record 
to show that any such promise was asked or made. 

The complainant's statement in his complaint that in guaranteeing 
performance by the Sales Company he relied upon the pretended re- 
sponsibility, skill, mechanical ability, and facilities, not of the Sales 
Company, but of the Manufacturing Company, is, in our opinion, al- 
together beside the case. The inducement by which he was led to give 
his guaranty is that stated by him under seal in his contract of guar- 
anty, which reads as follows: 

"In considération of the sum of one dollar ($1) to me In hand paid by the 
Great American Automatic Vending Machine Company, and in further con- 
sidération of the making of said contract, I do hereby promise and agrée to 
and with them." 

The inducement was the making of the contract between the Sales 
Company and the Machine Company which the complainant as an of- 
ficer of the Sales Company wished to hâve made and carried into ef- 
fect. Moreover, an allégation that one relies on a certain or spécifie 
représentation is to be disregarded if the représentation is one which is 
seen to be immaterial. Courts will set aside contracts which bave been 
induced by false représentations, where those représentations relate to 
material matters, but never where they relate to immaterial matters, 
even though the party allèges he relied upon them. It may be that the 
Sales Company and complainant supposed and intended that the Manu- 
facturing Company would itself make ail the parts, but that cannot 
avail inasmuch as this court has decided that the Manufacturing Com- 
pany never so agreed. 

This is not a suit to cancel the contract to manufacture machines 
into which the Sales Company and the Manufacturing Company en- 
tered. But it is an attempt to cancel the contract of suretyship made 
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between the complainant and the Manufacturing Company. The com- 
plainant in his bill — 

"avers that in makiug said contract of suretyship he relied upon the pretended 
responsibility, skill, mechanical ability, and facilities o£ said MauufacturiDg 
Company, and that but for his belief in the truth of the représentations made 
he would not hâve executed said contract ; and that he is advised and believes, 
and therefore avers, that the f raud practiced upon him in inducing him to en- 
ter into said contract rendered his own contract of suretysliip of December 4th 
null and void, and that in equity and good conscience he is not and ne\er was 
under any liability whatsoever to the said Manufacturing Company by reason 
of the exécution of said contract of suretyship." 

It may be the duty of a court to direct the surrender of a contract 
of suretyship if any fraudulent représentations are made either to a 
principal or to a surety, which are material and false, and which are 
reasonably relied upon by either of them. But it cannot be the duty 
of a court to cancel a contract of suretyship because of any misrepre- 
sentations on immaterial matters which are foreign to the obligations 
which either the principal or the surety may hâve assumed. If the 
Sales Company, the principal in this case, asked because of thèse im- 
material misrepresentations that its contract be canceled, relief would 
hâve to be denied. And it has been held that a surety cannot be dis- 
charged on the ground of fraudulent représentations made to the prin- 
cipal except when that principal would be entitled to avoid the contract. 
Bryant v. Crosby, 36 Me. 562, 58 Ani. Dec. 767 (1853). The fact that 
such reprtsentations as were made to the principal were repeated to 
the surety cannot be construed as giving to the latter a right of avoid- 
ance which is denied to the former on the same représentations. 

[11] If a contract has been obtained by fraud, the courts hâve held 
that that fact would be sufficient justification for a surety's release 
from his guaranty, even though his principal may hâve f ailed to bring 
suit to annul the original contract. No cause has been brought to our 
attention in which it is stated to be the law that when a person has ob- 
tained an obligation by fraud he can wipe out the fraud by obtaining a 
surety to the obligation. The contrary is declared to be the law in 
Bryant v. Crosby, supra. The courts say it is always open to a surety 
to show that the contract which he has guaranteed was obtained from 
his principal by fraud or duress. And such was the rule of the civil 
law. Strahan's Domat, bk. 3, tit. 4, § 5, art. 2; Id. bk. 3, tit. 4, § 1, 
art. 10 ; Dig. 44, 1, de exceptionibus, c. 7, § 1 ; Cod. 2, 24 (23), de fide 
juss, 2. We do not controvert that proposition. What we do say is 
that the fraud must relate to material matters. 

This is not an application to cancel an executory contract of surety- 
ship, but to release a surety from- his obligation to the obligée after the 
obligée has performed his part of the obligation in strict accordance 
with its terms and to the amount of $25,000. And this is asked upon 
the ground that certain untrue représentations were made which we 
find related to immaterial matters. The application must be refused. 

Judgment affirmed. 

WARD, Circuit Judge (dissenting). The decree appealed from was 
entered upon an order granting a motion to dismiss the bill. Accord- 
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îngly we must take ail îts allégations of fact to be true. They are 
substantially that the Manufacturing Company, on applying to the 
Sales Company and subsequently to Whitcomb to act as surety for the 
faithful performance by the Sales Company of its contract with the 
Manufacturing Company, représentée! that it (the Manufacturing Com- 
pany) had large expérience in manufacturing vending machines, 
with a body of expert workmen, that it would manufacture at its own 
plant machines like the Plumb model, which statements were whoUy 
false, the Manufacturing Company having no such plant, nor body of 
expert workmen, and being unable itsèlf to manufacture the machines, 
and capable only of assembling parts manufactured by others; thaï 
Whitcomb relied upon thèse représentations, and would not hâve ex- 
ecuted the contract of suretyship, but for his belief that they were 
true. 

If thèse allégations could hâve been proved in the action at law, I 
do not sec how Whitcomb could hâve been held as surety. The court 
seems to think that if the principal, the Sales Company, could not set 
aside the contract, Whitcomb could not be discharged as surety, and 
that false représentations, to be availed of by him, must hâve been as 
to the Sales Company and its contract, and not as to the Manufac- 
turing Company. The Sales Company has not been sued on the con- 
tract, and there is nothing to show whether it could set it aside or not. 
Generally speaking, the rights of the surety are the same as those of 
the principal ; if the latter is bound, the former is bound. But clearly 
a surety may hâve rights entirely independent of the principal or of 
his contract; for instance, if one is induced to act as surety on the 
assurance of the obligée that the principal is owner of property which 
he does not own, the surety would be discharged ; so, if he agreed to 
act on payment of a premium by the obligée which was not paid, or 
upon the assurance that the obligée had given the principal debtor 
six months' crédit, whereas he had really given him crédit for a year, 
or that a cosurety would be provided. Many other instances of rep- 
résentations made by the obligée to the surety might be mentioned, in 
no way connected with the principal or with the transaction between 
the obligée and the principal, which, if false, would discharge the 
surety. 

It is said that, because the Manufacturing Company was held in the 
action at law to hâve furnished machines like the Plumb model, it per- 
formed its contract and the surety was therefore bound by his en- 
gagement. In that action the surety pleaded that the Manufacturing 
Company had not performed the written contract with the Sales Com- 
pany. I quite agrée that upon the contract alone the Manufacturing 
Company was properly held to bave the right to use parts manufac- 
turée! by other persons. The covenant that it would "manufacture'" 
did not imply that it would personally make ail the parts; but the 
surety also pleaded as a défense the matters set up in this bil), and he 
was not allowed to prove them, on the ground that the contract had 
not been rescinded, nor any objection made for a year after it had been 
in opération. This reason could only apply to the Sales Company, 
which was not a party to the action. Surely the surety could not hâve 
rescinded the contract. The testimony was, however, properly ex- 
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cluded, because such a défense could not be maintained in an action 
at law upon a sealed instrument. Hogg v. Maxwell, 218 Fed. 356, 134 
C. C. A- 164. If proof of the facts alleged had been admitted, the 
construction of the contract between the Manufacturing Compan}- and 
the Sales Company would hâve been, or might bave been, différent. 
Thèse detailed représentations as to its qualiircations would bave been 
whoUy unnecessary, if it intended only to supply a macliine like the 
model. Had thèse allégations been continued as a récital in the con- 
tract actually executed, the construction of the word "manufacture" 
would, or at least might, bave been différent. Certainly the surety, 
setting up thèse false représentations made to him, would not neces- 
sarily bave been bound by the written contract between the Manufac- 
turing Company and the Sales Company. 

It seems to me a remarkable resuit that the judgm'ent in the action 
at law, where the défense of false représentations was properly ex- 
cluded, should defeat the surety's right to rely upon the same facts 
in the suit in equity. It should be given its day in court to try out this 
question. I agrée that the court bas jurisdiction in the action on the 
supersedeas bond, but think that the decree in each case should be 
reversed. 



AMERICAN SURETY CO. OF NEW YORK v. SHULTZ. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 135. 

1. COUETS IÊ=>284 — FEDERAL COUETS JrBISDICTION — "AmSING UndEE LAWS 

OF United States." 

An action to enforce liabillty on a bond given in a proceeding in a féd- 
éral court arlses under tlie laws of tlie United States, of whieh a United 
States court bas jurisdiction, irrespective of tbe cltizenship of the par- 
ties. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-826, 831 ; Dec. 
Dig. <@=>284. 

For other définitions, see Words and Phrases, First and Second Séries, 
Arise.] 

2. Courts <S=>264 — Fédéral Courts — Jurisdiction — "Original Suit." 

A suit on a bond given on appeal in a suit in a fédéral court is not an 
"original suit," and the jurisdiction of the original suit gives jurisdiction 
over the subject-matter of the suit on the bond. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. 
i®=32(>4. 

For other définitions, see Words and Phrases, First and Second Séries, 
Original Suit.] 

3. Courts <S=>284 — Fédéral Courts — Jurisdiction. 

A supersedeas bond to secure a stay pending a review by the United 
States Circuit Court of Appeals of a judgment of the District Court is 
an indemnity given in pursuance of a law of the United States, and the 
rights of the parties dej)end on a law of the United States and rule of 
the Suprême Court, wlthin the rule governing jurisdiction of fédéral 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-826, 831; 
Dec. Dig. iS=3284.] 

Ê;=3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cOmes hère on appeal from a judgment entered in the 
United States District Court for the Southern District of New York 
dismissing the bill of complaint on the ground of the insufficiency of 
the facts alleged to constitute a vaHd cause of action in equity. 

Henry C. Willcox, of New York City, Charles F. Carusi, of Wash- 
ington, D. C, and Waher B. Grant, of Boston, Mass. (Joseph M. 
Gazzam, of New York City, of counsel), for appellant. 

Kellogg & Rose, of New York City (Abram J. Rose and Philip M. 
Brett, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit was instituted to obtain an 
injunction restraining the prosecution of an action at law commenced 
by the défendant against the plaintiflf on a supersedeas bond given by 
the plaintiff as surety to secure a stay pending a review by this court 
on writ of error of a judgment of the District Court for $25,106.50 
in favor of George S. Shultz against James A. Whitcomb as guarantor 
for the faithful performance of a contract between the Robertson Sales 
Company and the Great American Automatic Vending Machine Com- 
pany for the manufacture of vending machines. 

[1-3] The technical objection has been raised thatthe District Court 
had no jurisdiction of the action on the supersedeas bond because no 
diversity of citizenship was alleged, and the plaintifï was and is stili 
a corporation organized under the laws of the state of New York, while 
the défendant was and is a citizen of the city, county, and state of New 
York and a résident thereof. The objection is without merit. An ac- 
tion brought to enforce liability on a bond given in a proceeding in a 
fédéral court is an action arising under the laws of the United States, 
of which a United States court has jurisdiction, irrespective of the cit- 
izenship of the parties. The authorities are décisive of the point, and 
the question cannot be regarded as in any sensé an open one. A suit 
on a bond given on appeal is not an original suit, but an outbranch.of 
the suit in which the bond was given, and the jurisdiction of the orig- 
inal suit gives jurisdiction over the subject-matter of the suit on the 
bond. The bond is an indemnity given in pursuance of a law of the 
United States, and the measure of the rights of both parties dépend 
upon a law of the United States and a rule of the Suprême Court of 
the United States. In such a case, as a question is presented which 
arises under the laws of the United States, the courts of the United 
States hâve jurisdiction. Arnold v. Frost, 9 Ben. 267, Fed. Cas. No. 
558 (1877) ; Crâne v. Buckley (C. C.) 105 Fed. 401 (1900) ; Egan v. 
Chicago, Great Western (C. C.) 163 Fed. 344 (1908). 

The facts upon which the suit is f ounded are identical with the facts 
alleged in the complaint in the suit of Whitcomb v. Shultz, 223 Fed. 

268, C. C. A. , decided by this court during the présent term, 

except that in the présent suit the additional contention has been made, 
which we hâve already considered, that the District Court was without 
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jurisdiction because no diversity of citizenship has been alleged. This 
case was submitted at the same time the case of Whitcomb v. Shultz 
was argued, and, as the facts are fully stated in our opinion in that 
case, no répétition of them in this case is needed. As we reached the 
conclusion in that case that the alleged misrepresentations relied upon 
related to immaterial and irrelevant facts, and afforded no ground for 
équitable relief from the judgment which Shultz had obtained at law 
against Whitcomb, it necessarily follows that no error was committed 
in the court below in dismissing the bill of complaint by which the 
American Surety Company sought to be relieved from its liability as 
surety for Whitcomb upon the supersedeas bond given by Whitcomb 
to Shultz. As Whitcomb failed to be relieved, and the matter of his 
liability has been determined, the plaintiff in the présent suit is not 
entitled to the relief it seeks, as it can now safcly pay to Shultz the 
amount due to him under the bond. 
Judgment affirmed. 



SHARUM y. WHITEHEAD COAL MINING 00. 

(Circuit Court ot Appeals, Eighth Circuit. April 14, 1915.) 

No. 4322. 

1. Mines and Minebals <®=>68 — Mining Lease — Construction — Négative 

Ce VENANTS. 

Complainant's predecessor in title leased to défendant a tract of ]and 
"for the sole purpose of prospecting for and mlnlng coal and aspUalt, tlie 
party of the second part to occupy so much only of the surface * * * 
as may be reasouably necessary to carry on the work of prospecting for, 
mining, storing, aud removing such coal and asphalt." The lessee cove- 
nanted "to commit no waste upon sald preuiises aud to suffer no waste to 
be committed thereon," and that it would not use said premises "for any 
other purpose than that authoi'ized in this lease, nor allow them to be 
used for any other purpose." The considération for the lease was a roy- 
alty upon the products mined. The bill alleged that défendant had sunk 
shafts upon the premises, from which it had extended tunnels into ad- 
jacent lands, from which it was mining large quantities of coal and re- 
moving the same through such tunnels ànd shafts ; that it was dumping 
large quantities of shale and waste brought from such adjacent lands upon 
the surface of the leased premises, and occupyiug a large part of such sur- 
face with buildings and dwelliugs for the use of employés engaged in said 
outside mining opérations. Heïd, that the ternis of the lease restrlcted the 
use of the leased premises to prospecting for and mining coal and asphalt 
on such premises, tliat the law would imply a négative covenant not to 
use the premises for any other purposes, which covenant might be en- 
forced in equity, and that the bill stated a cause of action for injunctive 
relief. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 188- 
191 ; Dec. Dig. ©=6S.] 

2. Mines and Mineeam <S=>68 — Mining Leases — Equity Jukisdiction to 

ËNroBCE Négative Covenants. 

A court of equity may interpose by injunction and indirectly enforce 
spécifie performance of négative covenants in mining leases, by preveuting 
the use of the leased premises for purposes inconsistent with that for 

Ê;:3For other cases sea same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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which they were demlsed, where such use would operate to the Injury of 
the lessor, although damages therefor may be recoverable at law. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 188- 
191 ; Dec. Dig. <S=.68.] 

3. Equitt cS::^71 — Lâches — Suit to Enjoin Violation of Mining Lease. 

Delay in commencing suit to prevent tlie use of premises by a mining 
lessee contrary to the terms of tlie lease, while it may afCect the question 
of damages, cannot deprlve the lessor of the right to protection against 
further trespasses. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 204-211 ; Dec. Dig. 
<S=T1.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by A. H. Sharum against the Whitehead Coal Mining 
Company. Decree for défendant, and complainant appeals. Reversed. 

B. B. Wheeler and W. H. Davis, both of Muskogee, 0kl, (Ezra 
Brainerd, Jr., of Muskogee, Okl., on the brief), for appellant. 
William M. Matthews, of Okmulgee, Okl., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an appeal from a judgment dis- 
missing appellant's amended bill on motion. The grounds of the mo- 
tion are as follovvs : 

"(1) Beeause said amended bill of complaint sets up a new and independent 
cause of action from that set up in the original bill of complaint, the said 
amended bill of complaint having changed the cause of action from a suit to 
cancel a lease to an injunction enjoining the défendant from committing a 
trespass. 

"(2) Because the complainant has a complète and adéquate remedy at law, 
and this court has no power to grant the relief asked for in said amended bill 
of complaint. 

"(3) Because there Is a mlsjoinder of causes of action. 

"(4) Beicause there is a defect of parties, in that Hugh Henry is not made a 
party to this suit. 

"(5) Because said amended bill of complaint fails to state facts sufficient to 
constitute a cause of action in favor of complainant and against this défend- 
ant." 

[1] The bill, after alleging the citizenship of the parties and the 
amount in controversy, proceeded as f oHows : 

"Fourth. That your complainant is the owner, in fee simple, of the east half 
(E. %) of the northwest quarter (N. W. V4,) of section thirteen (13), township 
eleven (11) north, range twelve (12) east, containing eighty (80) acres of land, 
more or less, situate In Okmulgee county aforesaid, in the state of Oklahoma ; 
and that your complainant derived title thereto under and by virtue of a cer- 
tain warranty deed, dated August 21, A. D. 1905, executed by one Hugh Henry, 
vvho was, prior to and upon said day and at the time of the exécution and de- 
livery of said warranty deed, the owner of said land." 

"Sixth. That said warranty deed, as aforesaid, was executed and delivered, 
for a good and valuable considération by your complainant to the said Hugh 
Henry duly paid, and conveyed to your complainant an absolute title in fee 
simple to said land, subject only to the terms and conditions of a certain coal 
and asphalt mining lease, so called, bearing date November 19, 1903, and ex- 

(Ë=»For other cases eee same topio & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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ecuted and delivered by the said Hugh Henry to the défendant herein. 
* * • . Said coal and asphalt mining lease Is in words and figures following, 
to wit: 

" 'Coal and Asphalt Mining Lease, 

" 'Creek Nation, Indian Territory. 

" 'TMg indenture of lease, made and entered Into, In quadruplicate, on tliis 
19th day of November, A. D. 1903, by and between Hugli Henry of Ilenryetta, 
Indian Territory, party of the flrst part, and Wliiteliead Coal Mining O-im- 
pany, a corporation duly organized and exlsting under the laws of the territory 
of Arizona, and duly authori^ed to earry on business in Indian Territory by 
compliance with the act of Oongress approved Febmary 8, 1901 (31 Stat. 794), 
of Henryetta, Indian Territory, party of the second part, under and in pursu- 
ance of the provisions of section 17 of the act of Congress approved June 30, 
1902 [32 Stat. 504, c. 1323], and ratified by the Muskogee or Creek National 
Council of July 26, 1902, aiid the rules and régulations prescribed by the Sec- 
retary of the Interior relative to mining leases in the Creek Nation, witness- 
eth: That the party of the first part, for and in considération of the royal- 
ties, covenants, stipulations, and conditions hereinafter contalned and hereby 
agreed to be pald, observed, and performed by the party of the second part, its 
heirs, executors, administrators, successors, or assigns, do hereby démise, 
grant, and let unto the party of the second part, its helrs, executors, adminis- 
trators, successors, or assigns, the following described tract of land lying and 
belng within the Creek Nation and within the Indian Territory, to wit: The 
south half (S. %) of the southeast quarter (g. B. %) of section twelve (12), 
and the east half (E. %) of the northwest quarter (N. W. Vi), less amount oc- 
cupied as right of way by St. Louis, Oklahoma & Southern Rallway, amount- 
ing to 8.40 acres, of section thirteen (13), of towusbip eleven (11) north, of 
range twelve (12) east of the Indian meridian, and coutainlng 151.60 acres, 
more or less — for the fuU term of fifteen years from the date hereof, for the 
sole purpose of prospeeting for and mining coal and asphalt; the party of the 
second part to occupy so luuch only of the surface of said land as may be rea- 
sonably necessary to carry on the work of prospeeting for, mining, storing, 
and removing such coal and asphalt 

" 'In considération of the promises the party of the second part hereby agrées 
and binds itself, its heirs, executors, administrators, successors, or assigns, 
to pay, or cause to be paid, to the party of the first part as royalties the sums 
of money as foUows, to wit: On asphaltum the sum of ten cents per ton for 
each and every ton of crude asphalt produced, weighing 2,000 pouuds, or the 
sum of sixty cents per ton on reflned asphalt. On the production of ail coal 
mined under thls lease the sum of eight cents per ton of 2,000 pounds on mine 
run, or coal as it is taken from the mines, including what is comnionly called 
"slack." 

" 'And the party of the second part further agrées and binds itself, its heirs, 
executors, administratoi-s, successors, or assigns, to pay, or cause to be paid, 
to the lessor, as advauced annual royalty on this lease, the sums of money as 
foUows, to wit: Fifteen cents per acre per annum, in advance, for the first 
and second years ; thirty cents per acre per annum, in advance for the third 
and f ourth years : and seventy-five cents per acre per annum, in advance, for 
the flfth and each succeedlng year thereafter of the term for which this lease 
is to run — it being understood and agreed that said sums of money sopaid shall 
be a crédit on the stipulated royalties, should the same exceed such sums paid 
as advanced royalty, and, further, that should the party of the second part 
neglect or refuse to pay such advanced annual royalty for the period of sixty 
days after the same becomes due and payable, then this lease shall, at the 
option of the lessor, be null and void, and ail royalties paid in advance shall 
becoine the money and property of the lessor. Ail royalty accruing for any 
month shall be due and payable on or before the 25th day of the month suc- 
ceeding. 

" 'It is agreed by the parties hereto that the land described herein shall not 
be held by the party of the second part for spéculative purposes, but in good 
falth for mining the minerais specifled, and a fallure for one year by the party 
of the second part to do a reasonable amount of development work or of min- 
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Ing shall be held as a want of compllance with the purposes of this lease and 
shall render it null and void. 

" 'The party of the second part further agrées and binds Itself, its heirs, 
executors, adminlstrators, successors, or assigns, to pay, or cause to be paid, 
to the party of the first part the royalty as it becomes due. The party of the 
second part further covenants and agrées to exercise diligence in the conduct 
of the prospecting and mining opérations and to open mines and operate the 
same in a workmanlike manner and to the fullest possible extent on the leased 
premises ; to commit no waste upon said premises or upon the mines that may 
be thereon and to suffer no waste to be committed thereon, to take good care 
of the same and to surrender and return the premises at the expiration of 
this lease to the party of the flrst part, or to whomsoever shall be lawfully 
entitled thereto, in as good condition as when received, ordinary wear and 
tear in the proper use of the same for the purposes hereinbefore indicated and 
unavoidable accidents excepted, and not to remove therefrom any buildings 
or improvements erected thereon during said term by said Wbitehead Coal 
Mining Company, the party of the second part, but said buildings and improve- 
ments shall remain a part of said land and become the property of the owner 
of the land as a part of the considération for this lease, in addition to the 
other considérations herein specifled, except englues, tools, boilers, boiler 
houses, and machinery, which shall remaln the property of said party of the 
second part; that It will not permit any nuisance to be maintained on the 
premises, nor allow any Intoxicating liquors to be sold or glven away for any 
purpose on the premises, and that it will not use the premises for any other 
purpose than that authorized in this lease, nor allow them to be used for 
any other purpose; that it will not at any time during the term hereby 
granted assign, transfer, or sublet its estate, interest, or term in said premises 
and land, or the appurtenances thereto, to any person or persous whomsoever, 
without the written consent thereto of the party of the first part being first 
obtalned, subject to the approval of the Secretary of the Interior. 

" 'And the said party of the second part further covenants and agrées that 
it wlU allow said lessor and his agents, from time to time, to enter upon and 
into ail parts of said premises for purposes of inspection, and agrée to keep 
an accurate account of ail mining opérations, showing the whole amount bf 
minerai mined or removed, and make report thereof promptly, under oath, at 
the end of each month to the lessor, and to the Secretary of the Interior, 
through such odicer as he may designate, and that ail sums due as royalty 
shall be a lien on ail implements, tools, machinery, and other personal chat- 
tels used in said prospecting and mining opérations, and upon ail the min- 
erai obtained from the land herein leased, as security for the payment of 
said royalties. 

" 'And the party of the second part agrées that this indenture of lease shall 
in ail respects be subject to the rules and régulations heretofore or that may 
hereafter be lawfully prescribed by the Secretary of the Interior relative to 
such minerai leases in the Creek Nation ; and said party of the second part 
expressly agrées that should it, its sublessees, its heirs, executors, adminls- 
trators, successors, or assigns, violate any of the covenants, stipulations, or 
provisions of this lease, or fail, for the period of sixty days, to pay the stipu- 
lated monthly royalty provided for herein, then the party of first part shall 
be at liberty, in his discrétion, to avoid this indenture of lease and cause the 
same to be annuUed, when ail the rights, franchises, and privilèges of the 
party of the second part, its sublessees, executors, adminlstrators, successors, 
or assigns, hereunder shall cease and end without further proceedings. If the 
lessee makes reasonable and bona fide effort to flnd and mine coal and asphalt 
in paying auantity, as herein required of it, and such effort is unsuccessful, 
it may at any time thereafter, with the approval of the Secretary of the In- 
terior, surrender and whoUy terminate this lease upon the full payment and 
performance of ail its then existing obligations hereunder: Provided, how- 
ever, that approval of such surrender by the Secretary will be required only 
during the tinie his approval of the aliénation of the land is required by law. 

" 'It is further agreed and understood that this lease shall be of no force 
or efCect unless the party of the second part shall, within sixty days from the 
date of approval of the application flled in connection herewith, furnish a 
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satisfactory bond In accordance with the régulations of July 10, 1903, pre- 
scribed by the Secretary of the Interior. * * * That tbis plaintiflf, by said 
purchase, bas secured for hlmself ail tbe rights, privilèges, and rémunéra- 
tions beretofore possessed, owned, and beld by said Hugb Henry under and 
by virtue of the ternis of said lease.' " 

"Ninth. Tbat tbe défendant, acting under and by virtue of the authorlty 
and license of said coal and asphalt niining lease, bas entered upon said land 
so as aforesaid owned by your complainant, and bas thereon sunk shafts, ex- 
cavated undergrouud passages and corridors, erected hoists, shaft bouses, en- 
gine and boiler bouses, and bas eonstructed upon tlie surface of said demised 
premises railroad tracks, ponds for tlie storage of water, storage bins, and 
buildings suitable and proper for use in connection with tbe business of pros- 
pecting for, mining, removing, storing, and shipping coal, and bas constru<'ted 
and erected upon the surface of tbe premises so owned by your complainant 
large numbers of bouses and dvt'ellings to be rented, used, occupied, and in- 
habited by its employés and workmen employed by it in its business of 
prospecting for, mining, and shipping coal as aforesaid, and tbat said de- 
fendant is still maintainiiig and operating on said premises of your complain- 
ant said shafts, passages, corridoi-s, boists, engine and boiler bouses, railroad 
tracks, ponds, storage bins, buildings, and dwelliug bouses, and said con- 
structions and érections, so as aforesaid enumerated and descrlbed, occupy and 
cover a large portion of the surface of said land so owned by your com- 
plainant." 

"Fifteentb. Tbat said défendant, claiming and asserting its right so to do 
under said lease, bas extended its openings, passageways, and corridors from 
tbe shaft sunk on your complainant"s premises uuder your complaiuant's 
lànd, and into and uuder the surface of otlier lands not described in nor men- 
tioned in said lease, and owned by divers ijersoiis, lirms, and corporations, 
whose names are to your complainant at présent unknown, but lu and to 
wliicb your complainant is informed and believes, and therefore so avers, the 
défendant bas acquired some interest. 

"Sixteenth. That said défendant is now engaged, and for a long time 
bitherto has been engaged, in minhig, removing, and shipping coal located un- 
der tbe surface of the lauds adjacent to your complaiuant's lands, and for the 
purpose of removing, mining, and shipping said coal so located under the 
surface of lands not owned by your complainant, and not Included in nor 
mentioned in said lease, tbe said défendant has, during ail said time, the 
exact period of whicb is to your complainant unknown, but wholly within tbe 
knowledge of tbe défendant, been and still is using, employing, and occupying 
the corridors, passageways, and sbafts located in and under your complain- 
ant's land, and has been during ail said time aud still is using and employing 
the varions buildings, érections, structures, ponds, and railroad tracks herein- 
before enumerated as having been erected upon tbe surface of your com- 
plaiuant's land under said lease for tbe mining and removal of coal located 
on adjacent tracts of land not owned by your complainant and not mentioned 
in said lease. 

"Seveuteentb. Tbat said défendant, during ail said time, bas been and still 
is using and employing the surface of tbe ground owned by your complainant, 
as aforesaid, for the purpose of dumping tbereon shale, rock, and otlier 
waste materials, removed from under said adjacent lands, and has deposited 
and still is depositing and dumping on tbe surface of your complaiuant's 
land large quantities of rock, sbale, and other waste material taken from 
and origiually located uuder the surface of said lands adjacent to the lands 
mentioned in said lease, and during ail said time has and still is renting 
to, leasing to, and othenvise permitting and causiug tbe bouses erected on tbe 
surface of your complaiuant's land, as well as the surface lands of your ora- 
tor adjacent tbereto, to be used and occupied by its employés, who are engaged 
In mining and removing coal from under the lands located adjacent to the 
lands mentioned in this lease, and from uuder lauds not mentioned in nor in- 
cluded in said coal and aspbalt mining lease. 

"And your complainant further a\ers tbat the said défendant, using for 
that purpose tbe aforesaid shafts, corridors, and passageways located in and 
under your complainant's premises, as aforesaid, and using for tbat purpose 
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the shaft houses, hoists, engine and boUer houses, rallroad tracks, pond», 
storage tins, buildings, and dwelling houses, and using for tbat purpose a 
large portion of the surface of your complainant's premises, bas mined and 
removed from under tbe surface of tbe premises adjacent to your complain- 
ant's said land, and from under the surface of lands not mentioned in said 
lease, a large quantity of coal, the exact amount of wbich, by reason of the 
false and fraudulent statements, concealments, and misrepresentations of 
the défendant, as aforesaid, your complainant is unable to state, but wbich Is 
fuUy known to the défendant, and wbich exceeds, as your complainant is 
informed and believes, and therefore so avers, one hundred and twenty thou- 
sand tons of two thousand pounds each. 

"Your complainant further shows tbat It was a condition of said coal and 
aspbalt mining lease tbat said défendant should exercise diligence in the 
prospectlng and mining opérations to be conducted thereunder, and sbould 
open mines and operate tbe same to the fuUest possible extent on said leased 
premises; tbat said défendant bas largely abandoned the opération of mines 
by it opened on said leased premises, so far as the same applies to the removal 
of coal located witbin the boundary line of said leased premises, and is largely 
engaged in tbe removal througb the mines so opened on your complainant's 
premises, and througb tbe corridors, shafts, and passageways thereof, and 
with the aid of the structures, buildings, boists, shafts, railroad tracks, and 
other appliances located on the surface of your complainant's land, of large 
quantitles of coal located outside the boundary Une of said leased land, and 
located in and under lands not owned by your complainant and not described 
In said lease. 

"Tbat tbere now exists in tbe coal veins and mines underiying the premises 
owned by your complainant, as aforesaid, large quantities of coal not yet 
mined and suitable to be mined under said lease, and tbat said défendant has 
been for a long space of time, the exact lengtb of time being to your com- 
plainant unknown and wboUy witbin the knowledge of tbe défendant, and still 
is, largely engaged as hereinbefore set fortb in removing and mining coal lo- 
cated under lands not included in said lease, to the neglect of like mining opér- 
ations whieh ought to, and otherwise might, bave been carried on in and under 
the lands of your complainant and in and under the lands described in said 
coal and aspbalt mining lease. 

"Tbat said défendant claims and insists tbat under said coal and asphalt 
mining lease it has the right and is lawfully entitled to proceed as hereinbe- 
fore set fortb and to use the shafts, passageways, and corridors of the mines 
opened upon, in and under your complainant's said land, and to use the shaft 
houses, engine and boiler houses, railroad tracks, storage ponds, and storage 
bins located on the surface of your complainant's land for the mining and 
sbipping of coal taken from under lands not owned by your complainant, and 
not mentioned nor described in said lease, and to use, occupy, and employ the 
bouses and the grounds of your complainant adjacent thereto as habitations 
and dwellings for its servants and employés engaged in the mining and sbip- 
ping of coal taken from under lands not mentioned in nor described in said 
lease, and tbat said défendant claims and insists tbat it has tbe right and la 
lawfully entitled to use the surface of your comijlainant's land for the pur- 
pose of depositing and dumping tbereon rock, shale, and other waste material 
removed from under said lands adjacent to the lands mentioned in said lease, 
and not being tbe, or any of tbe, lands described therein. 

"Tbat said défendant, notwiUistanding it insists and claims a right under 
said coal and asphalt mining lease to engage in said mining opérations for tbe 
removal of coal from under the lands adjacent to your complainant's land, but 
not mentioned in said lease, to tbe neglect of mining opérations which might 
otherwise bave been conducted in accordance witb said lease within tbe lands 
of your complainant, and notwitbstanding it bas, at ail times, insisted and still 
Insists, upon using, engaging, and employing, and at ail times has used, en- 
gaged, and employed, the shafts, corridors, and passageways of the mines 
opened in your complainant's land and the shaft houses, engine and boiler 
houses, storage ponds, and storage bins, railroad tracks, and dwelling houses 
erected upon the surface of the grouud thereof, as well as large portions of 
the surface of your complainant's land, in and to ail of which said défendant 
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has no rlght, tlHe, Interest, llcense, or easement, exccpt snch as It grantecl 
and conveyed by sald coal and asphalt mining lease, for the purpose of mining 
and shipping coal which sald défendant is taking and removing f rom and under 
said adjacent lands, and net from and under any of tlie lands described in 
said lease, and claims and insists that ail sald opérations, as aforesaid, are 
authorlzed and permitted by, and are within tlie inteut and purpose of, said 
coal and aspbalt mining lease, yet said défendant has hitherto wholly failed 
and refused, and still fails and refuses, to account to the eomplainant on 
account of any of said opérations conducted outside, or in part outside, the 
boundaries of said lands of your eomplainant, and refuses to pay to or to 
account to your eomplainant for the stipulated royalty of eight cents for each 
and every ton of coal of two thousand pounds so mined, but, on the contrary, 
threatens to continue and still does continue to prosecute and conduct said 
mining opérations for the removal of coal loeated outside said land described 
in said coal and asphalt mining lease, and to use Uie mines of and in your 
complainant's land, and the shafts, corridors, and passageways thereof, as 
well as the surface of your complainant's land and the shaft houses, engine 
and boiler houses, storage ponds, storage bins, railroad tvacks, dwelling houses, 
and other appliances erected thereon for the mining and shipping of coal lo- 
eated and taken from under land not mentioned in said lease without ac- 
counting or paying to your eomplainant any compensation therefor." 

There were other allégations in the bill bearing upon the prayer for 
an accounting, which we omit. In the vievv we take of the facts al- 
leged in the bill, appellant is not entitled to an accounting for coal 
mined on adjacent lands not included within the lease. The bill, how- 
ever, contained a prayer for alternative relief in the following lan- 
guage : 

"And your eomplainant further prays that if upon hearing your honorable 
court shall consider that the eomplainant is not entitled to the relief herein- 
before specifically prayed for, that in that event your honorable court will cause 
to be made and entered Its decree perpetually restraining and enjoining the de- 
fendant, its successors and assigns, and its and their agents, servants, apd 
employés, from further employing or making use of the shafts, corridors, and 
passageways in and under the lands of your eomplainant and the surface of 
the ground thereof, as well as each and ail and any of the shaft houses, en- 
glue and boiler houses, storage ponds, and storage bins, railroad tracks, 
dwellings, and other structures erected or situated upon the promises of your 
eomplainant for the mining, removal, storage, or shipping of any coal or as- 
phalt orlginally loeated, taken, or removed from, in, or under lands not men- 
tioned or described in said coal and asphalt mining lease, and that said de- 
fendant, its successors and assigns, and its and their servants, agents, and 
employés, be by said decree likewise perpetually restrained and enjoined from 
dumping or depositing upon the surface of your complainant's land aforesaid 
any rock, shale, or other waste material removed from or taken from, in or 
under any lands not described in said coal and asphalt mining lease, and that 
they be, each of them, perpetually restrained and enjoined from passing in, 
over, through, or upon your complainant's land aforesaid for the purpose of 
prospecting, mining, or removing, or transporting in, through, or over your 
complainant's land any coal or asphalt orlginally dlscovered, found, loeated, or 
taken from. In, or under any lands loeated outside the boundary lines of the 
land described in said coal and asphalt mining lease, and from removing or 
conveying in, over, or through the lands of your eomplainant, or in or through 
the corridors, passageways, or shafts thereof, or over the surface thereof, any 
coal or asphalt not taken or loeated by nature within the lands described in 
said coal and asphalt mining lease." 

We are of the opinion that the facts appearing in the bill as above 
detailed constituted a good cause of action and warranted the relief 
prayed for in the alternative prayer of the bill. The language of the 
lease is: 
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"Do hereby démise, grant and let * * • for the sole purpose of prospect- 
Ing for and mlning coal and asphalt; the party of the second part to occupy 
BO much only of the surface of said land as may be reasonably necessary to 
carry on the work of prospecting for mining, storing and removing such coal 
and asphalt. * * * " The lessee agreed "to commit no waste upon said 
premises and to suffer no waste to be committed thereon, * * * and that 
défendant wlll not use the premises for any other purpose than that author- 
ized in this lease, nor allow them to be used for any other purpose." 

The lease did not become valid until approved by the Secretary of 
the Interior, and it was at ail times subject to his rules and régula- 
tions relative to minerai leases in the Creek Nation. It does not seem 
reasonable that the Secretary of the Interior would approve a lease 
which, properly construed, would permit a lessee to use the premises as 
a dumping ground for shale and other waste taken from mines upon 
other premises than those described in the lease. If the lease shall re- 
ceive the construction contended for by appellee, then, there is no limit 
as to the use to which the premises may be put with référence to the 
mining of coal and asphalt upon adjacent land not included within the 
lease. If the lessee is entitled to use the shafts, tunnels, and surface of 
the land in connection with mining opérations upon land adjacent to the 
land described in the lease, then the lessee may use it in connection with 
mining opérations in land not adjacent. We ought not to permit a con- 
struction to be given to the lease which would allow the lessee to ruin 
the surface of the leased premises by dumping shale and waste from 
mining opérations carried on in land not mentioned in the lease. It is 
plain, we think, that the use of the premises leased was restricted by 
the express terms of the lease to prospecting for and mining coal and 
asphalt on the premises leased. This view is sustained by the fact that 
the considération for the lease was to be paid in royalties upon the 
coal and asphalt mined and an advance royalty at so much per acre 
on the land leased. As appellant is not entitled to royalties on coal 
and asphalt mined from adjacent land, the considération for the lease 
would fail if the construction contended for by appellee should pre- 
vail. This being so, the law will imply a négative covenant not to use 
the premises for any other purposes than those specified ; and a court 
of equity will protect the lessor or the appellant in this case against a 
violation of the négative covenant. 

[2] It is also well settled that a landlord is not confined to his rem- 
edy at law by an action for damages. Kraft v. Welch, 112 lowa, 695, 
84 N. W. 908; Steward v. Winters, 4 Sandf. Ch. (N. Y.) 587; Taylor, 
Land. & Ten. § 691 ; 2 McAdam, Land. & Ten. (3d Ed.) 1429 ; De 
Wilton V. Saxon, 6 Ves. 106; Moore v. Price, 125 lowa, 353, 101 N. 
W. 91. Although no damages are shown growing out of improper use 
of entries, an injunction will be granted. Thos. Beck & Sons v. Econ- 
omy Coal Co., 149 lowa, 24, 127 N. W. 1109; Peters v. Philipps, 63 
lowa, 550, 19 N. W. 662; Robbins v. Archer, 147 lowa, 743, 126 N. 
W. 936; State Security Bank v. Hoskins, 130 lowa, 339, 106 N. W. 
764, 8 L. R. A. (N. S.) 376; Lemmon v. Guthrie Center, 113 lowa, 36, 
84 N. W. 986, 86 Am. St. Rep. 361. In Schobert v. Pittsburgh Coal & 
Mining Ce, 254 111. 474, 98 N. E. 945, 40 L. R. A. (N. S.) 826, Ann. 
Cas. 1913B, 1104, it was decided that courts of equity will frequently 
interpose by injunction and indirectly enforce spécifie performance 
223 F.— 19 
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of purely négative covenants annexed to or contained in contracts or 
leases by prohibiting their breach, and will entertain bills for injunc- 
tion to prevent their breach, although a violation of the covenants will 
occasion no substantial injury, and although the damages, if any, be 
recoverable at law. In Consolidated Coal Co. of St. Louis v. Mary 
Ann Schmisseur, 135 111. 371, 25 N. E. 795, it was decided that where 
a contract of leasing is certain, and the use of the demised premises 
for a specified purpose is clearly fixed by the agreement of the parties, 
the appropriation of the premises to a use inconsistent with that for 
which they are demised will afford ground for the interposition of 
a court of equity by way of injunction where the change will operate 
to the injury of the lessor. 

In Brasfield v. Burnwell Coal Co., 180 Ala. 185, 60 South. 382, it 
was decided by the Suprême Court of Alabama that the exécution 
of a lease to mine coal under lands will not authorize the lessee to dump 
slate and refuse upon the surface of the land unless the right is ex- 
pressly granted, and that where a mining lease did not authorize the 
lessee to use openings and apertures on the demised land to mine ad- 
jacent property not belonging to the lessor, the use of the openings for 
that purpose will be enjoined, as the lessee took no right except under 
the lease and the failure of the lease to grant that privilège imphedly 
négatives the privilège, thus raising an implied négative covenant which 
in analogy to spécifie performance will be enforced by injunction. It 
must be borne in mind that this case does not involve the absolute sale 
of minerai lying under the land. In Lillibridge v. Lackawanna Coal 
Co., 143 Pa. 293, 22 Atl. 1035, 13 L. R. A. 627, 24 Am. St. Rep. 544, 
it was decided that, where there bas been an absolute sale of the min- 
erai lying under land and a severance of the estate in the minerai f rom 
the estate in the surface, the title thus obtained by the owner of the 
minerai is an estate in fee which terminated when the mine had been 
exhausted, and that where there are no restrictions iu' the grant, rés- 
ervation, or exception which créâtes the estate, the space which may 
be left by the removal of the minerai, and by the removal of so much 
of the containing strata as may be reasonably required for the opéra- 
tion of mining, remains a part of the property of the miner only until 
the exhaustion of the mine and may be used by him during the continu- 
ance of the estate as he may see fit, provided that such user does no 
injury to the surface, and this includes the right to haul minerai and 
turn water through such space from other mines. To the same effect 
are Webber v. Vogel, 189 Pa. 156, 42 Atl. 4; Moore v. Indian Camp 
Coal Co., 75 Ohio St. 493, 80 N. E. 6 ; Consolidated Coal Co. of St. 
I-^uis V. Schmisseur, supra; Schobert v. Pittsburgh Coal Co., supra. 

[3] It will be noticed that in each case where an injunction was re- 
fused in the case of the absolute sale of minerai it appeared there was 
no injury tO the surface. We bave no doubt that' the appellant is en- 
titled under the facts stated in his bill to the alternative relief prayed 
for. We are also of the opinion that there was no abuse of discrétion 
by the trial court in allowing the amended bill to be filed ; that there 
is not a misjoinder of causes of action, nor a defect of parties. 7* 
is contended by counsel for appellee that appellant bas acquiesced in 
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the conduct of appellee o£ which he complains for almost 10 years, 
during which time extensive improvements hâve been made, and this 
delay ought to preclude him from obtaining équitable relief. It does 
not appear by the bill as to how long appellant has known of the use 
being made of the premises in question contrary to the terms of the 
lease, but delay, while it might affect the question of damages, cannot 
interfère with the right of appellant to prevent further trespass. Mat- 
ulys V. Philadelphia & Reading Coal & Iron Co., 201 Pa. 70, 50 Atl. 
823. 

Counsel for appellee also urges upon us the proposition that although 
the appellee is not entitled to use the shaft and entries for the purpose 
of removing coal from adjoining land, nevertheless, if the issuance of 
an injunction would cause great in jury to the appellee and little bene- 
fit to the appellant, it would be the duty of the court to refuse that f orm 
of équitable relief. There is no question about the right and duty of 
a court of equity in issuing injunctions to take into considération the 
comparative injury of the différent parties to the suit. This court, 
however, is now considering an appeal from the judgment of the court 
below dismissing the bill on motion. We simply décide that there is 
an équitable cause of action stated in the bill. Ail that we may do in 
pursuance of our décision is to reverse the judgment below, with in- 
structions to overrule the motion to dismiss and to allow the appellee 
to answer the bill, if it shall be so advised. If appellant shall finally 
prevail upon the merits, or if, prior to final hearing, application is made 
for a temporary injunction, the court below has full power to deal 
with the question of issuing an injunction upon the facts as they then 
may appear. We are simply deciding the case upon the facts stated 
in the bill. If upon application for a temporary injunction, or upon 
final hearing a case is made for injunction in accordance with the views 
of this court, the trial court will hâve full povc'cr as a court of chancery 
to act as law and justice may require, and may, if it shall be deemed 
proper, withhold the injunction upon the exécution of a bond with 
surety by appellee conditioned to pay ail damages arising from the un- 
lawful acts of appellee in the past or which may be caused in the fu- 
ture up to the time of the expiration of the lease. 

The judgment below is reversed, and the case remanded, with in- 
structions to overrule the motion to dismiss and to allow appellee to 
answer the bill within a time to be named, if it shall be so advised, and 
to otherwise proceed with the case as law and justice may require, not 
inconsistent with the views herein expressed. 
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ODELL V. H. BATTHRMAN CO. 

In re BARWIN RBALTÏ CO. 

(Circuit Court of Appeals, Second Circuit Mardi 9, 1915.) 

No. 174. 

1. Appeal and Ereor <®=378— Ai'pealable Obder— "Final Oeder" — Dent- 

ING liEAVE TO SUE RECEIVEE. 

An order, in receivership proceedings against a tenant, denying a land- 
lord leave to sue the receiver In ejectment for the possession of the prem- 
ises on account of breach of covenant by the tenant before the receiver 
was appointed, and pesrmitting application in the receivership proceedings 
only subject to the possession of the receiver, is a final order which is 
appealable, slnce a "final order" is one vihich détermines a substantial 
rlght against a party in such a manner as leaves hlm no adectuate relief 
except by appeal. 

[Ed. Note. — For otlier cases, see Appeal and Brror, Cent. Dig. §§ 426, 
434, 464r-477, 480, 481 ; Dec. Dlg. <©=578. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Order.] 

2. Recbivebs ®=>71 — Possession of Peoperty — Leasehold. 

A receiver, appointed to take charge of property of a tenant, cannot 
maintain possession of the leasehold against the landlord, where the ten- 
ant had breached the lease, so that the landlord was entitled to déclare a 
forfeiture thereof. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 127, 128 ; Dec. 
Dig. <g==>71.] 

3. Receivers ®=»176 — Actions — Leave to Sue. 

Where a court of compétent jurisdiction has taken possession of prop- 
erty through a receiver appointed by it, no other court can acquire juris- 
diction over the same property, or render any judgment which interfères 
with the possession, unless the court shall grant leave to sue its receiver ; 
but the court appointing the receiver has ancillary jurisdiction to déter- 
mine ail questions relative to the possession of such property, even if it 
would hâve no original jurisdiction of those questions. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 345; Dec. Dig. 
<®=»176.] 

4. Receivebs <S=»174 — Actions — Leave to Sue— Discrétion. 

It is an abuse of the discrétion of the court appointing a receiver for a 
tenant to refuse permission to the landlord to sue in another court, or to 
apply to the court appointing the receiver, to recover possession of the 
property from the receiver for the tenant's breach of the lease, which en- 
titles the landlord to forfeit it. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 333-343 ; Dec. 
Dig. <S^174.] 

5. Appeal and Eeeor (S=»843 — Questions Presented ïoe Eeview — Denial 

OF Leave to Sue Beceivee — Défenses to Action. 

On appeal from an order denying to a landlord leave to sue a receiver 
of a tenant for possession of the property, because of the tenant's breach 
of the provisions of the lease, the défenses of the tenant to the action for 
possession will not be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3331- 
3341; Dec. Dig. ©=»843.1 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

®=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Thîs cause cornes hère on appeal from an order entered in the Dis- 
trict Court of the United States for the Eastem District of New York 
on October 26, 1914. 

For opinion below, see 217 Fed. 305. 

The complainant is a citizen of tlie state of New Jersey and a résident of 
the City of Newark, and is a créditer of the défendant corporation, and upon 
his application reeeivers of the property of défendant were appointed. The 
défendant is a corporation organized and existing under and by virtue of the 
laws of the state of New York, and is a citizen of said state. The Barwin 
Eealty Company is aiso a corporation organized and existing under and by 
virtue of the laws of the state of New York, and is a citizen of said state. 

William D. Guthrie, of New York City, and Henry A. Ingraham, 
of Brooklyn, N. Y., for appellant. 

Richard Welling, of New York City, for appellee H. Batterman Co. 

Corbitt & Stern, of New York City (Arthur F. Gotthold and Ernest 
J. Ellenwood, both of New York City, of counsel), for appellees re- 
eeivers. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. In 1894 the défendant corporation was 
organized for the purpose of conducting a gênerai department store. 
It had an authorized capital stock of $250,000, ail of which it issued. 
On July 11, 1909, it entered into a lease with the Barwin Realty Com- 
pany, hereinafter designated as landlord, while the défendant corpora- 
tion is hereinafter referred to as tenant. Under the terms of the lease 
the landlord agreed to let and the tenant agreed to hire the premises in 
the borough of Brooklyn, Kings county, city and state of New York, 
at Broadway, Graham, and Flushing avenues, since occupied by the 
tenant as a store, together with the store fixtures and fumishings. The 
lease was to run for a term of 21 years, which term was to commence 
on July 11, 1909, and end on July 11, 1930, at 12 o'clock noon of that 
day, unless sooner terminated in accordance with its terms. The rent 
to be paid was $70,000 a year, and in addition the tenant was to make 
ail repairs and pay ail taxes and ordinary assessments levied against 
the property during the continuance of the lease, as well as ail water 
rents and water charges. It was aIso to keep the property insured, 
$750,000 on the buildings and $100,000 on the fixtures. The tenth 
covenant of the tenant is as f oUows : 

"To comply at the expense of the tenant with ail rules, orders, ordinances, 
and régulations of each and every department or bureau of the city, county, 
state, or national government applicable to the said premises and of the New 
York Board of Fire Underwriters." 

The lease also states that it is specifîcally understood and agreed 
between the landlord and tenant that : 

"(4) If the tenant shall make default in fulfilling any of the covenants and 
conditions of this lease, or in making any payments herein provided, or in 
case the tenant abandons the premises and the same shall beeome vacant, the 
landlord may re-enter said premises ard remove ail persons therefrom, either 
by any suitable action or proceeding at law or by force or otherwlse, without 
being liable to Indietment, prosecution or damages therefor ; and in any such 
case the landlord may give to the tenant five days' notice of its élection to end 
the term under this lease, and thereupon the term under thls lease shall ex- 
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pire, and ail right of occupation thereunder on the part of tlie tenant shall 
end, and the tenant will quit and surrender the said premises to the landlord, 
and at the option of the landloi-d it may relet the premises as the agent of 
the landlord and receive the rents therefor, applyiug the same first to the pay- 
ment of such expenses as it may be put to and tlien to the payment of the 
rent and other payments whicli may be or become due according to the ternis 
of the lease, and the balance, if any, at the expiration of the term of this 
lease shall be paid over to the tenant." 

On March 4, 1914, the iîre department of the city of New York 
issued an order, known as order No. 15,688F, requiring the défendant 
within 60 days after the service thereof to provide inclosures of fire- 
retarding material around stairwaya and additional stairway and hall- 
way in fireproof inclosure. It aiso issued another order, known as or- 
der No. 15,689F, requiring défendant within 10 days from date of 
service thereof to provide certain fireproof doors, automatic fireproof 
doors, fireproof inclosures, fireproof covers, and fireproof réceptacles 
with respect to the premises so leased as aforesaid. But tlae défend- 
ant, it is alleged, failed and neglected to comply witli the orders, al- 
though they were duly served upon it. 

The défendant became financially emharrassed having outstanding 
obligations to the amount of several hundreds of thousands of uoilars 
and being further indebted in large stnns for merchandise. Receivers 
were accordingly appointed under an order made on June 25, 1914, and 
under the terms of that order ail persons were enjoined from com- 
mencing any action against the défendant or its receivers. The land- 
lord accordingly applied to the court for permission to commence an 
action of ejectment in the Suprême Court of the state of New York 
against the tenant and the receivers, claiming that, inasmuch as the 
changes directed to be made by the fire department had not been corn- 
plied with, the lease was subject to forfeiture according to its terms, 
and the landlord was entitled to recover possession of the premises, 
having already given the notice required by the lease that it elected to 
end the term of the lease and demanded that possession of the demised 
premises be surrendered. While the application for leave to sue was 
pending the receivers proceeded to complète the work necessary to 
comply with the order No. 15,689F. But order No. 15,688F still re- 
mained unfulfiUed. This appUcation for permission to sue in eject- 
ment was denied, unless — 

"the landlord wishes a limited permission to begin such action against the 
tenant alone, to préserve its alleged rights and with the stipulation that the 
receivers may Intervene and temporarily stay the action, during the period 
that they may be In possession." 

It was added, however, that the landlord might apply to the court 
below as having présent jurisdiction over the entire property — 

"for a détermination as to the landlord's right of entry (subject to the actual 
occupation of the receivers) and that issue, it raised, may he properly dis- 
posée of upon the answering aflidavits after a full hearing." 

This amounted to a refusai to allow an action of ejectment to be 
brought in the courts of the state of New York. An action in the New 
York courts against the tenant alone would fail as the receivers are in 
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actual possession of the property, and the New York Code of Civil 
Procédure (section 1502) provides that: 

•'Wliere the complaint demands judgment for the immédiate possession of 
the property, if the property is actually oceupied, the occupant thereof must 
be made défendant in the action." 

But even if the receivers were not a necessary party the permission 
to proceed without them was valueless as the receivers had the right 
under the authority conferred to intervene and stay the action. And as 
to the permission to apply to the court below we obsei-ve that any dé- 
termination of the question in that court was to be "subject to the 
actual occupation by the receivers." The action of the court evidently 
proceeded upon the theory that the right of the receivers in the prem- 
ises is superior to the right of the tenant as well as superior to any right 
of re-entry the landlord may hâve for the tenant's default. 

[ 1 ] This makes it necessary to inquire whether the order which the 
court made denying the request to be permitted to sue the receivers in 
ejectment is a final order from which an appeal may be taken. If we 
conclude that it is, we shall then be obliged to inquire whether error was 
committed in refusing to grant permission to sue. Chief Justice Taney, 
more than 60 years ago, pointed out in Forgay v., Conrad, 6 How. 201, 
205, 12 L. Ed. 404 (1848), that practice in the chancery courts of the 
United States differed from the practice of the chancery courts in 
England, in that it was possible to take an appeal to the House of 
Lords from an interlocutory order of the Chancellor in some cases, 
while in the courts of the United States the right to appeal was by law 
limited to final decrees. The authorities concerning the distinction be- 
tween interlocutory and final decrees were cited and reviewed in an 
opinion of the Suprême Court of the United States in Kevstone v. 
Martin (1889) 132 U. S. 91, 93, 10 Sup. Ct. 32, 33 h. Ed. 275. The 
subject was again fully reviewed in McGourkey v. Toledo S: Ohio C. 
R. Co., 146 U. S. 536, 13 Sup. Ct. 170, 36 L. Éd. 1079 (1892), and by 
Chief Justice Wiiite in La Bourgogne, 210 U. S. 95, 112, 28 Sup. Ct. 
664, 52 h. Ed. 973 (1908). And see Matter of Farmers' Loan & Trust 
Company, 129 U. S. 206, 213, 214, 9 Sup. Ct. 265, 32 h. Ed. 656 (1889) ; 
Clark V. Roller, 199 U. S. 541, 546, 26 Sup. Ct. 141, 50 L. Ed. 300 
(1905); Ex parte National Enameling Companv, 201 U. S. 156, 26 
Sup. Ct. 404, 50 L. Ed. 707 (1906) ; Foster's Fed. Practice, vol. 1, § 255. 

The rule announced in thèse cases for determining whether, for pur- 
poses of appeal, a decree is final, is whether the decree disposes of the 
entire controversy between the parties. Under the décisions an ad- 
judication is a final appealable order if it involves a détermination of a 
substantial right againat a party in such a manner as leaves him no 
adéquate relief except by recourse to an appeal. In the suit at bar ap- 
pellant claims a légal right to immédiate possession of the premises, 
and asserts that he is entitled to hâve that right determined with ail 
reasonable speed. So much of the order appealed from as denied ap- 
pellant's application was undoubtedly a final order, inasmuch as it 
definitely and conclusively determined the proceeding which appellant 
had instituted. The eft'ect of the order as we hâve pointed out is to 
leave appellant without relief until the receivership is terminated. 
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When that will be cannot be predicted. The receivership îs a consent 
receivership and capable of indefinite duration. 

In Gay v. Hudson River Electric Power Company, 184 Fed. 689, 
106 C. C. A. 643 (1911), this court decided that it was error for the 
court below to deny a mortgagee the right to hâve the mortgaged prop- 
erty immediately sold, which right was given by the terms of the mort- 
gage, merely because the property was in the custody of the court in 
i-eceivership proceedings and such a sale might work an injury to other 
creditors. It was argued, too, in that case, that the déniai of the mo- 
tion for leave to sell the property did not resuit in a final ordcr, be- 
cause, after the receivership had terminated, the appellant would be 
free to take steps to protect its rights. It was also argued that the 
order was discretionary, and therefore not appealable, inasmuch as it 
was a proper exercise of discrétion to deny the mortgage creditor re- 
lief when the mortgaged property was so bound up with the rest of the 
estate in court as to make it désirable to sell ail the property of the 
insolvent as a unit, since such a sale would realize a larger fund for 
creditors. We held the order made by the court denying to the mort- 
gagee the right to hâve the property immediately sold was an appeal- 
able order. "We hâve no doubt," we said, "that the order is appeala- 
ble." So in the récent case of Central Trust Co. v. Chicago, Rock 
Island & Pacific R. Co., 218 Fed. 336, 134 C. C. A. 144, we held that an 
order denying the petitioner leave to intervene was a final and appeala- 
ble order, because it Avas apparent that under the circumstances the dé- 
niai of leave to intervene impaired the petitioner's substantial rights. 

[2] A trustée in bankruptcy is bound by ail forfeiture clauses, and 
the bankruptcy court gives efïect to them. Remington on Bank- 
ruptcy (2d Ed., 1915) vol. 2, p. 985. Thus in Lindeke v. Associates 
Realty Co., 146 Fed. 630, 77^ C. C. A. 56 (1906) the Circuit Court of 
Appeals in the Eighth Circuit, in a case in which a corporation tenant 
for a long term had failed to perform a covenant of the lease which 
required it to build an expensive building on the leased premises, held, 
after the corporation had been adjudged a bankrupt, that on pétition 
of the lessor the court of bankruptcy properly decreed the enforce- 
ment of the forfeiture and directed the trustée to surrender possession 
of the property as the only effective remedy for the protection of the 
rights of the lessor. 

A trustée in bankruptcy gets the title of the bankrupt, and a chan- 
cery receiver, as we pointed out in Durand & Co. v. Howard & Co., 
216 Fed. 585, 591, 132 C. C. A. 589 (1914), takes no title, but simply 
the possession as an officer of the court. It does not, however foUow 
that the receiver can retain possession as receiver of A.'s property 
when it appears that A.'s right in the property is gone and that B. is 
entitled thereto. There can be no reason why B. is not entitled to show 
that A. bas lost his right to the possession of the property, and that he 
(B.) is entitled to enjoy it. In other words, a chancery receiver can 
hâve no better right to retain possession of a leasehold than a trustée 
in bankruptcy bas. The landlord's right to enforce a forfeiture of the 
lease is not less when a chancery receiver is in possession than it is 
when a trustée in bankruptcy bas possession. 
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In this case the alleged breach of the lease occurred more than seven 
weeks before the appointment of the receivers. The landlord's right 
to end the tenancy was therefore complète, if the allégations are sup- 
ported by the facts, before the receivers came into possession of the 
property. The receivers hâve no greater rights in the property than 
the insolvent corporation itself possessed. The appointment of the 
receivers in no wise abrogated the contract. And if under the lease 
afier breach the landlord is entitled upon giving proper notice to the 
immédiate possession of the property as against the tenant he certainly 
nmst hâve the same right as against the receivers. Receivers are not 
appointed to keep persons out of their rights. The law does not tol- 
erate so rank an injustice. In Eyton v. Denbigh, etc., R. Co., L. R. 
6 Eq. 14, 16 (1868), the plaintifï had conveyed land to a railway Com- 
pany in considération of a rent charge. The company passed into the 
hands of a receiver, and Lord Romilly, Master of the Rolls, in permit- 
ting the owner of the rent charge to distrain for arrears of rent, said : 

"I am clearly of opinion that I must give the applicant leave to distrain. 
* * * The receiver was not appointed for the purpose of keeping persons 
ont of their rights, and in making this order I express no opinion as to the 
légal rights of the applicant, but simply remove out of his way the difficulty 
of the offlcer of the court being in possession. It is exactly the same case as 
if a stranger to the suit was applying for leave to bring ejectment." 

And in Park v. New York, L. E. & W. R. Co. (C. C.) 57 Fed. 799, 
802 (1893), Judge Lacombe said: 

"The right to insist upon the exécution of this contract according to its 
terms * * * is in no way impaired by the fact that the court has taken 
possession of ail the property * * * and has placed its offlcers, the re- 
ceivers, as custodians and caretakers, rot only to préserve the same, but also 
to maintain it as a going concern pending the final adjustment. Every pièce 
of such property cornes to the receivers' hands in the same condition in which 
it leaves the hands of the défendant. No lien or contract is disturbed or al- 
tered by the court's intervention ; and, if the receivers continue to hold a par- 
ticular pièce of property which they found in the possession of the Brie road, 
and which that road could only continue to hold upon complylng with certain 
conditions, they must, if they so hold it, in like manner conform to thèse con- 
ditions." 

[3] Where a court of compétent jurisdiction, whether fédéral or 
State, takes property into its possession through a receiver appointed 
by it, the property is thereby withdrawn from the jurisdiction of ail 
other courts. As said by the Suprême Court of the United States in 
Murphy v. John Hofman Co., 211 U. S. 562, 569, 29 Sup. Ct. 154, 156, 
53E. Ed. 327(1909): 

"The court, having possession of the property, has an ancillary jurisdiction 
to hear and détermine ail questions respecting the title, possession, or control 
of the property. In the courts of the United States this ancillary jurisdic- 
tion may be exercised, though it is not authorized by any statute. The juris- 
diction in such cases arises out of the possession of the property, and is ex- 
clusive of the jurisdiction of ail other courts, although otherwise the contro- 
versy would be cognizable in them." 

Ail other courts than the one which has the property in its possession 
are without power to render any judgment which invades or disturbs 
the possession of the property while it is in the custody of the court 
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which has seized it. And in Wabash Railroad Co. v. Adelbert Collège, 
208 U. S. 38, 54, 28 Sup. Ct. 182, 52 L. Ed. 379 (1908), the Suprême 
Court declared that for the purpoge of avoiding injustice which other- 
wise might resuit, a court during the continuance of its possession has, 
as incident thereto and as ancillary to the suit in which the possession 
was acquired, jurisdiction to hear and détermine ail questions respecting 
the title, the possession, or control of the property. The court added 
that in the courts of the United States this incidental and ancillary ju- 
risdiction exists, although in the subordinate suit there is no jurisdic- 
tion arising out of diversity of citizenship or the nature of the contro- 
versy. The principles to which attention has just been called are of 
gênerai application, and serve to prevent a conflict over the possession 
of property which would be unseemly and subversive of justice. They 
hâve been applied by the Suprême Court of the United States impar- 
tially, sometimes in favor of the jurisdiction of the courts of the states, 
and sometimes in favor of the jurisdiction of the courts of the United 
States. 

So long, therefore, as the premises in controversy continue in the 
possession of the receivers appointed by the court below, the jurisdic- 
tion of that court as concerns the property is exclusive of the courts 
of the State of New York. Because of its possession of this property 
through its receivers the court below has ancillary jurisdiction to dé- 
termine whether the landlord has a right to forfeit the lease, whether 
there has been a default which justifies the forfeiture, and, if so, au- 
thority to direct the receivers to surrender the property. The court, in 
the exercise of its supervisory control of the receivers, may order them 
to relinquish possession to the landlord, if its title is incontestably clear 
as against the receivers. 34 Cyc. 422 ; Palys v. Jewett, 32 N. J. 
Eq. 302. 

But the landlord is not asking the District Court to pass upon thèse 
matters. On the contrary, it invokes permission of the court to bring 
the suit in a court of the state of New York. If the suit is to be 
brought in the state court, it must be with permission of the court 
whose officers the receivers are, and permission must be granted in 
the cause in which the receivers were appointed. The appellant's right 
must be worked out, either in the action in which the receivers were ap- 
pointed, or in an independent action brought only upon leave of the 
court by which the appointments were made. See Porter v. Kingman, 
126 Mass. 141. It was therefore within the discrétion of the court 
below to décide whether it would détermine for itself the right which 
the appellant asserts against the premises which the court has taken 
into its possession, or would allow the question to be litigated else- 
where. Porter v. Sabin, 149 U. S. 473, 479, 13 Sup. Ct. 1008, 37 L. 
Ed. 815 (1893) ; Durand & Co. v. Howard & Co., supra. The law is 
correctly stated in 34 Cyc. 419, as foUows : 

"It was not accordlng to the course of the Court of Chancery to refuse 
liberty to try a right elalmed against its recelver, unless It was perfectly 
clear that there was no foundation for the claim, and while it has been held 
that the court cannot properly refuse leave to bring an action at law upon a 
purely légal right, when the applicant cornes in asking for a trial at law and 
by jury, it Is otherwlse when the petltioner voluntarily cornes into court In the 
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recelvershlp proceeding, asking that court to détermine hls rlghts; and gen- 
erally it is eonsidered to be a matter within the discrétion of such court wheth- 
er it wlll détermine for itself ail claims of or agalnst the receiver, or will 
allow them to be litigated elsewhere, and the latter is usually done when the 
issues can be more conveniently tried in the place where the facts arise and 
the venue belongs." 

[4], As we hâve pointed out in an earlier part of this opinion, the 
order made by the court below was in effect a refusai to allow the 
landlord to hâve his daim adjudicated. The terms of the order clear- 
ly indicate that the court below bas no intention to allow the receivers 
to be disturbed in their possession of the property. We think this an 
abuse of the court's discrétion. The landlord has a right, which the 
court cannot properly disregard, to hâve its claim to the possession 
of this property passed upon and determined, and, if found to be valid, 
it has a right to be restored to the immédiate possession of the prop- 
erty. That right the court must recognize and protect, notwithstanding 
the existence of the receivers and the creditors. 

[5] The receivers claim that there is no cause of forfeiture, as it 
was the duty of the appellant, rather than of the défendant, to make the 
structural changes which the fire department ordered to be made, and 
that, if the receivers are mistaken in this, the défendant nevertheless 
was not under obligations to comply with the orders as the appellant 
had not demanded that défendant comply, and had not given its writ- 
ten consent to the making of the required structural altérations. The 
landlord answers that where a lease is for a long term, and provides 
that the tenant shall make repairs of every description, it includes re- 
pairs structural in character, and that by demanding that the orders 
be complied with it consented thereto. The receivers also assert that 
the landlord waived his right to terminale the lease by accepting rent 
after defendant's default. The landlord states he received the rent 
without notice that the orders had not been complied with, although 
défendant had promised to comply, and that as soon as the receivers 
were appointed he made an investigation into the condition of the prop- 
erty, and discovered that order No. 15,688F had not been complied 
with in any respect and that order No. 15,6S9F had only been partially 
complied with ; that thereupon he immediately refused to receive any 
further payments of rent and gave notice terminating the lease. The 
receivers also assert that the orders of the fire department were void, 
not having been properly addressed and served. But the landlord as- 
serted it received the orders and at once f orwarded them to its tenant, 
with a demand for compliance, and that the tenant received them and 
immediately promised to obey them ; that the orders described the 
demised premises with the utmost clearness and definiteness, and un- 
mistakably referred and applied to the premises occupied by the de- 
fendant under its lease; that ail the parties had actual notice of the 
orders, acquiesced in them, and acted under them, and are estopped 
from challenging their regularity. 

But this court is not concerned with the f oregoing défenses. It is not 
for us hère and now to détermine whether upon the facts the landlord 
is or is not entitled to judgment of ouster and to be put into possession 
of the property. It is enough for the présent purpose to know that ap- 
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pellant has stated a good prima facie cause of action, and that no suffi- 
cient reason exists for denying it the right to sue the receivers as well 
as the défendant in an action of ejectment. 

The order appealed f rom is reversed. The pétition for leave to com- 
mence and prosecute an action in the Suprême Court of the state of 
New York is granted, as prayed. 



LOUISVILiLB & CINCINNATI PACKET CO. v. UNITED GOAL CO. 

(Circuit Court of Appeals, Sixtli Circuit. April 6, 1915.) 

No. 2502. 

1. Collision ©=371 — Moving and Mooked Vessels— Excessive Speed. 

A steamer left her landing at Cincinnati In the evening and proceeded 
down the river at a speed of from 10 to 18 miles an hour. The night was 
generally clear, but darlî. When a short distance above the Southern 
Kailroad Bridge, estimated by witnesses at from 300 feet to 300 yards, 
she entered a banlî of fog or smolîe, which made It impossible to see the 
shore or bridge llghts until within 200 feet of the bridge. On entering the 
bank the speed was reduced, but was again increased to full speed when it 
was seen that she was about to strike a pier. Instead of passing through 
the ehannel span, she passed to the south of the pier through the draw 
span, and at a distance below of from 175 to 450 feet came into collision 
with and sank the outer one of a fleet of coal barges moored near the 
Kentucky shore. She was golng at full speed. The master aud pilot 
knew the locallty, that there was likely to be fog or smoke In the bend 
above the bridge, that it was usual for fleets of coal barges to moor where 
thèse were, and that they frequently extended farther into the river. 
Eeld that, under the rule that a vessel in motion must exonerate herself 
from fault for collision with a moored vessel by showing that it was not 
within her power to prevent it, tlie steamer had not sustained the bur- 
den of proof resting upon her, but that those in charge were négligent, 
under the known circumstaiices, In not moving at such moderate speed as 
to keep her well under control, and that she was liable for the collision. 

[Ed. Note. — For other cases, see Oolllslon, Cent. Dig. § 101; Dec. Dig. 
<S=>71. 

Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

2. Collision ©=3l29 — Sun for Damages— Damages Recoverable. 

The owner of a vessel sunk in collision in a navigable stream is enti- 
tled to recover the necessary expense of raising her, to détermine whether 
she may be advantageously repalred, and also to prevent her becomiug 
an obstruction to navigation. 

[Ed. Note.— For other cases, see Collision, Cent Dig. § 283 ; Dec. Dig. 
<g=129.] 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Suit in admiralty by the United Coal Company against the lyouisville 
& Cincinnati Packet Company, as owner of the steamer L,izzie Bay. 
Decree for hbelant, and respondent appeals. Affîrmed. 

C. H. Stephens, of Cincinnati, Ohio, for appellant. 
Robert Ramsey, of Cincinnati, Ohio, for appellee. 

(gssFor other cases Bee same topio & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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Before WAKRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] The facts involved in this appeal, including 
the trial judge's summaries of the testimony of most of the witnesses, 
appear in his opinion. Study of the record and the briefs satisfies us 
that the controlling facts and appropriate principles of law were fully 
considered and rightly applied. An extended opinion hère would of 
necessity resuit in substantial répétition of the opinion under review, 
and would obviously serve no usef ul purpose. We may remark, how- 
ever, that the appellant f ailed to discharge the burden resting upon it, 
as owner of the moving boat (the Lizzie Bay), to show the exercise of 
reasonable care to avoid coUision with the moored barge in issue. One 
distinct fault was that the navigators of the Lizzie Bay commenced too 
late to bring her under control. Their admitted knowledge of facts 
like thèse: Lack of mooring facilities above the Southern Railroad 
Bridge, insufficient lights maintained on the bridge, tendency of fog 
and smoke to accumulate in that vicinity, in connection with the claimed 
difïiculties attending the stopping or turning of river steamboats — 
clearly required thèse navigators to operate the boat at such moderate 
speed as to keep her well in hand until they passed the Southern Bridge. 
The absence of a schedule distinctly fixing times of arrivai and depar- 
ture respecting points reached by the boat plainly admitted of this 
course. We may add that the navigating officers of the Lizzie Bay, 
including her captain, were perfectly familiar with the mooring of 
barges at the point of collision; and, moreover, the évidence fairly 
shows that the barges so moored did not then extend as far f rom shore 
as usual. We theref ore do not see how the appellee can rightfuUy be 
placed in fault. Thèse are some of the considérations which lead us 
to approve and adopt the opinion of the trial judge, which foUows. 
The decree must be afïîrmed, with costs. 

Opinion of Trial Judge. 

SATER, District Judge. The Lizzie Bay lef t the Cincinnati wharf December 
8, 1905, about 6:30 p. m., for Madison, Ind. At that time and place the night 
was clear, but dark. The atmosphère was damp and heavy, and somewhat 
smoky, but not enough to interfère with navigation. The smoke had a ten- 
dency to settle down. There were from 30 to 40 feet of water in the river, 
with a current of 5 to 6 miles per hour. 

As the boat proceeded down the river, to pass beneath the bridge of the 
Cincinnati, New Orléans & Texas Pacific Railroad Tîompany, it worked some- 
what toward the Kentucky side. The shores and the llght and barges along 
them could be seen untU the boat got a short distance above the Southern 
Bridge, when it entered a smoke and fog, not previously seen, so dense as to 
shut ofl ail view of the lights and render the bridge invisible. At the channel 
epan, through which the boat was designed to pass, was suspended a green 
llght to indicate the center of such span, and on each of the supporting plers 
was a red or danger llght; but thèse lights were ail small. When the boat 
entered the fog it had traversed perhaps 2 or 3 miles, and was running at a 
speed variously estlmated at from 10 to 18 miles per hour. The pilot says it 
was going at a full head of steam, and he estimâtes its speed at 18 miles per 
hour. Morris, the mate, puis It at from 10 to 12 miles. The shape of the 
Kentucky hills was dlscernlble, and served as a guide to the boat on its down- 
ward course. According to Thomas, the pilot, when he encountered the fog, the 
boat was near the Kentucky shore, a third of the way eut in the river from 
tb&t shore. He could see the "black of ttie hlll," even in the tos : but be eould 
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not tell h.ow close he was to the Kentucky shore, untll he saw the pler. He 
says the boat was to the left of the pier when it entered the fog, after which 
he could not see any shore lights. The men ou tlie boat, untll they were about 
to collide wlth the pier, at no time saw the outllne of the bridge or the lights 
on it. The point at which the smoke and fog was entered is variously estl- 
mated by the witnesses to be from 300 or 400 feet to 200 or 30O yards above 
the bridge. The pilot makes varying estimâtes. He testifies that the boat 
encountered the fog a few hundred yards above the bridge, that he could see 
the shore lights until the boat ran into the fog 200 yards above the bridge, 
that the point at which the fog was entered was perhaps within less than 
the last-named distance from the bridge, that such point, he supposes, was 
between 200 or 300 yards above the bridge, and that when he ,was about 150 
yards above it he could see the lights on either shore about the time the fog 
came up. The captain says the boat struclî: the fog at 200 or 300 yards above 
the bridge. The Southern Bridge, even under favorable circumstances, on 
account of a bend in the river, is not visible from the upper bridge, under 
which the boat had passed, except in case of very high water, until within 
a distance variously estimated from 30O yards to a quarter or half a mile 
therefrom. The présence of , the bridge was not known uutil it was only from 
185 to 200 feet distant, and was first made known by the passing of a train. 
When the bridge was first seen, the boat was about to strike the second pier 
from the Kentucky shore. When the fog was entered, the fog whistle was 
blown and a stopping bell was rung to shut off steam and slow down the boat. 
On the discovery of the danger of coUiding with the pier, the signal was given 
for a full head of steam to clear the pier. The boat did not pass under the 
channel span, but was foreed to pass south of it on the Kentucky side of the 
pier under the draw span. 

Below the bridge was a fleet of moored barges. One witness says they were 
175 feet distant from the bridge, another at a distance of 300 feet, and still 
another at a distance of from 400 to 450 feet. The captain testifies that he 
saw the lights on the barges at the same time that he saw them on the pier ; 
i. e., when the boat was from 185 to 200 feet distant above the bridge. As the 
boat passed south of the pier through the draw span, an effort was made, so 
parties on the boat testify, to head it into the river away from the barges to 
escape collision. One witness testifies, however, that it kept stralght on its 
course. It was then running with a full head of steam. It struck the outer 
barge, loaded with coal, broke the end off of it, and sank it. The boat was also 
damaged. 

The bridge and the lights on it were not seen at any time until after the 
boat had passed through the smoke and fog. Indeed, the captain says that he 
was not looking for the bridge, but was watching the lights on the shore to 
see if there were any boats around. After the stop signal was given. the boat, 
then having considérable headway on account of its previous speed, proceeded 
at a reduced rate until the full head of steam was put on to avoid the pier. 

Robinson, who was on the coal fleet at the time of the collision, 500 to 600 
feet from its head, saw the boat and hallooed as it struck the barge, which he 
says was from 400 to 450 feet below the bridge. From lus location he could see 
the red lights on the pier and the green light on the channel span. There were 
lights on the upper and lower ends of the barges and on the outside of them 
about the middle. It is diflicult for him, he says, to recall the conditions that 
night ; but it was an ordinary night and with little smoke. He bas seen 
smoke corne down in the location of the barges, but he does not know whether 
there was smoke or fog above the bridge. Just before the collision he heard 
the ringing of backing or go-ahead bells, but does not recall hearing any one 
on the hurricane deek. 

Cleveland, who was with the Pittsburgh Coal Company (which had a barge 
quite close to the bridge), and witnessed the collision, was standing near the 
pier. The boat, he says, did not change its course until it got to the fleet, and 
was coming rather swiftly and without slackening Its speed. He could not say 
whether there was smoke, or mist, or fog, but did not notice any. The acci- 
dent occurred below him about twice the lengtli of his barge, which was at 
the bridge. He saw the boat first when it was a short distance above the 
bridge. 
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Schauble says the niglit was moderately dark. He noticed no mist, fog, or 
smoke, but cannot say what the fact was as to the same above the bridge. He 
was below it, and could see the Ughts on tbe bridge on its Ohio side. He 
could not see above tbe bridge on account of the bend in the river, and because 
the piers more or less obstructed bis view. He was somewhat excited at the 
time over the loss of the barge, but still a crédible witness. He cannot say 
whether the night was very dark, or whether there was a fog coming down, or 
whether the atmosphère was heavy or not, or whether or not the smoke had 
settled at the end of the bend above the bridge. 

Love, a coal shoveler, saw the boat when it was between the pier and the 
barge, coming wlth a pretty good speed and without slackening. He noticed 
no fog or smolie, and could see the lights on the bridge and the Indépendant 
fleet. He does not know the condition as to smoke that night at the Southern 
Bridge, but says it sometunes settles down in the bend, making it hard to see. 
He is unable to state the condition of the weather, but does not remember see- 
ing fog, or dust, or anythlng above the bridge. 

Menges, who left hls Ludlow landing about 6 o'clock, 20O yards below the 
collision, says that he thinks It was the worst night he ever saw on the river. 
He thinks a light at the landing could not hâve been seen 15 or 20 feet away. 
The weather was calm, without wind. The fog extended about three squares 
above the bridge. 

Taking the testimony as a whole, it must be held that there was a bank of 
fog and smoke above the Southern Bridge, which earlier in the evening ex- 
tended below it. The record suggests that the fog which Menges describes had 
lifted at and below the bridge after 6 o'clock, but that it still remained above, 
obsouring the bridge and its lights, at the time the Lizzie Bay entered It. 

The barges of the coal fleet were 6 abreast. There had been tmes when 
there were as many as 10 or 11 thus lashed together. There was also a pump 
boat 18 feet wide sparred out f rom the shore 20 to 25 feet. The spar boat was 
26 feet wide, and 15 to 25 feet from the shore. Schauble says tlie barges ex- 
tended out about 200 to 225 feet from the shore. Robinson, the watchman in 
the fleet, says they were 150 feet distant from the channel. Moody testifles 
that the coal fleet extended into the river beyond the second pier the width of 
two barges, but the pilot does not state it so strongly, for he says the coal fleet 
monopolized the biggest part of the space between the shore and the bridge. 
The photographs introduced in évidence give uncertain information, because 
the respective points from which they were taken are not shown. The évi- 
dence does not show the distance the barges usually extended into the river, 
or that the distance that evening was unusual. 

There was no green light suspended from the draw span (which is only 
about 100 feet wide) to guide navigators. Robinson testifles that the water 
under the span was sufiicient for a boat, but that it was navlgated in fact only 
by private parties, and that boats of the size of the Lizzie Bay could not 
hâve gone between the piers which support it. 

Oleveland's évidence is that there was just room for the boat between the 
pier and the barges of the Kttsburgh Coal Company. 

Thomas testifles that the draw span was flxed for many years so that 
it might be open for boats, but he does not say that such use of it had been 
récent, nor did he know its condition on the night in question, The draw span 
had been opened on many occasions, and he has many times known of boats 
going under it when it was closed. There is plenty of water there at a 10 or 
15 foot stage, but not as mueh as the channel would call for; but in a 15- 
foot stage there would be about 7 feet of water. The captain testifles that 
he had often passed under the draw span, when there were no barges there, to 
avoid the current, and that there was good water there on the night of the ac- 
cident. 

Schauble has seen boats pass under the span, but they were mostly up- 
stream boats. Later he added that he had no recollection of having seen any 
downstream boats pass there, but that with the river at a 35-foot stage there 
was good water between piers 1 and 2. He never noticed boats passing be- 
neath the span when the stage of the water was as on the evening in question. 

That the span might be used for the passage of boats la suggested from 
the nature of its construction. It was to some extent so used. The fact that 
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it Is a draw span ImpUes Its contemplated use in high water rather than low 
water. The absence from It of a suspended green light, its width of only about 
100 feet, the présence of llghts to point out the channel span, and the sllgbt 
use made of the draw span, render it clear that it was net ordinarily used in 
the course of navigation, and was not intended for use at the time of tlie 
accident. 

Xhe évidence shows that, when the bank of smoke and fog was entered, tho 
boat was going at a high rate of speed, without certain knowledge on the 
part of its officers of its location or distance from the Iventucky shore. ïhe 
pilot's uncertainty as to the distance of bis boat and tlie fog bank from 
the bridge is noticeable and signlflcant. Mère darkness would not hâve ob- 
scured the lights on the bridge. That they were not seeu was in itself notice 
that something other than darkness concealed them, and liis expérience, as 
well as that of the captain, should hâve made known to them that, in that 
loeality, the cause of the obscuration was smoke, or fog, or both. The testi- 
mony of Menges destroys the theory that the smoke and fog suddenly came 
upon the boat. It was the boat that suddenly came upon them. They were 
hanging and had been hanging in that vicinity for some time. Considering 
the force of the current, the speed of the boat, the character of tlie evening, 
and the conclusion which should bave readily been drawn by experienced river- 
men from their inability to see the liglits on the Southern Bridge, and their 
want of knowledge as to tlieir location, the pilot and captain were not prac- 
ticing good seamanship. 

In view of the fact that the bridge lights were discernible from 185 to 200 
feet from the bridge, the bank of smoke and fog was a narrow one, whether 
the point of its entrance was the minimum, the maximum, or the average dis- 
tance therefrom as named by the witnesses, aud considering the speed of the 
boat as stated by the pilot, to wit, 18 miles per hour, or the minimum speed of 
10 miles per hour, as given by another witness, the time in passing through the 
bank was necessarily brief. The momentum of the boat and the force of the 
current were such as to interfère with any great checking of its speed in the 
brief time in which it was in the fog. The présence of the piers made naviga- 
tion dangerous, and in anticipation of such danger there was not, under the 
circumstances, an exercise of due care on the part of those in control. 

Schauble testifles that the place of collision bas been used as a coal liarbor 
for 15 years. The barges were sometimes lashed together 8 or 10 abreast, and 
consequently extended on such occasions much farther into the river than on 
the evening in question. The pilot knew that for a great many years a coal 
fleet had been located close to the hridge and at the point where the barges 
were situated that night. The captain saw the identleal fleet of barges at the 
moorlQg on the morning preceding the accident. Botîi the pUot and the cap- 
tain should bave known and remembered the location of the coal fleet, and 
used due care commensurate with the circumstances to avoid it. The character 
of the skill and knowledge required of the pilot is as set forth in Atlee v. 
Packet Co., 21 Wall. 389, 396, 397, 22 L. Ed. 619, and Davidson Steamship 
Co. V. United States, 205 U. S. 187, 27 Sup. Ct. 480, 51 L. Ed. 764. The boat, 
being in motion, was required to keep out of the way of the barges at anchor, 
if there was no fault in the location of the latter, unless it appears that the 
collision was the resuit of inévitable accident. The rule is that the vessel in 
motion must exonerate itself from blâme by showing that it was not in Its 
power to prevent the collision by adopting any practicable précautions. The 
Virginia Bhrman, 97 U. S. 309 ; The Lueille, IGO Fed. 719. 

The libelant asks recovery as follows: For loss of the cargo of coal, $829.50 ; 
for repairs of boat, $985; for services of the steamer Helen White in raislng 
the barge, $525 ; for pumping boat, in raising the barge, $152..50 ; for wharfage, 
$2; for lumber for temporary repairs for towing barge, $30; for towing the 
barge to Pittsburgh, $100 ; for 68 days' demurrage, $126 ; total, $2,759. 

[2] The libelant is entitled to be reimbursed for the necessary expense of 
raising the barge, to détermine whether it could be repaired advantageously or 
not, and because it was liable to become an obstruction to navigation. The 
Reno, 134 Fed. 555, 67 C. C. A. 479 ; The Chauncey M. Depew (D. O.) 59 Fed. 
791 ; The Venus (D. C.) 17 Fed. 925. The barge originally cost $1,550. Where 
the final claim for damages exceeds the full value of the vessel at the time 
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of the loss, the clalm stould be carefully scrutlnlzed, and the llbelant held 
bound to show spécial circumstances to justif y any such excess, and that good 
falth and reasonable prudence and good judgment bave been exercised in 
making repairs. The Venus, supra. The libelant claims too much. No sur- 
vey appears to hâve been made to ascertain the amount of repairs necessary 
to reinstate the barge to its previous condition, and no estimâtes of any 
kind were obtained until after it was removed to Pittsburgh. Apparently 
without any preliminary investigation to ascertain whether it was worth rais- 
ing and repairing, or what it would cost to remove it and repair it, it was 
raised, removed, and repaired. The conclusion reached is 'that the items of 
$829.50 for the coal lost, §985 for repairs, .$375 for the services of the steamer 
Helen White, $152.50 for the pumping boat, $2 for wharfage, $100 for towing, 
and $39 for lumber, with interest on them from the date such items of expense 
were respectively incurred, should be recovered by the llbelant. In other 
words, S.529.50 are allowed for the rfvising of the barge and removing it as an 
obstruction, and $1,124 for its repalr. There is no évidence of the value of 
the barge at the tlme of the collision. There had necessarily been a déprécia- 
tion from use. My purpose is to make the last-named amount such a sum 
as would fairly equal the value of the barge at the tlme of the collision. 

The item of $375 is allowed in lieu of that of $525, on the évidence of Boyd 
that $5 an hour is charged by his company for work of a kindred character. 
The other claims, and the libelee's claims for damage, are disallowed. 
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(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.) 

No. 2533. 

L Pardon iS=34 — Paboles — Statutoet Peovisions — "Commutation." 

Act Jan. 23, 1913, c. 9, 37 Stat. 650 (Comp. St. 1913, § 10535), provides 
that every convict imprisoned for a deflnite term, whose record shows 
that he bas observed the rules of the institution and who bas served one- 
third of the total of the term for which he was sentenced, may be re- 
leased on parole. Act June 25, 1910, c. 387, 30 Stat. 819 (Comp. St. 1913, 
§§ 10535-10544), a part of the original act relative to paroles, provides that 
nothing therein shall impair the power of the Président to grant a pardon 
or commutation. Held that, where the Président commuted a prisoner's 
term of imprlsonment from elglit to four years, the prisoner was eligible 
for parole when he had served one-third of the commuted sentence of 
four years, as a "commutation" of sentence or punishment is a change 
from a higher to a lower punishment, or the substitution of a less for a 
greater punishment, and the commutation did not substitute a sentence by 
the Président for the judgment of the court, but left the judgment of the 
court in force, though in a modified form. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. §§ 4-6% ; Dec. Dig. 
©=>4. 

ITor other définitions, see Words and Phrases, First and Second Séries, 
Commute.] 
2. Paedon <g=:»13 — "Parole." 

A "parole" is tantamount to a commutation, since it substitutes a les- 
ser punishment for that imposed by the sentence, and changes one punish- 
ment known to the law for another and différent punishment, also known 
to the law. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. § 27; Dec. Dig. 
<©=»13. 

For other définitions, see Words and Phrases, Second Séries, Parole.] 

Eoss, Circuit Judge, dissentlng. 

®s»For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & ludexes 
223 F.— 20 
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In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington ; Edward E. Cushman, 
Judge. 

Mandamus by Fred H. Thompson against F. H. Duehay, Superin- 
tendent of Prisons of the Department of Justice, and others. The writ 
was granted (217 Fed. 484), and défendants bring error. Affirmed. 

Clay Allen, U. -S. Atty., of Seattle, Wash., and G. P. Fishburne, 
Asst. U. S. Atty., of Tacoma, Wash., for plaintiffs in error. 

John J. Sullivan, of Seattle, Wash., and Fred H. Thompson, of Los 
Angeles, Cal., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. [1] On December 20, 1911, the 
défendant in error was convicted, on two counts, of the charge of hav- 
ing received articles stolen f rom the United States mails, and sentenced 
to the penitentiary at McNeil Island, Wash., for a term of four years, 
and to pay a fine of $1,000, upon each count, the terms of service to 
run consecutively. On pétition for clemency, the Président, on August 
5, 1913, commuted the sentence to make the service on the two four- 
year terms run concurrently, instead of consecutively, virtually and in 
reality reducing the term of service from eight years to four. One- 
third of défendant in error's four-year term, as commuted, being due 
to expire in August, 1914, he made application to the board of parole, 
sitting in May, 1914, for hearing applications for parole for the months 
of June, July, and August of that year. The board, deeming he was 
not then eligible for parole, because he had not served a total of one- 
third of liis original sentence of eight years, refused his application. 
Whereupon défendant in error applied to the court below for a writ of 
mandamus requiring the board to entertain his pétition, and, the writ 
having been granted by judgment and decree of the court, the board of 
parole prosecutes error to this court. 

The statute provides : 

"That every prisoiier who has been or may hereafter be convicted of any 
offense against tlie United States and is eonfmed in exécution of the judgment 
of such conviction in any United States penitentiary or prison, for a définit^ 
term or terms of over one year, or for the term of his natural llfe, whose 
record of conduct shows that he has observed the rules of such institution, 
and who, if sentenced for a definite term, has served one-third of the total 
of such term or terms for which he was sentenced, or, if sentenced for the 
term of his natural life, has served not less than fifteen years, may be re- 
leased on parole as hei'einafter provided." Act June 23, 1913, c. 9, 37 Stat. 
650, Fed. Stat. Ann. (Supp. 1914) p. 326 (Comp. St. 1913, § 10535). 

The original act contains this f urther provision ; 

"That nothing herein contained shall be construed to impair the power of 
the Président of the United States to grant a pardon or commutation in any 
case, or in any way impair or revoke such good time allowance as is or may 
hereafter be provided by act of Congress." Act June 25, 1910, c. 387, 36 Stat. 
819, Fed. Stat. Ann. (Supp. 1912) p. 306 (Comp. St. 1913, §§ 10535-10544). 

The single question presented for décision is whether the commuta- 
tion of the sentence by the Président reduces the judgment of the court, 
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as a judgment, that is, casts a new sentence respecting which the judg- 
ment attaches, so that the commuted sentence stands yet as the judg- 
ment of the court, or whether it supersedes or displaces the judgment 
of conviction in such a way that it no longer remains the sentence or 
judgment of the court, but becomes the commuted sentence of the Prési- 
dent. 

The mère statement of the proposition is its own solution. It is said 
that: 

"Commutation of .sentence or punishment is the change of a punlshment to 
which a person has been condemned to a less severe one." 29 Cyc. 1561. 

Other définitions are found in the authorities, but ail are to the same 
purpose, of which we note the f ollowing : 

"Change f rom a higher to a lower punlshment" Ogletree v. Dozier, Sheriff, 
59 Ga. 800, 802. 

"Subistitution of a less for a greater punlshment, by authority of law." Lee, 
Sergeant, v. Murphy, 22 Grat. (Va.) 789, 12 Am. Rep. 563. 

Substitution of a "less grade of punlshment for that inflicted by the sen- 
tence pronounced upon conviction." State v. State Board of Corrections, 16 
TJtah, 478, 52 Pac. 1090. 

[2] A parole is tantamount to a commutation, for, as said by the 
court in the case last cited, it — 

"substitutes lesser punlshment for that Imposed by the sentence. It changes 
one punlshment linown to the law for another and différent punlshment, also 
linown to the law. In other words, it substitutes a less grade of punlshment 
for that inflicted by the sentence pronounced upon conviction." 

It was this view of the significance of a parole, no doubt, that sug- 
gested to Congress the idea of adding the tenth section to the parole 
act of June 25, 1910 (36 Stat. 821), providing against any impairment 
of the authority of the Président to grant pardons or commutations in 
any case. 

The judgment of conviction must be the basis upon which ail pardons 
and commutations can be grounded, for if there be no judgment and 
sentence, there can be no pardon or commutation. If there be a full 
pardon, the judgment is satisfied and ceases to hâve opération. If 
there be a commutation only, the judgment is only satisfied in part, and 
remains operative in part, and it requires the exercise of the function 
of the court in order that the commuted judgment may be executed. 
The Président does not exécute it, nor prescribe the process whereby 
it shall be satisfied. That is left to the judicial department of the Gov- 
ernment, and is controUed and regulated by the laws respecting the 
enforcement of judgments of conviction in criminal cases. So it must 
be that the judgment remains, but in modified form — a modification 
imposed upon it by the executive power — and can partake in no sensé 
of a sentence imposed by the Président. The effect is the same as 
that of a parole imposed by a legally constituted board of parole; it 
impresses itself upon the judgment, but enforcement still remains with 
the court. Hence the judgment is still the judgment of the court until 
satisfied, through its warrant and commitment. In short, the execu- 
tive has superimposed its mind upon the judgment of the court; but 
the sentence remains, nevertheless, the judgment of the court, and not 
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of the executive, and is subject to the régulations of law respecting its 
enforcement. 

It foUows, therefore, that the défendant in error was entitled to his 
application for parole when he had served one-third of his commuted 
sentence of four years. S'uch has been the rule adopted in applying 
the régulations of the good time law, which opérâtes against the inter- 
est of the prisoner, because, the shorter the term he has to serve, the 
less will be his crédit per month for good time service. If the rule is 
right there, it is only fair to the prisoner to apply it where it opérâtes 
in his interest. 

The case of Ex parte Harlan (C. C.) 180 Fed. 119, 127, would seem 
to support the view we hère entertain, as there it was held that the 
commuted sentence in the penitentiary cannot be unlawful merely be- 
cause the statutes do not authorize the courts, in fixing the punishment 
in the first instance, to inflict imprisonment in the penitentiary for so 
short a time. 

The judgment of the District Court will be affirmed. 

ROSS, Circuit Judge (dissenting). The act of Congress, entitled 
"An act to parole United States prisoners, and for other purposes," of 
June 25, 1910 (36 Stat. 819), déclares in its tenth section: 

"That nothing herein coiitained shall be constrned to impair the power of 
tlie Président of the United States to grant a pardon or commutation in any 
case, or in any way impair or revoke such good time allowance as is or may 
hereafter be provided by act of Congress." 

The Paroling Act as amended provides: 

"That every prisoner who has been or may hereafter be convicted of any of- 
fense against the United States and is eonflned in exécution of tlie judgment 
of such conviction in any United States penitentiary or prison, for a deflnlte 
term or terms of over one year, or for the term of his natural life, whose rec- 
ord of conduct shows that he has observed the rulos of such Institution, and 
who, if sentenced for a definite term, has served one-third of the total of such 
term or terms for which he was sentenced, or, if sentenced for the term of 
his natural life, has served not less than iifteen years, may be released on 
parole as hereinafter provided." 14 Supp. Fed. St. Ann. p. 326. 

The défendant in error was convicted under two counts of an in- 
dictment against him upon each of which he was sentenced by the 
trial court to imprisonment for four years in McNeil Island peniten- 
tiary, the second term to commence upon the expiration of the first — • 
in effect, for eight years. The Président subsequently commuted the 
two sentences "to run concurrently" — in effect thereby reducing the 
eight years to four years imprisonment. And the question presented 
by the record in the présent case is whether the défendant in error 
is legally entitled (the necessary conditions appearing) to parole aft- 
er having served one-third of four years. The court below held that 
he is, but I am of the contrary opinion, as was the Department of Jus- 
tice in its opinion given to the prison authorities. 

As has been seen, the act of Congress did not undertake to impair 
or in any way affect the power of the Président to grant the défend- 
ant in error a pardon or commutation of his sentence; indeed, could 
not do so, for that power is conferred by the Constitution. Article 
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2, § 2. But the pardoning power is one thing, and a judgment of 
conviction is another and an entirely distinct thing. The one exists 
by virtue of the Constitution ; the other, by virtue of a statute. The 
act of Congress in question provides for the parole of prisoners whose 
record of conduct shows that they hâve observed the rules of the pénal 
institution, and déclares that, when such a prisoner has served one- 
third of the whole of the definite term or terms for which he was 
sentenced, he may be released on parole as provided. Sentenced by 
whom ? Not by the Président, for he has no power to impose any sen- 
tence; but by the court, in and by the judgment of conviction it was 
required by law to pronounce. The construction of the word "sen- 
tence" contended for by the défendant in error, and sustained by the 
court below, would, as said for the government, be to import by con- 
struction into the statute after the words "one-third of the total of 
such term or terms for which he was sentenced" the words "or to 
which his sentence had been commuted," or words of similar import. 
There is just as much authority for inserting by construction into the 
statute after the words "if sentenced for the term of hig natural life" 
the words (or their équivalent) "or if a death sentence be commuted 
to a life sentence," in which latter event one sentenced by a court to 
death, whose sentence is subsequently commuted by the Président to 
life imprisonment, would be entitled to parole, if he had observed the 
prison rules, after having served not less than 15 years. 

The complète answer to ail such suggestions is, in my opinion, that 
no court has any authority to import by construction into a statute 
any words that will change the plain meaning of its unambiguous 
language. 

I think the judgment of the court below should be reversed. 



EDWARDS et al. v. UNITED STATES, 

(Circuit Court of Appeals, Nintli Circuit. May 17, 1915.) 

No. 2568. 

1. Public Lands <g=»102 — Oanceilation of Entkt — TnnE of Takinq Effect. 

Tlie décision of the Commissioner of the General Land Office, sustain- 
ing a contest against a land entry and holding the same for cancellation, 
does not effect a cancellation unless the time allowed for appeal expire» 
without an appeal having been taken. If an appeal is prosecuted, ail fur- 
ther proceedings are suspended until it is determined, and If the décision 
Is again in favor of the contestant the entry is then formally canceled, 
and the notice required by Act May 14, 1880, c. 89, § 2, 21 Stat 141 (Comp. 
St. 1913, § 4537), is glven the contestant, who has a préférence right for 
30 days thereafter to enter the land. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 294-297; 
Dec. Dig. <S=>102. 

Cancellation of entries, certiiicates, receipts, warrants, or transfers prior 
to issuance of patents to public lands, see note to Northern Pac. Ey. Oo. 
V. United States, 101 C. C. A. 120.] 

@s»FoT oUier cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Index»» 
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2. Cbimiîtal Law <@=5ll72 — Eeview on Ereoe — Haemless Eeeoe — Instruc- 
tions. 

Where a single judgment Is entered on a conviction on two counts of an 
Indlctment, and tlie sentence imposed Is no greater than might hâve been 
Imposed under thé one on which conviction was proper, errors in instruc- 
tions are immaterial, unless they affect both. counts. 

[Ed. Note.— For otlier cases, see Criminal Law, Cent. Dlg. §§ 3128, 3154- 
3157, 3159-3163, 31C9 ; Dec. Dlg. <®=>1172.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; OHn Wellborn, 
Judge. _ 

Criminal prosecution by the United States against WilHam B. Ed- 
wards and Robert L. Culpepper. Judgment of conviction, and de- 
fendants bring error. Afiirmed. 

Henry M. Willis, of San Bernardino, Cal., and J. O. Phillips, of 
Blythe, Cal., for plaintiffs in error. 

Albert Schoonover, U. S. Atty., and Robert O'Connor and Clyde 
R. Moody, Asst. U. S. Attys., both of Los Angeles, Cal., for the United 
States. 

Before GILBERT and ROSS, Circuit Judges/and RUDKIN, 
District Judge. 

RUDKIN, District Judge. The indictment in this case, containing 
two counts, was returned under section 19 of the fédéral Pénal Code 
of 1910 (Act March 4, 1909, c. 321, 35 Stat. 1092 [Comp. St. 1913, 
§ 10183), which provides as f oUows : 

"If two or more persons conspire to injure, oppress, threaten, or intimidate 
any citizen in the free exercise or enjoyment of any right or privilège secured 
to him by the Constitution or laws of the United States, * ♦ * they shall 
be flned," etc. 

The second count of the indictment charges that on the Ist day of 
June, 1912, one Patrick H. Bodkin, a citizen of the United States, 
made entry of the northeast quarter of section 11, township 7 south, 
range 22 east, San Bernardino base and meridian, at the United States 
land office at Los Angeles under the homestead law of the United 
States, the same being public lands of the United States subject to 
homestead entry, and that the plaintiffs in error and otliers conspired 
to injure, oppress, threaten, and intimidate him in the free exer- 
cise and enjoyment of a right and privilège secured to him by the 
Constitution and laws of the United States, namely, the right and 
privilège to make efifectual his homestead entry by entering into pos- 
session of the lands embraced therein, making settlement thereon, and 
improving and cultivating the same, and in other respects complying 
with the public land laws of the United States so as to earn and pro- 
cure a patent. 

It appears from the bill of exceptions that on the 17th day of July, 
1902, and the 12th day of September, 1903, thèse and other lands were 
withdrawn from entry by order of the Land Department of the United 
States under the act of Congress of June 17, 1902, commonly known 
as the Réclamation Act. On the lOth day of January, 1910, the lands 

(S;::sFor other cases see samo topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



EDWARDS V. UNITED STATES 311 

were restored to settlement on the 18th day o£ April, 1910, and to 
entry on the 18th day of May, 1910. On the 18th day of May, 1910, 
the lands were again withdrawn from entry pending the settlement 
of a contest between the state of California and the fédéral govern- 
ment as to their character and disposition, and were not restored to 
entry until May 22, 1912. Prior to the withdrawals of July 17, 1902, 
and September 12, 1903, one William B. Edwards made homestead 
entry of the tract above described. After the withdrawals, and be- 
fore the lands were restored to entry, Bodkin filed a contest against 
the Edwards entry, and a hearing was duly had before tlje local land 
office, The record was transmitted to the Commissioner of the Gen- 
eral Land Office, and under date of June 25, 1909, the Commissioner 
of the General Land Office held the Edwards entry for cancellation, 
and notice of this décision was given Bodkin prior to January 1, 1910. 
Edwards thereafter prosecuted an appeal from the décision of the 
Commissioner of the General Land Ofîice to the Secretary of the Iji- 
terior, and on the 19th day of April, 1910, the Secretary of the In- 
terior affirmed the décision of the Commissioner of the General Land 
Office, directed a cancellation of the Edwards entry, and awarded Bod- 
kin a préférence right of entry. When Bodkin was notified of this dé- 
cision, if at ail, does not appear. On the IBth day of April, 1910, 
Edwards settled upon the land, and on the IBth day of May, 1910, 
made formai application to enter the same under the homestead law. 
On the latter date Bodkin made a like application, basing his claim on 
the préférence right accorded him as a successful contestant. Thèse 
several applications were suspended by the withdrawal of May 18, 
1910, until June 1, 1912. On the latter date the Bodkin entry was 
allowed and the Edwards application canceled. On the foregoing facts 
the court instructed the jury as foUows: 

"The court further instructs you that the said Bodkin, by virtue of the al- 
lowance of June 1, 1912, at the United States land office, Los Angeles, Cali- 
fornia, of his application previously filed in said office, to wit, May 18, 1910, 
to enter as a homestead the land described in said second count, acquired the 
right, by the Constitution and laws of the United States, to make settlement 
and résidence upon said land and cultivate the same and in other respects com- 
ply with the public land laws of the United States relating to homesteads, so 
as to earn and procure title to said lands." 

This instruction was duly excepted to, as well as the refusai of the 
court to give an instruction embodying the opposite view of the law. 

The first count of the indictment differs from the seciond only in 
the fact that the application of the successful contestant to make entry 
was not filed or presented to the local land office until several months 
after the cancellation of the prior entry, during which time the lands 
were withdrawn from settlement or entry. A verdict of guilty was re- 
turned as to both counts, and upon the two counts a single sentence 
or judgment was entered. From the judgment thus entered the de- 
fendants bave sued out a writ of error, and the question presented for 
the considération of this court is thus stated in the brief filed by the 
plaintiffs in error: 

"The question raised, briefly stated, is: Is the action of local land officiais 
In permltting and receiving the filing of a homestead application, based solely 
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upon a préférence rlght of entry, theretofore awarded to the applicant by the 
Land Department at the successful termination of a contest of an entry upon 
lands, while withdrawn from ail form of public entry under the Keclamation 
Act, and the allowance by the local land officiais of such homestead entry upon 
such préférence right, long after the 30-day notice required by law, but after 
the restoration of said lands to entry, within the jurisdiction of the land of- 
ficiais, and does such action confer such a right as is embraced within the 
terms of section 19 of the Pénal Code of the United States?" 

Section 2 of the act of Congress of May 14, 1880 (21 Stat. 140), 
provides that: 

"In ail cases where any person has contested, paid the land office fées, and 
procured the cancellation of any pre-omption, homestead, or timber culture 
entry, he shall be notified by the register of the land office of the district in 
which such land is situatcd of such cancellation, and shall be allowed thirty 
days from date of such notice to enter said lands." 

.Where the land is withdrawn from entry at the time of cancella- 
tion, the department has by certain régulations attempted to extend the 
time for exercising the préférence right until 30 days after the land is 
restored to entry. The power of the department to thus extend the 
time for exercising the préférence right beyond the 30 days allowed by 
the act of 1880 is the question sought to be presented hère. 

[1] The difficulty with this contention is that it finds no support in 
the record in so far as the second count of the indictment is concern- 
ed. Counsel seem to be laboring under a misapprehension as to when 
an entry is canceled, or the date from which the 30-day period for ex- 
ercising the préférence right is computed. The Edwards entry was 
held for cancellation by the décision of the Commissioner of the Gen- 
eral Land Office on the 25th day of June, 1909, but that décision did 
not effect a cancellation of the entry. The parties are simply notified 
of such décisions and the aggrieved party of his right of appeal. If 
no appeal is prosecuted within the time prescribed by the rules of the 
department, the contest is closed, the entry formally canceled, and the 
register of the land office gives notice of cancellation to the success- 
ful contestant. If, on the other hand, an appeal is prosecuted, ail fur- 
ther proceedings are suspended until the appeal is finally heard by the 
Secretary of the Interior. If the contestant is there successful, the en- 
try is canceled, and the successful contestant notified as before. The 
date of the cancellation of the entry, or the date of the notice, if any, 
in this case, does not appear ; but inasrauch as the case was not decided 
by the Secreiary of the Interior until the 19th day of April, 1910, and 
the application to enter was made by the successful contestant on the 
18th day of May following, it follows as a matter of course that the 
application to enter the land was in fact made within 30 days after 
notice of the cancellation of the entry. 

[2] There was, therefore, no error in the instruction given, or in 
the refusai to give the instructions requested, as to the second count 
of the indictment, and, inasmuch as only one gênerai judgment was 
entered on both counts, any error in the instructions as to the first 
count is immaterial. Dunbar v. United States,- 156 U. S. 185, 15 Sup. 
Ct. 325, 39 L. Ed. 390. Thèse same questions may arise in future 
litigation between the différent claimants, and if they do the parties 
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should not be embarrassed by the décision of unnecessary questions at 
this time. 
Finding no prejudicial error in the record, the judgment is affirmed. 



FILLER V. JOSEPH SCHLITZ BREWING CO. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 13, 1915. Reliearlng Denied 

May 17, 1915.) 

No. 4145. 

1. Torts ®=>26 — Action fob Intebfeeing with Pekfoemance of Conteact— 

Pétition. 

A pétition wliich eontained allégations ttiat défendant Induced and 
caused a tliird person to refuse to perform contracts made witli plaintiff 
held to State a cause of action, and not subject to a gênerai demurrer. 

[Ed. Note. — For otlier cases, see Torts, Cent. Dig. § 33; Dec. Dig. 
<g=>26.] 

2. Pleading '©=»205 — SuFriciENCT of Pétition— Geneeal Demdeeee. 

Although a pétition is based on a statute, and is insufficient to state a 
cause of action thereunder, it will not be beld bad on a gênerai demurrer, 
if it States facts constituting a cause of action at common law. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 491-493, 495, 
496, 49S-510 ; Dec. Dig. «=o205.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri. 

Action at law by Joseph Filler against the Joseph Schlitz Brewing 
Company. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

David Goldsmith, of St. Louis, Mo. (M. N. Sale and Joseph Block, 
both of St. Louis, Mo., on the brief), for plaintiff in error. 

John B. Edwards, of St. Louis, Mo., and Russell Jackson, of Mil- 
waukee, Wis. (A. L. Abbott, of St. Louis, Mo., on the brief), for de- 
fendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. The amended pétition in this case charg- 
ed that the défendant the Joseph Schlitz Brewing Company entered into 
a pool, confédération, and understanding with a corporation known as 
the Missouri Poultry & Game Company and other persons unknown 
to plaintiff to fix the price of bottled béer, manufactured by défendant, 
in the city of St. Louis and to control and limit the trade in St. Louis 
and elsewhere of such béer, in violation of the provisions of sections 
10298, 10299, 10300 and 10301 of the Revised Statutes of Missouri of 
1909, known as the Anti-Trust Law. 

Plaintiff set forth in his pétition, in some détail, acts done by dépend- 
ant and its confederates, ail of which, it alleged, were done with the 
mtention and for the purpose of lessening lawful trade and full and 
free compétition in the sale of bottled béer in the state of Missouri, 
and alleged that he was thereby greatly injured in his business and 

€;=9For otber cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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property, to his actual damage in the sum of $40,000. He then prayed 
for a judgment against the défendant in the sum of $120,000, three 
times the amount of his actual damages, as authorized by section 
10305 of the Revised Statutes. 

To this amended pétition a gênerai demurrer was filed, and for 
ground of demurrer défendant alleged that it failed to state facts 
sufficient to constitute a cause of action. This demurrer was sus- 
tained by the District Court, and, plaintiff declining to plead further, 
judgment was rendered in favor of the défendant. Due exceptions 
having been taken, plaintiff prosecutes this writ of error to secure a 
reversai of that judgment. 

It is argued by defendant's counsel that the allégations of the pé- 
tition were insufficient to constitute a cause of action under tlie Anti- 
Trust L,aw of Missouri because (a) they are statements of conclusions 
of law and not of fact ; (b) because, if sufficient to show an unlawf ul 
pooling agreement between défendant and others, plaintiff, Filler, was 
by the express provisions of the pooling agreement exempt from its 
effect ; (c) because the allégations, tested by the rule of reason, do not 
make a showing of any direct and necessary restriction upon compé- 
tition. On the other hand, counsel for plaintiff argue that the pétition 
did set forth a good cause of action under the Anti-Trust Law of Mis- 
souri. Neither party in argument or brief claimed that any other prop- 
ositions of law were involved in the case. In other words, the entire 
contention was whether the amended pétition stated facts sufficient 
to constitute a cause of action for triple damages, as provided by 
section 10305 of the Revised Statutes. 

At the close of the oral ar^jument the court asked counsel whether 
there were not other averments in the pétition which might constitute 
a cause of action at common law, independent of the statute of Mis- 
souri, and whether the gênerai demurrer to the pétition should not 
hâve been overruled, even if the court held that the pétition failed to 
state a cause of action under the statute. On this question, counsel took 
leave to file and hâve filed additional briefs and to this question our at- 
tention will first be given. 

[1] A critical examination of the pétition discloses that, in addition 
to the allégations charging the making of the pooling agreement and 
the injury to plaintiff's business and property directly resulting there- 
f rom, the f oUowing allégations appear : 

"That the défendant on the 29th day of May, 1910, and constantly and con- 
tlnuously since that date and up to the date of the Institution of this suit, 
induced and caused said Missouri Company to refuse, and that in conséquence 
solely thereof said Missouri Ctompany did refuse to carry out, perform, exé- 
cute, or comply with" two certain contracts alleged to hâve been made be- 
tween said Missouri Ooinpany and the plaintiff on May 24, 1910, and May 29, 
1910, respectively, wbercby, in the first-mentioned contract said Missouri Com- 
pany, with the knowledge of défendant, agreed to sell and deliver to plain- 
tiff, and plaintiff agreed to purchase Irom said Missouri Company, on terms 
thereln mentloned, 30,000 cases of bottled béer manufactured by the défendant. 
"That the défendant caused and induced said Missouri Company not to carry 
out, perform, exécute, or comply with said contract, and not to ship or deliver 
any of said bottled béer thereunder to the plaintiff, and so caused and in- 
duced said Missouri Company to do, for the reasons hereinbefore set fortl^ 
and by reason thereof the said Missouri Company did refuse to perform, ex- 
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ecute, or comply with said contract, and to sell and deliver to the plalntlff 
aay of the bottled béer thereby contracted for ;" and whereby, in the second 
mentioned contract the Missouri Company with the knowledge of défendant 
"agreed to sell and deliver to plaintifC, and plaintifC agreed to purchase from 
said Missouri Company, on terrns therein mentioned, 100,000 cases of bottled 
béer manufactured by, the défendant and that the défendant caused and in- 
dueed said Missouri Company not to carry out, perform, exécute, or comply 
with said contract, and not to ship or deliver any of said bottled béer there- 
under to the plaintifE, and so caused and induced said Missouri Company to 
do, for the reason hereinbefore set forth, and that by reason thereof the 
said Missouri Company did refuse to carry out, perform, exécute or com- 
ply with said contract and to sell and deliver to the plalntiff any of the bot- 
tled béer thereby contracted for. * » * And plalntiff says that beoause 
of his refusai to enter into said alleged agreement, arrangement, combina- 
tion or understanding" (referring to the pooling agreement alleged to hâve 
been made in violation of the anti-trust law of Missouri) "the said Missouri 
Company acting under Instructions from the défendant, and in aecordance 
with the agreement, arrangement or uderstanding had between the défend- 
ant Company and said Missouri Company as aforesaid, refused to sell and 
deliver to the plaintifC the bottled béer which said Missouri Company had 
contracted to deliver." 

We think, without now holding them to be technîcally sufficient, 
that thèse last-mentioned allégations state the substance of an action 
in the nature of the common-law action of trespass on the case for 
an unlawful interférence by défendant with plaintiff's contractual 
rights, unassailable by a gênerai demurrer, and notwithstanding the 
fact that the plaintifï has proceeded both in the court below and in 
this court upon the sole theory that the pétition states a cause of action 
only for a violation of the anti-trust statute of Missouri, we cannot 
close our eyes, in passing on a gênerai demurrer to the pétition, alleg- 
ing that it does not state facts sufficient to constitute a cause of action, 
to any of the substantial allégations of the pétition. 

[2] In Comings v. Hannibal & Central Missouri R. R. Co., 48 Mo. 
512, 516, the Suprême Court said: 

"While the pétition is not good as a pleading framed on the statute, it nev- 
ertheless, In our opinion, sets forth a good cause of action at common law ; 
and where such is the case the cause should be proceeded with." 

In Kneale v. Price, 21 Mo. App. 295, 297, the St. Louis Court of 
Appeals, citing and foUowing Comings v. Hannibal & Central Missouri 
R. R. Co., supra, said : 

"While the pétition is not good as a pleading framed on the statute, it nev- 
ertheless, in our opinion, sets forth a good cause of action at common law ; 
and where such is the case the cause should be proceeded with. • • * 
If we treat the pétition as embracing merely a common-law cause of action, 
It was not demurrable because it asked for double damages. The character 
of the pétition is not always determined by the relief it prays for. The 
court may grant any relief consistent with the case and embraced witliin the 
issues." 

See, to the same effect, Atlantic & Pacific R. R. Co. v. Freeman, 61 
Mo. 80. 

The judgment of the District Court is reversed, and the cause re- 
manded to that court, with instructions to grant a new trial. 
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IJNITED STATES v. WOODS. 

WOODS y. UNITED STATES. 

(Circuit Court of Appeals, Eigbth Circuit April 28, 1915.) 

Nos. 4255, 4274. 

1. INDIANS ®=5l5 AlLOTMENT RESTRICTIONS ON ALIENATION. 

Allotments to tlie lieirs of deceased members of the Creek Nation are 
net subject to the restrictions on aliénation provided for by the Supple- 
mental Creelî Agreement of June 30, 1902 (32 Stat. 5Û0, c. 1323). 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. §§ 17, 29, 34, 37- 
44; Dec Dig. <@=>15.] 

2. Equity <g=5204 — Pleading — Cboss-Bili — New Paeties. 

In a suit by tlie government to cancel couveyances of land allotted to 
Indians, where tlie défendant made no suggestion of lack of proper par- 
ties for the détermination of that controversy, a cross-bill alleging that 
other individuals were claiming some interest In the land and praying 
that they be joined as parties and required to litigate their rights ■wa.a 
properly dismlssed, since new parties cannot be introduced into a cause 
by a cross-bill as a gênerai rule. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 467; Dec. Dig. 
®=»204.] 

3. Eqtjitt <g=204 — Pleading— Ceoss-Bill — Rule. 

Equity rule 30 (108 Fed. xxvii, 115 0. 0. A. xxvli), providing that the 
answer inay, without cross-bill, set out any set-ofï or counterclaim against 
the plaintiff which might be the subject of an independent suit in equity 
against him, does not authorlze the flling of a cross-bill in a suit by the 
government on behalf of the Oreek Indians to cancel conveyances of al- 
lotted lands, which bill prayed that individuals claiming an interest in 
the lands adverse to défendant be joined as parties and required to liti- 
gate their claims. 

[Ed. Note. — For other cases, see Equity, Cent Dig. § 407; Dec. Dlg. 
®=>204.] 

Appeals from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by the United States against Helen F. Woods, in which the 
défendant filed a cross-bill asking that other persons be made parties 
to the suit and required to litigate their claims to the land in contro- 
versy. Decree dismissing the bill and the cross-bill, and plaintiiï ap- 
peals from the dismissal of its bill, and défendant appeals from dis- 
missal of her cross-bill. Decree affirmed on both appeals. 

W. P. Z. German, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. 
Linebaugh, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

W. W. Nofïsinger, of Muskogee, Okl. (Y. P. Broome, of Muskogee, 
Okl., on the brief), for défendant. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

ADAMS, Circuit Judge. The United States brought this suit on the 
authority of Act May 27, 1908, c. 199, 35 Stat. 312, as interpreted by the 
Suprême Court of the United States in the case of Heckman v. United 

^::;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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States, 224 U. S. 413, 443, 32 Sup. Ct. 424, 56 L,. Ed. 820, to cancel 
three deeds made by one John C. Leeds, conveying to défendant Helen 
F. Woods three separate tracts of land, which he had acquired from 
the heirs of deceased full-blood Creek Indians, to whom homestead 
allotments of thèse tracts had been made. The charge in the bill of 
complaint was that they were made in violation of the restrictions 
upon aliénation provided for by the Supplemental Creek Agreement of 
June 30, 1902 (32 Stat. 500, c. 1323). 

The défendant filed her answer, denying that there were any re- 
strictions against aliénation by the heirs of deceased full-blood Creek 
Indians of allotments made to them in the right of thèse ancestors, and 
asserting her indef easible title to the tracts of land so conveyed to her. 
At the same time she fîled a cross-bill, alleging in substance that several 
persons, John A. Stiles, George D. Howison, the Guaranty State Bank, 
and Joe Deer, none of whom were made parties to the suit by the 
United States, were asserting some claim to the three tracts of land 
so conveyed to her, adverse to her right thereto, and praying that they 
be made parties to the suit, and be required to litigate their claims 
against her in this suit. The court below entered a decree dismissing 
the bill of the government against her and denying the prayer of her 
cross-bill to bring in the proposed new parties, and dismissing the 
cross-bill itself. From that part of the decree dismissing the bill the 
government prosecutes its appeal to this court, and from that part of 
the decree denying the défendant leave to bring in the new parties and 
dismissing her cross-bill she prosecutes an appeal. 

[ 1 ] It has recently been decided by the Suprême Court that an allot- 
ment of land made to the heirs of a deceased member of the Creek 
Nation in satisfaction of the right of such deceased member is not 
subject to the restrictions upon aliénation provided for by the Supple- 
mental Creek Agreement. Skelton v. Dill, 235 U. S. 206, 35 Sup. Ct. 

60, 59 L. Ed. , decided November 30, 1914, and Adkins v. Arnold, 

235 U. S. 417, 35 Sup. Ct. 118, 59 L. Ed. decided December 14, 

1914. 

Those cases control the décision in this case, and require an affirm- 
ance of the decree below dismissing the bill. 

And it is so ordered. 

[2] Did the court err in denying the prayer of defendant's cross- 
bill ? Neither of the three parties sought to be introduced into the case 
by the cross-bill were parties to the original bill. The government did 
not désire to litigate their claims, and did not make them défendants. 
The défendant suggested no defect of parties, and took no step to re- 
quire the government to make additional parties. In other words, the 
parties to the suit did not deem them necessary parties to the contro- 
versy between them. The défendant, Helen.F. Woods, conceiving that 
she had some cause of action against thèse parties, sought to litigate 
the same in the cross-bill in this case, rather than bring an independent 
action against them. We do not think a cross-bill can be availed of for 
this purpose. 

The gênerai rule is that new parties cannot be introduced into a 
cause by a cross-bill ; that only parties to the original bill, plaintiffs or 
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défendants, can be made parties to a cross-bill. If the plaintifï de- 
sires to make new parties, he amends his bîll and in tliat way introduces 
them. If the défendant reqnires the présence of parties other than 
those named in the original bill, he complains of a nonjoinder by an- 
swer, and plaintifï is then forced to amend or the bill may be dismissed. 
Such is the gênerai rule in equity. Story's Equitv Pleading (lOth Ed.) 
§ 389 et seq. ; Shields v. Barrow, 17 How. 130, 15 L. Ed. 158 ; Bundl v. 
O'Day (C. C.) 125 Fed. 303, 319; Thruston v. Big Stone Gap Imp. Co. 
(C. C.) 86 Fed. 484; United States Gvpsum Co. v. Hoxie (C. C.) 172 
Fed. 504, and cases cited; Patton v. Marshall, 173 Fed. 350, 97 C. C. 
A. 610, 26 L. R. A. (N. S.) 127; Central Trust Co. v. Cincinnati, H. & 
D. Ry. Co. (C. C.) 169 Fed. 466. 

[3] It is suggested that rule 30 (198 Fed. xxvii, 115 C. C. A. xxvii) 
of the new equity rules has some bearing on the question now before us. 
That rule reads thus : 

"The answer must state In short and simple forni any counterclaim arls- 
Ing ont of the transaction which is the subject-matter of the suit, and may, 
without cross-blU, set ont any set-off or counterclaim against the plaintifC 
which might be the sub.iect of an independent suit In equity against him, and 
such set-off or counterclaim, so set up, sliall hâve the same elïect as a cross- 
sult, so as to enable the court to pronounce a final judgment in the same suit 
both on the original and cross-claims." 

We discover nothing in the claim of the cross-complainant as set 
out in the proposed cross-bill in this case in the nature of a counter- 
claim. She has neither a set-off nor a counterclaim against the govern- 
ment and asserts no such claim. Neither do the averrnents of the cross- 
bill disclose any set-off or counterclaim against any of the Creek In- 
dians in whose favor the govcrnment appears to be prosecuting this 
action. In our opinion, therefore, she is not helped by the provisions 
of rule thirty. We think the prayer of her cross-bill was properly de- 
nied, and the cross-bill itself was properly dismissed. The decree of 
the court below in so doing is affirmed. 
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In re JONES DRY GOODS CO. 

(Circuit Court of Appeals, Eighth Circuit. April 27, 1915.) 

No. 4206. 

1. Evidence <S=>459 — Paeol Evidence to Vaky Writinq. 

ïhat a note evidencing a loan was signed in the names of the chief 
officers of a corporation rather than in the name of the corporation it- 
self did not, under the paroi évidence rule, prevent proof that the loan 
was actually made to the corporation, since while this was strong évi- 
dence tending to show what the contract was, it could not change tlie 
essential character of the contract as shown by ail the proof. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1722, 1906-1910, 
2109-2114; Dec. Dig. <S=»459.] 

^csFor other case» see same topic & KEY-NUMBBR In aU Key-Numbered Dlgests Se Indexes 
t Rehearlng denled July 24, 1916. 
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2. Bankeuptcy <g=>340 — Peoofs or Claims — Vaeiahce bktwiten Claim and 
Evidence. 

Bankr. Act, July 1, 1898, a 541, § 57, 30 Stat. 560 (Comp. St. 1913, § 
9641) provldes that proof of claims shall consist of a statement under 
oath setting forth the claim, the considération ttierefor, whether any, and, 
if so, wliat securities are held, and wliat payments, if any, hâve been made. 
Forms 33 and 34 (89 Fed. xllii, xliv, 32 0. C. A. xliil, xliv) in bankruptcy 
require the proof of claims to eontain a statement that the bankrupt is 
justly and truly indebted to the clalmant in the sum therein stated, a 
statement of the considération of the debt, and that no part of it bas been 
pald except as therein stated. Held, that where the proof of claim set 
forth the amount of the debt and alleged the considération to hâve been 
a loan by the claimant to the bankrupt, and the proof showed such to be 
the fact, it was immaterial whether the claim pleaded was one for money 
had and received, or whether the évidence failed to show such a claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. ®=»340.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valbenburgh, Judge. 

In the matter of the Jones Dry Goods Company, bankrupt. From 
a decree allowing the claTm of the Commercial Trust Company, Henry 
C. Flower, trustée, appeals. Affirmed. 

Justin D. Bowersock, of Kansas City, Mo. (Lester W. Hall, In- 
ghram D. Hook, and Robert B. Fizzell, ail of Kansas City, Mo., on 
the brief), for appellant. 

W. H. H. Piatt, of Kansas City, Mo. (Thomas R. Marks and Brown 
Harris, both of Kansas City, Mo., on the brief), for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

ADAMS, Circuit Judge. The Commercial Trust Company filed 
with the référée in charge of the estate of Jones Dry Goods Company 
in bankruptcy a proof of claim against that estate for $15,000, stating 
as its considération that it was for money loaned to the bankrupt and 
received and used by it for its own use and benefit. Objections hav- 
ing been made to its allowance, the référée heard proof and made 
an order disallowing it. Upon a pétition for review the district court 
reversed that order of the référée, and made an order allowing the 
claim for the amount loaned, with accrued interest, aggregating $15,- 
132.50. From that order the trustée appealed to this court. He 
assigned for error that the district court erred in allowing the claim 
because the évidence did not show that the claimant loaned the money 
to the bankrupt company and becauSe the court permitted the use 
of paroi évidence to vary the terms of a written contract which he 
claims fixed the rights of the parties, and elsewise as hereinafter 
stated. 

The dry goods company was a corporation engaged in a gênerai 
merchandise business in Kansas City, Mo. Two brothers, L. M. 
and J. L. Jones owned most of its capital stock, one being its prési- 
dent and treasurer and the other its vice président and secretary. 
h. M. Jones, the président, went to St. Louis, where the claimant 

®;=jPtti: other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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trust Company was engaged in business, and there negotiated for 
the loan in question, and after returning to Kansas City, the trans- 
action was closed by correspondençe. L. M. and J. L. Jones signed 
their individual names to a note for $15,000, and forwarded it to 
the claimant inclosed in a letter written on a letterhead of the Jones Dry 
Goods Company and signed by L. M. Jones in his officiai capacity as 
président, as follows: 

"Jlay 11, 1909. Commercial Trust Co., St. Louis, Mo.— Dear Sirs: Mr. 
Walter S. Dickey called the wrlter on the téléphone thls morning and informed 
me you desired $15,000.00 of the paper of my brother and myself, something 
along the lines suggested lu our correspondençe and conversation some time 
ago. We therefore Inclose herewlth note for $15,000.00 dated May llth, ma- 
turing September lOth, 1009, signed by Ix M. Jones and J. L. Jones with col- 
latéral of 180 shares of 6% preferred stock of Jones Dry Goods Company. 
Thls paper is to be discounted at the rate of 6%. 

"You may please place $6,000.00 of the proceed,, of this paper to the crédit 
of Jones Bros. Banking Company of this city. We inclose herewlth sig- 
nature cards of those entitled to check against the account of Jones Bros. 
Banking Company. The remainder of the proceeds you may please remit to 
us in St. Louis, New York or Kansas City Exchaiige, 

"We bave executed this paper in the way we understood from Mr. Dlckey, 
would be satisfactory to your company. If there is any error anywhere, 
kindly let us know and we will correct it. 

"Assurlng you of our pleasure in doing this business with you, and be- 
lieving our relations will be mutually pleasant and profitable, I am, 

"Very truly yours, [Signed] L. M. Jones, Prest." 

The Jones Bros. Banking Company referred to in the letter was 
a private bank owned by the dry goods company and operated for 
its convenience inside the store. The dry goods company also car- 
ried an account on its books known as the "L,. M. and J. L. spécial 
account," not involving any of the personal débits and crédits of 
the two brothers, but employed by the dry goods company whenever 
money was borrowed for the uses of the company which the com- 
pany, for reasons satisfactory to itself, did not wish to appear on 
its books, in the notes payable account. Upon receiving that note 
the claimant, trust company, placed $6,000 to the crédit of the Jones 
Bros. Banking Company, which aniount by appropriate bookkeeping 
entry was forthwith turned over to the dry goods company, and mailed 
a cashier's check, payable to the order of Jones Dry Goods Company 
for the sum of $8,695, the remainder of the proceeds of the note after 
deducting the interest to accrue, to the Jones Dry Goods Company, 
Kansas City, Mo. Both thèse sums were subsequently used by the 
dry goods company in the prosecution of its regular business. 

In addition to this letter and the facts just stated oral testimony 
of several witnesses was introduced concerning the negotiation for 
the loan as it actually occurred between the président of the dry 
goods company and the président of the claimant, trust company, 
at the time it was first negotiated between them in St. lyOuis. On 
the whole évidence Judge Van Valkenburgh, the learned District Judge 
who heard the case, made the allowance, stating in a mémorandum 
made at the time, as follows: 

"A reading of the record relating to that elaim convinces that the loan 
was made to the Jones Dry Goods Company, and for its beneflt, although the 
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note was made by L. M. and J. L. Jones. • * » Furthermore, beyond ques- 
tion the Dry Goods Company received the full benefit of the money In exact 
accordance with tbe understanding. Kine thousand dollars, less discount, 
was sent directly to tbe Jones Dry Goods Company, by cashier's check, and 
the remainlng $6,000 was deposited * * * to tbe crédit of the Jones 
Bros. Banking Company, whence it found its way into the dry goods compauy, 
and was used by it in due course of business." 

The trial judge, by reason of his familiarity with local conditions 
and probably with the character of the individual witnesses, was 
peculiarly well fitted to pass on the question of fact hère involved, 
and we might indulge a permissible presumption in favor of the 
correctness of his conclusion of fact, but as counsel for the trustée 
earnestly contend that there was no substantial testimony tending 
to show that the loan was actually made to the dry goods company, 
we hâve carefully examined and scrutinized ail the oral testimony 
in the case, and, taking it, in connection with the letter and other im- 
portant and uncontradicted facts to which we hâve already called 
attention, we conclude, without attempting to analyze the évidence 
in détail, that the trust company did not loan the money in question 
to L. M. and J. L. Jones, or either of them, but did loan it to the dry 
goods company, that the latter company received it and employed 
it in the prosecution of its legitimate business, and that the claim 
was properly allowed as a debt against the estate of the dry goods 
company unless the trust company's right to such allowance is defeat- 
ed by one or the other of the foUowing considérations to which 
counsel for the trustée invite our attention: They contend that the 
trust company's rights were fixed by the note as actually taken by 
it, signed by the président and secretary of the company, as individuals, 
that it evidenced no obligation of the dry goods company, but only 
one against the makers as individuals, and that the terms of that con- 
tract cannot be varied by paroi évidence. 

[ 1 ] The gênerai rule that a written contract when complète in itself 
cannot be varied by paroi évidence is not questioned, but we thini 
the rule has no application to the facts in this case. It begs the 
fundamental question involved hère: What was the contract as ac- 
tually made between the parties? Was it for a loan of money to 
the dry goods company or was it for a loan of money to L. M. 
and J. L. Jones? We hâve already answered this question to the 
efïect that the real contract was a loan to the corporation. Such be- 
ing the case, the fact that for prudential or other business reasons the 
parties preferred that the note evidencing the loan should be signed 
in the names of the chief officers of the corporation rather than in 
the name of the corporation itself, while strong évidence tending 
to show what the real contract was, cannot, of itself, change the 
essential character of the contract, as shown by ail the proof, taken 
together, to hâve been actually made by them. Signing the note in 
that way was an incident, attending the exécution of the contract as 
actually made, and this was probably done to meet some emergency 
of business suggested by the necessity for keeping the "h. M. and J. 
L. spécial account." The contention, therefore, that oral proof of a 
loan to the corporation was improper because varying the terms of 
223 F.— 21 
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a written cotitract cannot be sustained. This conclusion is supported 
by the doctrine announced in the case of Hanover Nat. Bank v. 
First Nat. Bank, 109 Fed. 421, 427, 48 C. C. A. 482. 

[2] Much technical learning was displayed in brief and argument 
on the question whether the facts of the case sustained the proof of 
claim based on the common count for money had and received, as 
presented to the référée by the claimant. The contention on the part 
of the trustée was that the action for money had and received can- 
not be based upon an agreement of the parties, but rests upon what 
is commonly called a contract implied in law. It is argued that 
when one has received money belonging to another under circumstances 
which make it inéquitable and unconscionable for the former to re- 
tain it, the law raises an implied promise on his part to return the 
money to the true owner, and that this kind of a promise only will 
support a count in assumpsit for money had and received. In other 
words, the contention is that only when one has no contractual rights 
against another for money unconscionably retained by the latter the 
law comes to the aid of the former in order to efïect substantial jus- 
tice. 

We deem it unnecessary to dwell long upon the interesting inquiry 
suggested by this argument. The Bankruptcy Act, section 57, and 
forms of the Suprême Court Nos. 33 and 34 (89 Fed. xliii, xliv, 32 
C. C. A. xliii, xliv), adopted pursuant to its provisions for the guidance 
of practioners, make procédure very simple and of easy compréhen- 
sion. AU that is required is to state that the bankrupt is indebted 
to the claimant in a certain amount of money, what the considération 
of the debt was, and that no part of it has been paid. Referring 
again to the proof of claim as made by the trust company in this 
case, it appears that it complied with ail the provisions of the law 
in making its claim. It set forth the amount of its debt and alleged 
the considération to hâve been a loan by it to the Jones Dry Goods 
Company of the sum of $15,000. It unnecessarily further alleged that 
the money was received, accepted, and used by the company for its 
own use and benefit. In other words, the claimant set forth in this 
way the very facts of the case as we bave found them to be. Whether 
this amounts to a count in assumpsit for money had and received or 
not is quite unimportant. It set forth facts sufficient to constitute 
a cause of action. It stated in plain language a cause of action for 
money loaned by the claimant to the bankrupt, and that was sufficient 
under whatever classification of actions it may properly fall. The 
cause of action so pleaded was sustained by the proof. 

Other interesting questions were argued by counsel, to ail of which 
we hâve given careful considération, but we find nothing in them to 
change the conclusion already indicated. The resuit is that the decree 
below must be affirmed. 

It is so ordered. 



FLOWER V. CENTRAL NAT. BANK 323 

FLOWBR V. CENTRAL NAT. BANK.t 

In re JONES DRY GOODS CO. 

(Circuit Court o£ Appeals, Eighth Circuit. May 3, 1915.) 

No. 4207. 

1. Bankruptct "©=5467 — APPEAI/—EEVIEW— Questions or Fact. 

On appeal i'rom a judgment allowlng a claim against a bankrupt, the 
flnding of the trial court that a loan, though evidenced by a note sigued 
by the ehlef executive ofBcers of the bankrupt corporation, was in fact 
made to the corporation, was presumptively correct. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec, 
Dig. ®=467. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Evidence ®=3459 — Pakox Evidence to Vaby Weitinq. 

Though a loan was evidenced by a note signed by the cliief executive 
officers of a corporation, and not by the corporation itself, no error was 
committed in permittlng the introduction of oral testimony to show that 
the loan was in fact made to the corporation. 

fEd. Note.— For other cases, see Evidence, Cent. Dig. §§ 1722, 1906-1910, 
2109-2114 ; Dec. Dig. <S=>459.] 

Appeal f rom the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

In the matter of the Jones Dry Goods Company, bankrupt. From a 
judgment allovving a claim of the Central National Bank, Henry C. 
Flower, trustée, appeals. Affirmed. 

Justin D. Bowersock, of Kansas City, Mo. (Lester W. Hall, Inghram 
D. Hook, and Robert B. Fizzell, ail of Kansas City, Mo., on the brief), 
for appellant. 

W. C. Marshall, of St. Louis, Mo. (W. W. Henderson, of St. Louis, 
Mo., on the brief), for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

ADAMS, Circuit Judge. This was an appeal by the trustée of the es- 
tate of the Jones Dry Goods Company in bankruptcy from an order 
made by the District Court allowing a claim for $15,000 in favor of the 
Central National Bank against the estate of the bankrupt. The factî 
of the case as disclosed by the proof of debt filed with the référée and 
by the évidence adduced at the trial are substantially thèse : In April, 
1910, L. M. Jones, président of the dry goods company, visited St. 
Louis, where the bank was engaged in business, and had an interview 
with Mr. Hilliard, the président of the bank, concerning loaning money 
to two corporations doing business in Kansas City, the Jones Dry 
Goods Company and the Jones Bros. Mercantile Company, of both of 
which L. M. Jones and his brother, J. L. Jones, were the chief executive 
officers, and they together owned a majority of the capital stock of 
both corporations. The bank had before that time loaned to thèse two 

©sjPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexeji 
t Keliearlng denied July 24, 1915. 
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corporations considérable money, but at the time in question they re- 
quired more money. The bank was willing to loan them an additional 
sum of $25,000, but informed Mr. Jones, who was then seeking the 
additional loan, that the limit of crédit of one of the corporations had 
already been reached, but that the bank would make the additional 
loan if it could be arranged in some satisfactory way. It was accord- 
ingly agreed that h. M. Jones, and his brother, J. L. Jones, should 
make their two individual notes for $12,500 each, and that $15,000 of 
the proceeds should go to the Jones Dry Goods Company and $10,000 
should go to the Jones Bros. Mercantile Company. This arrangement 
was carried ont. Two notes were executed accordingly, and the pro- 
ceeds were delivered to the two Jones corporations in the proportions 
just îndicated, and were afterwards used and employed by them in the 
regular course of their business. At the maturity of thèse notes they 
were renewed for some further period, and new notes of like character 
were given in lieu of them. 

The sole question in this case is whether the claim for $15,000, based 
upon the loan as just described, is a provable debt against the bankrupt, 
notwithstanding the fact that the notes evidencing it were signed in the 
individual names of the chief officers of the company. 

[ 1 ] The claimant bank contends that the loan was made to and for 
the benefit of the dry goods company and the mercantile company, and 
that the taking of the notes signed in the names of the two executive 
officers of thèse companies was a device resorted to for the purpose of 
avoiding the appearance of excessive loans, or for some other business 
convenience. The trustée contends that the loans were made to the in- 
dividual signers of the notes, leaving it to them to make such disposi- 
tion of the proceeds as they desired to make. The issue, therefore, 
is, To whom was the loan made ? On this issue oral and written testi- 
mony was taken, and the trial judge reached the conclusion that the 
loans were in fact made to the two corporations, the dry goods com- 
pany and the mercantile company, and that the taking of the notes in 
the way stated was an expédient resorted to for business reasons, and 
did not change the essential character of the transaction, and allowed 
the claim as made against the dry goods company. Not only is his 
conclusion on this issue of fact presumptively correct, but after a care- 
ful considération of ail the évidence we hâve reached the same resuit. 
In fact, we think the évidence taken as a whole admits of no other rea- 
sonable conclusion. 

[2] The trustée contends that the trial court erred in permitting the 
use of oral testimony to vary the terms of the contract as evidenced by 
the notes, on the ground that thèse notes constituted the exclusive ex- 
pression of the contract as made by the parties. He also contends that 
the trial court erred in holding that the claim of the bank was provable 
against the estate as a cause of action in assumpsit for money had 
and received. Thèse contentions are the same as those made in the 
case of Flower, Trustée, v. Commercial Trust Company, 223 Fed. 318, 
just decided, and for the reasons expressed in the opinion in that case 
they présent no obstacle for the allowance of this claim. The judgment 
of the trial court is therefore afifirmed. 
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HOGIN V. CENTRAL NAT. BANK-t 

In re JONES BROS. MEROAA^TILE 00. 

(Circuit Court of Appeals, Elghth Circuit May 5, 1915.) 

No. 4208. 

Bankrttptct <S=314 — Claims Provable— Loans. 

Where a loan was in fact made to a bankrupt corporation, the claim 
was provable agaiust it, though evidenced by the individual notes of tlie 
corporation's executive offlcers. 

[Ed. Note.— For other cases, see Banljruptcy, Cent. Dig. §§ 469-473, 478, 
483-487, 489, 490 ; Dec. Dig. <S=^?A4.] 

Appeal from the Di.strict Court of the United States for the West- 
ern District of Missouri; Arba S. Van Valkenburgh, Judge. 

In the matter of the Jones Bros. Mercantile Company, bankrupt. 
From a judgment allowing a claim of the Central National Bank, Clar- 
ence L. Hogin, trustée, appeals. Affirmed. 

James G. Smart and Albert R. Strother, both of Kansas City, Mo., 
for appellant. 

W. C. Marshall, of St. Louis, Mo. (W. W. Henderson, of St. Louis, 
AIo., on the brief), for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

ADAMS,' Circuit Judge. This was an appeal by the trustée of the 
estate of the Jones Bros. Mercantile Company in bankruptcy, from an 
order of the District Court allowing a claim of $10,000 in favor of the 
Central National Bank against the estate of the bankrupt. The facts 
of the case and the questions of law are the same as those involved in 
the case of Flower, Trustée, v. Central National Bank, 223 Fed. 323, 
just decided by this court, to which référence is made for a more com- 
prehensive statement. 

A loan of $25,000 was negotiated by L. M. Jones, the président of 
the Mercantile Company, and a high ofïîcer of the Jones Dry Goods 
Company, for the benefit of those two corporations. Two notes for the 
total sum of $25,000 were signed by L- M- Jones and his brother, J. L. 
Jones, who was also a high officer of both companies, and the proceeds 
of their discount were divided between the mercantile company and the 
dry goods company, as directed by L. M. Jones at the time he negoti- 
ated the loan, in the proportion of ten twenty-fifths, or $10,000 to the 
mercantile company and iifteen twenty-iifths to the dry goods company. 

The issue of fact below was and hère is whether the loan was made 
to the two companies in the proportion just stated or whether it was 
made to the individual signers of the notes, leaving it to them to make 
such ultimate disposition of the proceeds as they desired to make. The 
trial judge found that the loan was actually made to the two compa- 
nies in the proportions stated, and that the taking of the individual 
notes of the executive officers was an expédient resort ed to for busi- 

^=»For other csisea see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
t Rehearing denied July 24, 1915. 
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ness reasons, and allowed the daim of $10,000 against the estate of the 
mercantile company. We think this conclusion of fact was undoubt- 
edly correct. The same questions of law were debated in this case as 
were relied on by the trustée in the tvvo cases of Flower, Trustée, v. 
Commercial Trust Company, 223 Fed. 318, and Flower, Trustée, v. 
Central National Bank, 223 Fed. 323, just decided, and for the reasons 
expressed in the opinions in those cases we think there was no légal 
obstacle to the allowance of this claim against the estate of the bank- 
rupt. 

The judgment is affirmed. 



KNASH et al. v. COMPAGNIE GÉNÉRALE TRANSATLANTIQUE. 

(Circuit Court of Appeals, Fifth Circuit. April 5, 1915.) 

No. 2625. 

SniPPING <®=386 LlABILITY FOR INJTJRT TO STEVEDODE UnSAFE WaY. 

Allégations that an injury to a stevedore eusaged in stowiiig cargo in 
the lower hold of a sliip, whicli caused liis deatli, was due to the uusul'u 
condition of the perpendicular iron ladder by which he was requlred to 
enter and leave the hold, caused by the négligent piling of cottou so close 
to one side of the ladder as to project between the rungs, by reason of 
which deceased lost bis foothold and fell, hcld uot supported by tUo évi- 
dence, whlch showed that, wiiile the cottovi projected through tlie ladder, 
It could be safely used wlth reasonable care, and was safely used by 15 
others employed with deceased. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 343, 35o--3G0'; 
Dec. Dig. <S=>S6.] 

Maxey, District Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Suit in admiralty by Mary Jane Knash and others against the Com- 
pagnie Générale Transatlantique, owner of the steamship Mexico. 
Decree for respondent, and libelants appeal. Affirmed. 

The foUowing is the opinion of the District Court, by Foster, 
District Judge: 

In this case the libelants are, respectively, the mother and major sisters of 
one Joseph Knash, deceased, and they allège that Joseph Kuash was engagea 
in storing staves in the lower hold of the steamship Mexico, owued by the 
claimants, Compagnie Générale Transatlantique, in No. 1 hatcli ; that this liatch 
Is equipped with a perpendicular iron ladder for means of ingress and egress, 
and could also be reached by means of a corapanionway ; that Knash, in go- 
ing to bis work at about 3 p. m. on March 1, 1911, was permittod to use the 
companionway ; that when knocking ofiE time came he attempted to leave by 
the companionway, but it was closed, and he attempted to climb the ladder ; 
that cotton had been negligently stored against the ladder, so as to project be- 
tween the rungs, and consequently he lost liis foothold when half way up and 
fell to the lower hold, receiving injuries from which he subsequently died. 
The answer admits the ownership of the vessel, but deuies that Knash was 
permitted to use, or did use, the companionway in going to his work, or that 
the ladder was dangerous as charged. 

©isFor other cases see same topio & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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It Is, of course, conceded that it was the duty of the ship to furnish the de- 
ceased with a safe place to work and a safe passageway to and f rom his work. 
The iron ladder complalned of was the usual iron ladder to be found in holds 
of steamships. ïhe eompanlonway referred to by libelants is evidently a pas- 
sageway through the forecastle down to the between-decks ; but f rom there on 
down to the lower hold the Iron ladder was the only passageway existing. 

It is in évidence that two gangs of eight men each were working in the 
lower hold, and that they went to their work by means of the iron ladder from 
the deck of the ship, and when knockîng offi time came they returned safely 
the same way, ail except Knash, who was the slxteenth man to come out of 
the hold. After he had fallen, a hatchway cover was placed in a sling and 
lowered down by the winch, and he was brought up on it ; but three men who 
went down to assist him went down again by the same ladder from which he 
had fallen. 

There is some évidence that a man had to be careful in using this ladder, 
but that the cotton was not piled so close agalnst it as to prevent a secure 
handhold and a secure foothold. As agalnst this there is the testimony of 
Anthony Kay, a longshoreman, who was working in the hold with the de- 
ceased. He is the only one who testifles that in going to his work he went 
through what he called the sailors' room, presumably the forecastle, and that 
when he attempted to go back the door to this room was closed. However, 
he then safely ascended the ladder from which the deceased subsequently fell. 

There was no defect in the ladder of any kind, and the fact that 15 men 
used it with perfect safety is conclusive évidence to my mind that it was a 
reasonably safe means of ascending from the hold, and therefore that the ship 
bas discharged its full duty in providing it. 

The libel will be dismissed. 

Athur McGuirk and Sturges Q. Adams, both of New Orléans, La., 
for libelants. 

Edward Rightor and James Legendre, both of New Orléans, La., 
for claimant. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. Upon considération of the évidence in the tran- 
script, we concur with the trial court in finding that there was not suf- 
ficient proof that the injury resulting in the death of Joseph Knash 
occurred as alleged, nor of such négligence on the part of the shipown- 
ers as to render them responsible, and therefore, and for the other 
reasons given by Judge Foster, the decree appealed from is affirmed. 

MAXEY, District Judge, dissents. 



OUTLOOK BNVE-LOPE CD. v. SAMUEL CUPPLES ENVELOPE CD. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 23. 

1, Patents <S=3328 — Validity and Infringement— Machinb: roB Making 
Obtlook Envelopes. 

The Slater patent, No. 893,105, for a machine for making what are 
known as outlook or window envelopes, conslsting essentially of mecha- 
nism which, during the period intervening between the opérations of gum- 
mlng an envelope blauk and folding the flaps of such blank as performed 
on an envelope machine of the known type, automatically and mechan- 

®=;3Por ottier cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ieally gums the edge of the window oriening eut in the blank and ac- 
eurately applies the transparent patch over the same. was not anticlpated, 
and discloses patentable invention. The machine, by greatly increasing 
the speed of making such envelopes over the hand process previously em- 
ployed, thereby cheapening the product, practlcally created a new in- 
dustry, and the patent is of a primary character and entitled to a libéral 
construction. Claims 5 and 15 also held, infringed. 

2. WoEDs AND Phrases — "WiNnow Envelope." 

A "window envelope" is one whicli has on its face a patch of transparent 
paper fox-ming a window through which an address written upou au in- 
closure can be seen. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree entered on Decem- 
ber 3, 1913, in the District Court of the United States for the Southern 
District of New York dismissing the bill of complaint in a suit brought 
by complainant against défendant for infringement of claims 5 and 
15 of letters patent No. 893,105, granted July 14, 1908, to William D. 
Slater, on a machine for making ^yhat are known as outlook or window 
envelopes. 

The Outlook Envelope Company is a corporation duly created and existing 
under the laws of the state of West Virginia and has its principal place of 
business in the city of Chicago, couuty of Cook, and state of Illinois. 

The Samuel Cupples Envelope Company is a corporation duly created and 
existing under the laws of the state of Missouri and has its principal place of 
business in the city, county, and state of New York, borough of Manhattan. 

William D. Slater, a citizen of the United States residing at Springfield, 
Mass., having made application for the patent in suit for an envelope machine, 
which application was flled in the Patent Office of the United States on July 
6, 1003, assigned ail his right, title, and interest in the invention and in ail 
letters patent to be obtained thereon to the United States Envelope Company, 
a corporation organized and existing under the laws of the state of Maine. 
The instrument of assignment duly requested the Commlssioner of Patents to 
issue ail letters patent of said invention and application for patent to the 
United States Envelope Company. The assignment was duly recorded in the 
United States Patent Office. Thereafter, the patent having been issued to 
the United States Envelope Comiiany, that corporation on March 13, 1909, 
sold and assigned the same to the Outlook Envelope Company, transferring 
to It the full and exclusive right, title, and interest in the invention and 
the letters patent to the full end of the term for which they were granted. 
Hie United States Envelope Company also sold and assigned to the complain- 
ant ail claims to back damages, profits, or recoveries that it had against any 
person, flrm, or corporation, who had infringed the patent while it held title 
thereto. 

The blU of complaint charges the défendant with having made, used, and 
sold envelope machines which contained the invention covered and secured by 
complainant's patent, and asks for an injunction, an accounting, and damages. 

F. P. Fish, Louis W. Southgate, and O. EUery Edwards, Jr., ail of 
New York City, for appellant. 

Knight Bros., of New York City (Wm. Houston Kenyon and Harry 
E. Knight, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
patent in suit, it is claimed, shows and describes the first automatic 
machine for making "Outlook" or "Window" envelopes. 
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[2] A window envelope is one which has on its face a patch of trans- 
parent paper forming a window through which an address written or 
printed upon an inclosure can be seen. The use of the window does 
away with tlie necessity of addressing the envelope and also ail liability 
of an erroneous address being given to the envelope or one différent 
from that given upon the inclosure, as the same address serves as the 
address of the inclosure and the address of the envelope. 

It appears that in September, 1862, one J. S. Brown, of Washington, 
D. C, took out the first patent, No. 36,393, on widow envelopes. His 
invention consisted of two parts. One part consisted of separate, 
transferrable cards of address, which contained the name of the person 
or party addressed, and his place of business. The other part of his 
invention consisted in making the envelope sufficiently transparent to 
clearly show the cards of address through its face. This was to be 
accomplished either by rendering a portion of the envelope itself trans- 
parent and the remainder of the envelope opaque or by cutting o.ut a 
pièce of the envelope of the proper size and shape and covering the 
aperture with transparent paper or other équivalent transparent cover- 
ing. His invention was not for a machine by which the envelope was 
to be made, but it was for a "method of directing letters, papers, and 
packages." It showed a clear conception of the advantages of the 
window envelope, and those advantages were fully set forth in the 
spécification. 

"The cost of manufacturing the improved envelopes," he said, "will 
scarcely, if any, exceed that of ordinary envelopes now in use. For 
while the additional cost of rendering the envelopes and wrappers trans- 
parent will be but little, a cheaper quality of paper may be employed, 
not requiring to be finished so highly as for receiving the pen. The 
cards of address also will cost only a mère trifle." His invention, how- 
ever, apparently did not commend itself as it never got into gênerai 
use and the patent itself long since expired. 

In 1901 Americus F. Callahan, of Chicago, 111., filed an application 
for a patent in which he alleged that he had invented a certain new and 
useful improvement in envelopes by a device adapted to securely inclose 
and seal the contents of the envelope while revealing so much of the 
inclosure as would enable the observer to ascertain the destination of 
the same. In his spécification he stated his claim as f oUows : 

"In eomblnation with an envelope having a comparatively opaque face and 
a display-opening tberein having transparent covering, of a folded communi- 
cation sheet therein, said sheet being so folded, with regard to the position 
of the sendee's name and address upon the same side of the sheet with the 
communication, that only said name and address appear tlirough the display- 
opening whereby the sendee's name and address as a part of the communica- 
tion serves also as the envelope address." 

A patent was granted him. No. 701,839, on June 10, 1902. This 
patent was held void in the First Circuit in the suit of Outlook Envelope 
Co. V. Sherman Envelope Co. (D. C.) 210 Fed. 630, affirmed in 216 
Fed. 754, 132 C. C. A. 575 (1914). Ail that was accomplished by the 
Callahan patent was to provide a transparent cover for the open slot 
envelope when used in combination with a communication sheet ad- 
dressed and folded in the manner stated in his claim. His patent was 
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held voîd for lack of invention, in view of the state of the art. Calla- 
han brought his window envelope to the attention of the United States 
Envelope Company, and that company manufactured them by hand 
and put them on the market, and they were received with some favor. 
But the necessity of making them by hand made their cost relatively 
large and precluded their very gênerai use. If the matter was to obtain 
commercial success it was necessary that a machine should be devised 
vvhich should dispense with the hand labor involved in their production. 
The window envelopes made at that time by the United States En- 
velope Company were made in the following manner : The blanks were 
first eut and then the hole or opening was eut. Then the blanks were 
taken to a machine which gummed around the opening. Adjacent to 
this machine was a large table around which were seated eight girls. 
As the blanks came f rom the machine, they were taken by one of thèse 
girls and distributed to the other seven girls, each girl taking a blank 
and placing a patch upon the fresh gum, smoothing it down by hand. 
The blanks were then stored in piles and subsequently taken to an ordi- 
nary folding machine, which gummed the seal and back flaps. The 
blank was then folded in the ordinary manner. The gum, having been 
applied to the blanks and allowed to dry, made the blanks curl and 
crown up in the center, so that it was difficult for the folding machine 
to handle them. Because of this there was a very considérable waste, 
which was found to run f rom 10 per cent, to 20 per cent. The curling 
of the blanks made necessary the attention of "a fixer" to operate the 
folding machine. The cost of ail this extra work involved in applying 
the patches amounted to 90 cents per 1,000, and was regarded as pro- 
hibitive of the envelopes ever coming into gênerai use. While the 
envelopes were regarded by many as very désirable and as better than 
ordinary envelopes, they were not so much more désirable than 
envelopes of the ordinary kind as to make them salable in large num- 
bers at the enhanced cost. Envelopes made by hand labor cannot suc- 
cessfully compete in the gênerai market with those manufactured by 
machinery. For successful machines existed for the manufacture of 
the ordinary envelope, but no machine existed which was capable of 
producing a window envelope. 

Mr. Slater was employed by the United States Envelope Company, 
and his attention was called to the diihculty which was experienced in 
the manufacture of the window envelopes. He conceived the idea of 
so organizing and adding to the mechanism of the ordinary envelope 
folding machine that the machine should not only gum around the edge 
of the window and apply the blanks automatically without interrupting 
the ordinary opération of the machine, but that it should accomplish 
this resuit at the high speed required for commercial production. His 
device provided a machine having additional gumming mechanism, 
correlated with the existing gummers, to apply the gum around the edge 
of the window, and also having a practical and efficient mechanism for 
handling and applying at high speed the small and extremely thin pièces 
of transparent paper with great accuracy at the right place over the 
gummed window edge. 

A standard window envelope, as made on a Slater machine, has an 
opening with parallel sides and rounded ends eut in the face side, about 
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5 inches long and 1^ inches wide, running parallel with the length of 
the envelope and near its lower edge. This opening is closed by a patch 
of thin transparent paper, known as glacene paper. The patch is about 
5% inches in length and is 1% inches in width, giving an overlap of 
five-sixteenths of an inch. The width of the opening is large enough 
to disclose the address and the address only on the inclosure. 

In devising a machine which would produce such an envelope, Mr. 
Slater solved the following problems: (1) That of gumming by me- 
chanical means around the opening of a window envelope for the ré- 
ception of a covering patch without interrupting the opération and 
required speed of an envelope making machine. (2) That of applying 
in an organized automatic machine a patch of light flimsy paper, more 
than five inches in length and nearly two inches in width, to cover the 
opening and its gummed margin with accuracy and speed. He thereby 
avoided the great inhérent difficulty of the previously known hand 
method in that the curling and distortion of the freshly pasted blanks, 
which was fatal to the hand opération, was made impossible. 

We are satisfied that the Slater machine practically created a new 
industry. The court below thought differently, but in this respect we 
think it was mistaken. Window envelopes were unable to compete 
successfully with ordinary envelopes so long as the former were made 
by hand and the latter by machinery. The capacity of a Slater machine 
is 40,000 envelopes a day of 10 hours. Prior to the invention of the 
Slater machine, and when the gumming machine and the girls were 
employed in their production, thç output only amounted to about 10,000 
a day. With the adoption of the Slater machine the use of window en- 
velopes enormously increased. At the time the proofs were taken, 
complainant had 15 of the machines in opération, giving a daily output 
of 600,000 of window envelopes. The theory of défendant is that the 
use of such envelopes increased first, and therefore the new machinery 
was devised. The testimony, on the contrary, indîcates to us that the 
use of thèse envelopes remained small until the handicap of the heavy 
cost of manufacture was removed by the invention of the Slater ma- 
chine. Then there followed the enormous increase in the demand for 
envelopes of this character. 

The spécification of the patent in suit describes the generic nature of 
the invention as f ollows : 

"My présent invention relates to a machine for manufacturing what are 
known to the trade as 'outlook envelopes,' or envelopes having an opaque 
body -with a transparent section or panel at that part of the envelope com- 
monly occupied by the address. Envelopes of this character are designed to 
be used with inclosures having the address suitably placed thereon to register 
with the transparent section of the envelope and form the address of the 
envelope. Such envelopes are manufactured by pasting a patch of trans- 
parent paper over an opening formed in proper position in the envelope blank. 

"The entire opération of applying the transparent patch to the body of the 
envelope bas heretofore been done by hand, and it Is the object of my présent 
Invention to provide mechanism for the application of the transparent patch 
to the body of the envelope by which the opération can be automatically and 
rapidly performed by mechanical means, and to arrange that the transparent 
patch shall be applied to the envelope blank during the period intervening be- 
tween the opérations of gumming an envelope blank and folding the flaps 
of sald blank as performed upon an envelope machine of the known type. 
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"The mechanîsm embodying my présent Invention Is designed to operate 
upon an envelope blank havlng an elongated pièce eut from the body of the 
envelope at that part usually oceupled by the address, and thereby forming 
an opening In tlie envelope, and my invention comprises means for applying 
adliesive material to the body of the envelope blank around the elongated 
opening; means for feeding the gummed envelope blank forward over a 
pressing table ; means for registering the envelope blank on the pressing 
table ; means for ai)plying an elongated transparent patch to the body of the 
envelope blank sllghtly larger than the opening, so that the edge of the patch 
will overlap the gummed margin around the opening ; means for applying 
pressure to the transparent patch to secure its flrm adhésion to the body of 
the envelope blank; and means for removing the patched blank from the 
pressing table. 

"The combination of Instrumentalities for accomplishing the above-men- 
tloned opérations automatically and by mechanical means in the order named, 
the combination of the above instrumentalities vvith an envelope machine for 
manufacturing a completed envelope, and such arrangement of parts of an 
envelope machine as may be necessary to apply a patch to an envelope blank 
between the opération of gumming an envelope blank and folding the flaps 
of said blank, form the subject of my présent invention." 

In the spécification Slater also déclares : 

"So far as I am aware, it is broadly new to apply a patch to the opening 
in an envelope blank by mechanical means, and to combine a patch applying 
mechanism with an envelope machine, so as to affix the patch to the envelope 
blank between the opérations of gumming the blank and of folding the flaps 
of the envelope, and I do not wish to confine myself to the above spécifie con- 
struction and arrangement of the mechanism for applying a patch to an en- 
velope blank and for pressing thelr overlapping surfaces together, as modifica- 
tions in the varions détails of construction and arrangement may be made 
without departing from the scope of my présent invention." 

The claims in issue are 5 and 15, and they read as follows: 

"(5) In the envelope machine, the combination with mechanism for gum- 
ming an envelope blank around an opening therein, mechanism for folding the 
blank and means for feeding the blank from the gumming to the folding; 
mechanisms with an Intervening dwell of the blank, of mechanisms for ap- 
plying a patch to the blank covering the opening therein." 

"(15) The combination with mechanism for gumming an envelope blank 
around an opening therein, mechanism for folding the flaps of said blank and 
means for feeding the blank from the gumming mechanism to the flap folding 
mechanism, of mechanism interposed between the gumming mechanism and 
flap folding mechanisms for applying a patch to the blank to cover the open- 
ing therein." 

The court below thought it clear that Slater accomplished just one 
thing, namely: 

"The applying of the patch between the opérations of gumming the blank 
and the folding of the flaps of the envelope so that the blank bas no oppor- 

tunity to curl." 

And claims 5 and 15 bave been vigorously assailed by the défense 
upon the ground that no invention was involved in view of the prior 
art. 

In bis spécification Mr. Slater declared that, so far as be was aware, 
it was broadly new to apply a patch to the opening in an envelope 
blank by mechanical means and to combine a patch applying mechanism 
with an envelope machine, so as to affix the patch to the envelope 
blank between the opérations of gumming the blank and of folding the 
flaps of the envelope. But as bis claims are assailed upon the ground 
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that, in view of the prior state of the art, what he did involved no in- 
vention, it is necessary to consider the subject of anticipation. In this 
connection the court below found it necessary to consider only two 
patents and an expérimental machine. And to thèse we shall confine 
our attention. 

The two patents to be considered are for machines for manufactur- 
ing what are known as "tearing envelopes." A tearing envelope was 
described by complainant's counsel as "one having a wire or string or 
strip of fabric incorporated therein at one edge between a flap and 
the body portion of the envelope so that the envelope can be slit along 
one edge by pulling on the wire, string, or strip." 

The Tyrrel patent is No. 436,618 and was issued on September 16, 
1890, to Alvin D. Tyrrel, of South Hadley Falls, in the state of Massa- 
chusetts. In his spécification Tyrrel said: 

"This invention for improvement in envelope macliines particularly apper- 
talns to mechanism for affixing to tbe inner face of the seal-flap at or near 
and along the Une of fold for said flap and at the junction thereof wlth the 
part of the blank forming the front of the envelope a strip of cord or tape. 
This strip of narrow tape or cord projects slightly beyond the sealing-flap 
at its one end, the purpose thereof being to afCord means for conveniently 
opening the envelope after the same bas been sealed by drawing on the said 
protruding end of the tape in a direction transversely of the Une of fold of 
the seal-flap ; the said tape constituting a severlng device for that envelope to 
whlch it is attached as a part thereof." 

The gumming mechanism of the Tyrrel patent is différent f rom the 
gumming mechanism of the Slater patent. In the Tyrrel patent as- 
sociated with the flap gummer is a narrow gummer so disposed as 
to extend over the blanks f rom end to end thereof at a portion at or 
near and along the folding-line for the blank. This puts a line of 
gum on the flap of the envelope entirely outside of the body portion 
of the envelope blank. The gummed blank is fed along so as to come 
under the reciprocating creasing plunger. The creasing or folding 
plunger is reciprocated to force the blank down through a rectangular 
opening in the frame, which opération creases the flaps of the blank 
at right angles to the body portion. 

At the side of the plunger is arranged a tape-carrying box recipro- 
cating, in which is a plunger. The opération of thèse parts is such 
that, when the envelope blank is in its position under the folder plung- 
er, the box moves down to the blank, and the plunger is independ- 
ently reciprocated to apply a tape or cord to the line of gum on the flap 
of the blank. Then, when the envelope blank is foLdsd, the cord or 
strip is attached to the inside of the seal flap at the edge of the envelope. 
There is certainly nothing in this mechanism which can be used in place 
of or which corresponds in function to the mechanism which the Slater 
patent provides between the gumming and folding mechanism for ap- 
plying a patch to the blank covering tiie opening in the envelope. The 
box or holder block in the Tyrrel patent is placed outside of the plunger 
and must be arranged at that place in order to bring the tape or cord 
at the crease-line of the envelope. This makes impossible any appli- 
cation of the tape or cordto the body portion of the envelope, which 
is defined by the outline of the plunger. 

Moreover, the mechanism of the réceptacle with its vertical kerf or 
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deep channel "preferably open from end to end of said tape holder 
block" is such that it would be of no use for supporting- and attaching 
a thin, wide, flimsy patch over a window. To do this satisfactorily 
requires a greater accuracy than the Tyrrel mechanism admits of, ca- 
pable though it is of holding cords and tapes accurately enough for 
application to the flap of an envelope at its crease-line. In the latter 
case no great accuracy is required, and in the other case the great- 
est accuracy is essential. 

We are satisfied that the Tyrrel patent does net show either the or- 
çanization or the éléments of Slater's combinations of the claims in 
suit. The law of the organization of the Tyrrel machine is inconsist- 
ent with that of the Slater machine. We do not see how it would be 
possible to rebuild the machine of the Tyrrel patent so as to use it in 
manufacturing window envelopes without departing absolutely from 
its fundamental characteristics. That machine does not comprehend 
the idea of the Slater patent, the idea of an annular gummer, capable 
of laying an even band of gum around an opening in the blank for a 
window envelope, and it affords no device for holding and manipu- 
lating a patch for the window in the envelope. In the Tyrrel machine 
the only way the tapes or cords are held in place in the kerf is by the 
friction on the sides of the réceptacle. But the friction this afïords 
clearly would not suffice to hold thin, wide patches in place, and there is 
nothing corresponding to the supporting toes of either Slater's or the 
defendant's machine. And, as we hâve already noted, the Tyrrel ma- 
chine is absolutely incapable of applying any material, either thin 
paper, tape, or cord, to the body portion of an envelope blank. 

We pass on to the considération of the Timmis patent. 

Prior to the invention of Timmis, the tearing envelopes were made 
by the use of threads and wires in the envelopes by which the tearing 
was done. But there were certain objections to the use of wire or 
cords, and it occurred to Timmis to obviate them by substituting a strip 
of fabric. Attempts had been previously made to substitute a nar- 
row tape, but the difficulties in feeding a narrow tape to the machine' 
were found to be so great that the matter was abandoned. Timmis 
sought to overcome thèse by feeding the tearing material into the ma- 
chine from a roll whose width was equal to the length of the strip. 
The amount of the feed from the roll of tearing fabric at each cycle 
of opération of the machine was equal to the width of the tearing 
strip. 

The Timmis patent is No. 679,921 and was issued on August 6, 1901, 
to Walter S. Timmis, of the city of New York, borough of Brooklyn. 
In his spécification Timmis said : 

"My invention relates to machines for manufacturing envelopes, and more 
partleularly to macliines for conipleting the envelopes after blanks for the 
same hâve been eut into proper form and. comprises, wlth other features, means 
for cutting from a roll of sultable fabric a strip of proper length and for at- 
taching the same to the envelope-blank adjacent to one of the folding-lines 
thereof, whereby, when the blank is folded over along such foldlng-line, the 
inclosed strip, together vcith the portions of the blank covering the same, will 
form a bulky portion, v^hich may be readily taken hold of and torn ofC for 
the purpose of opening the envelope without tearing the other portions of 
the same, ail as hereinafter more partleularly set forth. ïhe use of a flat 
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strip I consider préférable to tte use of a thread or cord on account of the 
great difficulty experienced in attachlng the latter; it having been found 
Impracticable to draw the thread or cord over and afflx it in a sufflciently re- 
liable and permanent manner to make it useful as an opener." 

He also states : 

"In carrying out my invention I use, in comblnatlon with the means hirt- 
inafter described, whlch eonstitute the Invention, gumming, picking and fold- 
ing devices of a gênerai character, such as are well known in the art." 

And again he states : 

"In carrying out my invention I provide mechanlsm, as hereinafter moie 
partlcularly described, for Intercepting the blank in Its travel from the picker 
to the folUing device and for placing it underneath a mechanlsm whlch cuts 
a strlp from a larger pièce or sheet of fabric and immediately afterward pastes 
sald strip along one of the foldlng Unes of the envelope. The strlp of gum 
for thus securlng said strip bas preferably been previously applied to the 
blank by the pleker, but it may instead be applied to the strip itself Immedi 
ately before cuttlng it olï, as exemplified In some of the accompanying illus- 
trations of my improved appliances. After this opération the blank is shlfted 
to the folding apparatus, and the envelope is completed there in the usual 
manner." 

The claims o£ the Timmis patent recite the successive steps of gum- 
ming the blank, cutting olï the strip, applying the strip to the blank by 
pressure, and folding the blank. Mr. Timmis testified as to the work- 
ing of his machine as f ollows : 

"The opération of the machine as built was as foUows: The blanks were 
piled at the front of the machine on the elevator table, as is usual in machines 
of this gênerai character, the top blank of the pile being separated from the 
pile by means of the usual picker, the gumming device which placed gum on 
the blank both for the sealing tlap and the back and side flaps, but in addi- 
tion thereto there was another picker, which deposited a strip of gum on the 
blank for the purpose of receiving the strip of fabric. After the blank iss 
stripped from the picker devices, it falls upon the convoyer, which conveys it 
to the central station, at which point it is adjusted in correct position by means 
of the adjustable stops, previously referred to. While the blank was being 
conveyed to the central station, the feeding roUers of the strip attachment 
operated upon the fabric and fed forward a portion of the fabric through the 
upper and lower guide previously referred to. After the blank bas reached 
the central station, the upper part of the guide is forced dovvn by means of 
spring seated pressure on top of the fabric, and thereby clamped to the lower 
part of the guide, after which both the upper and lower part of the guide 
move down together, carrying the fabric withln one-sixteenth of an inch of 
the blank. The knife and plunger follow the guide, eut off the strip, and 
attach it to the blank, the guide raises, after which the plunger raises. The 
strip, now being attached to the blank in proper position, is conveyed to the 
folding box, the plunger descends, and the varions flaps of the envelope are 
folded over and dropped into the delivery chain in the usual manner. The 
slack provider, previously referred to, consisted of a horizontal bar mounted 
on the plate, which carries the lower guide. The fabric being made to pass 
under this horizontal bar and over another horizontal bar placed close to 
the flrst-named bar but in a higher plane. The fabric being held tant by 
the elamps and feeding roUers at the one end and the roU of fabric being 
free to rotate upon its own axis, the action of the first-named horizontal bar 
upon the downward movement of that bar was such that the roU was rotated 
a sufflcient amount to provide a slack in that part of the fabric between the 
feeding rolls and the roll of the fabric, so that on the retum of the upper' 
and lower guides, and upon the séparation of thèse guides, the feeding rolls 
were free to feed a portion Of the fabric Iwtween thèse guWes without having 
to pull the roll of fabric or overcome its inertia. The guides and the plunger 
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knife were both operated by means of eams; there belng one cam for each. 
Both the plunger and knlfe combinatlon and the guides were connected to 
the cam mechanism by means of a lever fulcrumed between the eam shaft and 
the plunger and guide mechanism. This fulcrum was common to the two 
meehanisms and was mounted upon a plate, which plate was arrangea to 
move up and down so that, when the fulcrum was lu the upper position, nei- 
ther the plunger knife nor the guide would corne down to the presser table, 
but, when the fulcrum was in the lower position, both the plunger and guide 
were set in operative position. This moving of the fulcrum was performed by 
means of a toggle arrangement and connected to the front of the maohiuo 
by means of a rod, upon which there was also mounted a device for throwing 
out of operative connection the feeding pawl which turned the feed roUs. 
The whole purpose of this fulcrum moving device and throw-out feed mech- 
anism belng for the purpose of convenlence in the opération of the machine, so 
that every function of making the envelope outside of the strip-attaching mech- 
anism could be tested out before the strip-attaching mechanism was put in 
opération." 

A machine under this patent was constructed in the latter part of 
Ihe year' 1901, although the strip-attaching mechanism was organized 
somewhat differently from that stated in the patent. The machine 
was not a commercial success, although several thousand envelopes 
were made on it. A corporation organized to exploit it found it im- 
possible to interest capital in the enterprise, and the machine was put 
in storage. 

Now it must be said of the Timmis patent, as we said of the 
Tyrrel patent, that it does not relate to a machine for making win- 
dow envelopes, and that the machine of this patent is as incapable 
of making window envelopes as the Slater machine is incapable of 
making tearing envelopes. The machines turn out différent products. 

Timmis applies a strip of gum along and near one edge of the 
envelope. Slater on the other hand applies a band of gum around 
an outlook opening in the face of the envelope. The strip-applying 
mechanism of Timmis is so organized that it cuts off a very narrow 
strip of a stout textile material and applies that along one edge of the 
envelope. But the Slater machine applies a broad transparent patch 
of thin, fragile paper over the outlook in the body of the envelope. 

We shall not consider the mechanism of the Timmis patent in dé- 
tail. Its mechanism is so far removed from the mechanism of the 
Slater machine as to make it unnecessary to do more than state in a 
gênerai way certain conclusions which we hâve reached concerning 
it: (1) There is nothing in it which comprehends the idea of an 
annular gummer or of the idea of using such a gummer to lay an 
absolutely even band of gum around an opening in the blank for a 
window envelope. (2) The feed roUs which snap the edge of a pièce 
of fabric under the reciprocating knife and plunger cannot manipulate 
or handle a patch for a window envelope, (3) The tearing fabric in 
ail the modifications shown in the patent is applied to one of the flaps 
of an envelope and not to the body portion. (4) There is no device 
for holding and controlling a patch of paper and applying it accurately 
to the surface of an envelope blank. 

It would be impossible in the Timmis patent, as we stated it to be 
in the Tyrrel patent, to so reconstruct the machine by reportioning 
the parts as to fit it to make window envelopes. We do not think that 
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a skilled mechanic could take either the Tyrrel or the Timmis ma- 
chine and, without the aid of the disclosure made by Slater, construct 
out of either of them a machine which would successfully make win- 
dow envelopes. 

In 1910 Mr. Timmis, having before him the Slater patent, secured 
possession of the Timmis machine of 1901, took it from storage, and 
constructed what in this record is called "the Timmis Démonstrative 
Model." The purpose of this was to show that the Timmis ma- 
chine could be organized to make window envelopes. The newly con- 
structed machine, for numerous changes were made in it, no less than 
eight new parts being added, was constructed for the purposes of this 
case. And counsel for the défendant claim that this reconstructed 
machine can make a window envelope. In reply to the assertion that 
the Timmis machine cannot make a window envelope, the defend- 
ant's counsel say: 

"This is true if by a window envelope is meant only the particular embodî- 
ment of window envelope shown in the Slater patent" 

And he asks : 

"Assuming, while not admitting, that the Slater machine makes window en- 
velopes through which an address can be viewed, and the Timmis machine 
makes envelopes in which the window, if one were eut, would be too small 
to permit the inspection of the addre.ss, can it be said that the machine Itself 
Is necessarily a différent mechanism from the machine which makes the 
other?" 

Now we hâve already stated our opinion concerning the machine 
made in 1901 under the Timmis patent, and we do not fiind occasion 
to modify that opinion by virtue of the changes in the mechanism in- 
troduced in the reconstructed machine of 1910. We do not regard 
that machine as of serious probative force. And we call attention to 
the statement made by Mr. Justice Blatchford writing the opinion of 
the Suprême Court of the United States in Consolidated Safety Valve 
Co. V. Crosby Steam Gauge & Valve Co., 113 U S. 157, 170, 171, 5 
Sup. Ct. 513, 521 (28 h. Éd. 939) (1885): 

"In regard to ail of the above patents, addueed against Richardson's patent 
of 1866, it may be generally sald that they r.ever were, in thelr day, and be- 
fore the date of that patent, or of Richardson's patent, known or recognized 
as producing any such resuit as his apparatus of that patent produces, as 
above defined. Likenesses in them, in physical structure, to the apparatus of 
Richardson, in important partlculars, may be pointed out, but it is only as the 
anatomy of a corpse resembles that of the llving belng. The prier structures 
never effected the kind of resuit attained by Richardson's apparatus, because 
they lacked the thlng which gave success. They did not hâve the retardlng 
strlcture which gave the lifting opportunity to the huddled steam, combiued 
with the quick falling of the valve after relief had corne. Taught by Richard- 
son, and by the use of his apparatus, it is not difficult for skilled mechanics 
to take the prior structures and so arrange and use them as to produce more 
or less of the bénéficiai results first made known by Richardson ; but prior to 
1866, though thèse old patents and their descriptions were accessible, no valve 
was made producing any such results." 

We do not discover in the prior art, as that art is disclosed in the 
record before us, anything which invalidâtes the patent in suit. 

The défendant introduced upon the market in 1904 a type of en- 
velope which is termed the "Self-addressed." This envelope was in 
223 F.— 22 
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substance the Callahan envelope of patent No. 701,839. At the time 
this envelope was introduced upon the market, and for some time 
thereafter, the transparent patch was applied by hand. Défendant 
interested its shop superintendent, one Thomas W. Kienast, in an 
endeavor to construct a machine to apply the patch. Kienast got up 
a paper cutting and patch applying device and attached it to the 
original Timmis machine of 1901, and which had been in storage since 
1904. Removing the Timmis cutting and applying attachment of 
1901, he attached his device in the same location between the gummer 
and the folder where the Timmis cutting and applying device had been 
attached. The improvements made by Kienast were solely in the 
matter of cutting and applying the patch, and no new construction or 
principle of opération in the matter of gumming or of feeding or of 
folding the blank was involved. He applied for a patent on thèse im- 
provements limiting his claims to the mechanism for cutting and 
applying the patch, including the receiving table for supporting the 
blank in the period of dwell. His appHcation was held up for a year 
and four months, but on April 7, 1908, a patent, No. 884,335 was 
issued to him. In his spécification Kienast stated that his invention 
related to "an improvement in machines for making envelopes having 
incorporated therein a transparent paper strip through which Vi'riting 
upon an inclosure placed within the envelope may be viewed, thereby 
making the envelope one commonly termed a 'self-addressed enve- 
lope,' " he coiitinued : 

"The présent invention pertains to mechanism whereby the transparent pa- 
per web is fed, eut iuto strips of the desired size, and applied to the envelope 
blanks that are provided with eight openings at the points to which the trans- 
parent paper strips are to be applied." 

But the fact that défendant is acting under a patent cannot excuse 
it, if in fact it is infringing. 

The court below thought that a narrow scope should be given to 
the claims of the patent in suit. In this it was in error. Slater being 
the first person who succeeded in producing an automatic machine for 
making window envelopes, he was entitled under the law to a libéra! 
construction of the ternis of his patent. If he had been a mère im- 
prover upon a prior machine by which the same gênerai resuit was 
accomplished, the court would bave been right in giving a narrow 
construction to his claims. But such is not the case. And the prin- 
ciple of the patent law is well established in this country, and indeed 
in England as well, that a libéral construction is to be given to a patent 
of the class to which the one in suit belongs. 

In Hobbs V. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L- Ed. 586 
(1901) the Suprême Court sustained a patent to one Beach on the first 
automatic machine for attaching stay-strips to the corners of paper 
or straw board boxes. Before Beach's machine was invented it had 
been customary to apply the stay-strips over the joints at the corners 
of the boxes by pasting them down by hand. His machine applied 
paste to a strip of material, fed the strip over the corner of the box, 
eut it, and then applied the eut and gummed strip to the outside 
corner of the box by a die having a right-angled recess to fit that 
corner. The machine was based upon ideas that were familiar in a 
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number of the arts. The novelty did not réside in any particular thing 
or in any particular mechanism. The novelty existed in the fact that 
there was a new mechanical resuit. It was sought in that case to 
invalidate the patent by référence to a prior machine for applying the 
address slips to folded newspapers in which the address slip was au- 
tomatically gummed, fed to the attaching devices, and eut off and 
attached by plungers having flat faces. The principal différence in 
mechanical construction between the Beach machine and the prior 
machines for applying the address slips was in the shape of the at- 
taching dies, which in the box machine was so shaped as to fit the 
corners of the box, and which in the other machines were flat so as 
to apply the flat strip to the folded newspaper. The Suprême Court 
held that it involved invention to see that a machine used for applying 
the address slips to folded newspapers was adaptable to the work of 
the Beach device and to make such changes as were neccssary to 
adapt that device to its new function. The invention, the court de- 
clared, consisted "rather in the idea that such change could be made 
than in making the necessary mechanical altérations." The Beach 
patent originally came before Judge Coxe in the Circuit Court for the 
Northern District of New York, and he sustained it upon the ground 
upon which it was ultimately sustained bv the Suprême Court. Beach 
V. American Box Machine Co. (C. C.) 63'Fed. 597 (1894). This court 
affirmed it (Inman Mfg. Co. v. Beach, 71 Fed. 420, 18 C. C. A. 165 
[1895]), and the patent was also sustained by the Circuit Court of 
Appeals in the First Circuit (Beach v. Hobbs, 92 Fed. 146, 34 C. C. 
A. 248 [1899]). 

In Morlev Machine Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. 
299, 302, 32 L. Ed. 715 (1889), the Suprême Court, speaking by Mr. 
Justice Blatchford, stated the law as follows : 

"Wliei'e an invention is one of a primary eharacter, and the mechanical func- 
tions performed by the machine are, as a whole, entirely new, ail subséquent 
machines which employ substantially the same means to accomplish the same 
resuit are infringements, although the subséquent machine may contain im- 
provements in the separate mechanisms which go to make up the machine." 

The same court had announced the same principle in McCormick 
V. Talcott, 20 How. 402, 405, 15 L. Ed. 930 (1857), where, speaking 
through Mr. Justice Grier, it said: 

"If he be the original inventer of the device or machine called the divider, 
he will hâve a right to treat as inf ringers ail who make dividers operating on 
the same principle, and performing the same functions by analogous means or 
équivalent combinations, even though the infringing machine may be an im- 
provement of the original, and patentable as such. But if the invention 
claimed be itself but an improvement on a known machine by a mère change 
of form or combination of parts, the patentée cannot treat another as an in- 
fringer who has improved thé original machine by use of a différent form or 
combination performing the same functions. The inventer of the flrst improve- 
ment cannot invoke the doctrine of équivalents to suppress ail other improve- 
ments which "are not mère colorable invasions of the flrst." 

In Morley Sewing Machine Co. v. Lancaster, supra, the Suprême 
Court sustained the validity of a patent for automatically sewing shank 
buttons to shoes and fabrics. The machine consisted of three groups 
of mechanisms: (L) A mechanism for holding the buttons in mass 
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and delivering them separately, in proper position, over the fabric, so 
that they could be attached to it by the sewing and stitching mechanism. 
(2) A stitching mechanism. (3) A mechanism for feeding the fabric 
along so as to space the stitches and consequently the buttons when 
sewed on. 

Morley in his patent had combined thèse mechanisms for the first 
time in the art into an automatic button sewing machine, and the 
court held that, having donc this, he was entitled to a hberal con- 
struction of his patent. The substance of the défense in that case 
was that there were certain spécifie différences between the button- 
feeding mechanisms of the Morley machine and of the Lancaster 
machine which was alleged to infringe, and also that there were cer- 
tain spécifie différences between their sewing mechanisms; and hence 
no infringement. The Suprême Court held that, notwithstanding the 
existence of thèse spécifie dift"erences between the mechanisms of the 
two machines, the Lancaster machine infringed the Morley patent. 

The rule laid down in the Lancaster Case is applicable to the pat- 
ent in suit. That there were spécifie différences between the patent in 
suit and defendant's machine is true. Those différences the court be- 
low stated as follows : 

"In the Klenast machine the transparent patch is produced by the machine 
from a continuons web of transparent paper Instead of belng produced outside 
of the machine, and a patch is formed for each iudivldual blank, as the blank 
arrives in position to hâve the patch applled to it. Thls Individual patch is 
lowered wlthout pressure and entlrely free and separate from the remalnder 
of the patch material until it cornes into contact wlth the gummed surface 
around the wlndow openlng of tUe envelope blank, whereupon tlie mecha- 
nism viffaich lowered it rlses and leaves it, wlthout the previous application of 
sudden impact or pressure upon the blank." 

The court below thought that, while thèse différences might be slight, 
they were sufficient to deny a decree on the ground of infringement, 
"in view of the narrow scope which must be given to the clainis of 
complainant." But, as we hâve pointed out, the patent in suit is not 
to be given a narrow but a libéral construction, and "the slight dif- 
férences" referred to amount to an infringement of the patent, the 
invention being of a primary character, as the defendant's machine em- 
ploys substantially the same means to accompHsh the same results that 
the complainant's machine accomplishes. The defendant's machine 
has each and every élément that is found in the complainant's machine, 
and they are combined in the same way and produce the same resuit. 
It is immaterial that in the two machines the patches are fed to the 
same attaching mechanism in a somewhat différent but équivalent 
manner. 

The testimony shows that the defendant's machine has essentially 
the mechanism of the complainant's machine. It embodies instrumen- 
talities for automatically applying adhesive material around the win- 
dow opening; for feeding the gummed blank forward over the press- 
ing table; for registering the blank on the pressing table; for 
applying a transparent patch to the blank to cover the window open- 
ing and overlap the gummed margin around the opening; for apply- 
ing pressure to the transparent patch to secure its firm adhésion to 



OUTLOOK ENVELOPE CD. V. SAMUEL CUPPLES ENVELOPB OO. 341 

the envelope blank; and for removing the envelope blank with the 
patch attached thereto from the pressing table. 

The combination described in daim 5 of the patent in suit is em- 
bodied in defendant's machine in that it combines the following élé- 
ments: Mechanism for gumming around an opening in the blank; 
mechanism for folding the blank; mechanism for feeding the blank 
from the gumming to the folding mechanism with an intervening 
period of dwell; and mechanism between the gumming and folding 
mechanisms for applying a patch over an opening in the envelope blank. 

The combination described in claim 15 of the patent in suit is em- 
bodied in defendant's machine in that it combines mechanism for 
gumming an envelope blank around an opening therein and mechanism 
for folding the flaps of the blank ; means for feeding the blank from 
the gumming mechanism to the flap folding mechanism; and mecha- 
nism interposed between the gumming mechanism and the flap folding 
mechanism for applying a patch to the blank to cover the opening 
therein. 

It is immaterial that in the two machines the patches are fed to 
the same attaching mechanism in a somewhat différent manner. In 
complainant's machine the patches are fed downwardly from a pile 
of patches and in defendant's machine they are fed and eut from a 
continuous strip. But, so far as the patch attaching mechanism is 
concerned, the essential thing is that the patch should be fed to a 
patch holder at a point directly over the window of an envelope 
blank. This is donc in both machines. After the patch has been 
fed into the holder in each machine, the attaching mechanism ap- 
plies the patch in the same way. The attaching box in each machine 
is lowered so that the patch rests upon the gummed edge of the win- 
dow hole. It may be true that in the complainant's machine a stronger 
pressure is used in the lowering of the plunger onto the gummed 
blank, and that a lighter pressure suffices in defendant's machine. 
But both machines, in our opinion, use some degree of pressure, and 
it cannot be said that plaintiff's machine requires pressure upon the 
blank and defendant's machine does not. However that may be, it 
cannot be décisive of the question involved. 

Défendant claims that his machine is an improvement on the ma- 
chine of the patent in suit in that more patches can be contained in 
a roU of transparent paper than can be put into the magazine patch 
holder of the Slater machine, and that the stoppages, each taking a few 
seconds, for the renewal of the patches, are less in number in his 
machine than in the machine of the complainant. We are not con- 
cerned to inquire particularly whether this be as claimed. It may 
be true, although the complainant insists that the theoretical loss of 
time in putting patches in bunches into the patch réceptacle of the 
Slater machine "is infinitésimal and negligible." But, conceding that 
in the particular mentioned the Kienast machine has improved upon 
the Slater machine, the fact remains that the improvement cannot 
save the défendant from the charge of infringement. 

Patent No. 893,105, issued by the United States Patent Office 
to William D. Slater, being valid and infringed by défendant, the 



342 223 FEDERAL EBPOETBE 

decree of the court below is reversed, and a decree for injunction 
and accounting is to be entered in pursuance of the praj'ers of the 
bill of complainL 



ADETAN WIRE FENCE CO. v. UNITED FENCE CO. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1915.) 

No. 2530. 

1. Patents ©=328 — Vaiiditt — ^Ties foe Wiee Consteuctiow and Dies foe 

MAKiNa TnEM. 

Claim 1 of the Williams patent, No. 533,403, for an improvement in tles 
for wire structures, sucli as wire fences, and the Tift'any patent. No. 7.55.- 
187, for an improvement in dies for forming sucli ties, held void for lack 
of patentable invention, in view of prior patents. 

2. Patents <S=326 — Validitt — Combinations — "Ikvemtion." 

Where the éléments of a combination and the resuit attained by It were 
old, and the change in the means of attaining such resuit showed nothing 
more than mechanical skill, there was no "invention." 

[ll'd. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. ®=a26. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention. 

Patentability of combinations of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Aiken, 91 O. C. A. 123.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit by the Adrian Wire Fence Company against the United Fence 
Company. From a decree for défendant, plaintiff appeals. Affîrmed. 

Edward Rector, of Chicago, 111., for appellant. 
Walter H. Chamberlin, of Chicago, 111., for appeJlee. 
Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit to enjoin alleged 
infringements of three patents and to recover the usual profits and 
damages. One of the patents was issued January 29, 1895, to Eugène 
L. Williams and John S. Williams jointly, and numbered 533,403; lat- 
er, through mesne assignments, the patent was transferred to the plain- 
tiff ; and the invention claimed is for an improvement in "ties for wire 
structures." The second patent was issued March 22, 1904, to George 
Sylvester Tiffany, assigner, by mesne assignments, to the plaintiff, 
and numbered 755,187; the invention is in terms claimed to be an 
improvement in "dies." The third is alleged to hâve been issued to 
George S. Tiffany, assignor to the plaintiff, and numbered 774,210; 
and counsel for plaintiff dismissed the bill as to this patent, calling it 
the "Tiffany tie patent." The answer is in effect a déniai of inven- 
tion in or infringement of either of the two patents first mentioned. 
The court found that the first patent was not inf ringed, without pass- 

<5=:3For other cases see same topio & KEY-NUMBER In ail Key^Numbered Digests & lode-xes 
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îng upon its validity, and held that the second patent is invalid. Plain- 
tiff appeals. 

[1] 1. The Williams Patent. The . prominent feature of this de- 
vice is a wire tie designed to fasten the intersections of cross-wires. 
According to the claim in issue, one of the wires is bowed to receive 
the other at the intersecting points ; while the spécification and draw- 
ings show both wires are so bowed at thèse points. The use of the 
tie is not Hmited to any specified wire structure, but is extended gen- 
erally to "wire structures." The infringement charged in the instant 
suit, however, concerns wire fencing; and the évidence, for the most 
part, relates to structures of that kind. The fences, as constructed 
under authority of plaintiff, consist of horizontal or strand wires and 
vertical stay wires, and both are oppositely bowed at the intersections 
and there fastened with this form of tie. The tie is made of a staple. 
The loop (or bend) of the staple engages the vertical wire horizontally 
at the upper end of its bow, with the legs passing over and engaging 
the strand wire at both ends of its bow, and the points turning to and 
bending in opposite directions partially around the vertical wire at 
the lower end of its bow. The tie so made is circular in form, having 
two bearings on one side of the vertical wire and two on the oppo- 
site side of the strand wire. The combination described in the spéc- 
ification and illustrated by drawings, is covered by two claims ; both 
claims are in issue under the pleadings, but in the évidence and argu- 
ments only the first one is, and it is set out in the margin.^ The Sta- 
ples used in making the ties and their relation to the cross-wires will be 
better understood by the drawings : 

The défense of previous inven- 
tion is set up in the answer; and 
in view of the patents there refer- 
red to, it is urged that want of 
patentable novelty in the Williams 
patent plainly appears. It is there- 
fore necessary to look into the 
prior art. Cross-wires with crimps 
or bows at their intersections ap- 
pear in a number of patents earlier 
than the one in suit. For instance, 
Figs. 2 and 3 of Caldwell's patent 
upon wire fences (October 25, 1887, 
No. 372,060), show cross-wires 

with intersecting bows, which are the same as those of Figs. 4, 5 and 
6 of the patent in suit ; this is not apparent in Figs. 4 and 5, but the 
spécification states that the bows of thèse wires are the same as those 
in Fig. 6. Both Leggett and Staples, the one in bis patent spring bed 
bottom (August 19, 1890, No. 434,794), and the other in his patent 
spring support for upholstery (September 20, 1892, No. 482,908), show 

1 "The combination in a wire structure, of the crossed wires, one of whlch 
Is bowed to receive the other, with a tie consisting in a staple engaging with 
its bend the said bowed wire with its legs crossing the other wire and its 
points bent around the bowed wire from opposite sldes, substantially as de- 
scribed." 
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cross-wires with intersecting bows. Jones, in his patent on ivire fences 
(I\ovember 1, 1887, No. 372,625), displays cross-wires with the strands 
bowed at the intersections ; and Mitchell, in his patent on such fences 
(April 16, 1889, No. 401,450), illustrâtes his device by uprights which 
are bent to fit the strand wires at the points of crossing ; while Hay- 
den, in his patent on a wire-fastening device for metaJlic fence posts 
(April 20, 1886, No. 340,311), discloses bows in strand wires at his 
post f astenings. 

It hardly need be said that the staples used by Williams differ in no 
material respect from the ordinary and well known commercial staple. 
It is true, as the spécification states, "the members of the staple are 
carried ont of alignment with each other" (Fig. 2), so that when viewed 
in side élévation the contour of an inverted V appears (Fig. 3) ; yct it 
is urged that one of the advantages of the tie is that the commercial 
staple may be conveniently used in making it. 

i"!aldwell used a "clasp or staple" to fasten the vertical and hor- 
izontal wires at their intersecting points. It is stated in his specifica- 
lion : 

"The mothod of uniting the longitudinal and Tertical wires at thelr inter- 
sections [is] by meaus of a clasp or staple beut around the crlmped portion of 
each wire." 

The clasp or staple was used by placing its bend diagonally across 
the bow of the strand wire and turning its ends in opposite directions 
around the vertical wire at the extremities of its bow. Thus, virtually 
the same kind of instruments (staples) were designed in the Caldwell 
patent and in the Williams patent, to fasten the intersections of the 
same sort of bowed wires, vertical and horizontal. 

The Depew patent upon wire fencing (April 11, 1893, No. 495,029) 
described a "clip that is normally provided with a re-entrant looped 
bend and elongated parallel legs" (practically a staple partially adapted 
for ultimate use), as "a Connecting clamp or tie" at tlie intersections 
of the cross-wires (Fig. 3). The bend of the clip was placed about the 
vertical wire immediately above the strand, with the curves of the legs 
engaging the strand and the ends projecting on both sides of the ver- 
tical wire where they were twisted together. And Mitchell used a wire 
clamp to effect his tie. This clamp was a staple, with the ends of its 
legs bent into hooks. The bend of the clamp engaged the iron up- 
riglit, resting on the shoulder at the upper extremity of tlie bow, and 
the hooks held the strand wire (Fig. 3). This is called by one of the 
experts a "suspension" tie, but its form would not seem to prevent 
clasping the cross-wires firmly. 

In Biggs' patent upon pliers for building wire fences (January 2, 
1894, No. 511,991), a staple is shown (Fig. 3), with its legs turned about 
midway of their length at right angles and in parallel lines. The bend 
of the staple was placed about the vertical wire, resting on the strand, 
and its projecting ends were turned around the strand (Fig. 2). 

[2] In the light of the earlier patents, and ail of them hâve not 
been mentioned, we are of opinion that the Williams device is lacking 
in patentable invention. The éléments of the combination and the re- 
suit attained by it were old ; and upon comparison of the means of at- 
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taînment hère with the old methods, we find no change indicating 
anything more than mechanical skill. The most that can be said of the 
means now in issue is that the staple is disposed about the intersection 
of the cross-wires in a manner differing in some respects from that 
shown by the earlier patents. It is remarkable that the basic contriv- 
ance used for making thèse varions ties, and ail for the same object, 
should hâve been the staple. True, a number of the earlier patents 
show the staple partially changed into the final form desired (though 
without destroying its identity as a staple), while Williams displays the 
staple in its primary as well as its changed form ; and still in the Wil- 
liams tie the teaching of the prior art is none the less apparent. In 
view, then, of the purpose common to ail thèse patents, it cannot signi- 
f y how the patentées placed the staples about the cross-wires at their 
junctions, whether, for example, in the manner shown by Caldwell or 
Depew, or by WiUiams ; for such différences could only vary the ap- 
plication of the tying device or possibly add to the effixiency of the in- 
tersection. It results that the combination in issue was at best simply 
an extension of the original idea, a change in form, an improvement 
in degree ; in short, an old production wrought in an old way — since it 
was without material change in means. This is not invention. It is 
but another instance calling for the application of the principle rean- 
nounced by Mr. Justice Shiras in Market Street Railway Co. v. 
Rowley, 155 U. S. 621, 629, 15 Sup. Ct. 224, 228 (39 L. Ed. 284). 

"The case is obviously wlthin the principle, so often declared, that a mère 
carrying forward of the original thouîiht, a change only in form, proportions, 
or degree, dolng the same thing in the same way, by substantially the same 
means, with better results, is not such an invention as will sustain a patent. 
Koberts v. Ryer, 91 V. S. 150 [23 L. Ed. 267] ; Belden Manufacturing Co. v. 
Challenge Corn Planter Co., 152 U. S. 100 [14 Sup. Ct. 492, 38 L. Ed. 370]." 

See Smith v. Nichols, 21 Wall. 112, 118, 22 L. Ed. 566; Burt v. 
Evory, 133 U. S. 349, 358, 10 Sup. Ct. 394, 33 L. Ed. 647; Grant v. 
Walter, 148 U. S. 547, 553, 13 Sup. Ct. 699, 37 L. Ed. 552; Galvin 
v. City of Grand Rapids, 115 Fed. 511, 517, 53 C. C. A. 165 (C. C. 
A. 6th Cir.) ; Soehner v. Favorite Stove & Range Co., 84 Fed. 182, 
187, 28 C. C. A. 317 (C. C. A. 6th Cir.); Torrey v. Hancock, 184 Fed. 
61, 70, 107 C. C. A. 79 (C. C. A. 8th Cir.) ; and see Lane v. Welds, 99 
Fed. 286, 290, 291, 39 C. C. A. 528 (C. C. A. 6th Cir.) ; Brown Hoisting 
& Conveying Mach. Co. v. King Bridge Co., 107 Fed. 498, 504, 46 C. C. 
A. 432 (C. C. A. 6th Cir.). 

2. The Tiffany Patent. It is stated in the spécification : 

"This invention relates to dies into which may be driven a staple and whlch 
will form said staple in the shape of a knot or tie upon crossed wires passing 
through the dies to unité said crossed wires, as in the making of wire fencing." 

The spécification further states: 

"The object of the invention is to provide simple and eflBcient means for 
forming the tie into a pecullar shape upon the crossed wires within the 
dies. * • •" 

Doubtless the tie so provided for is the one as to which the bill was 
dismissed ; it corresponds in the main with the Williams tie. The two 
ties are, however, differently applied to the cross-wires. According 
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to the Tiffany patent, and the testimony of plaintiff's expert, the loop 
and the ends o£ the staple engage the strand wire, while in the Williams 
tie, as we hâve seen, thèse parts of the staple engage the vertical 
wire. Still it is fairly to be inferred f rom the évidence and arguments, 
though it is not distinctly stated, that the Williams tie can be prodiiced 
upon the Tiffany dies; yet, as counsel suggest, the patentable quality 
of the dies is to be tested regardless of the Williams tie. The dies vvill 
be more readily understood through inspection of the drawings, in con- 
nection with the claims and interpolations thercin of the référence 
numerals of the drawings, as one of the experts has shown. The draw- 
ings are as follows : 
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The claims, with the interpolations mentioned, appear in the mar- 
gin.^ Hère again the défenses made include the one of previous inven- 



2 "1. Dies having transverse reglstering channels [S, 8 and 4, 0} for tlie ré- 
ception of the cross-wires [12,141, one of said dies [1] having an iiiclined way 
[2] and a semicircular recess [5], the other of said dies [6] liavin,i; a central 
concavity [7] with curved branches [11] leading from opposite sides thereof, 
wbich curved branches register with the opposite terminais of said semi- 
circular recess [5]. 

"2. The combination of the dies, one die W] having an Inclined way [2] and 
a transverse channel [S] below the plane of the highest point of said way, a 
semicircular recess [S] whose terminais abut upon said channel [,">], the other 
of said dies [6] having a central concavity [7] crossed by a transverse chan- 
nel [S], said central concavity having curved branches [11] wbich register with 
the terminais of the semicircular recess [5] in the first-montioued die, and a 
registering channel in the face of each die at right angles to the flrst-men- 
tioned channel [the channel -J In the case of die 1 and the channel 9 iu the 
case of die 6']. 

"3. In a device for the purpose set forth, the combination of the opposed 
dies having registering channels [3, 8 and 4, 9] In their inner faces which 
cross at right angles, one of said dies [6] having concave branches [11] which 
cross one of the channels [S] below the plane of the bottom thereof, the other 
of said dies [i] having a semicircular recess [5] which registers with the ter- 
minais of said branches [11] to direct the ends [13] of the tyiug-staple past 
each other and under one of the crossed wires [14]. 

"4. The combination of the opposed dies having registering cross-channels 
[3, 8 and 4, 9] in the meeting faces thereof, a semicircular recess [5] in one 
of said dies [1] crossed by one of said channels [-}] and depressed below the 
plane of the bottom thereof, the opposite die [6] having a dépression [7] and 
concaved branches [11] crossing one of the channels [S] thereni, said concaved 
branches being adapted to lead the ends [13] of the staple into the opposit» 
terminal of said semicircular recess in the opposing die to direct said ends 
[13] past eacli otlier and cause them to lie concentric in the same plane." 
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tion, and several earlier patents describing dies kindred to those now in 
issue are referred to. Defendant's counsel insist, moreover, that dies 
are made simply to reproduce a previously designed object and can- 
not involve invention for that reason. The contention in eiïect is 
that the shaping of dépressions, such as channels, recesses, or the like 
in the faces of dies, is predetermined, and so calls for imitation, and 
not invention. In view of the prior art, this is a broader proposition 
than we are required to consider. Williams intended his tie to be made 
through the médium of a suitable die, though apparently he did not 
regard the die as a device also calling for the exercise of the faculty 
of invention. His spécification states that the vertical and strand wires 
are to be tied together as shown in Figs. 5 and 6, and proceeds : 

"The staple Is then manipulated tbrough the médium of a suitable die In a 
manner to carrj' its ends in direction of one another, so that tbey will curve 
over the vertical wire * * * at a point below the horizontal wire." » 

Any considération of the claims and drawings of the Tiffany pat- 
ent will show that whatever improvement was made by Tiffany is to 
be found in the peculiar shaping of the channels and recesses of the 
opposed faces of the dies. When the staple is forced between the dies, 
it will obviously follow the lines of least résistance, and so be bent 
around the intersection of the tvi'o cross-wires there held, and converted 
into a tie like that of Fig. 3 of the drawings. 

Nearly four years before the date of the Tiffany patent, the Lamb 
Wire Fence Company, assignée of Lamb and Hoxie, was granted a 
patent (April 3, 1900, No. 646,497) disclosing two die constructions, 
both of which are in principle similar to the die construction in issue 
and one of which produces a tie hke that of Tiffany. The Lamb and 
Hoxie ties are shown in Figs. 14 and 24 : 

The faces of both sets of dies 
show transverse registering chan- 
nels for the cross-wires. The first 'ï^--^^- L, .r^.£^ 
set is provided with spirally located 
and registering grooves deeper than 
the transverse channels and cross- 
ing them diagonally ; also with regis- 
tering recesses for the admission of 
a plunger with a shoulder and con- 
tinuing reduced width for receiving 
and driving a straight tie wire. The plunger forces the tie wire between 
the dies in the plane of the cross-wires and into the spiral grooves about 
the intersection of the cross-wires, producing the resuit seen in Fig. 
14. The only différence that need be mentioned between the first set 
and the second set of thèse dies concerns the tie-forming grooves of 
the dies ; the second set being provided with arcs or circular grooves, 

» Attention may hère be dlrected to the device subsequently designed by John 
S. Williams and patented, called "wire crimping and fastening pliers," which 
Is used for making the Williams tie in the field during fence construction. 
The patent bears date February 2, 1897, and the device has recesses and curves 
for holding the cross-wires and forming the staple into a tie about the inter- 
section analogous to those of the Tiffany dies. 
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instead of the spiral grooves of the first set, and the plunger forces the 
lie wire in the same plane as it does in the other but through the circu- 
lar grooves and about the cross-wires with the resuit shown in Fig. 24. 
It need not be said that, when the sections of thèse two sets of dies are 
placed face to face, the respective tie-forming grooves are so shaped 
as to constitute continuous channels for the guidance of the tie wires 
and the formation of the knots or ties desired. It is true that a straight 
tie wire is employed in both sets of thèse dies, while a staple (a U- 
shaped wire) is used in the Tiffany dies. The Lamb and Hoxie tie 
wire is driven into the grooves provided for its réception and guidance, 
with only one end forward, and the Tiffany staple is driven into its 
grooves with both ends forward. Can it be that tliis différence intro- 
duced by Tiffany amounts to invention? The answer will not be 
found in a considération of the form of his tie ; for that was old and 
is not part of his claims. It must be found, as already stated, in 
what was donc through the introduction of channels, grooves and re- 
cesses, into the faces of the dies ; and since the methods adopted and 
the results achieved are practically the same in both devices, it is hard 
to see why Tiffany did more than to introduce a mechanical équivalent. 

But, in addition to the teaching of the Lamb and Hoxie patent, Tif- 
fany was previously advised of the fact that dies might be made for 
the introduction of a staple and its formation into a tie. Hoxie had 
accomplished this in 1901 (letters patent No. 678,955). The face of 
one section of his dies contains transverse channels for the réception 
of the cross-wires, and also recesses for forming a tie similar to the 
letter S. The other die member is provided with a slot through which 
the tie wire (the staple) is driven at right angles to the meeting faces 
of the dies and into the tie-forming recesses of the other die. And as 
early as 1899 Lamb ])rovided a die for joining intersecting wires (let- 
ters patent No. 628,986) by carrying cross-wires through transverse 
channels in the faces of the dies and driving two staples through slots 
into the tie-forming recesses and so converting them into a double 
spiral tie about the intersection. Plungers were used for driving the 
Staples, and like the plunger of the Hoxie patent, were worked trans- 
versely to the faces of the dies. Lamb's dies and his method of op- 
ération are so plainly described in his spécification, that we reproduce 
a portion in the margin.* 

It is contended that the Hoxie patent and the Lamb patent should 
be disregarded because the staples were driven into the dies at right 

* "The improvenient consLsts In coacting dies havlng feed slots for the staple- 
like f sisteners, arrangea dlagoiially across the Unes of the wire-receiving chan- 
nels, the latter belug provided in the worklng faces of the dies to hâve the 
deep wire channel of one die cross the corresponding channel of the other die 
at right angles in order to properly position the wires in relation to each other 
and to the feed slots for the staple-liUe fasteners and each die having semi- 
spiral grooves which extend in the gênerai direction of the deep wlre-receivlng 
channel thereof, whereby the locking fasteners may be fed simultaneously 
through the diagonal slots of both dies to be positioned thereby in oppositely 
Inclined directions across the Joint between the crossed wires, and Ûie semi- 
spiral groove of one die opérâtes on the closlng of the dies to twist the ends 
of the staple-like fastener fed by the other die arovmd the wire which is con- 
tained in the said die that effects the twisting of the staple fastener." 
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angles to the plane of the cross-wires, and that it is essentîal to the 
Tiffany dies that they should be separated from each other in the 
plane of the cross-wires to which the tie is to be applied by the dies. 
This ignores the fact that the purpose in ail thèse dies was to fasten 
the cross-wires at their intersection ; it ignores the fact that grooves 
and recesses were worked into the faces of the dies, with différences 
alone in shape and depth according to the form of the desired tie; 
and so would diflferentiate the dies simply by the direction the staple 
was given in its approach to the tie-forming grooves and recesses. It 
is common knowledge that dies in one form or other are old devices, 
and that their différences are worked out through changes made in 
their faces rather than in their opération. The means of introducing 
the material intended to be given shape and form by the use of dies, 
would seem to be of little importance. Tiffany does not describe the 
means to be employed for driving the staple into bis dies, and so leaves 
this feature open to the inference that efficient means were well known. 
Indeed, when substance and not simply form is considered, there is 
such practical resemblance in methods of construction and opération 
between the essential features of the earlier dies and those of the dies 
in question as to show only mechanical equivalency in the latter ; and 
it is vain to say that the variations, some of them exceedingly slight, 
in the forms of the ties produced, indicate the présence in the dies them- 
selves of anything beyond the skill of the die mechanic. Thus the 
éléments of the Tiffany combination, like those of the Williams combi- 
nation, and the resuit attained by the one, as well as the other, were in 
every material sensé old; and when the Tiffany device is subjected 
to the tests of the prior art in die construction and uses, it becomes 
plain that the Tiffany patent in point of validity must be controlled by 
the principles of law we hâve appHed to the Williams patent. 

Furthermore, in view of the state of the prior art touching the feasi- 
bility of bending and uniting pièces of wire into particular forms by 
driving them through pre-designed opposing channels and recesses 
wrought in the faces of an upper and a lower die, the Tiffany patent 
cannot escape application of the principles declared in Peters v. Active 
Mfg. Co., 130 U. S. 626, 628, 629, 9 Sup. Ct. 389, 32 L. Ed. 738. See 
also, Mahon v. M'Guire Mfg. Co. (C. C.) 51 Fed. 681, 683, per Judge 
Blodgett ; Dayton Loop & Crupper Co. v. Ruhl (C. C.) 55 Fed. 649, 
651, per Judge Taft. There is at least strong analogy between the use 
of dies for welding and forming pièces of iron into particular shape 
(as, for instance, in Peters v. Active Mfg. Co.), and for forcing pièces 
of wire into spécial relations and forms such as are described in the 
earlier art hère disclosed. Nor can the décisions just cited be avoided 
upon the theory that the Tiffany dies "are in the nature of machines, 
or active mechanical devices, which co-operate" to form the wire into 
the tie produced by them ; or upon the idea that the tie is applied and 
combined with the cross-wires of the fence structure. The bows of 
the cross-wires were shown as distinctly by the Hoxie patent of 1901 
as they were by the Tiffany patent of 1904, and enough has already 
been said of the other co-operating features of the earlier dies. The 
argument in this behalf of the learned counsel seems to proceed upon 
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the basîS'that Tiffany produced somethitig new instead of something 
old,:and (in the sensé of invention rather than mechanical skill) by 
some.new instead of an old way. It might well be conceded that if 
the Tiffany dies were new in thèse respects they would possess patent- 
able qualities ; but we think upon the f acts the hypothesis is not sus- 
tainable. It follows that the presumption of vaiidity attending the 
grant of the patent, which is so much relied on hère, is not availing. 

We conclude that the first claim, the only one really in issue, of the 
Williams patent, and ail the claims of the Tiffany patent, are void. 
The decree must therefore be affirmed, with costs. 



TOLEDO METAL WHEEL CO. v. FOYER BROS. 4 CD, 

(Circuit Court of Appeals, Sixtli Circuit. April 6, 1915.) 

Ko. 2564. 

1. Appeal and Ebrob iS=j35G— Time fob Perfecting Appeal — Delat With- 

ouT Fault or Paett. 

Where an appeal was allowed and tlie amount of the appeal bond 
fixed b.v a Circuit Judge wlthtn the preseribed tlme, but appro'val of the 
bond and Issuance of citation were referred to oue of the District Judges, 
the appeal wlll not be dlsmissed because, by reason of the temporary 
absence of both District Judges from the district, approval of the bond 
and issuance of citation were delayed untU aïter the expiration of 30 
days. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1926, 
1927 ; Dec. Dig. €==356.] 

2. Patents <ê=>112 — Suit for Infrixoement— Patent as Evidence. 

The grant of a patent Is prinia facie évidence that the patentée Is the 
flrst inventer of the device described and of Its novelty. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 162-165; Dec. 
Dig. ©=5112.] 

3. Patents ©=3226 — Suit for Infrixgement — Evidence — Date of Sale. 

Sales of infringiiig articles as acts of infringement are to be regarded 
as having been made when tlie coutract of sale was made, irrespective of 
the time of delivery. 

[Ed. Note. — For oUier cases, see Patents, Cent. Dig. § 357; Dec. Dig. 
<®==226.] 

4. Patents <&=>311 — Suit fob Infringement — Pleading. 

A pétition of intervention, filed in an infringement suit for the purpose 
of showing a change in the owiiership of the patent and conse<iuently of 
tlie party in Interest as complaiiiaut since the commencement of the suit, 
is to ail Inteuts an original bill in the nature of a supplemental bill, and 
where it adopts the original bill, which alleged infringement to the date 
of its flling, and that défendant "stlll continues to infringe," the pétition 
should be treated as operating to extend the tlme of the alleged infringe- 
ment at least to the date when it was filed, especlally where it was so 
treated without objection on the hearing. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 541, 542; Dec. 
Dig. ©=311.] 

6. Patents <@==>312 — Suit foe Infringement — Suiticienct of Evidence. 

Evidence considered, and held sufficient to make a prima facie case of 
Infringement, where no évidence was ofEered by défendant. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 544-549; Dec. 
Dlg. ©=>312.] 

®=»For other cases see samo toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Attoenet and Client <S=24 — Liiability or Attoenet ïoe Costs — ViEXA.- 

TIOTJSLY INCBEASINQ COSTS. 

Under Rev. St. § 982 (Comp. St. 1913, § 1623), whlch provides tliar If 
any attorney appears to hâve multlplied the proceedings in a cause so as 
to increase costs unreasonably and vexatiously, he shall be requlred, by 
order of the court, to satisfy any excess of costs so created, as well as by 
'the common law, a court bas power on motion to order costs taxed 
against an attorney, where it appears tïïat he is unreasonably and vexa- 
tiously prolonging the taking of dépositions by excessive cross-examlna- 
tion or unvcarrantaWy obstructing the examination of bis client by in- 
structing him not to answer proper questions. 

[Ed. Note. — For other cases, see Attorney and Qient, Cent. Dlg. §§ 32- 
36; Dec. l>ig. ®=24.] 

Appeal from the District Court of the United States, for the West- 
ern Division of the Northern District of Ohio; John M. Killits, 
Judge. 

Suit in equity by Foyer Bros. & Co. against the Toledo Métal 
Wheel Company. Decree for complainant, and défendant appeals. 
Afïirmed. 

J. S. Dodge, Jr., of Chicago, 111., for appellant. 
Almon Hall, of Toledo, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. [1] This was a suit to enjoin 
alleged infringement of a patent, and issue was joined through an- 
swer and replication. The appellee (plaintifif) ofïered évidence to sup- 
port the allégations of the bill, and thereupon the appellant (défend- 
ant) moved to dismiss the cause on the ground that plaintiff s proofs 
did not make a prima facie case. The motion was denied, and défend- 
ant, declining to introduce proofs in défense, prayed final hearing. 
Decree was entered finding infringement and granting the usual 
injunction, référence, and accounting, and the decree contained other 
features, which will be considered later.^ The controlling question 
arising upon the appeal is, whcthcr plaintifï's évidence establishes a 
prima facie case. 

The patent in suit was granted September 7, 1909, numbered 933,- 
079, to Otto Kurz, assigner to Melvin J. Foyer, for certain improve- 
ments in folding perambulators. The perambulators are collapsible 

1 Appellee bas moved to quash the citation and dismiss tbe appeal, beeause 
the appeal bond was not petfected and the citation issued wlthin 30 days of 
the rendition' of the decree. The appeal was allowed and the amount of the 
appeal bond, fixed, witliin the prescrlbed time, by a Circuit Judge of the 
Sixth Circuit; but approval of the bond and issue of the citation were referred 
to one of the District Judges of the Northern District of Ohio. Such approval 
and issue were délayéd untU af ter expiration of 30 days, but by reason alone 
of the temporary absence of both District Judges. Tbe acts of approval and 
issue occarred upon the return of que of the District Judges. Slnce the delay 
mentioned was eaused by no fault of appellant, we think the appeal was 
rightly perfected; and the motion to dlsmiss should be denied. Peugh v. 
Davis, 110 U. S. 227, 228, 4 Sup. Ot. 17, 28 L. Ed. 127 ; J. D. Randall Oo. v. 
Foglesong Mach. Co., 200 Fed. 741, 742, 743, 119 C. C. A. 185 (C. C. A. 6th Clr.). 

ÊsaFar other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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vehîcles adapted to the convenient transportatîon of children. The 
collapsible feature is designed for folding the vehicle into small 
compass so that it may be easily carried, transported, or stored. Oc- 
tober 30, 1909, Foyer filed his bill, January 3, 1910, the défendant an- 
swered, and on the 27th of that month the replication was filed. The 
issues presented were not unusual. The infringement charged was 
that: 

"After the issuing of the letters patent * * * and before the commence- 
ment of this suit," défendant "did, vvlthout the license * * * of your ora- 
tor, and in violation of his rights and in infringement of the aforesaid letters 
patent, and particularly claims 2, 3, 4, 5, 6, 7, 8, and 12 Oiereof, * * * 
malie, construct use and vend to othcrs to be iised vehicles made according 
to * *, * said invention and that it still continues so to do, and tliat it is 
threatening to make the aforesaid veliioles in large quantities and to supply 
the market therewith, and to sell the same." 

November 13, 1909, and before any of the évidence was adduced, a 
corporation was organized under the laws of Oliio, in. the name of 
the Foyer Bros. & Co. ; and on the 29th of that month Foyer as- 
signed the patent to this corporation, and the assignment was re- 
corded in the Patent Office April 8, 1910. July 5, 1910, the company 
fîled an intervening pétition in the cause, setting iip its incorporation 
and alleging that it was engaged in the business of manufacturing 
and selhng perambulators, "commonly called 'gocarts' or 'baby car- 
riages,' " reciting the facts before indicated, and adopting as part of 
the pétition the allégations of the bill previously filed by Melvin J. 
Foyer, as stated ; it prayed to be permitted to prosecute the cause ; 
that défendant be required to appear and answer though not under 
oath ; that petitioner be granted the same relief prayed by Foyer, 
"and for such other and further équitable relief as your petitioner may 
be entitled to in the premises." Défendant appeared and answered, 
and issue was joined. 

The taking of évidence was begun February 21, 1911. The plain- 
tifif offered certified copies of the articles of incorporation of the 
Foyer Bros. & Co., of the letters patent, and of Foyer's assignment 
of the patent (which is in due form) to the corporation, as such assign- 
ment appears of record in the Patent Office. Foyer testified that he 
signed the original of this instrument, and that he is président and 
gênerai manager of the company. Concededly, as early as September 
21, 1909, défendant received a letter from Foyer's counsel, stating, 
among other things, that Foyer had learned that défendant was 
"making and selling folding perambulators which infringe the patent 
of September 7, 1909, No. 933,079," and notifying défendant "to 
cease this infringement." Defendant's président had stamped the let- 
ter as "Answered," but he did not find the answer. An important 
catalogue was introduced through a witness, Mr. Silverman, who tes- 
tified : 

"Q. Hâve you in your possession and can you produce a catalogue of go- 
carts of the Toledo Métal Wheel Company for the year 19097 A, I hâve; 
hère is one." 

His firm (the Kobacker Furniture Company of Toledo) was a 
dealer in gocarts manufactured by défendant. This catalogue bears 
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on the outside of the first sheet of its cover, near the top, the follow- 
ing: "The 'Favorite' Automatic Collapsible Gocarts," near the bot- 
tom, "The Toledo Métal Wheel Co., Toledo, Ohio," and the second 
sheet of the cover contains on the inside, "The 'Favorite' Line of 
Gocarts, Children's Carriages, etc., for 1909." On page 3, pictures of 
a gocart, both in open and folded forms, called aUke "No. 'B' " and 
"Spécial 'B,'" appear; and on page 4, pictures, in similar forms, of 
"No. 'C " are found. The catalogue also contains a stamped state- 
ment over the printed signature of défendant, with its address : 

"Your dealer can supply you with any of our line. If not, we will sell you. 
A full Une of ail kinds shovvn at our office." 

A full-sized sample of each of thèse particular types of perambulator 
was ofïered in évidence and produced in court. There is stenciled on 
the bottom of one, "Spec. B," on the other, "C," and on each is 
fastened an oval métal plate, which is stamped on the upper portion 
thus, "The Toledo Métal Wheel Co.," on the lower portion, "Toledo, 
Ohio," and between thèse, "Favorite." 

Plaintifï called a mechanical expert, Alexander S. Stuart, who de- 
scribed the patented device in détail, and with respect to each of the 
claims in suit. Having his attention called to "a folding perambulator 
or collapsible gocart, upon the back of which is fastened a métal 
plate having stamped thereon the following: 'The Toledo Métal 
Wheel Co., Toledo, Ohio, The Favorite' " — and being asked whether 
that device was described in the spécification of the patent and in the 
several claims in suit, he summed up quite an extended answer, thus : 

"In said Favorite perambulator I find each and ail of the éléments included 
in and called for by each of the said claims of the patent numbered 2, 3, 4, 5, 
6, 7, 8, and 12, and each of said éléments as embodied in the Favorite peram- 
bulator bas the characteristics of and functions similar to the corresponding 
éléments called (or and embodied in the said claims." 

And in the course of his cross-examination he f urther stated : 

"Your question Implles a knowledge of a prior art which discloses the inven- 
tion of the patent in suit I know of no such prior art." 

Although the witness was subjected to long and severe cross- 
examination, we do not see that his conclusions or the reasons given 
in their support, in his direct testimony, were materially aflfected. 

Still it is contended that the foregoing is not enough to connect 
défendant with either the manufacture or sale of any of the perambu- 
lators described in the catalogue or with the efifect of the testimony 
of the expert, and especially as respects the time intervening between 
the issue of the patent in suit and the filing of the original bill in 1909 
— a period of 53 days. Additional évidence, however, appears in the 
record. Plaintiff called Mr. Southard, the président and gênerai 
manager of the défendant, as a witness to testify by déposition, whose 
course on the witness stand is sufïiciently shown below: 

"Q. Does the défendant Company Issue to the trade catalogues of the goods 
manufactured by it? A. Upon instruction of counsel, I décline to answer. Q. 
Dld the Toledo Meta! Wheel Company ever make any carta like the 'Ck>m- 
plainant's Bxhibit, Defendant's Cart?' A. In what particular? Q. Like it? 
A. We hâve made carts similar in appearance." Again: "Q. I show you 

223 F.— 23 



354 223 FEDERAL REPORTEE 

'Complainant's ExhlMt, Defendant's Cart No. 2.' State, 1( you know, who 
made the cart. A. I do not know. Q. What Is your best judgment about Itî 
A. Upon advice of counsel I refuse to answer." 

Several questions were put to the witness for the purpose of elicit- 
ing answers touching defendant's manufacture of carts of this kind, 
one of which upon advice of counsel the witness refused to answer, 
and the others he answered thus : 

"A. The Toledo Métal Wheel Company hâve not manufactured any gocarts 
with bails as described, eliminating the mechanical détail, since September 
21, 1909. Q. Has the Toledo Métal Wheel Company since September 21, 1909, 
sold any foldlng gocarts having the feature referred to In my last question? 
(Witness declined to answer). Q. Did the Toledo Métal Wheel Company evei- 
manufacture any coUapsible gocarts with a front releasing bail, and, if so, 
when did it cease to manufacture such carts? A. They did not manufacture 
any coUapsible gocarts with a front releasing bail after September 7, 1909. 
Q. Did you sell any such carts after September 7, 1909?" (Witness decllned 
to answer.) 

The witness' attention being directed to the métal plate fastened to 
the exhibit "Defendant's Cart No. 2," which is stamped "The Toledo 
Métal Wheel Company, Toledo, Ohio, Favorite," he testified: 

"Q. Is this stamp in ail respects such a stanp as has been used by the 
Toledo Métal Wheel Company? A. It is very siuiilar. Q. If it dlfîers In 
any respect, point out the différence. A. I won't be able to do that without 
one of the Toledo Métal Wheel Company's so-called stamps for comparison. 
Q. I sliow you tlie same stamp on the back of the seat back of the 'Complain- 
ant's Exhibit, Defendant's Cart' Oan you say that elther one of thèse stamps 
is, in your opinion, not genuine? A. They are not the same stamps. There is 
a very material différence in them. It is my opinion that one of them is not 
genuine. Q. Which one? A. I can't say which. Q. Why do you think so?" 
(lînder instruction of his counsel, question not answered). 

It will be noted that the witness in effect admitted that one of the 
métal plates was genuine. Moreover, Mr. Silverman, to whom référ- 
ence lias been made, distinctly identified two of the exhibits in évi- 
dence (full-sized perambulators) which bear unmistakable évidence 
that they correspond with tvi'o of the carts displayed in the catalogue 
he produced as stated ; and métal plates are attached to thèse exhibits 
(perambulators), containing words the same as those to which South- 
ard's attention was called and concerning which he testified. Silver- 
man continuing, said: 

"Q. I show you a folding gocart, marked herein for Identification 'Com- 
plainant's Exhibit, Defendant's Cart No. 2.' Please state whether or not your 
firm has ever bought and sold carts like this exhibit. A. We hâve. Q. How 
is the cart 'Complainant's Exhibit, Defendant's Cart No. 2,' known to the 
trade, if you know? A. By the numbers 'B Spécial.' Q. Do you llnd on thia 
cart any mark identifying it as a number B Spécial? if so, please point it out. 
A. On the bottom [witness points to the letters "B-Spec"]. Q. When did you 
purchase carts like 'Complainant's Exhibit, Defendant's Cart No. 2,' and which 
you hâve designated as number 'B Spécial?' And from whom? * * ■* A. I 
purchased them from Mr. Crosby of the Toledo Métal Wheel Company some 
time in November, 1909, and they were delivered in December, 1909. * ♦ « " 

As to the number so purchased he said : 

"A. On December 1, 1909, 36; December 9, 1909, SI; December 13, 1909, 11; 
December 16, 1909, 25"— 103 in ail. 
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His attention was called later to the other perambulator (type 
"C") : 

"Q. How is the cart 'Complainant's Exliibit, Defendant's Cart,' known to 
the trade? A. By the number C. Q. Upon the bottom ior under side of 
'Complainant's Exhibit, Defendant's Cart,' Is stamped or stenciled in white a 
large letter 'C Do you know what this means? and, t£ so, ploase tell us. 
A. Yes ; It is the lot number of the cart" 

The witness stated that his firm purchased of défendant one of 
thèse carts December 16, 1909, and produced invoices showing ail 
the purchases. Mr. Stewart, manager of the Globe Furniture Store 
of Toledo, testified that in March, 1910, his company purchased of 
défendant more than 50 of its "B Spécial" carts, and that they were 
delivered during March, April, and July following; such sales being 
further proved by invoices. Allen Shaw was in defendant's employ as 
an inspecter of its collapsible gocarts for a period of about three 
months in the spring of 1910. His attention being called to "Com- 
plainant's Exhibit Defendant's Cart No. 2," he testified that such 
carts were known in the factory of défendant as "B Spécial," and that 
he inspected them ; that he marked them thus, " 'B Spécial' on the 
bottom of the seat" ; that they were then "packed and shipped" ; that 
défendant manufactured thèse carts "before and after" he began 
work at the factory ; that he inspected "about 200" gocarts ; and that 
Mr. Southard visited the room in which witness worked "three to 
four times a week." 

The case made, upon a reasonable interprétation of the entire évi- 
dence, with the inferences to be justifiably drawn therefrom, may, 
as respects the question hère involved, be summed up as follows : 

[2] (a) The grant of the letters patent is prima facie évidence that 
the patentée is the first inventer of the device in issue and of its 
novelty. Cantrell v. Wallick, 117 U. S. 689. 695, 6 Sup. Ct. 970, 29 
L. Ed. 1017; Reiter v. Jones & Laughlin (C. C.) 35 Fed. 421, 423, 
per Mr. Justice Bradley; Béer v. Walbridge, 100 Fed. 465, 466, 40 C. 
C. A. 496 (C. C. A. 2d Gir.) ; Streator Catliedral Glass Co. v. Wire 
Glass Co., 97 Fed. 951, 952, 38 C. C. A. 573 (C. C. A. 7th Cir.) ; 
Cleveland Foundrv Co. v. Kauffman, 135 Fed. 360, 361, 68 C. C. 
A. 658 (C. C. A. 3d Cir.) ; Western Electric Co. v. Millheim Elec- 
tric Tel. Co. (C. C.) 88 Fed. 505, 507, per Buffington, Circuit Judge, 
then District Judge ; McMichael & Wildman Manufacturing Co. v. 
Stafiford (C. C.) 105 Fed. 380, 382; Shaver v. Skinner Manufac- 
turing Co. (C. C.) 30 Fed. 68-70, per Shiras, District Judge ; T. B. 
Wood's Sons Co. v. Valley Iron Works (C. C.) 191 Fed. 196, 2G0. 

(b) The catalogue shown was the catalogue of défendant for 1909, 
and it contained, among other things, a distinct ofïer to sell any of the 
entire line of defendant's perambulators. 

(c) The perambulators displayed in this catalogue, which are mark- 
ed "B Spécial" and "C," correspond with the full-sized perambulators 
produced in évidence. 

(d) Thèse vehicles infringe the patent in suit. 

[3] (e) More than 100 of thèse types of perambulator were sold 
by défendant in November, 1909, and delivered in December of that 
year; more than 50 were sold in March, 1910, and delivered in that 
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month and in April and July following ; and as acts of înfringement 

such sales are to be regarded as having been effected in November 
and March. Schiebel Toy & Novelty Co. v. Clark, 217 Fed. 760, 
m, 133 C. C. A. 490 (C. C. A. 6th Cir.). 

[4] We need not pass upon the question whether the évidence 
and the inferences to wliicli it reasonably gives rise warrant a con- 
clusion that défendant infringed between the date of the patent in 
suit and the filing of Foyer's original bill. We think the intervening 
pétition should be treated as having operated to extend the period 
of alleged infringement at least to the date of its filing, July 5, 1910. 
Evidently the parties so treated it; for évidence was introduced to 
cover that period, and we do not find objection made to the évidence 
on the ground that it related to a time subséquent to commencement 
of the original suit. The object of the intervention was plainly to 
introduce a fact which had occurred after the original suit was begun. 
It was to show a change of ownership of the patent in suit and a con- 
séquent change of the real plaintifif in interest; and the pleading is, 
to ail intents and purposes, an original bill, in the nature of a supple- 
mental bill. Ecaubert v. Appleton, 67 Fed. 917, 924, 15 C. C. A. 77> 
(C. C. A. 2d Cir.); 1 Hopkirs' Pat. p. 520, § 388, and citations. It 
is true that the pleading incorporated the original bill by adoption. 
The bill, however, allèges that the défendant infringed the invention^ — 

"after the issuing of the letters patent * * * and before the commence- 
ment of this suit, * • * and that It [défendant] still continues so to do, 
and that it is threatening to niake the aforesaid vehicles in large quantities 
and to supply the market therewith, and to sell tlie same." 

The extent of infringement charged was a practical appropriation 
of the invention. The theory of such an infringement, as vi'ell as its 
exécution, would necessarily involve préparation and expenditure in 
mechanism and manufacture on the part of défendant. Presumably 
such a scheme, if resorted to at ail, would become part of the busi- 
ness of défendant, and so in its nature would be continuing. The 
injurions effects of the infringement manifestly would not change 
because of a change in ownership of the patent. It is therefore hard 
to believe that the new owner would intentionally hâve limited the 
period of infringement to a time less than that disclosed by the facts ; 
and, since the adoption included that portion of the bill which in 
charging infringement alleged that défendant "still continues so to 
do," the supplemental bill fairly shows that the intent was to extend 
the period. If the présent claim had been called to the attention of 
the court below, either before or after decree, an amendment might 
well hâve been allowed as a precautionary measure to conform the 
pleadings strictly to the proofs (The Trémolo Patent, 90 U. S. [23 
Wall.] 522, 527, 23 L. Ed. 97; Richmond v. Irons, 121 U. S. 27, 46, 
7 Sup. Ct. 788, 30 L, Ed. 864; Plardin v Boyd, 113 U, S. 756, 764, 
5 Sup. Ct. 771, 28 L. Ed. 1141), but (although plaintifT's pleadings 
were open to criticism) there is nothing in the equity rules or prac- 
tice requiring such a degree of exactness as an amendment of the 
character mentioned would signify (O'Rourke Engineering Const. Co, 
V. McMuUen, 160 Fed. 933, 942, 88 C. C. A. 115 [C. C. A. 2d Cir.]). 
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Moreover, any rule that would exclude the évidence showing infringe- 
ment up to the date of intervention would, in principle, be inconsistent 
with the long-settled practice to show acts of infringement occurring 
after commencement of the suit, when taking accounts of profits. 
In taking such accounts the master is not limited even to the date 
of the decree, but may extend the account to the time of the hearing 
before him, if the infringement still continues. Any other rule 
would resuit in a multiplicity of suits and unnecessary loss of time 
and expense. Rubber Company v. Goodvear, 76 U S (9 Wall.) 
788, 800, 19 L. Ed. 566; Untermever v Freund, 58 Fed. 205, 212, 
7 C. C. A. 183 (C. C. A. 2d Cir.);'Maimen v. Union Spécial Mach. 
Co., 165 Fed. 440, 441, 442, 91 C. C. A. 384 (C. C. A. 3d Cir.). It 
results that the évidence before pointed ont was admissible. 

[5] It cannot be necessary further to consider the évidence. True, 
the prayer of the original bill did not contain the ordinary waiver 
of defendant's oath to its answer, but the prayer of the intervening 
pétition did ; and it is vain to say, as counsel do, that since both 
answers are verified, the adoption of the bill operated to impose 
upon the corporate plaintifï the burden of proving the allégations of 
the pleadings by tvvo witnesses. Still, if counsel's theory were ac- 
cepted, the évidence is sufïicient to establish a prima facie case. In 
ail material respects the rule invoked as to two witnesses is distinctiy 
met; and the inferences deducible from the aliSrmative évidence, as 
well as the circumstances disclosed, are to be added. Vigel v. Hopp, 
104 U. S. 441, 26 L. Ed. 765 ; Schultze v. Holtz (C. C.) 82 Fed. 448. 
Thus plaintiff's right to relief becomes reasonably plain. And this 
is not answered by the suggestion that an infringement is a tort. 
This is of course true ; but a resort to terminology cannot change the 
nature or the efïect of the évidence required to prove the fact of in- 
fringement, any more than it could with respect to any other fact 
constituting a tort. The argument made in support of the défense 
is throughout necessarily technical, and it is forcefully presented. In 
the light of the évidence, however, the contentions made would seem 
to indicate that there was no other course open to défendant. As 
Judge Lacombe said in Badische Anilin & Soda Fabrik v. A. Klip- 
stein & Co. (C. C.) 125 Fed. 543, 559, when commenting on the fail- 
ure of défendants to ofïer évidence touching an important feature 
of the case: 

"The circumstance that défendants hâve chosen Instoad to dévote their 
énergies, at great cost of time and labor, to elaborate and refiued criticisms 
of complainant's proof, is persuasive to the conclusion that it was the only 
thing they could do." 

[6] It remains briefly to consider the portion of the decree which 
imposed upon the counsel who appeared for défendant in the court 
below a portion of the costs, and ordered him to appear before the 
court at a time stated to show cause why he should not be punished 
for contempt. The acts so condemned occurred in the taking of dépo- 
sitions. The costs ($75.24) were imposed for excessive cross-examina- 
tions of two of the witnesses, and obstructing the direct examination 
of another; and the order to show cause was "for improperly and un- 
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reasonably directing the witness, Frank E. Southard, to refuse to 
answer the several questions properly put to him." 

The court's attention was called to thèse matters by motion of 
plaintiff which was filed more than six months before entry of the de- 
cree, and presumably, made in pursuance of section 982 of the Re- 
vised Statutes (U. S. Rev. Stat. p. 184) which provides : 

"If any attomey, * • * admitted to conduct causes in any court of 
the United States, * * » appears to hâve luultiplied the proceedings Ir. 
any caxise before such court, so as to increase costs unreasonably and vexa- 
tioiisly, he shall he required, by order of the court, to satisfy any excess of 
costs so increased." 

The decree recites that the motion was heard upon argument of 
counsel, and in substance finds, as to two of the witnesses, that coun- 
sel multipUed the proceedings in the cause and so increased plain- 
tiff's costs and expenses unreasonably and vexatiously, and, as to 
the remaining witness, that counsel unwarrantably instructed the 
witness not to answer proper questions, and so, in large measure, 
rendered plaintiff's attempt to take the déposition "futile and ineffec- 
tive," and that bis conduct in this behalf was "obnoxious to the or- 
derly, reasonable, and proper conduct of an examination." Coiuisel 
was given individually an exception to each of thèse orders, error 
was assigned directly upon the orders, and argument thereon has 
been made hère. Objection is not taken to the fact that the orders 
were made in the pending suit, instead of an independent sunimary 
proceeding, and the orders are in character final. Examination of 
the dépositions convinces this court that the course pursued by coun- 
sel would, but for the orders, bave resulted in increasing plaintiff's 
costs unreasonably and vexatiously. The orders were manifestly 
made to shield appellant against excessive costs, and they should be 
sustained (Bogart v. Electrical Supply Co. [C. C] 27 Fed. 722. See, 
also, Motion Picture Patents Co. v. Steiner, 201 Fed. 63, 64, 119 C. 
C. A. 401 [C. C. A. 2d Cir.]); and the power of a court to protect 
a litigant against costs so created by his counsel would exist inde- 
pendently of the statute, inasmuch as the rule at common law is broad 
enough to redress such a matter through summary proceedings 
(Bowling Green Savings Bank v. Todd, 52'^N. Y. 489, 493, per Judge 
Peckham, later Mr. Justice Peckham of the Suprême Court; In the 
Matter of H., an Attornev, 87 N. Y. 521, 525, 526; Matter of Dakin, 
4 HiU (N. Y.) 42; Jcffries' Adm'r v. Lawrie [C. C] 27 Fed. 198, 
by Circuit Judge, subsequently Mr. Justice Brewer; In the Matter of 
Aitkin, 4 B. & Aid. 47, 49, per Chief Justice Abbott). 

We cannot consider the order to show cause, for obviously it is 
in no sensé a final order. There are no other assignments requiring 
notice in the opinion. The decree is afhrmed in ail respects, save 
the order requiring counsel to appear and show cause; and the 
appellant will pay ail the costs, except the portions in terms imposed 
upon its counsel. 
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BROTHERS v. LIDGERWOOD MFG. CO. 

(Circuit Court of Appeals, Second Circuit March 9, 1915.) 

No. 161. 

L Patents ©=3276 — Questions or Law and Fact— Construction of Pat- 
ents. 

Wtien the validity of a patent Is to be determined, and Its claim con- 
strued by référence to prier patents about tlie dates and .autbenticity of 
whicb there is no controversy, tbe trial judge will usually construe such 
patents as be would other documents, and by doing so he does not Invadé 
the province of the jury. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 240, 432-434; 
Dec. Dig. <S=»276.] 

2. Appeal and Ekkoe ©=3927 — Review— Appeal fkom Judgment on Di- 

eectbd Verdict. 

On appeal in a patent infringement suit from a judgment on a dlrected 
verdict for défendant, where there was a confllct in the évidence as to 
an alleged prlor use and the opération o£ the alleged Infrlnglng struc- 
ture, eomplalnant's version of the facts wlll be accepted as correct. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024 ; Dec. Dig. <S=>927.] 

3. Patents <Sx=î328 — Validity and Infringement— Cable Ckane vvith Grav- 

itt Anchoe. 

The Brothers patent, No. 551,614, for a cable crâne with a gravity 
anchor, consistlng of a tilting anchorage tower, from which a counter 
welght is suspended, to take up the slack of the cable, held valid, but 
not infrlnged by certain cable ways as constructed by défendant for the 
United States government. 

4. Patents <©=5l78 — Construction— Pioneeb Inventions. 

Where an invention is broadly new, and is a pioneer in its field, the 
patent therefor is entitled to a broad construction, and the claims to a 
libéral application of the doctrine of équivalents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 254% ; Dec. 
Dig. ©=178.] 

5. Patents <S=3l78 — Construction— Equivalents. 

The Brothers patent. No. 551,614, for a cable crâne with a gravity 
anchor, consistlng of a tilting anchorage tower with a counterweight 
suspended therefrom to take up the slack of the cable, clalmed a com- 
bination Including a gravity anchor at one end of the cable, consistlng 
of an inclined "sheers" with the cable attached thereto and a welght 
hung permanently from the sheers upon tbe opposite side to the cable. 
Held, that a post or some similar structure, produclng substantlally the 
same resuit in substantlally the same way as the sheers, was withln the 
range of reasonable equivalency. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 254i^ ; Dec. 
Dig. ®=ol78.] 

6. Patents <g=3328 — Construction— "Hung Permanently" — "Gravity An- 

chor." 

The words "hung permanently" should be given a reasonable construc- 
tion, and should not be so construed as to prevent a structure In which 
the counterweight, when ail the slack in the cable is taken up, rests 
on the ground, Instead of swlnging free, constituting an infringement ; 
the anchor not hereby ceasing to be a "gravity anchor," as gravity stlll 
gives it power to hold the load on the cable. 

©isjFor other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digcsts & Indexes 
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7. Patents <S=3266 — Inki4ingemiint — Peesons Liable. 

Where certain cableways constructed by défendant for tlke TTnlted 
States government, and thereafter operated by the government, did not, 
as constructed by défendant, infringe complainant's patent, défendant waa 
not responsible, as a direct or contributory infringer, for changes subse- 
quently made by the government. 

[Ed. Note. — For other cases, see Patents, Cent. Dîg. § 410; Dec. Dig. 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New Yorlc in favor of défend- 
ant in error, who was défendant below. The action was at law for al- 
leged infringement of letters patent No. 551,614 granted December 17, 
1895, to plaintiiï, for a cable crâne with gravity anchor. 

W. F. Brothers, in pro. per. 

Livingston Gifford, Leavitt J. Hunt, George W. Betts, Jr., and 
Charles S. Jones, ail of New York City, for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. At the close of the trial the court di- 
reaed a verdict for the défendant. After it had been announced that 
this disposition would be made of the case, the court at the request of 
the complainant charged the jury and told them to bring in a verdict, 
apparently on the theory that if it were for défendant it would end the 
case, but if it were for the coraplainant it would be set aside and verdict 
directed as had been indicated. The jury disagreed; thereupon ver- 
dict was directed. Thèse superfluous proceedings are of no impor- 
tance. If the condition of the cause was such when the testimony closed 
that verdict should hâve been directed for défendant without passing 
on any disputed question of fact, the judgment should be affirmed; 
otlierwise it should be reversed. 

[1, 2] It is well settled that when the validity of a patent is to be 
determined and its claim construed by référence to prior patents, about 
the dates and authenticity of which there is no controversy, the trial 
judge will usually construe those documents as he would other docu- 
ments ; bis doing so does not invade the province of the jury. There 
may be exceptional cases, but this is not one of them. The first ques- 
tions, therefore, for this court to détermine, are whether, in view of 
the prior art patents, the one in suit is valid, and what is the scope of 
its claims. Besides the prior patents, there was an alleged prior use at 
the Chicago drainage canal, but as to what that was there was conflict- 
ing testimony; therefore it must be assumed that complainant's ac- 
count of it is correct, and we cannot consider it either as impairing the 
validity of the patent or as in any way affecting the construction of its 
claims. 

On the question of infringement there seems to be no question as 
to what the structure was which défendant erected on the line of Pan- 
ama Canal ; as to the opération of that structure there is a conflict of 

iÊ=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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testimony, and we must hère assume the complainant's version of such 
opération to be correct. 

[3] The patent is for an improvement in cable crânes with gravity 
anchors. The foUowing drawings will make the description more in- 
telligible : 




j'^'^r- 




^^^^^^^^^^^^^^^^^^^^ 



The object of the invention, as stated in the spécifications, is to facil- 
itate the érection and opération of a suspension cable, and consists in — 

"combining a tension weight upon the end of the cable with an Inclined sheers 
or post adapted to transform the vertical tension of the weight Into a hori- 
zontal tension upon the cable. * * * By inclining the sheer pôles and 
weighting their iipper ends the tension of the cable is converted into a thrust 
at the lower ends of the sheers ; but I hâve termed the device a 'gravity an- 
chor,' as it dépends for its efflciency entirely upon the opération of gravity." 

In the drawings A is the cable, D the inclined sheer pôles or post, H 
the load in the carrier which travels on the cable, and F the weight 
upon the end of the cable. The sheers are set at an angle of pref erably 
45 degrees to the cable. 

"Witlj the sheer posts set at thls angle, the weight of the pôles, If per- 
mitted to yield, exerts a very materlal tension upon the cable independently 
of the tension weight, and the latter may be proportioned to produce the ad- 
ditional tension required to strain the cable in the required degree. • • • 
It is well known that the tension at the ends of a suspending cable is much 
greater with a given load at the middle of the cable than when the load îs 
close to either abutment, and my improved anchorage varies the angle of the 
cable in proportion to the load, If the sheer pôles be so made as to support 
the load and also yield under variations of the tension." 

Referring to Fig. 7 the patentée says : 

"Fig. 7 illustrâtes in diagrammatic form the changes of angle In the cable, 
the parts being indicated in solid Unes with the load in the middle of the 
cable, and In dotted Unes with the load close to the sheer pôles. In the lat- 
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ter position the slack of the cable Is partially taken up by the tenslon-weigtit 
and tlie sheer pôles are bent outwardly from the fixed abutment, thus holding 
the cable at a smaller angle wlth its abutment than would be the case If the 
sheer pôles were rigidly flxed and the slack of the cable were unchanged dur- 
Ing the shifting of the load. I hâve found that wlth the use of the flexible 
sheer pôles and the tension weight ff, the angle of tlie cable to the horizontal 
Une at the cap E is substantially the same for ail positions of the load, as is 
indicated by the parallelism of the fuU Unes and dotted Unes adjacent to 
the cap E." 

The spécification further states : 

"The opération of the tension device In automatically taUing up the slack 
of a suspended cable, when the load approaches the supports, enables me to 
move the load much doser to the supports, with the same degree of power, 
than has heretofore been possible. Where the cable supports are rigidly 
fixed, the inclination of the cable adjacent to the support is materially In- 
creased when the load approaches such support, and the power required to 
propel the carrier up such incllned portion toward the support is four or flve 
times greater than is necessary to move the load over other portions of the 
cable. 

"By the use of my automatic tension device the angle of the cable is kept 
nearly the same throughout the movemcnt of the load toward the supports, 
and the angle adjacent to the support, when the lond is at such point, is no 
greater than when the load is in the mlddle of the cable. * * * By trans- 
porting the load close to the supports at both ends of the cable I am enabled 
to utilize the entire length of the cable with a moderate exertion of power, 
which has not heretofore been possible." 

The claims relied on are thèse: 

"1. ïhe couibination, with a suspended cable, a carrier to support a load 
movably upon the cable and meaus for propelling the carrier thereon, of a 
stationary support or anchor at oue end of the cable and a gravity ancUor at 
the opposite end of the cable, consistlng of an inclined sheers with the cable 
attached thereto, and a weight himg permanently from the sheers upon the 
opposite side to the cable, as and for the purpose set forth." 

"2. ïhe combiuatiou, with a suspended cable, a carrier to support a load 
movably upon the cable and means for propelling the carrier thereon, of a 
fixed anchor at one end of the cable, and a gravity anchor at the opposite end 
of the cable, consistlng of incllned sheer pôles braced toward one auother and 
united at the top, and a weight hung permanently from the sheers upon the 
opposite side to the cable, as and for the purpose set forth." 

"3. The combhiatlou, with a susijended cable a carrier to support a load 
movably upon the cable and means for propelling the carrier thereon, of a 
fixed anchor at one end of the cable, and inclined sheer pôles held movably at 
the base so as to yield with variations of load upon the cable, with the cable 
attached to the top of said sheers, and a weight hung permanently from the 
sheers upon the opposite side to the cable, as and for the purpose set forth." 

No claim, other than the first, which is the broadest one, need be 
considered. The description above quoted is so full and clear that 
Brothers' improvement is readily understood. He provided an anchor- 
age tower — whether sheers, post, or other structure is immaterial — 
which would tilt when the cable crâne was in opération. When the 
load (carrier) was in the center of the cable, the latter would pull 
strongest at the top of the tower ; to that strain the tower would yield, 
towards the load. As the load drew nearer the tower, the pull of the 
cable would relax, and the counterweight would gradually take up the 
slack tilting the tower away from the load. Load and counterweight 
are so proportioned that, during opération, there is this constant tilting 
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tack and forth. The advantages secured thereby are clearly pointed 
out. 

Turning now to the patents of the prior art — and they are many — 
it is évident that this arrangement is broadly new ; no cable crâne 
shown in them works that way. The patentée testified that his method 
was revolutionary ; that other engineers laughed at him when he sug- 
gested it. Before his suggestions both tower anchorages were con- 
structed so that they would remain rigid. This rigidity was secured 
sometimes by one means, sometimes by another, sometimes by a com- 
bination of means. Bases were made broad, or were firmly imbedded 
in the ground, or the towers were anchored by chains or rods to dead- 
eyes set off at an angle, or the bases were clamped down, or counter- 
poise weights were so Eiffixed to the towers that no load weight under 
which the crâne was operated could lift them. The top of the tower 
to which the cable ran could tilt neither inwards nor outwards. De- 
fendant's expert, referring to some of the patents (Pluchet, Sassiat) 
speaks of the tower yielding to the strain of the cable, but a reading 
of thèse patents shows that this is merely the usual easy assumption 
of the expert ; each patent indicates as plainly as language can that the 
tower is to be so secured that, in opération, it will remain rigid, except, 
of course, for the minute elasticity of the wood, or steel, or other ma- 
terials with which it is constructed. It may be that the art sought to 
avoid tilting because it feared it, dreading lest a tilt might prove but the 
initial step to a collapse. But whatever may hâve been the purpose of 
their builders, the structures of the prior art as disclosed in its patents 
were so built that they would not tilt in opération. Of course, with ail 
of them it is quite conceivable that an overload might be applied to 
the middle of the cable, so great that (if the cable would stand the 
strain) it might tear out dead-eyes, or break Connecting chains or rods, 
or straighten out holding clamps, or lift the counterpoise weights. 
But this would involve an abuse, not a use, of the structure; Brothers 
was the first to devise a structure whose use involved constant tilting 
back and forth. 

Manifestly his patent is valid. 

[4] Moreover, since the invention is broadly new, is a pioneer in the 
field of tilting anchorages for cable crânes, the patent is entitled to a 
broad construction, and the claims to a libéral application of the doc- 
trine of équivalents. 

[5, 6] One élément of the claims is a "gravity anchor," which the 
claim itself defines as consisting of "an inclined sheers with the cable 
attached thereto, and a weight hung permanently f rom the sheers upon 
the opposite side to the cable." Certainly the patentée should not be 
confined to "sheers" ; a post, which he suggests in the spécification, or 
some similar structure which will produce substantially the same re- 
sults in substantially the same way, is within the range of reasonable 
equivalency. The weight shown in the drawings and description con- 
sists of a mass of stones or sand bags piled up in a bucket which is 
swung by chains from the top of the sheers. The claim is certainly 
not avoided by the simple expédient of substituting a mass of concrète 
for the stones and sand and rigid rods for the chains. As shown in 
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drawings and description, the weight always swings f ree at some dis- 
tance above the ground. It is therefore contended that the phrase 
"hung permanently" so restricts the claim that the structure complained 
of — even if it be conceded, which it is not, that the tower tilts — does 
not infringe because the weight is sometimes in contact with the 
ground. The words "hung permanently" must be given a reasonable 
construction in view of what the patent discloses, viz., an "anchor," 
whose holding power is due to the action of gravity, and which is raised 
or lowered as it yields to a greater strain, or overcomes a lesser one. 
When it is thus yielding, it is, of course, off the ground ; it is also off 
the ground when it is taking in the slack of the cable, as the strain of 
the load grows less. There cornes a time, however, when the strain 
of the load has reached its lowest limit, when there will be no more 
slack to take up. If at that moment it reaches the ground, it does not 
cease to be a gravity anchor ; gravitation is giving it the power to hold, 
and it continues to hold at the lowest limit of opposed strain as effect- 
ually as if it were swinging five feet up in the air. We think it a 
strained construction which would hold that an anchor which acts in 
this way does not infringe because at the moment when ail the slack 
is taken up it is not swinging f ree, although its weight is firmly holding, 
against load, ail the slack thus taken up. 

The infringement alleged is found in certain cableways, complète 
with towers, cables, rope for hoisting, conveying, dumping, etc., buck- 
ets, motors for hoisting, conveying, and accessories, which were in- 
stalled by défendant for the United States government on the line of 
the Panama Canal. The work was done under a contract which is in 
évidence and which minutely spécifies the détails of the entire struc- 
ture and its appurtenances. It was completed in July, 1909, and after 
ofiicial tests was accepted by the government in August, 1909. There- 
after it was operated by the government for about two years ; def end- 
ant's opération consisted merely of what was needed as a démonstra- 
tion to satisfy the government that the contract had been properly car- 
ried ont. The following sketch sufficiently indicates the structure in- 
stalled. 
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Each tower rests on a trackway along which it can be moved ; the 
portion indicated by the heavy line inclined at an angle of about 45 
degrees is contended to be équivalent of the sheers, the "weight" indi- 
cated at iï is a mass of concrète rigidly connected with the top of the 
tower. It is the contention of plaintiff that in opération the load (in 
the carrier) when in the center of the cable produced such a tension 
on the cable that the top of the tower was pulled over inwards and the 
weight lifted, and that as the load moved towards the abutment the 
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weîght settled down again, taking up the slack. In other words that the 
tower became a tilting one, with a gravity anchor, substantially like the 
one shown and claimed in the patent. On this branch of the case there 
was conflicting testimony, but, inasmuch as défendant did not operate 
the cableway, testimony as to what the user did with the structure de- 
fendant built will not necessarily affect the latter, unless it can be 
shown that it contributed to an inf ringing use. If plaintiff's patent be 
a valid one, with claims covering broadly a tilting tower in which a 
gravity anchor alternately yields and overcomes load — as we think it is 
— and it be further shown that the user of the Panama structure so 
used it as to inf ringe the patent, a suit could be maintained against such 
user if a private party. Since it is the government, relief could be ob- 
tained only in such way as the statutes may provide ; but it must be as- 
sumed that the owner of a meritorious invention which the govern- 
ment has appropriated without his consent will be in some way com- 
pensated, if he can prove his case by satisfactory proof. 

[7] This suit, however, is brought only against the builder of the 
Panama structures, and we are concerned only with the structure as it 
was built. There seems to be no dispute that it was built in conform- 
ity with the provisions of the contract. Those provisions indicate that 
neither head nor tail tower was constructed so as to operate as does 
the tower of the patent; they more nearly approached the towers of 
the prior art. Like some of those towers, each tower was made rigid, 
not by dead-eyes, or clamps, but solely by the weight of its counter- 
poise, the concrète block H. Défendant was advised by the spécifica- 
tions for the contract what would be the limit of the load on the cable 
which it was to provide for. Careful calculations made therefrom in- 
dicated what weight there should be in the concrète mass to enable it 
to hold the tower rigid against any pull of the cable induced by any 
and every position. The weight of the concrète counterpoise in each 
tower was so much in excess of whatever it might be called to meet in 
opération that absolute rigidity of the tower was assured. Moreover 
the structure installed was complète in ail its parts ; it included ail the 
necessary motors and in the proper motor there was an automatic cut- 
oflf which would stop the motor should it be attempted to put an over- 
load on the cable. Not only is there no évidence that défendant ever 
tilted thèse towers in opération, but on the contrary it appears that the 
structure it installed could not be operated so as to put enough load 
on the cable to tilt the towers, because the control panel of the motors 
would throw out the current. There was nothing to indicate to de- 
fendant that the government intended to make changes in the structure, 
or to operate it otherwise than as planned. The statements in the spéc- 
ifications as to carrying capacity and provision for automatic cut-outs 
indicated the contrary. For the subséquent action of the government 
in elïminating or altering the cut-outs and in greatly increasing the 
specified carrier load, trying to counterweight it by some additional 
concrète — assuming that the proof shows, as plaintifif contends, that the 
government did so — défendant is not responsible, either as a direct or 
as a contributory infringer. 

The judgment is affirmed. 
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In re EOSS. 
(District Court, E. D. Pennsylvanla. May 20, 1915.) 

No. 1274&. 

Aliens <S=5es — Natuealization — Admission Without Pkoof op Dsclabatiok 
OF Intention — Construction of Statuiœ. 

Naturalization Act June 29, 1906, c. 3592, § 4 (2), 34 Stat. 597, as 
amended by Act June 25, 1910, c. 401, § 3, 36 Stat. 830 (Coinp. St. 1913, § 
4352), provides tliat a person belonging to the clnss of persons who, un- 
der existing laws, may become citizens, who bas resided constantlv In ttie 
United States during a period of iive years next preceding May "l, 1910, 
and bas in good faitli exercised the right of citizenship under the mis- 
taken belief that he had the right to so act, may upon mailing a showing 
of sucli facts satlsfactory to the court, "and fif] the court in its judgment 
believes that such person bas been for a period of more than five years 
entitled npou proper proceedings to be naturalized," receive from said 
court a iinal certiflcate of naturalization, without proof of a former déc- 
laration of intention. Held, that the five years referred to in the latter 
part of the proviso is five years before the hearing, and that the court is 
not required to iind that the applicant might bave been admitted five years 
before May 1, 1910. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 

<&:^68.] 

On pétition of Simon Peter Ross for admission to citizenship. Péti- 
tion granted, and certiflcate issued. 

Jérôme C. Sliear, of Philadelpliia, Pa., Cliief Naturalization Exam- 
iner, for the United States. 

Simon Peter Ross, of Pliiladelphia, Pa., pro se. 

DICKINSON, District Judge. The pétition failed to show the ap- 
plicant to hâve made the déclaration of his intention to become a citi- 
zen required by law. The absence of such déclaration is the only 
ground of opposition to his admission. 

His pétition is based upon the proposition that the act of June 25, 
1910, exempts him from the requirement of a preliminary déclaration. 
It is conceded that if he is within its provisions he should be admitted 
to citizenship. The only reason alleged for rejecting the application 
is based upon the construction given to the act that it applies only to 
those who might hâve been admitted to citizenship before May 1, 
1905. This applicant could not hâve been admitted before September 
1, 1908. 

We are referred to In re Urdang (D. C.) 212 Fed. 557, in support of 
this construction of the act. It does in principle support the objection. 
It is furthermore désirable that the naturalization acts should be 
given the same meaning throughout the United States. Until, how- 
ever, a court is controlled by an authoritatively binding ruling, it can- 
not deprive a petitioner of that which the court finds to be his right. 
In the first instance, citizenship is not a right, but a high privilège 
only. When, however, the privilège is conf erred by law, an applicant 
acquires a right to whatever privilèges the law confers. His char- 
ter is still the law as made, and the "ita lex scripta" principle applies. 

(gssFor other cases sea sams toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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It is always, nevertheless, helpful to corne to an «nderstandîng of 
the purpose and spirit of the law in order to interpret its letter. 

The naturalization law required a preliminary déclaration of inten- 
tion by the applicant. The purpose of this is manifest "The exer- 
cise of the rights and duties of citizenship" by one who thinks him- 
self in good faith a citizen meets in spirit the purpose of this provi- 
sion. No one could say, however, that it could be accepted without 
statutory authority as a substitute for the requirement of the law. It 
is, moreover, within the knowledge of ail who hâve had any personal 
touch with the machinery of élections, that the more rigorous and ex- 
acting appHcation of the rules of évidence to proof of the right to 
the élective franchise, which registration and other like laws hâve 
made necessary, has resulted in a déniai of the right of citizenship 
to many who had long exercised that right and to whom it doubtless 
belonged, although the évidence of the fact had been lost or never held 
by them. The act of June 25, 1910, was intended to relieve some 
of this class. Only applicants who possess the following qualifications 
are entitled to the benefit of the act : 

1. They must be of the class of persons who under existing laws 
may become citizens. 

2. They must hâve resided in the United States continuously from 
May 1, 1905, to May 1, 1910, being five years next preceding May 1, 
1910. 

3. They must in good faith hâve exercised the right of citizenship 
under the mistaken belief that they had the right to so act. 

4. They must make "a showing of thèse facts satisfactory to the 
court," etc., "and (if) the court in its judgment believes that (any) 
such person has been for a period of more than five years entitled up- 
on proper proceedings to be naturalized," etc., they shall receive 
certificates, etc., and may receive them without proof of the filing of a 
déclaration of intention, etc. 

This would seem to mean that the other things done may be ac- 
cepted in lieu of a déclaration of intention. It is admitted that this 
applicant meets every one of thèse conditions enumerated as 1, 2, 3, 
and 4. Why, then, may a certificate not issue to him? 

The answer we are asked to accept as sufficient is because the law 
requires the judge to find that the applicant might hâve been admitted 
on May 1, 1905. In other words, the five years referred to in the 
latter part of the act is not five years before the hearing, but five 
years before May 1, 1910. We cannot accept this interprétation. If 
correct, the qualification we hâve called (2) must be ordinarily a rés- 
idence of "ten years next preceding May 1, 1910," instead of iïz'e 
years, as the act prescribes. We cannot see that the word "and" at the 
beginning of this clause of the act can hâve the eflfect of changing 
"five" to "ten" in the eariier clause. The présent applicant might hâve 
been naturalized on September 1, 1908. In conséquence, he "has been 
for a period of more than five years entitled upon proper proceedings 
to be naturalized." He has complied in ail respects (other than a déc- 
laration of intention) with the requirements of the naturalization laws, 
and it seems to us that admission to citizenship under the provisions 
of the act of June 25, 1910, is his right. 

île may therefore be admitted upon taking the required oaths. 
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In re HBNRT SIEGEL CO. 

(District Court, D. Massachusetts. November 27, 1914.) 

No. 20297. 

Bankkuptcy ©=3330— Pkoof of Claims— Bill or Paeticulaes— Poweb oï 

Eefebee. 

Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 1913, § 
9647]) § 63b, provides that unliquidated clalms against the bankrupt may 
be Ilquidated in sueh. manner as the court shall direct, and may thereafter 
be proved and allowed. Section 2, subsec. 15 (section 95S6), provides 
that courts of bankruptcy are thereby invested with jurisdiction to make 
such orders, issue such process, and enter such judgments, in addition to 
those specifically provided for, as may be necessary for the enforce- 
ment of the provisions of that act Held, that a référée had power to re- 
quire creditors to file a blll of particulars as to a certain Item of their 
claim, whether their ciaim was a liquidated or an unliquidated claim, 
and, having such power, the matter v^as within his judicial discrétion. 

[Ed. Note. — P'or other cases, see Bankruptcy, Cent. Dig. §§ 517, 519, 521 ; 
Dec. DIg. ©=330.] 

In the matter of the Henry Siegel Company, bankrupt. On pétition 
for review of an order of the référée requiring claimants to file a bill 
of particulars. Order affîrmed. 

Sec, also, 216 Fed. 943; 223 Fed. 369. 

George R. Nutter, of Boston, Mass., for trustée. 
Albert S. Woodman and Tyler, Corneau & Eames, ail of Boston, 
Mass., for creditors. 

MORTON, District Judge. Thèse creditors, having filed a proof of 
claim, were ordered by Mr. Référée Olmstead, upon motion of the 
trustées, to file a bill of particulars as to a certain item thereof . The 
only question presented by the certificate is whether the référée had 
power to make such an order. 

The creditors now contend that their claim is for an unliquidated 
amount, and that their proof of claim is to be regarded as the first 
step in an endeavor to establish their claim and to liquidate the amount 
of it. This is a différent position from that taken by them before thé 
référée, where the claim seems to hâve been treated by ail parties as 
already liquidated. 

If the proof be regarded as relating to an unliquidated claim, which 
the creditors now say is the case, it was clearly within the referee's 
power, under section 63b, to order full spécifications of the crucial item 
therein, as one step in the proceedings for the liquidation of the amount 
alleged to be due. If the claim be regarded as for a liquidated amount, 
I am still of opinion that, under section 2, subsection 15, and the other 
sections and order referred to by him, as well as under his gênerai 
control as a judicial officer of the proceedings before him, the référée 
had the power to make the order in question. 

If the référée had such power, the matter lay within his judicial dis- 
crétion. No facts are stated in the certificate from which I can say 

^zsFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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that such discrétion was erroneously exercised, and no request is made 
by the petitioners for review that the certificate be sent back to the réf- 
érée for a statement of the f acts on which his discretionary power was 
exercised. It is hard to imagine a case in which an order of this char- 
acter would be held to be an abuse of judicial discrétion. Upon the 
facts informally stated by counsel at the hearing on this pétition for 
review, it seems to me that the référée was probably right. There^ is 
certainly no such Hlcelihood that an injustice has been done as to require 
the court of its own motion to send back the certificate for a fuUer 
statement of the case. 

The order of the référée is affirmed. 



In re HENRY SIEGEL CO. 

(District Court, D. Massachusetts. Aprll 24, 1915.) 

No. 20297. 

L Evidence <g=>43 — Judicial Notice— Judicial Records. 

On a pétition to reclaim goods from a trustée in bankruptcy, judicial 
notice wlll be taken of the papers on record in the bankruptcy case. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. |§ 62-65; Dec. 
Dig. <S=43.] 

2, Baneeuptcy (g=»140 — Owneeship of Pbopebty— Pubchase without Intent 

TO PaY. 

When a corporation ordered goods, it veas hopelessly insolvent, and 
there was no évidence that those in control of the corporation were not 
aware of its condition. Seven days after the order, and two days after 
the last delivery, receivers vyere appointed, and it was subsequently ad- 
Judicated a bankrupt. Held, that as the corporation's managers must 
hâve known that the corporation could not pay for the goods except by 
givlng the seller a préférence, at the expense of other creditors, and as 
their knowledge was Imputable to the bankrupt, the purchase was the 
légal équivalent of a purchase with an intent not to pay, and was fraudu- 
lent, and the seller might rescind and reclaim the goods from the trustée 
In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 19S, 199, 
219, 225; Dec. Dig. ®=»140.] 

In the matter of the Henry Siegel Company, bankrupt. On pétition 
to reclaim property from the trustée. Referee's order dismissing the 
pétition reversed, and pétition allowed. 

See, also, 223 Fed. 368. 

Robert A. B. Cook, of Boston, Mass., for créditer. 

Charles F. Weed, of Boston, Mass., for trustée in bankruptcy. 

MORTON, District Judge. [ 1 ] This is a pétition to reclaim from 
the trustées in bankruptcy of the Henry Siegel Company certain goods 
(or the proceeds thereof) upon the ground that when the goods were 
ordered and delivered the buyer was bankrupt, did not intend to pay 
for them, and procured them fraudulently from the petitioners. The 
case was submitted to the référée upon a statement of agreed facts, and 

dSjFor other cases ses samo toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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further évidence consisting of certified copies of proceedings in the 
District Court of the United States for the Southern District of New 
York against various corporations and persons, including Siegel and 
Vogel individually. In addition thereto, the court takes judicial notice 
of the papers on record in the bankruptcy case. 

[2] The bankrupt, a Massachusetts corporation, operated a large 
department store in Boston. During December, 1913, it "was insolvent 
both at common law and within the meaning of the Bankruptcy Act" 
(Act July 1, 1898, c. 541, 30 Stat. 544). Agreed facts. In other words, 
at that time its property at a fair valuation amounted to less than its 
indebtedness. The goods hère in question were ordered by the bank- 
rupt from the petitioners on the 22d of December. They were delivered 
to it on the _23d, 24th, and 27th of December, 1913. On the 29th of 
that month, i. e., seven days after the order and two days after the last 
delivery, receivers were appointed for it; and it was subsequently ad- 
judicated bankrupt. 

The learned référée was of the opinion that an intent not to pay 
for the goods had not been made out. While such an intent must be, 
of course, establislied, it is not necessary that there should be direct 
évidence of it; it may be, and usually is, inferred from the facts. 
When thèse goods were purchased the buyer was deeply and hopelessly 
insolvent. Presumably the men in control of it were aware of its 
condition; there is no évidence to the contrary. They must bave 
known, and their knowledge is imputable to the bankrupt, that it could 
not pay for thèse goods except at the expense of its other creditors, 
and by giving what would bave been a préférence; in other words, 
that it could not pay in an honest and regular way. Purchase under 
tliose conditions was, I think, the légal équivalent of purchase with an 
intent not to pay, and was f raudulent. The facts are meager, but they 
seem to me as strong for the claimants as those on which, in Watson v. 
Silsbee, 166 Mass. 57, 43 N. E. 1117, it was held to be a question of 
fact for the jury whether the purchaser bought without an intention 
to pay. See, too. In re Spann (D. C.) 183 Fed. 819; In re Gillespie v. 
Piles, 24 Am. Bankr. R. 502, 178 Fed. 886, 102 C. C. A. 120, 44 L. R. 
A. (N. S.) 1. The intent not to pay inf érable from the financial con- 
dition of the buyer, might perhaps bave been rebutted by évidence that 
its managers honestly expected to be able to continue, and bought the 
goods in an effort to do so. Nothing of that sort, however, appeared. 

I accordingly find that at the time when the goods were purchased 
and delivered there could bave been no reasonable expectation on the 
part of the buyer's managers that it would be able properly to pay for 
them, and consequently no honest intention to pay for them at ail ; and 
that the purchase was therefore a fraudulent one, which the sellers were 
entitled to rescind. It follows that the order of the référée dismissing 
the pétition must be reversed, and the pétition allowed. 

So ordered. 
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PUGBT SOUND TEACTION, LIGHT & POWEE 00. v. EETNOLDS et al. 

(District Court, W. D. Washington, N, D. April 28, 1915.) 

No. 60. 

1. CONSTITUTIONAL LAW <S=>121 ImPAIEINQ OBLIGATION OF "CONTRACT." 

A City ordlnance may constitute a "contract," within the constitutional 
provision against impairing the obligation of contracts. 

[Ed. Xote.— For otlier caises, see Constitutional Law, Cent. Dig. §§ 285, 
304-311, 342-S48; Dec. Dig. <S=>121. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contract.] 

2. Municipal Coepoeaitons <S=35y3 — Franchises — Suerendeb op Police 

Power. 

A municipal corporation cannot barter away the police power of the 
State, by unalterably fixing rates and tares during the life of a street rail- 
way franchise, unless speciflcaliy and expressly authorized so to do by 
the Législature. 

[Ed. Note. — For otber cases, see Municipal Corporations, Cent. Dig. § 
904 ; Dec. Dig. ©=5593.] 

3. Street Eaileoads <S=570 — Régulation by Public Service Commission — 

Statutort Provisions. 

Public Service Commission Act Wash. March 18, 1911 (Laws 1911, p. 
546) § 9, requires ail charges by common carriers and ail régulations to be 
just and reasonable, and requires ail carriers to furnish adéquate service, 
facilities, etc. Section 53 provides that, when the Public Service Commis- 
sion shall find that the rates or tares of any carrier, or its régulations 
affecting such rates, are unreasonable, etc., it shall détermine the reasona- 
ble rates or régulations to be observed, and fix them by order. An order 
of such Commission required a street car company to run through cars 
between certain points on certain Unes, and to furnish sufBcient cars to 
provide seats for substantially ail passengers on certain Unes. Held, that 
ample authority for the order was found in the statute. 

[Ed. Note. — For other cases, see Street Eailroads, Cent. Dig. §§ 1471/^- 
149; Dec. Dig. ©=^70.] 

4. Steeet Eaileoads <&=>70 — Régulation by Public Service Commission — 

Validity op Ordebs. 

A street railway company may be required to furnish adéquate facili- 
ties to the public, even though it suffers some Incidental loss in complying 
therewith, as a public service corporation may always be required to per- 
form its charter duties to the public. 

[Ed. Note. — For other cases, see Street Eailroads, Cent. Dig. §§ 147 J^- 
149; Dec. Dig. ©=■70.] 

5. Careiers <2=»12 — Régulation by Public Service Commission — Pebsump- 

TIONS. 

Where an order of a state Public Service Commission regulatlng rates 
to be chargea by a street car company was made within the jurisdictlon 
of such Commission, the rates are presumed reasonable and just until the 
contrary is made to appear. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-11, 15-20; 
Dec. Dig. ®=12.] 

6. Caeeiees ®=12 — Eegulation by Public Service Commission — Validity 

OF Obdees. 

An order of a PubUc Service Commission, prescribing rates and fares 
to be charged on certain Unes about 16 miles long by a street car com- 
pany operating about 200 miles of railway, was not conflscatory, and de- 

©ssFor other cases eee same topio & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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prlved the company of no property rlghts, though It compelled ttie opéra- 
tion of such Unes at a loss, if the entlre System was operated at a profit. 
[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 7-11, 15-20; 
Dec. Dig. <g=5l2.] 

7. Caeeiers ®=>18 — Stbeet Raii^roads ®=65%, New, vol. 16 Key-No. Séries— 

Eegtjlation bt Public Service Commission — Validity of Orders. 

Where an order of a state Public Service Commission regulating the 
rates and faeilities of a street car company was neither couflscatory nor 
unreasonable, its enforcement could not be interfered with, though, as 
claimed, made in a spirlt of retaliation because of the company's refusai 
to renew a certain traffic agreement. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-lS, 20, 24 ; 
Dec. Dig. <S=»18.] 

8. Street RArLEOADS ®=»70 — Kegitlation bt Public Service Coîmission— 

Validity of Orders — "I3mergency" — "I^Ixtraordinaby" — "Iîmbrgenoy 

CbOWd" "EXTIÎAOEDINARY AND UnUSUAL OCCASIONS." 

A Street car company operated two railway Unes about 8 miles long, 
which ran for a considérable distance through territory where there were 
few passengers, so that a niajority of the passengers were carried 5 or 6 
miles ; such Unes not paying exponses. For about two hours in the morn- 
liig and in the evening of each day the cars were so crowded that from 
30 to 40 per cent, of the passengers were compelled to stand for 5 or 6 
miles, and on Sundays and summer afteruoons the cars were crowded 
with persons going to the parks and beaches. ïhe Public Service Commis- 
sion ordered the company to furnish sufflcient cars to provlde seats for 
"the usual patronage"; the order providing that it need not provide seats 
for emergency crowds, nor on extraordinary occasions. Hehl that, as an 
"emergeney" is an unforeseen occurrence or combination of clrcumstancea 
callir.g for immédiate action or reniedy, or a pressing necessity, or an 
exigency, while "extraordinary" means beyond or out of the common or- 
der or method in use, uucommon, or rare, the order was unreasonable, aa 
the crowds passing over the Unes at the times mentioned were not "emer- 
gency crowds," nor were the occasions extraordinary or unusual, but to 
require the company to furnish seats at such times would be to require 
the impossible. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 147^- 
149 ; Dec. Dig. ©=>70. 

For other définitions, see Words and Phrases, First and Second Séries, 
Emergency ; Extraordinary.] 

9. Stkeet Railroads «©=70 — Regulahion by Public Service Commission — 

Validity of Orders. 

A deflnite and spécifie order for an increase In faeilities to relieve the 
congestion during certain hours of the day would be reasonable. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 147%- 
149; Dec. Dig. <S=>70.] 

In Equity. Suit by the Puget Sound Traction, Light & Power Com- 
pany against Charles A. Reynolds and others, constituting the Public 
Service Commission, and W. V. Tanner, Attorney General, of the 
State of Washington, to enjoin the enforcement of an order of such 
Commission. Injunction granted as against a part of the order. 

James B. Howe and Hugh A. Tait, both of Seattle, Wash., for 
plaintiff. 

W. V. Tanner and Scott Z. Henderson, both of Olympia, Wash., 
for défendants. 

â=»For other casas see same topic & KEY-NUMBEE in ail Key-Numbsred Digests & ludexes 
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Before GILBERT, Circuit Judge, and RUDKIN and NETERER, 
District Judges. 

RUDKIN, District Judge. This suit was instituted by the plaintiff 
to restrain the défendants from enforcing an order of the Public Serv- 
ice Commission of the state of Washington. The plaintifï is a citi- 
zen of the state of Massachusetts, and the défendants are the Public 
Service Commissioners and the Attorney General of the state of Wash- 
ington, and citizens of that state. The jurisdiction of this court is 
invoked on the ground of diversity of citizenship, and on the further 
ground that the order complained of impairs the obligation of cer- 
tain contracts, and deprives the plaintiff of its property without due 
process of law, and dénies to it the equal protection of the laws, in vio- 
lation of the Constitution of the United States. The order is as fol- 
lows: 

"It is therefore ordered: 

"(1) That the défendant company continue the opération of throngh service 
on the Ballard Beach liue. 

"(2) That the Alki Point and Fauntleroy Paris Unes be operated through the 
city of Seattle on First or Second avenue, as far north at least as Virginia 
Street. 

"(3) That the défendant company furnlsh sufficient cars to provide seats for 
substantially ail persons using the Aikl Point and Fauntleroy Parli Unes. 

"It is understood that a substantlal compliance shall be considered a sufii- 
clent compliance with this order directing the furnishing of seats for passen- 
gers on the Allvi Point and Fauntleroy Park Unes, the company not being re- 
quired to provide for emergency crowds that might apply for seats, but shall 
provide seats at ail times for the usual patronage of said Unes, and shall so 
operate f&iâ Unes at ail times with sufficient cars to provide seats for ail 
patrons, except on extraordinary and unusual occasions." 

A brief statement of the case, as presented at the hearing of the 
application for an interlocutory injunction, is necessary to a proper un- 
derstanding of the requirements of this order and the objections urged 
against it: 

The plaintiff owns and opérâtes a street railway System in the city 
of Seattle, and is the assignée of numerous franchises for street rail- 
ways heretofore granted to its predecessors in interest by the city oi 
Seattle, the city of West Seattle, the city of Ballard, and King county. 
The Ballard Beach line, referred to in the order, is operated under Or- 
dinance No. 1020 of the city of Ballard, entitled : 

"An ordinance grauting to the Seattle Electric Company, Its successors and 
assigns, a franchise to construct, maintain and operate street railway exten- 
sions Connecting with its présent street railway System, and extending over 
certain parts of Railroad avenue and Fourth avenue, Crawford street and 
other streets, avenues and places in the city of Ballard." 

For some time prior to the promulgation of the order in question the 
cars operated on the Ballard Beach line ran beyond the franchise limit 
and into the business district of the city of Seattle ; but immediately 
before the promulgation of the order this service was discontinued, 
and passengers were required to transfer to other lines at the end of 
the franchise limit of the Ballard Beach line in order to re^ich the 
downtown districts. The effect of the order was, therefore, tp require 
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the plaintiff company to reinstate the through service on the Ballard 
Beach line. 

The Alki Point line and the Fauntleroy Park line, each about eight 
miles in length, are operated under franchises heretofore granted to 
the predecessors in interest of the plaintiff by the city of Seattle. The 
northerly limit of thèse franchises is at or south of Yesler VVay. For a 
period of two or three years prior to the date of the order in question 
the cars operating on thèse two lines ran north of Yesler Way on 
First or Second avenue to Virginia street, a distance of approximate- 
ly a mile. Shortly prior to the promulgation of the order this through 
service was discontinued, and passengers going north of Yesler Way 
were required to transfer to other cars at that point, and a like trans- 
fer was required at the same point by passengers going in the oppo- 
site direction. The effect of the order was, therefore, to compel the 
Company to reinstate the through service over thèse two lines north 
of Yesler Way on First or Second avenue as far as Virginia street. 
The uncontradicted testimony further shows that the two latter lines 
ran for a considérable distance over the tide flats, receiving and dis- 
charging but few passengers en route, so that a majority of the pas- 
sengers are carried a distance of fîve or six miles before leaving the 
cars or reaching their destination. For this reason, among others, 
thèse two lines hâve never paid operating expenses, and perhaps never 
will, because the average haul is so long that the more cars operated 
and the more passengers carried the greater will be the loss to the com- 
pany. It further appears, without substantial contradiction, that for 
about two hours in the morning and two hours in the evening of each 
day the cars on thèse two lines are so crowded that from 30 to 40 per 
cent, of the passengers are compelled to stand up for a period of 30 
minutes or more while the cars are traveling a distance of five or six 
miles. 

The franchise ordinances of the city of Ballard and the city of 
Seattle under which the three lines in question are operated provide, 
in substance, that the grantee, its successors and assigns, shall hâve the 
right at any and ail times to make reasonable rules and régulations for 
the management and opération of the railway lines therein provided 
for, not inconsistent with the laws of the state or the charter and 
ordinances of the city ; that the grantee shall hâve the right to charge 
a passenger fare of not exceeding five cents for one continuons pas- 
sage for each passenger; that the grantee shall keep on sale at its 
main office and power station in the city of Seattle commutation tick- 
ets for $1 each, entitling the purchaser to 25 rides, but such tickets 
shall not be transférable, nor entitle the owner to a transfer, and the 
Company is authorized to make reasonable rules and régulations to en- 
force the prohibition against transfers. 

[1, 2] The first contention on the part of the plaintiff is that the or- 
der compels it to carry passengers on the Alki Point and Fauntleroy 
lines beyond the franchise limita of thèse Hnes, and in effect compels 
it to grant transfers on commutation tickets, in violation of the con- 
tract contained in the franchise ordinances. The order itself is silent 
as to rates or fares, but for the purposes of this case we will assume 
that it bas the effect claimed for it. We are unable to yield assent, 
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however, to the proposition that thèse franchise ordinances create in- 
violable contracts between the municipality and the company protect- 
ed by the contract clause of the fédéral Constitution. That a city or- 
dinance may constitute a contract within the meaning of the Consti- 
tution is well settled ; but it is equally well settled that a municipal 
corporation cannot barter away the police power of the state by unalter- 
ably fixing rates and fares during the life of a franchise, unless spe- 
cifically and expressly authorized so to do by the suprême législative 
authority in the state. Discussing this question in Home Téléphone Co. 
V. Los Angeles, 211 U. S. 265, 272, 29 Sup. Ct. 50, 51 [53 h. Ed. 176], 
the court said : 

"Did the city council hâve the power to enter into a contract fixing unal- 
terably, during the term of the franchise, charges for téléphone service, and 
disabling itself from exerclslng the charter power of régulation? If so, was 
such a contract in fact made? The first of thèse two questions calls for earlier 
considération, for it is needless to consider whether a contract in fact was 
made until it is determined whether the authority to make the contract was 
vested in the city. The surrender, by contract, of a power of government, 
though in certain well-defined cases it may be made by législative authority, 
is a very grave act, and the surrender Itself, as well as the authority to make 
it, must be closely scrutinized. Xo other body than the suprême Législature 
(in this case, the Législature of the state) has the authority to make such a 
surrender, unless the authority is clearly delegated to it by the suprême Lég- 
islature. The gênerai powers of a municipality, or of any otlier political sub- 
division of the state, are not sufflcient. Spécifie authority for that purpose is 
required. This proposition is sustained by ail the décisions of this court, which 
will be referred to hereafter, and we need not delay further upon this point." 

Again : 

"The facts in this case which seem to us material upon the questions of the 
authority of the city to contract for rates to be maintained during the term of 
the franchise are as follows: The charter gave to the council the power 'by 
ordinance * * * to regulate téléphone service and the use of téléphones 
within the city, * * * and to fix and détermine the charges for téléphones 
and téléphone service and connections.' This is an ample authority to exer- 
cise the gcvemmental power of regulating charges, but it is no authority to 
enter into a contract to abandon the governmental pov?er itself. It speaks in 
words appropriate to describe the authority to exercise the governmental 
power, but entlrely unfitted to describe the authority to contract. It author- 
izes command, but not agreement. Doubtless an agreement as to rates might 
be authorized by the Législature to be made by ordinance. But the ordinance 
hère described was not an ordinance to agrée upon the charges, but an ordi- 
nance 'to fix and détermine the charges.' It authorizes the exercise of the 
governmental power, and nothing else. We find no other provision in the char- 
ter which by any possibillty can be held to authorize a contract upon this im- 
portant and vital subject." 

To the same effect, see Portland Ry. Light & Power Co. v. City of 
Portland (D. C.) 201 Fed. 119. 

[3] The powers of the city of Seattle are no more spécifie or com- 
prehensive in this regard than the powers conferred on the cities of 
Los Angeles and Portland in the cases cited, and little can be added 
to what has been said by Mr. Justice Moody and Judge Bean in thèse 
cases. 

Section 9 of the Public Service Commission Act of March 18, 1911 
(Laws 1911, page 546), provides that: 

"AU charges made for any service rendered or to be rendered in. the trans- 
portation of persons or property, or in connection therewlth, by any common 
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carrier, or by any two or more common carriers, shall be just, falr, reasonable 
and sufflclent. 

"ISvery common carrier shall construct, furnisti, maintain and provide safe, 
adéquate and sufficient service faclUties, trackage, sidings, rallroad connec- 
tions, industrlal and commercial spurs and equipment to enable it to proinptly, 
expeditlously, safely and properly recelve, transport and deliver ail persons or 
property offered to or recelved by it for transportatiou, and to promote the 
safety, bealth, comfort and convenience of Its patrons, employés and the public. 

"AU rules and régulations Issued by any common carrier alïectlng or per- 
tainlng to the transportation of persons or property shall be just and rea- 
sonable." 

Section 53 of the same act provides that: 

"Whenever the Commission shall flnd, after a hearing had upon its own mo- 
tion or upon complalnt, as herein provided, that the rates, fares or charges 
demanded, exacted, charged or collected by any common carrier for the trans- 
portation of persons or property within the state or in conneotion therewlth, or 
that the régulations or practices of such common carrier al'fecting such rates 
are unjust, un reasonable, unjustly dlscrlminatory, or unduly preCevential, or 
in any wlse in violation of the provisions of law, or that such rates, tares or 
charges are insuflicient to yield a reasonable compensation for the service 
rendered, the commission shall détermine the just, reasonable or sufflclent 
rates, fares or charges, régulations or practices to be thereafter observed and 
enforced and shall fix the same by order as hereiuafter provided. 

"Whenever the Commission shall flnd, after such hearing, that the rules, 
régulations, practices, equipment, appliances, facillties or service of any such 
common carrier in respect to the transportation of persons or property are un- 
just, unreasonable, unsiife, Improper, inadéquate or insufflcient, the Commis- 
sion shall détermine the just, reasonable, safe, adéquate, sufflclent and proper 
rules, régulations, practices, equipment, appliances, facillties or service to be 
observed, fumished, coustructed or enforced and be used in the transportation 
of persons and property by such common carrier, and fis the same by Its order 
or rule as hereinafter provided." 

Ample authority for the order of the Cominission is found in thèse 
sections, and the franchise ordinances of the city of Seattle do not 
stand in the way of its exercise. 

[4] The next contention of the plaintiff is that the order deprives it 
of its property without due process of law, and dénies to it the equal 
protection of the laws. In this connection the order has a double as- 
pect. First, it requires the street railway company to furnish adé- 
quate facillties to the public ; and, second, it prescribes rates or fares 
for transportation. In the former aspect the order may be valid, 
even though the company sufïers some incidental loss in complying 
therewith, because a public service corporation may always be re- 
quired to perform its charter duties to the public. See Mo. Pac. Co. v. 
Kansas, 216 U. S- 262, 30 Sup. Ct. 330, 54 L. Ed. 472, and cases there 
cited. 

[5, 6] In its second aspect it may be conceded that the order is in- 
valid if it amounts to a confiscation of the plaintiff's property, or dé- 
nies to it a reasonable return on its invested capital ; but the order was 
made within the acknowledged jurisdiction of the commission, and 
the rates established are presumed to be reasonable and just under ail 
the authorities, state and fédéral, until the contrary is made to appear. 
Does the record in this case overcome or destroy this presumption? 
We think not. The company owns and opérâtes about 200 miles of 
Street railway in the city of Seattle, and the proof submitted is con- 
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fined to two of thèse lines only, aggregating about 16 miles in length. 
Conceding as we do that the order compels the company to operate 
thèse two lines at a loss, yet the entire System may be operated at a 
profit, and, if so, there is no confiscation of property or deprivation 
of property rights. In St. L. & San Francisco Railway Company v. 
Gill, 156 U. S. 649, 15 Sup. Ct. 484, 39 L. Ed. 567, the Législature of 
the State of Arkansas had prescribed a maximum rate of three cents 
per mile for each passenger carried by the railroads of that state, and 
imposed a penalty of $300 for each overcharge, payable to the passen- 
ger from whom the overcharge was exacted. In an action to recover 
this penalty the railway company defended on the ground that that 
portion of the railroad over which the plaintiff was carried was high- 
ly expensive to construct and maintain, and that the cost of trans- 
porting passengers over the same and the maintenance thereof exceed- 
ed the maximum rate fîxed by law. Proof was offered tending to 
show: 

That "the actual cost of carrj'ing each passenger over that portion of de- 
fendant's railway in plaintiff's pétition mentioned, and over ail its railway 
therein referred to, did and does now exceed the sum of three cents y.ev mile 
for each and every passenger so carried," and that "three cents per mile for 
the service rendered by défendant in carrying passengers, at the times in 
plaintiff's pétition mentioned, over the line of railroad therein mentioned, vras 
not reasonable compensation, and that no less than five cents per mile would 
be a reasonable sum." 

In disposing of this défense and ofifer of proof the court said : 

"It therefore appears that the allégations made and the évidence offered 
did not cover the company's railroad as an entirety even in the state of Ar- 
kansas, but were made in référence to that portion of the road orlginally be- 
longing to the St. Louis, Arkansas & Texas Railway, and extending from the 
northern boundary of Arkansas to Fayetteville in said state. In this state of 
facts we agrée with the views of the Suprême Court of Arkansas, as disclosed 
in the opinion contained in the record, and which were to the effect that the 
correct test was as to the effect of the act on the defendant's entire line, and 
not upon that part which was formerly a part of one of the consolidatlng 
roads ; that the company cannot claim the right to eam a net profit from 
every mile, section, or other part into which the road might be divided, nor 
attack as unjust a régulation which fixed a rate at which some such part 
would be unremunerative ; that it would be practically impossible to ascer- 
tain in what proportion the several parts should share with others in the ex- 
penses and receipts in which they participated ; and, flnally, that to the ex- 
tent that the ctuestion of injustice is to be determined by the effects of the 
act upon the eamings of the company, the earnings of the entire line must be 
estimated as against ail its legitimate expenses under the opération of the 
act within the llmits of the state of Arkansas." 

This language is peculiarly applicable to a street railway System. 
The passenger who travels five blocks ordinarily pays the same fare 
as the passenger who travels five miles. The one pays more than the 
service is worth, while the other pays less ; but the long haul and the 
short haul are supposed to equalize each other in the end. And any at- 
tempt to fix street car fares so that each car or each line will bring a 
reasonable return to the owner would destroy ail uniformity in rates 
and practically abrogate the power of régulation. 

There is nothing in the récent case of Northern Pacific Railway 
Company v. North Dakota, 236 U. S. 585, 35 Sup. Ct. 429, 59 h. Ed. 
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, decided March 8, 1915, in conflict with thèse views. In the latter 

case Mr. Justice Hughes, in delivering the opinion of the court, said : 

"In St. Louis & San Francisco Eailway Co. v. Gill, 156 U. S. 649 [15 Sup. 
et. 484, 39 L. Ed. 567], a statute fixing a maximum rate for passengers in the 
State of Arkansas was cliallenged, but the allégation and offer of proof that 
the rate would compel the carriage of passengers at a loss related only to a 
portion, or division, of the railroad, and not to the resuit of ail the trafflc to 
whleh the rate in question applied. The holding that this was insuflieieut 
was in entire accord with the above-stated priuciple — that the rate-making 
power may be exercised in a practical way, and that the Législature is not 
bound to assure a net profit from 'every mile, section, or other part into which 
the road might be divided.' 156 U. S. 665 [15 Sup. Ct. 484, 39 L. Ed., 567]. 
A passenger rate may apply generally throughout the state, and the effect of 
the rate must be considered with respect to the whole business goverued by 
the rate." 

[7] The complaint charges that there has been no physical valuation 
of the properties of the company, and that the order was made by the 
Commission in a spirit of retaliation, because of the refusai of the 
company to renew some traffic agreement with the port of Seattle ; but 
thèse facts, if true, do not show, or tend to show, that the order is 
either confiscatory or unreasonable. The court is concerned with re- 
sults rather than with motives or methods, and on the record presented 
we are of opinion that the enforcement of the order should not be in- 
terfered with, in so far as it relates merely to the running of cars on 
the Ballard Beach, Alki Point, and Fauntleroy Park iines beyond the 
franchise limits of thèse Iines. 

[8, 9] We feel constrained to hold, however, that so much of the 
order as requires the furnishing of seats for ail passengers on the Alki 
Point and Fauntleroy Park Iines is unreasonable and void, in view of 
the severe penalties imposed by law for failure to comply therewith. 
The order requires the company to furnish seats for "substantially 
ail persons using the Alki Point and Fauntleroy Park Iines," and pro- 
vides that "a substantial compliance" with the order shall be deemed 
a sufficient compliance; that the company shall furnish seats at ail 
times for "the usual patronage of said Iines," and excepts only "emer- 
gency crowds" and "extraordinary and unusual occasions." Web- 
ster defines "emergency" as "an unforeseen occurrence or combination 
of circumstances which calls for immédiate action or remedy ; pressing 
necessity; exigency." The same authority defines "extraordinary" as 
"beyond or out of the common order or method ; not usual ; uncom- 
mon; rare." 

The crowds which pass over thèse two Iines mornings and evenings, 
and the thousands that flock to the parks and beaches on Sundays and 
summer afternoons are neither emergency crowds, nor are the occa- 
sions extraordinary or unusual, and to require the company to fur- 
nish cars and seats for ail who présent themselves for transportation 
over thèse single-track railways, eight miles in length, is to require the 
impossible. We do not underestimate the difficulties which confront 
the commission in its efforts to compel the company to furnish adé- 
quate facilities, nor do we overstate the difficulties which confront 
the company in its efforts to furnish thèse facilities. The furnishing 
of seats for passengers on street railways is an unsolved problem, and 
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perhaps will remain so as long as a considérable part of the population 
is habitually attracted in the same direction at the same time in pur- 
suit of business or pleasure. The matter is not wholly beyond régula- 
tion and control, however. If, as appears in this case, one-third of the 
passengers are without seats durin.g certain hours of the day, an in- 
crease in facilities to that extent during thèse hours will, in a large 
measure, relieve the congestion. Such an order or régulation can 
be made definite and spécifie, and the company can reasonably com- 
ply therevvith ; but to compel it to furnish cars and seats at ail times 
and on ail ordinary occasions for ail who may présent themselves for 
transportation, as already stated, is an unreasonable requirement, and 
one to which no transportation company can conform. This conclu- 
sion finds ample support in the record, and is supported by facts and 
conditions within the common knowledge of ail, of which a court may 
well take judicial notice. 

To this extent the enforcement of the order will be enjoined, but in 
ail other respects the application for an interlocutory injunction is 
denied. 



In re CHALFEN. 

(District Court, D. Massachusetts. March 27, 1915.) 

No. 20990. 

Bankruptct ©=592 — Dismiissal of Involtjntaey Pétition — "Want of Peos- 
ecution" — "Consent of PAnxiEs." 

Where counsel for petitioning creditors appear before tlie référée to 
■whom the pétition has heen referred for hearing, the mère faet that they 
fail to produce any évidence In support of the allégations of the pétition 
does not constitute "want of prosecution" or "consent of parties" to a dis- 
missal, withiu the meaning of Bankr. Act July 1, 1898, c. 541, § 59g, 30 
Stat. 561, as amended by Act June 25, 1910, c. 412, § 10, 30 Stat. 841 (Comp. 
St. 1913, § 9643), which requires notice to ail other creditors before dis- 
missal in such case ; but where the circumstances warrant an inference 
that the failure to produce proof may be pursuant to an agreeinent be- 
tween petitloners and the baukrupt, the référée should investigate the 
question before making his report. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 107, 108, 133- 
136; Dec. Dig. <S=>92.] 

In Bankruptcy. In the matter of Nathan Chalfen, alleged bank- 
rupt. On motion by respondent to dismiss pétition. Recommitted to 
référée for further report. 

Stoneman, Gould & Stoneman, of Boston, Mass., for petitioning 
creditors. 

William Charak, of Boston, Mass., for alleged bankrupt. 

MORTON, District Judge. This involuntary pétition in bankruptcy 
was, upon the pétition and answer, referred to the référée to state the 
facts upon the question of adjudication. By his report it appears that 
the matter was set down for hearing before him; that at the time 
fixed, counsel for the petitioning creditors and for the respondent ap- 

^ssFor other cases ses same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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peared ; that "no proof was offered by the petitioners to sustaîn the 
allégations of the pétition and it was agreed that they were net sus- 
tained" ; that "it was f urther agreed between counsel that, should the 
pétition be dismissed, it should be without costs to the respondent." 
The référée finds that "the petitioners on hearing hâve failed to sus- 
tain the allégations of the pétition," and he "accordingly recommends, 
ail counsel of record assenting thereto, that the pétition filed against 
said respondent be dismissed." 

The respondent now moves that the report be confirmed and the 
pétition dismissed. Nobody opposes the motion. The only question 
is whether, under the circumstances, an order of dismissal can be made 
without notice to creditors under section 59g. That section provides, 
in substance, that an involuntary pétition shall not be dismissed "for 
want of prosecution or by consent of parties" until after notice to the 
creditors, and that the court shall, before entertaining an application 
for dismissal, require the bankrupt to file a list of his creditors, and 
cause notice to be sent to them, and delay action a reasonable time to 
allow them an opportunity to be heard. Where there has been a full 
hearing on the merits, at which the petitioners hâve introduced évi- 
dence, the provisions of the section in question do not apply. Un- 
der such circumstances, if the décision be adverse to the petitioners, 
the pétition is dismissed without notice to creditors who are not par- 
ties to the proceedings. In re Everybody's Store, Inc., 207 Fed. 752, 
125 C. C. A. 290 (C. C. A., Ist Circuit). Such notice is required only 
when the pétition is dismissed by the petitioners, or for want of pros- 
ecution, or by consent of parties. Upon the facts stated in the ref- 
eree's report, is "want of prosecution" or "consent of parties" to dis- 
missal of the pétition shown? "Want of prosecution" is a familiar 
ground upon which actions at law and suits in equity are dismissed. 
As there used, it ordinarily signifies a failure to follow up the case, 
so that by reason of staleness, or of omission to file proper plcadings, 
it has become subject to dismissal without a hearing on the merits. It 
seems to me that that is what this expression means in this connection. 
So construed, the facts in the referee's report do not show a want of 
prosecution. The petitioning creditors foUowed up the pétition in 
ail formai matters, and when it was set down for hearing duly attend- 
ed before the référée. They did not ofïer any évidence; but I do not 
think that their failure to do so under the circumstances shown was a 
"want of prosecution" within the act. 

The remaining point is whether an order of dismissal based on the 
referee's report would be "by consent of parties." It appears from 
the report that counsel for the petitioners agreed that the pétition had 
not been sustained, that counsel for the respondent agreed that no costs 
should be imposed upon the petitioners if the pétition was dismissed, 
and that counsel for the petitioners assented to the referee's recom- 
mendation of dismissal. Whether the recommendation of dismissal 
is based upon that assent, or upon the failure of proof, is perhaps 
not altogether clear. The real question, however, is whether what the 
petitioners did and failed to do before the référée was in pursuance 
of an agreement between them and the respondent which contemplated 
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that dîsmissal of the pétition should be procured in that way. If, upon 
a mère failure of p€titioners to produce évidence at a hearing, an order 
of dismissal may be entered up without notice to other creditors, an 
easy way will be open to évade the wholesome provisions of section 
59g and to trade upon pétitions in bankruptcy. See Remington on 
Bankruptcy (2d Ed.) p. 350. On the other hand, if, at the hearing, the 
petitioners' failure to produce évidence proceeds from no agreement 
or collusion with the respondent, the latter is entitled to a iinding in his 
favor; and it does not seem that he ought in such a case to be re- 
quired to notify his creditors in order to obtain the dismissal of the 
pétition against him which he is of right entitled to. There would be 
neither want of prosecution nor consent to the dismissal by the peti- 
tioners. From such facts as are stated in the referee's report it might 
be inferred that the petitioners and respondent were acting under an 
agreement with each other looking to the dismissal of the pétition. 
In such a situation, I think the référée should hâve investigated the 
question whether there was any such agreement or understanding be- 
tween the parties, or any collusion between them, and whether the pe- 
titioners hâve received or will receive, directly or indirectly, any con- 
sidération whatever for the dismissal of the pétition. As he does not 
appear to hâve donc so, the matter is recommitted to him for that pur- 
pose. 



THE GLADIATOR. 

pistrlct Court, D. Massachusetts. March 24, 1898.) 

Nos. 319, 877. 

1, Admibaltt ®=»119 — Appeal — Reversai. — Inteeest. 

Where the Circuit Court of Appeals, on reversai of a decree in ad- 
mlralty In favor of one vessel, directed the court below "to proceed on the 
theory that both vessels were in fault," rule 30 of the Circuit Court of 
Appeals rules (150 Fed. xxxv, 79 C. C. A. xxxv), relatlng to interest, does 
not deprive the District Court of discrétion in the allowance of interest. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. §§ 776-790 ; Dec. 
Dig. <S==>119.] 

2. Admikalty ®=>122 — Costs — Divided Damages. 

In an admiralty suit, where the damages are divided, It Is the gênerai 
rule, binding in ail cases, unless the circumstances are exeeptional, that 
the costs will also be divided. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 797-S27 ; Dec. 
Dig. <g=>122.] 

8. TowAGK <S=>11 — Loss OF Tow — Demureage. 

A tug, which was herself partly in fault for the loss of her tow, is not 
entitled to demurrage for the time lost in attemptlng to save the tow. 

[Ed. Note. — For other cases, see Towage, Cent Dig. §§ 11-23; Dea 
Dig. ®=»11.] 

In Admiralty. Suit by Joshua F. Nickerson against the steani tug 
Gladiator. Decree for half damages for loss of tow. 

0zaFoT Other cases see same topic à KEIT-NUMBER ia ail Key-Numbered Digests & Indexes 
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Carver & Blodgett, of Boston, Mass., for libelant. 
Carpenter & Mosher and Edward S. Dodge, of Boston, Mass., for 
claimant. 

LOWELL, District Judge. This was a libel against the steam tug 
Gladiator for the loss of the schooner Newell. The accident was al- 
leged to bave been caused by the négligence of the Gladiator in tow- 
ing her. 

The District Court foiind that the tug alone was in fault, and de- 
creed to the libelant the value of the schooner, with interest from the 
date of; filing the libel. 

The claimants appealed to the Circuit Court of Appeals, which by 
its mandate has directed the District Court "to proceed on the theory 
that both vessels were in fault." 

[1] Claimant's counsel contends that by rule 30 of the Circuit Court 
of Appeals (ISO Fed. xxxv, 79 C. C. A. xxxv), as interpreted in The 
Haxby, 83 Fed. 720, 28 C. C. A. 38, the District Court is prevented 
from allowing the libelant interest upon the value of the schooner. 
Both the rule and the case cited appear to me to refer only to cases 
in which the amount of the damage has been fixed in the mandate. 
In this case the District Court is directed by the mandate to proceed 
on the theory that both vessels were in fjault, but in other respects the 
decree seems to be left to its discrétion. Of course the District Court 
is not in any way controlled by its former decree, which was made on 
the theory that the tug alone was in fault. 

On the whole, I think that interest should be allowed, and I there- 
fore award to the libelant half the value of the schooner as previously 
ascertained by this court, with interest on the same from the date of 
filing the libel. Sce Fabre v. Cunard Steamship Co., 53 Fed. 288, 293, 
3 C. C. A. 534; Nashua & Lowell R. R. v. Boston & Lowell R. R., 61 
Fed. 237,9 C.C. A. 468. 

[2] The libelant's counsel contends that his client should be awarded 
the costs of the District Court. While this rnatter seems to me to be 
left to my discrétion by the mandate, yet I think that The Horace B. 
Parker, 76 Fed. 238, 22 C. C. A. 418, is intended to establish a gên- 
erai rule, binding in ail cases where the damages are divided, unless the 
circumstances are distinctly exceptional. The costs of the District 
Court are therefore to be divided. 

[3] The claimant's answer set out no counterclaim for damage suf- 
fered by the Gladiator in the accident. By an amended answer, filed 
after the case had come back to this court, he seeks to recover the 
value of a hawser and about a day's demurrage, said to bave been caus- 
ed by a déviation of the Gladiator in order to land the crew of the 
Nowell at Hyannis. The libelant's counsel assented to the filing of the 
amendment, and it may therefore be treated as forming part of the 
original answer. No objection was made tO' the allowance for the haw- 
ser, and half its value is allowed in set-ofï. As to the demurrage 
caused by the déviation, it is admitted that the accident occurred at 
about half past 6. The Gladiator then cast off two barges, which it 
was towing, and went to the assistance of the schooner. Until about 
half past 10, when the schooner sank, the tug was engaged in trying 
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to save her. One or both of the barges were then draggîng, and so the 
Gladiator took one ofi them in tow, and proceeded some miles on its 
course to New York, until the barge could be left in safety near the 
Handkerchief Lightship. As the captain of the tug testified that he 
was net able to get up the anchor of the other barge until daylight, 
that barge could not bave been taken in tow until after the tug had re- 
tumed from the Handkerchief. At daylight he made the tug fast to 
the second barge and towed it up near the first barge. Having anchor- 
ed, it there, he proceeded with the tug to Hyannis, landed the crew 
of the schooner, retumed at once to the barges, and went on his way. 
He States the time taken in returning from Hyannis to the barges at 
three-quarters of an hour, so that his déviation to Hyannis could not 
hâve delayed him beyond two or three hours at the utmost. This 
delay is so small that I think I ought not to allow demurrage on ac- 
count of it. Much the greater part of the delay was caused by the ac- 
cident itself , and by casting ofï the barges, which was made necessary 
by the efforts of the Gladiator to save the schooner. No précèdent has 
been shown to me for allowing to a vessel, herself at fault for an ac- 
cident, any demurrage for the time lost by her in conséquence of her 
attempt to save the injured vessel. To allow it would, I think, be an 
injurions practice. I therefore disallow the claim for demurrage. 

The claim for the travel and attendance of Cahoon is disallowed, 
and I allow taxation of the travel of the claimant's witnesses who came 
from Philadelphia to attend the trial. Decree accordingly. 



In re KELLET. 

(District Court, D. Massachusetts, May 8, 1915.) 

No. 19811. 

Bankbûptot ©=>385 — Deposit on Offeb in Composithon — Eigiit to Accumxj- 
lated inteeest. 

Where money deposited by a bankrupt with the clerk pursuant to an 
offer in composition during litigation by minority creditors earned inter- 
est, on final confirmation of the composition the bankrupt is entitled to the 
return of such interest. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 595, 596; 
Dec. Dig. <S=3385.] 

In Bankruptcy. In the matter of Thomas A. Kelley, bankrupt. On 
distribution of fund deposited in composition. 

Sisk Bros., of Lynn, Mass., for bankrupt. 

Tyler, Corneau & Eames and Brandeis, Dunbar & Nutter, ail of Bos- 
ton, Mass., for creditors. 

MORTON, District Judge. After Kelley's adjudication as a bank- 
rupt on an involuntary pétition, he made an offer in composition of 
421^ per cent., and in pursuance thereof deposited with the clerk of this 
court $232,012.36. The offer was accepted by the requisite number and 

^=3For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digesta & Indexes 
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amount of credîtors. Objection was made by a minorîty of the credî- 
tors to the confirmation of the oflfer, upon the ground that Kelley had 
committed acts which would be a bar to his discharge. The matter was 
referred to the référée, who reported in favor of coniirming the com- 
position ; and the District Court passed an order to that effect. The ob- 
jecting creditors then took the case to the Circuit Court of Appeals, by 
which the order of the District Court was affirmed. Thèse proceedings 
lasted for a considérable time, during which the money on deposit in the 
clerk's hands has earned $9,426 interest. The question is whether this 
interest belongs to the bankrupt or to his creditors. No décision upon 
the point has corne to my attention. 

The bankrupt was net responsible for the delay which has occurred 
It is not contended that he is obHgated to pay to the creditors interest on 
the amounts of their dividends. The contention of the creditors is, in 
effect, that the money in the clerk's hands constituted a fund for their 
benefit, and that they are theref ore entitled to the interest on it. It is 
not uncommon for a bankrupt offering composition to deposit with the 
clerk something beyond the amount actually required. Such surplus is 
retumed to the bankrupt at the conclusion of the proceedings. The 
same disposition is made of unclaimed dividends, as was decided in this 
district. In re Lane (D. C.) 125 Fed. 772. I ara unable to see any 
sound distinction in this respect between a surplus originally deposited 
by the bankrupt, a surplus arising out of unclaimed dividends, and a 
surplus created by accumulated interest on the fund in the clerk's hands, 
The offer by the bankrupt was not to distribute a fixed and stated 
amount among his creditors, nor to pay 421/2 per cent, plus interest 
f rom any given date ; it was to pay 42^ per cent. flat. The amount de- 
posited was computed on that basis. That offer became effective only 
upon final confirmation by the court, which by Act July 1, 1898, c. 541, 
§ 70f, 30 Stat. 565 (Comp. St. 1913, § 9654), operated to revest in the 
bankrupt his property. Until such confirmation the creditors had no 
fixed right to the fund, which up to that point in the proceedings is, 
I think, to be regarded as a guaranty for the bankrupt's performance 
of his offer. Sections 12b, 12e (Comp. St. 1913, § 9596). The credi- 
tors, when they accepted the offer, took the chance that there might be 
delay f rom litigation or other causes in the completion of it, for which 
the bankrupt was not responsible. 

It f ollows that the interest should be retumed to the bankrupt as sur- 
plus deposit. 

So ordereA 
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JAMES V. CLEMENT et. al. 

(Circuit Court of Appeals, Flftli Circuit. May 25, 1915.) 

No. 2544. 

1. Gaming C=^-i9 — Wagebing Contracts — Puechases and Sales of Cotton 

FOR Future I^elivery — Validity op Contbacts. 

Evidence considered, in an action by cotton brolcers to recover advances 
by tliem In settleinent of contracts made for défendant for tiie purchase 
and sale of cotton for future delivery on the New York Cotton Exchange, 
and held to show that it was understood by both parties that there was 
to be no actual delivery of cotton under such contracts, but that they were 
merely spéculative or wagering contracts on the future price of cotton, in- 
tended to be settled by the receipt or payment of différences between the 
contract and market price ; the évidence consisting of the undisputed tes- 
timony of défendant that he so stated to plalntiffs' agent, who procured 
the business, before any of the transactions took place, supported by the 
correspondenee between the parties, which, fairly construed, was con- 
sistent only with such understanding, and the further fact that, although 
there was a séries of such contracts, no actual delivery was called for or 
made under any of them. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. §§ 100-102; Dec. 
Dis. €==49.] 

2. Gaming ©=12 — Wagemnq Contracts — Validity of Contract — Dealing 

IN Futures. 

Where there was a mutual understanding between cotton brokers and 
a customer that purchases and sales of cotton futures on margin made 
for the customer were purely spéculative and wagering contracts, they 
are not validated by the fact that they were executed in accordance with 
the rules of the New York Cotton Exchange and in the form prescribed by 
such rules, which called for an actual delivery of the cotton ; it being also 
true that under the rules the contracts could be settled without delivery. 

[Ed. Note. — For other cases, see Gaming, Cent. Dig. § 22 ; Dec. Dig. 
<S=3l2. 

Sales or purchases under agreements for settlement of différences be- 
tween contract price and market price as wagering contracts, see note 
to Ware v. Pearson, 98 C. 0. A. 3G8.] 

In Error to the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Action at law by Waldo P. Clément and another, as surviving part- 
ners of Haven & Clément, against D. W. James. Judgment for plain- 
tififs, and défendant brings error. Reversed. 

See, also, 185 Fed. 692, 107 C. C. A. 640; 217 Fed. 51, 133 C. C. 
A. 170. 

Alex W. Smith, of Atlanta, Ga., for plaintiflf in error. 

Hollins N. Randolph, Robert S. Parker, and Spencer R. Atkinson, 
ail of Atlanta, Ga., and John R. Abney, of New York City, for de- 
fendants in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge. This case was formerly before this court 
(185 Fed. 692, 107 C. C. A. 640), and to clearly understand the pres- 

^:sjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
223 F.— 25 
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ent aspect it is well to restate f rom our former opinion what was here- 
tofore décidée! and to a certain extent became the law of the case, as 
f ollows : 

"Pardee, Circuit Judge. In substance and effeet this suit is one brouglit to 
recover sxjecilie sums of money paid out by the plaintiiïs, Haven & Olemont, 
as agents and brokers for the défendant, James, in purcbasing and selling 
cottou futures ; and the défense is that ail the transactions for wlilch 
plaintiiïs paid out money were by intention and understauding of tlie 
parties, and in fact, gambling transactions; that is to say, only wagers de- 
pending upon the fluctuations of futures and the variations of the priées there- 
of upon tlie New York Cotton Exchange, with the understanding and intent 
of both parties that ail such wagers should be lost or won acçording to such 
fluctuations in the price of futures lu the New York Cotton Bxchauge, and, 
incidental to such défense, that ail transactions in the New York Cottou Ex- 
change for the purchase and sale of cotton for future delivery were undcr the 
techuical rules of the Exehange providing for 'ringing ont' and sulistituting 
contracts by tlie brokers wlthout the knowledge of principals, and in the 
delays and technical notices and other formalities throwu in the way of any 
actual delivery, were, in fact, wagering transactions. 

"As to this incidental défense, we notice that, under tlie évidence admitted 
on the trial of the case (ail of wliich is found in the transcript), the particuiar 
transactions whereln Ilaven & Clément claimed that they purchased and sold 
cottou futures for the account of James for which they paid out moneys and 
now ask judgment were under the rules of the lîxchange and otherwise so 
Tung ont,' substituted, arrangea, and settled that the interests of no other 
or third parties are involved; and the validity of tiio transactions must stand 
or fiill acçording to the actual agreements and intentions of the parties to 
tiiis suit without référence to the character and manuer of the business car- 
ried on in the New York Cotton Excliiinge, further than it is useful in 
throwing ligbt upon the actual understanding and agreements between Haven 
& Clément on the one side and James on the ollier. « » * 

"The bill of exceptions shows tliat prior to tiie charge of the court counsel 
for the défendant requcsted the court to give the jury the following Instruc- 
ticn, to wit: 'I charge you that speculatlng or wagering contracts are void, 
and a broker or commission merciiant cannot recover for advancement made 
on account of customer on account of such contracts. If there was no inten- 
tion of buying or selling cotton, but the contract was only spéculative in the 
présent case, there can be no recovery' — and that the court deciined to give 
the said request to tlie .1ury. Also, that counsel for the défendant requcsted 
the court to charge the jui-y as foUows: 'I charge you further, gentlemen, 
that no rights can arise in favor of either party to a contratt of agency where 
the agency was creatcd for an illégal purpose. If the plalntiffs and défendant 
contracted one with the other and the purpose of the contract was to play the 
market in cotton futures, the agency was illégal, and neither party would 
hâve the right to sue tlie other for losses or profits growing out of such agency' 
— which also was refuscd. 

"In each the trial judge certifies that 'the same is not covered by any por- 
tion of the charge to the jury.' Thèse specially reque.sted charges seem to be 
Sound in law, and thelr application to the case in hand is beyond question. 
They certainly were not in unambiguous terms given to the jury, and it seems 
with the mass of évidence in the case, mainly devoted to the collatéral, but 
not controUing, issue, involving the character of the rules and proceedlngs of 
the New York Cotton Exchange, thèse or similar distinct instructions bear- 
ing on the main issue in the case should hâve been given to the jury. * * * 

"The bill of exceptions further shows that prior to the charge of the court 
counsel for the défendant requested the court in writing to charge the jury as 
f ollows: 'I charge you further, gentlemen, that, even if it should be true 
that the défendant proniised to pay this claim, yet if the clalm arose by rea- 
son of a wagering, illégal, or immoral contract, the promise of payment would 
not be binding.' The défense was that the transactions insisted upon by the 
plaintifCs as entitliug them to rei?over were wagering and illégal. Tlie plaln- 
tiffs adduced évidence tending to show a promise on the part of défendant) 
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to pay the amount claimed. The instruction seems to be good In law, and, as 
it was applicable to the case, we are o£ opinion that it was prejudieial error 
to refuse it because, under the case as presented by the transcript, we can- 
not say that the évidence given of the defeudant's promise to pay was not 
a controlllng factor with the jury in reaching the verdict rendered. * * * 
The charge of the trial judge is before us because it is incorporated in the 
bill of exceptions duly allowed and slgned. 

"As heretofore pointed out in discussing the pleadings, and also in consider- 
ing the nineteenth, twentieth, twenty-first, and twenty-third assignments of 
error, the controlliug issue in the case was whether or not the amounts sued 
for by the plaintiffs below were for moneys advanced at the request and for 
the beneflt of the défendant on wagering contraets. The transcript shows that 
there was évidence offered and admitted tending to show that they were il- 
légal wagering contraets within the knowledge and intent of both parties, and 
also that there was a large niass of ail kinds of évidence bearlng upon the 
collatéral issue in respect to the character of dealings upon the New York 
Cotton Exchange, and some bearing on other minor issues. Under thèse cir- 
cumstances, and to the end that the jury might correctly apply the évidence, it 
was Incumbent upon the trial judge to clearly and specifically instruct the 
jury on the law bearing on the main and controlllng issue. The charge there- 
on was as follows: 'It is next claimed by the défendant that the évidence 
shows that Mr. James and the plaintiff's représentative, Mr. Tate, had an 
express understanding that this arrangement made by Mr. James with the 
plalntiff flrm was a mère wagering arrangement, and that both parties so un- 
derstood it. If what he says about that — he told you about that on the stand 
— that there was to be no delivery of cotton, that is, it was simply taking — I 
do not remember the exact expression he used, a 'flier,' or something like 
that, but you will remember what he said, and that Mr. Tate so understood, 
that he told Mr. Tate that. And you heard what Mr. Tate said. He denied 
it. If there was an agreenient made between Mr. Tate and Mr. James, and 
if Mr. Tate was to do the busluess as he described it, and if he had authority 
to make this sort of an agreement, of course, tliese contraets would fail and 
could not be enforced at ail. If the arrangement Tate had with James was 
that it was to be a mère wagering contract, and no delivery contemplated at 
ail, the contraets c»uld not be sustaiued. That is for you to say. But my 
understanding of Mr. James was upon the Une indicated by me heretofore 
that Mr. James wanted Mr. Tate to understand that: 'This thing I am to do 
with you bas nothing to do with my business at Blakely. It is entirely sep- 
arate and distinct.' Of course, he may hâve intended it differently, but that 
is the impression I got. If you understood it difterently, and if you believe 
they had the understanding hère claimed by the défendant and bis counsel, it 
would render thèse contraets invalid.' 

"It is contended that this is involved and argumentatlve, and does not suffl- 
ciently point out the importance of the issue presented although it is ad- 
mitted that its real meaning is that, if the jury found that the arrangement 
between the parties was understood by both of them to be a mère 'vt'agering' 
contract, plaintiffs could not recover. Certain it is that the charge does not 
refer to section 3668 of the Code of 1895 of Georgia, which controls in sults 
in that state on wagering contracta, and déclares such contraets to be against 
the policy of the law and not to be enforced, nor does it otherwise advlse the 
jury as to what are wagering contraets and the public policy relating thereto. 
The charge deals with the issue as though there was no other évidence there- 
on than that found in the conversations between Tate, the plaintiff's agent, 
and the défendant, James, while the bill of exceptions shows the course of 
dealing between the parties which throws much light on the subject, and 
shows other pointed facts and circumstances directly bearing on the issue 
and tending to show mutuality in the understanding that no actual delivery 
of cotton was contemplated. 

"Of necessity we hâve been compelled to read much of the évidence which 
includes many telegrams and letters passing between the parties, and we 
cannot resist the conclusion that from James' alleged notice to the agent 
Tate, and his telegrams and letters to the plaintiffs, and the course of deal- 
ings pursued by the parties and other matters shown, the jury might well 
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have found that James did not contemplate actual dellvery of any cotton on 
the future contracts bought or sold for lilm by the plaintlfEs, and only Intended 
wagering or gambling on the fluctuations of priées of cotton futures, expeet- 
ing to settle by the recelpt or payment of différences, and that the plaintifCs 
were well advised thereof and well understood that in buying and selling 
for James' account no delivery was to be made or expected to be made, even 
tf third parties should become interested in the future contracts entered into 
by them on James' account. 

"ïaking thls view of the évidence, we are of opinion that the trial judge 
should hâve advised the jury in spécifie terms as to the public policy denying 
recovery on wagering contracts, defining the same, and also as to the right of 
recovery where parties willingly advauce moneys to pay such contracts, and 
that on his fallure to do so, coupled with his refusai of spécial charges here- 
Inbefore consldered, such réversible error supervened that a new trial should 
be granted." 

On the second trial the évidence offered in the first as printed in 
the record was submitted to the jury, and in addition oral and docu- 
mentary évidence was offered by the plaintiff tending to show that in 
the transactions on James' account the plaintiffs carefully f oUowed the 
rules and régulations of the New York Cotton Exchange as to "ring- 
ing out" and substitution of future contracts, and that as matters devel- 
oped notices by letter and telegram were given to James. Ail the books 
of Haven & Clément were submitted to the jury, and Sterrett Tate, the 
active agent of Haven & Clément, was again examined and cross- 
examined as to ail the détails of the case. And the défendant offered 
documentary évidence in relation to the same matters, and défendant 
James was again examined, cross-examined, and re-examined with re- 
gard to the whole merits of the case. 

At the conclusion of the testimony, prior to the charge of the court 
to the jury, the défendant submitted to the court in writing a request 
to direct a verdict for the défendant, which request the court ref used, 
and the défendant excepted, on the ground that the évidence demanded 
a verdict for the défendant. Thereupon, after argument of counsel, 
the court charged the jury as foUows: 

"Gentlemen of the jury: Under the law as laid down by the highest court 
of the land, the Suprême Court of the United States, and by the highest 
court of the state of New York, thèse contracts made in the New York Cot- 
ton Exchange are valld and binding when they are put in writing by slips of 
the character introduced in évidence hère. It has been distinctly lield, and 
is the law, that thèse slips are sufflcient memoranda in writing to bind the 
parties and make a contract between the parties to thèse slips. The question 
has been made, under what we call the statute of frauds, that they would 
hâve to be in writing, and the courts hold that thèse slips are suflicient writ- 
ing to make a valid contract. Thèse contracts for the future delivery of 
cotton are sustained upon the ground that, under the laws of New York Cot- 
ton Exchange, the actual spot cotton can be required to be delivered, and there- 
fore thèse contracts are sustained to be valid sales of a commodity if the 
commodity is demanded by the purchaser. 

"The plaintiff claims that he was directed by the défendant, Mr. James, to 
make thèse contracts for the purchase and sale of cotton, as has been stated 
in the évidence. The évidence is before you on that subject. I do not under- 
stand it to be denied at ail that Mr. James did order the purchases and sales 
as made, but that is for you to say under the évidence. Aud whether or not 
the plaintiff complied with thèse orders and directions of the défendant, 
James, for maklng the purchases and sales, that you must gather from the 
évidence also. It is incumbent upon the plaintiff to show you ail of this, to 



JAMES V. CLEMENT 389 

show it to your reasonable satisfaction by a prépondérance of the évidence In 
the case. 

"The défendant, as I understand it, contends, in tlie first place, that this 
was a wagerlng contract purely ; that there was no intention on his part to 
deliver any cotton, or to hâve any delivered to him ; that he was slmply 
gambling on futures. This is tbe substance of his clalm, and of his counsel's, 
as I understand it. He also states that what Is called 'ringing ouf in the 
cotton contracts on the New York Cotton Exchange is of such a character 
that it should defeat the plaintifFs right to recover against him, even if he 
Is otherwise entitled to recover. As to this flrst matter of 'ringing ouf or 
'ringing up' as it seems to be sometimes called, it has been before the Su- 
prême Court of the United States, and the hlghest court of the state of New 
York, and is fully sustained as a légal roethod of transacting this business. 
The Suprême Court of the United States says this: 'The ring settlement is 
reached by a comparison of books among the clerks of the members buying 
and selling in the pit, and picking out a séries of transactions which begins 
and ends with dealings which can be set against each other by eliminating 
those between — as, If A. has sold to B. 5,000 bushels of May wheat, and B. 
has sold the sanie amount to C, and O. to D., and D. to A. Substituting D. 
for B. by novation, A.'s sale can be set against his purchase, on simply pay- 
Ing the difCerence in price.' That is to say, I understand this method of doing 
business to be treated by the courts, both the Suprême Court of the United 
States and the Suprême Court of New York, as an entirely legitlmate method 
of transacting this part of the business. Unless you find something in wluit 
has been shown hère in the évidence as to this ringing out or ringing up, It 
appears to me that It should hâve uothing to do with this transaction, and 
sbould not Interfère with the plalntiffs' rights to recover, provided they are 
otherwise entitled to recover. Now, the claim has been made, if I under- 
stand the clalm by the défendant in this case, that although, as I hâve just 
Instructed you, this method of transmltting the business has been sustained 
by the courts, and this court should recognize it as legitlmate, it is claimed 
by the défendant that what is called 'ringing ouf extingnished thèse con- 
tracts that were made by Haven & Clément for Mr. James, that when the 
ringing out was made and the matter carried through, ail thèse contracts 
that they had made for Mr. James were thereby extingnished. You hâve 
heard the testimony a bout tliat, and what was said about it by counsel on 
both sides. It Is claimed on the part of the plalntiffs that this is not true, that 
the contracts provided that they shall remain in force until they were finally 
executed, notwitb standing this arrangement, that a contract to deliver on 
the part of a particular broker who sold to Haven & Clément, or their con- 
tract If they sold, exlsted and could be enforced unde'r the rules of the Ex- 
change, notwithstanding thèse contracts had, as they call It, been rung out. 
That is a matter for you to détermine under the évidence. I instruct you, 
under the law as I understand it to be fully established by the courts of the 
United States and of the state where this occurred, that it is a legitlmate way 
of doing business, whether or not it was followed legitimately in this particu- 
lar case, or whether or not, as contended to you by counsel for the défendant, 
it was done in such a way as to extinguish any clalm Mr. James might bave 
had, or his brokers on his part, for what was due him. Of course, that is 
not legitlmate. It has been assumed that the matter is so arranged — for ex- 
ample, one of the courts, in referriug to it, llkens it somewhat to a clearing 
house of the banks in cities where the banks hâve a clearing house arrange- 
ment, by which they settle their différences without having to give each one 
a separate check to square things up. 

"Now another défense in this case on the part of the défendant Is that 
this was a wagerlng contract pure and simple; that is, a gambling trans- 
action, without any intention whatever, on the part of the défendant, to de- 
liver cotton when sold or to receive cotton when bought, and that the plaln- 
tiffs understood this to be his intention. If the jury find that James did 
not contemplate the delivery of any cotton on the future contracts bought and 
sold for him by the plalntiffs, and only intended to wager or gamble on 
the fluctuations in the prIce of cotton futures, expecting to settle by the 
receipt or payment of différences, and that the plalntiffs were advised 
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thereof and well understood that In buylng and selllng for James' ac- 
count no delivery was to be made or aecepted by hlm, even if thlrd par- 
ties should becoroe interested in the future contracts entered Into by them 
on James' account, then tbis arranijement would be one in whicb recovery 
could not be liad for money advanced in tbis connection and to carry ont thèse 
purcbases and sales. 

"Under tbe statute of Georgia (Code of 1910, § 4253) 'a contraet which Is 
against tbe policy of tbe law cannot be enforced. Sueb are contracts tending 
to corrupt législation or the judiciary, contrac-ts in gênerai in restraiut of 
trade, contracts to évade or oppose the revenue laws of anotlier country, 
wagering contracta, contracts of maintenance or cbamperty.' 'Wagering con- 
tracts' you understand, betting contracts, and if this in tbe présent case was 
one where tbere was no actual purchase or sale intended, it Is simply a bet 
on the rise or fail of cotton. If tbe plalntifC bas establislied its case so far 
as it is required to do so in the manner I bave already indlcated to you, 
that is to say, that they had orders from James to buy cottou on the New 
York Cotton Exchange and that James' orders were carrled oui., and that it 
was necessary for the plaintiEf, in esecuting the same and oarrying out tbe 
same, to pay out money for his account, and that this was ail doue properly 
and by the usual method recognized by the New York Cotton Exchange, tlien 
the burden would be shifted to the défendant to show his défense, as I hâve 
just indlcated ; that is, to show to your reasonable satisfaction that he dld 
not intend, and that the plaintifl" knew that be did not intend, to deliver any 
cottou or to receive any cotton on account of and as a resuit of thèse trans- 
actions of selling and buylng, and that it was a wageiing contraet pure and 
simple. A wagering contraet in tbis case would be one, of course, such as I 
hâve just descrihed, where it was slniply betting on the rise or fall of the 
market, and not a legitimate transaction under the law and under the rules 
of the New York Cotton Exchange. 

"ïhe défendant also daims, as I understand it, that when thèse contracts 
w^ere closed out, on Deceuiber 3d, they had allowed hlm to go beyond his 
margins. As I understand the défense, he claims be liad an understanding 
with Mr. Tate that lie )uust never allow him to go beyond his margins wliich 
hB had put up with them, and I présume — ^but that is a matter for you gentle- 
men to détermine; I do not know what the truth about that is, beyond the 
amount of crédit they had given hira. You remember they both agreed, Mr. 
James and Mr. Tate, that he agreed to give hlm a line of crédit froui $2,,500 to 
$5,000. How far that is embraeed in this matter of goiug beyond his margins 
I am uiiable to say. That will be a matter for you to détermine under the 
évidence, wbether be was not to go beyond tbe amount of money James had 
sent and this anaount of crédit, or wbether he was not to go beyond the 
money actually sent. They were to notify him, and, if he did not iucrease his 
margins, they were to close him out, and that by allowing him to go beyond 
this he was injured. Of course, if they faiied to carry out his instructions 
so far as they reasonably could, and to the e-vtent that he was injured by 
such failure and by going contrary to liis instructions, they ought not to re- 
cover against him. What that will be, and that is material in the case, it 
will be for you to say, and to what extent be was injured by tlieir failure to 
close out more promptly and before his margin was exhausted. This will 
be for you to détermine from the évidence. Mr. Tate testified, as I under- 
stand it, to tbe contrary, except that he agreed witli Mr. James that they 
were to allow him a line of crédit of from $2,500 to J>5,000. 

'•Now, gentlemen, I bave some requests to charge whicb I want to refer 
to hère, and the most of them hâve been covered, at least the most of tbose I 
give bave been covered ; by the plalntlff to instruct you that, 'if you believe 
from the testimony that the défendant employed the plaintift's to buy and 
sell cotton on the New York Cotton Exchange, in obédience to its by-laws, 
rules, and régulations, that employment implied an undertaking to indemnify 
them In respect to the exécution of their agency, and also impUed a promise 
to reimburse them for such expenditures as were necessary in the performance 
of the agency properly performed.' I so instruct you, that is right. 

"Second. 'That a contraet for the future delivery of a eommodity is pre- 
sumed to be valid, and the burden is upon the party attacking the contraet 
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to show Its Invalidity, and In ordcr to render such a contract Invalld tbere 
must appear to your satisfaction an intention on the part of both parties to 
wager. Tlie test of invalidity is mutuallty of illégal intent.' That Is, it must 
ûe shown to your satisfaction tliat both parties agreed that it was to consti- 
tute an illégal contract. That is, In thls case, that there should be no delivery 
of cotton at ail, but that it was simply a wager on the rise and fall of cotton. 
The other défenses, of course, are not embraced in that, but that applies to its 
belng a gambling contract. 

"It is shown that certain telegrams going between the parties, relating to 
the transaction of the business covered by thèse contracts, 'were expressed in 
cypher and were composed of cypher words selected from Shepperson's Code 
of 1881, and I charge you that by the use of that code the défendant in thls 
case commits himself to abide by his contracts if executed and entered into 
in ail respects in accordance with the rules and régulations of the New York 
Cotton Exchange of force at the time of the exécution of such contracta.' And, 
of course, that would also be the case with them, provided they carried out 
his instructions In accordance with such instructions and acted in accordance 
with such instructions, and acted in accordance with the rules of the eschange, 
according to this book of cypher used, they too agrée to be bound by it. I 
hâve already instructed you that thèse slip contracts are sufficient to make 
a valid contract. 

"The other instmctlons I hâve combine the idea that although the customer 
did not intend himself (Mr. James in this case) to deliver or receive cotton — 
deliver cotton sold or reçoive cotton bought, if he intended his broker to do that 
for him in New York, it would be the same thing as if he did it himself. That 
is true, of course. 

"Now I hâve some requests from the défendant, and I instruct you ac- 
cordingly: Tf the plaintlfC is entitled to recover, he can do so only by proof 
of a clalm or claims set up In his pleadings.' He is not entitled, of course, 
to anything not set out in his pleadings. 'And that is so, even though you 
might belleve that such theory is supported by the évidence adduced on the 
trial of the case.' That is to say, that the rule of law is that he inakes Ms 
case by his pleadings, and he must stand on that, and must make out a 
case according to his déclaration. 

"I am also requested to charge you that he must recover in accordance with 
the items set forth in his déclaration. That is more gênerai, and does not 
point out in what respect. Of course, that is correct law, that he must re- 
cover in accordance with the case he makes out and sets up. 

"I hâve already instructed you, what I am requested to hère, 'that specu- 
latlng or wagering contracts are void, and a broker or commission merchant 
cannot recover for advancement made a customer on accouut of such con- 
tracts.' If there was no intention of buying or selllng cotton, as I hâve in- 
structed you, if it was simply a gambling matter, the plaintiff cannot recover. 

"I am also requested to instruct you that they could not recover, as I un- 
derstand the request, for any commissions (in thls case $820 commissions, 
I believe), if the contract itself was invalid. That is, even if service is render- 
ed, no commission could be recovered on any alleged contract that was of a 
wagering, illégal or immoral character. 

"I am also requested to charge you that the promise of the défendant to 
pay this claim, if it was a gambling claim, would not be valid. That is true. 

"I am requested to instruct you, again, as I hâve already done two or 
three times, that if no purchases or sales of cotton were contemplated by 
either party, or intended to be made, the plaintiff would not be entitled to 
recover; and it appears to be a fact hère, I will state to you, but you bave 
heard the évidence, that no actual cotton was dellvered between the parties. 

"I hâve another request to the same eft'ect about this being a wagering cou- 
tract, that if both parties knew, and thèse men understood about it, but the 
Question hère is — Mr. James says he did not intend to deliver any cotton, and 
did not intend to buy any cotton ; but what the law requires is that that 
should be mutual, that both parties should agrée to it. That I understand Mr. 
Tate to deny, but that is for you to détermine what the truth about that is. 

"I am requested to charge you that under the law of New York 'ail wa- 
gers, bets or stakes made to dépend upon any unknown or contingent event 
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whatever, shall be unlawful and ail contraets for or on acconnt of any morey 
so wagered, bet or staked, shall be vold.' Counsel says that is a statute of 
New York, and I hâve no doubt that it is, and I so instruct you. 

"I charge you agam that wagerlng contraets (I hâve already done that), no 
matter where made, cannot be enforced under the laws of Georgla. The ques- 
tion for you Is whether this was a wagerlng eontract or not. 

"Now, gentlemen, we bave had a long time over this case, and I bave 
trlcd to charge you about it as qulckly as I could. You will consider ail of 
the évidence, give it fair considération, and if you think the plaintifl: is en- 
titled to recover you will hâve to détermine the amount. You will see what 
the amount Is ; you will bave the papers out with you ; the papers there will 
show you the amount aotually paid out by them, and what amount they re- 
ceived from Mr. James, and what amount he made on the transactions, where 
he made somethlng; and, of course, if they paid the money out then, they 
paid out the full amount, less what he sent them and less what they mado 
for him, with their commissions added, which I understand would be the 
amount they are entitled to recover if entitlcd to recover at ail. If you do not 
believe they are entitled to recover, say 'We, the .1ury, fmd for the défend- 
ant,' and If you find they are entitled to recover, say, 'We, the jury, find for 
the plaintifr and fix the amount." 

To this charge defendant's counsel made spécial and spécifie ex- 
ceptions, ail of which were duly allowed. Among thèse were the fol- 
lovving, to wit: 

" 'I charge you further, gentlemen of the jury, that every eontract or agree- 
ment, whether or not in wrlting, whereby any person shall agrée to buy or 
sell and deliver any cotton to any other person, when la f act it is not in 
good faith intended by the parties that an actual delivery of such cotton 
shall be made, is unlawful in the state of Georgla, whether made or to be 
performed whoUy wlthin this state, or partly within or partly wlthout this 
state. I further charge you tliat the law of Georgla prohibits any and ail 
contraets or agreements for the purchase or sale and delivery of any com- 
modlty or other thing of value on marglns, commonly called "dealing in fu- 
tures," when the intention or understanding oî the parties is to receive or 
pay the difiference between the agreed priée and the market priée at the tlme 
of settlement' 

"Défendant excepted to the refusai of the court to charge as thus requested, 
and insists that the language of said request correctly expresses the nature 
and character of plaintiffs' clalm as sued on, and correctly defines the law 
applicable thereto, and was apt and pertinent under the pleadiugs and pi'ool 
in the case. 

"Fourteenth Exception. 

"Prior to the charge of the court to the jury in sald case, and prior to the 
argument of counsel, counsel for the défendant submitted to the court in writ- 
Ing, and thereby requested the court to give the jury, the following spécial 
instruction, to wit: 'I charge you that deallngs, if wagoring in character, are 
none the less so if made in or on the alleged New York Cotton Exchange. The 
forms they may take are immaterial and their natures are unchanged no 
matter what guise they may assume or in what shapes or transactions they 
may appear. If wagerlng in character the plaintiffs cannot recover thereon.' 

"Défendant excepte<l to the refusai of the court to charge as thus requested, 
asid insists that under the issues joined and proof submitted the language o£ 
said request was apt and pertinent and essential to proper considération by 
the jury of defendant's pleas and défenses in the case. 

"Fifteenth Exception. 

"Prior to the charge of the court to the jury in said case, and prior to tha 
argument of counsel, counsel for the défendant submitted to the court in 
wrlting, and thereby requested the court to give to the jury, the following spé- 
cial instruction, to wit: 'I charge you that, if you believe the alleged trans- 
actions were mutually wagerlng in character, it makes no difCerenee in tbia 
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case that défendant may hâve taken his winnlngs, had he won. The law 
against wagering transactions is still to be enforced and is blnding upon the 
jury, regardless of any such possibility. And I charge you to give sueh pos- 
sibllity no weight or considération whatever.' " 

The record shows further: 

"After tbe jury had been first charged, and had retlred to the Jury room, 
and had cousidered their verdict, and had i)een ont for a considérable length 
of time, the jury returned Into the courtroom and the following proceedings 
were had: 

"ïhe Court: I am told that you want to be recharged upon some points of 
the case, gentlemen ; can you tell me what it is? 

"The Foreman: Your honor, it seems that some of them hâve not under- 
stood or hâve not heard — either did not hear or did not understand, but 
what particular part I could not say, the whole charge, if you could — 

"A Juror: The illegality of the sale of the contract ; if it was illégal, If 
the first party understand» it that it is not to be delivered, and the second 
party in ^vriting for the cotton, if he undorstood it wasn't to be delivered, 
would that make it illégal? That is the point. 

"The Court: I do not knov? that I understand you. If the first party — 

"A Juror: If he understood that no cotton was to be delivered by the flrst 
party? 

"By the Court: If Mr. James understood? 

"A Juror: Yes, sir. 

"The Court: And the question is with référence to somebody else with 
whom they dealt— with whom Haven & Clément dealt? 

"A Juror: Yes, sir. 

"The Court: The party becoming liable in this ringing eut business? 

"A Juror: Yes, sir; I just wanted to know whether that would make it 
illégal for one of the parties not to feel responsible for the delivery of the 
cotton. 

"The Foreman: As I understand it, would it be necessary for both par- 
ties to understand that the cotton was to be delivered or received, or just 
one, and the other party did not? 

"The Court: What I instructed you about it is this: I can read it hère." 

The court then proceeded to recharge the jury as follows: 
"It is absolutely necessary, in order that the contract should be invalid on 
the ground that it was a mère wagering agreement, that the knowledge or 
understanding that the cotton was not to be delivered should be mutual ; both 
parties should know, if that is what the question is. So far as Haven & 
Clément and Mr. James ai-e concerned, the plaintiffi and défendant, it would 
be necessary — 'Another défense in this case on the part of the défendant is 
tiiat this was a wagering contract pure and simple ; that is, a gambling con- 
tract, without any intention whatever on the part of the défendant to deliver 
cotton when sold, or to receive cotton when he bought, and that the plaintifE 
understood this to be his intention. If the jury find that James did not con- 
template the delivery of any cotton on the future contracts bought and sold 
for him by the plaiotiiïs, and only intended to wager or gamble on the fluctua- 
tions in the price of cotton futures, expecting to settle by the receipt or pay- 
ment of différences, and that the plaiutilïs were advised thereof (that is, 
Haven & Clément themselves, the plaintifls, were advised thereof) and well 
understood that in Imying and selling for James' account no delivery was to 
be made or accepted by him, even if third parties should become interested 
in the future contracts entered into by them on James' account, then this 
arrangement would be one in wliich recovery could not be had for money ad- 
vanced in this connection and to carry out thèse purchases and sales.' That 
is to say, if you flnd that the plaintifCs hâve established their case- — that is to 
say, they hâve shown that they had those orders from James to buy and sell 
cotton respectively, and that they proceeded to exécute those orders in a prop- 
er way, faithfully and right, and if, as a resuit of that, they paid out for him. 
on those accounts, as they claini hère, this amount of money which is claim- 
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ed, tie balance of wMch is clalmed hère, then they would make out thelr 
case so far as they are concerned, and It would be up tx) thls défendant. Un- 
der the rules of the New York Ootton Bxchange, as I bave stated to you, or 
ratber the practlce in the New York Ootton Exchange and the raies of the 
exchange hâve been upheld by the Suprême Court of the state of New York, 
and by the highest court in the state, the Court of Appeals, and thèse con- 
tracts held to be valid contracts upon the ground, as î stated to you, that 
the delivery of cotton can be required under them and under the charter of 
the New York Cotton Exchange and under the laws as applicable thereto. 

"Now, when it cornes to this case, as I hâve stated to you in my charge, 
when the plaintiff makes out his case, the défendant sets up three différent dé- 
fenses. The flrst one is that it was a gambling contract, a wagering contract. 
It would hâve to be substantiated and established, not only that Mr. James 
himself did not intend to deliver or reçoive, whatever the case may be, but it 
would be necessary that both he and the plaintifEs in this case, the brokers, 
should understand that there was to be no delivery of cotton and no re- 
celpt of cotton under the transactions under the rules of the exchange, and 
It was simply a gambling contract and he was betting on conditions." 

From an adverse verdict and judgment for the full amount of plain- 
tiffs' claim, this présent writ of error is prosecuted. 

[1] From the view we take of this case it is not necessary to pass 
upon other assignments of error than the one claiming there was ré- 
versible error in refusing the motion in writing made at the conclusion 
of the testimony to instruct the jury to find a verdict for the défend- 
ant on the ground that the évidence denianded such verdict. It is noted 
above in our former opinion, on the évidence then presented in the 
record, we decided that "the jury might well hâve found that James 
did not contemplate actual delivery of any cotton on the future con- 
tracts bought or sold for him by the plaintiiïs, and only intended wager- 
ing or gambling on the fluctuations of prices of cotton futures, ex- 
pecting to settle by the receipt or payment of différences, and that the 
plaintiffs were well advised thereof, and well understood that in buy- 
ing and selling for James' account no delivery was to be made or ex- 
pected to be made," and that we reversed the case because in respect 
to wagering contracts the jury was not sufficiently and properly in- 
structed; and it is rather apparent that if, on the first trial, the de- 
fendant had asked for an instructed verdict on the ground that the 
proof showed a wagering contract, it would hâve received our sanc- 
tion. 

Upon the second trial now under review the same évidence was of- 
fered as on the first trial, supplemented by the plaintiffs by détails as 
to the exact correctness witli which they followed the rules of the 
New York Cotton Exchange, and supplemented by the défendant with 
more détails on the issues urged by him, but practically and substan- 
tially ail the évidence as to the intentions of the parties and the ear- 
marks showing such intentions as to the purchase and contemplated 
delivery of cotton on the one hand, or gambling in cotton futures on 
the other, was substantially as on the first trial. That the whole busi- 
ness of dealing in cotton futures between Haven & Clément on the one 
side and James on the other was in fact and in resuit a wagering busi- 
ness is practically undisputed. No one can read the évidence and rea- 
sonably reach a contrary conclusion. It is undisputed that James from 
the beginning so intended, and so informed Tate, the agent of Haven 
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& Clément who solicited and obtained tlie business for his principal. 
Tate was examined on both trials, and although examined at great 
length and détail, fréquent!}' taking refuge in a "bad memory on ac- 
count of lapse of time," yet nowhere did he deny that James so in- 
formed him, but asserted strongly that he did not tell his principal. 
Haven, senior partner of the firm of Haven & Clément, was examined 
at length on the first trial, and his évidence so taken was admitted on 
the second trial, and nowhere does he deny his knowledge that the 
James' business was wagering or dealing in cotton futures ; but he does 
tesîify, when asked in référence to the James correspondence, as fol- 
lows : 

"Q. Did not Mr. Tate do the letter writing and tlie telegrapliing? A. Mr. 
Tate did tUe letter writing and lie referred the letters to me and — Well, the 
clerks did the telegraphing. Mr. Tate had charge of the business for Haven & 
Clément. I didn't undertake to attend to the détails of it at ail. Therefore 
this was Mr. Tate's work, the carrying on of the correspondence. He wrote 
the letters and dictated the telegrams to thèse men, and he knew more about 
that than anybody. 

The gênerai rule is that "the knowledge of the agent is the knowl- 
edge of the principal," and there is nothing in this case to take it out 
of the rule. See Wright Blodgett Co. v. United States, 236 U. S. 397, 

35 Sup. Ct. 339, 59 L. Ed. . To induce James to deal in cotton 

futures through the firm of Haven & Clément, Agent Tate oiïered 
James a line of crédit up to $5,000, which Haven & Clément con- 
firmed by letter as folio ws : 

"August 17, 1904. 

"D. W. James, Blakely, Ga. — Dear Sir: Soon after returnicg from his 
Southern trip, which occurred a few days ago, our Mr. Tate called our at- 
tention to an important omission in the letters we wrote you soon after he 
had eonferred with you when in Blakely, viz.: That we had OYerlooked men- 
tioning the arrangement which he made with you to give you a crédit up to 
§5,000 on trades which you might make through our house in the cotton 
market. We now beg to confirm what Mr. Tate said to you on that subiect, 
the understanding being that, when we bave executed your orders in cotton, 
we are to call on you for margin as soon as $5,000 is necessary to protect the 
contracts we are carrjing for you at the market or when accounts are closed. 
We trust that this will be satisfactory, and that we shall receive your corn- 
mands when you are doing anything in cotton. We shall certainly give your 
account our best attention and remain, 

"Yours very truly, [Signed] Haven & Clément." 

Does the expression "trades in the cotton market" cover the purchase 
or sale of cotton when actual delivery is intended? And is it cus- 
tomary for brokers to give crédit covering margins when actual de- 
livery is contemplated ? No witness has so testified. The letters and 
telegraïAs from Haven & Clément to James during the course of busi- 
ness in 1904 show that they understood and fully appreciated the fact, 
and they go far to indicate actual knowledge, that James was gambling 
in cotton futures, to wit: 

August 6th: 

"We would not be surprlsed if the price went a little higher, but we coo 
sider cotton a sale on any bulge of that character." 
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October 6th, confîrming telegram: 

"Lower priées seem inévitable and it is llkely tliat this declino wlll go to 
an exaggeratedly low price." 

October 12th : 

"This market at présent looks as though it woiild ease oflf by degrees barring 
no bad weattier, but it doos not look as thougli it will sell mucli below teu 
cents, and if it breaks to ten cents again we would advise tbat you buy uiore 
cotton, but buy January or beyond." 

October 14th, after naming conditions in the market: 
"M^e believe iu purcliase on every break ; buy the far months." 

November 2d : 

"Sentiment as to cotton has greatly ehanged in the last few days, and it 
looks as though the market will be pushed up some higlier; but duriiig the 
congested condition of spots it is not likely there will be aiiy great and extend- 
ed advance, but reactions from time to time, making the market a good scalp." 

November 16th: 

"This has been one of the most rushed and quicltly marketed crops on ree- 
cord, and of course a great deal of cotton has accumulated everywhere; but 
the end is now, or sooii will be, in sight, and the big crop estimators will be 
a thing of the past. Therefore we think this market is a purchase on every 
easy spot. If the American mills ever start to buy, we will see a remarkable 
advance ; also if the farmers hold, if they are able to do, they can shape 
prices for 2 cents per pound in advance." 

And after James was closed eut December 5th : 

"The bear force is well organized and hanimer prices on every rally. We 
are just in receipt of a telegram from Oklahoma statiug that snow, sleet, and 
rain there will rot unopened boUs and they think market would be a sale 
at least for the présent." 

Concerning thèse letters counsel for plaintifï in error very forcibly 
says: 

"Throughout ail thèse letters, the phraseology, verbiage, vernacular — yea, 
the very atmosphère of every expression, each and ail — belle the suggestion of 
any intention to deal in anything but spéculative transactions, and no other 
conclusion can be reached by a mind seeking for the truth." 

Ail the books of Haven & Clément showing the James transactions 
were in évidence, and their bookkeeper, Binning, in explaining the cot- 
ton future blotter, testified: 

"I said we had a gênerai blotter. That Is a cotton blotter. Q. Spot cotton, 
you mean, or futures? A. Futures. As to how that book is arranged, on the 
top of the page is the date. As to that (what) follows that — if a man makes 
a loss of a certain amount of money, we charge him with it on that book. In 
addition to the Unes across the page, there is a oolumn for the riumber of 
baies which is traded in, a column for the option, the column for the money, 
and a column for whose account. And there is one column for his name. 
The next is the column for the bookkeeper's posting check mark, his initiais. 
There is a column in front for the date. It is usually dated at the top, if we 
are busy ; if we are not busy, it would be dated on the side. I made the en- 
tries In that book from the account sales. I would enter in that book the 
charges against ail customers one rlght after another on one page, if they lost 
money. Q. Suppose they won? A. They were credited in that book. Q. On 
the same page; on the opposite page? A. The opposite page. Q. Then the 
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loBses were on the left-hand side and the profits were on the right-hand side? 
A. The lusses were on the left-hand side and the profits were on the rlghtr 
hand side. I prêter to say profits, Instead of won." 

And the Irecord teems with much other pointed évidence in line with 
Mr. Binning. In Williamson v. Majors, 169 Fed. 762, 95 C. C. A. 186, 
in deciding in a similar case as to knowledge necessarily derived from 
the way the cotton future business was handled by the parties, this 
court said: 

"From what has been reclted, It Is clear that, In hls buying and selling 
cotton futures, Williamson, who was In the real estate business, and not in 
the cotton business, had no intention to actually buy or sell cotton, but was 
merely speculating on the rise and fall of the cotton market, lutendlng to 
settle by receiving or paylng différences — In fact, gambling In cotton futures; 
and it seems clear that Bettis Majors knew ail about it. Certalnly, from a 
mère Inspection of Willlamson's orders, he ought to hâve known it. Under 
the évidence, to assume hls ignorance of Willlamson's gambling would be a 
reflectlon on his intelligence. Knowiug the nature of Willlamson's deallngs 
In cotton futures, he facllltated, If not encouragea, hlm, furnished crédit and 
money to carry on the same, and, flnally, took the transactions olï hls hands 
by 'closing ouf as to Williamson and 'taking them over' to hlmself." 

As opposed to this view, it is contended: (1) That thèse transactions 
could not be gambling transactions, because by understanding and 
agreement they were to be purchases and sales of cotton futures that 
were to be conducted according to the rules and under the régulations 
of the New York Cotton Exchange, which exchange it is contended 
contemplâtes the actual delivery of cotton under any contract made 
according to its rules ; (2) that there hâve been two verdicts by juries 
in favor of Haven & Clément. 

[2] 1. In considering the first-mentioned contention, it is tobe borne 
in mind that the real nature of the transactions in question is not to 
be determined by looking at only the forms and words made use of 
in the contracts entered into. What the parties really intended is 
shown by what they said and did before the dealing started and while 
it was going on. It is not open to reasonable question that the évi- 
dence above referred to strongly indicates that, though under James' 
orders contracts were made which called for the future receipt or de- 
livery of cotton "subject to the by-laws and rules of the New York 
Cotton Exchange," Haven & Clément, equally with James, never had 
in contemplation any actual delivery of cotton as a resuit of any of the 
transactions between them, but that the understanding of both parties 
to those transactions was that they would be closed by the receipt or 
payment of the différence between the contract price and the market 
price at the closing-out time. No attempt has been made to reconcile 
the claim now urged in behalf of Haven & Clément, that they con- 
templated actual deliveries of cotton, with some of the facts disclosed 
by undisputed évidence, notably that furnished by letters written to 
James while the dealing was in progress, which contained such sug- 
gestions to him as the one to buy more cotton on breaks in the market. 
the one to sell on bulges in the market, and the one to the effect that 
stated conditions made "the market a good scalp." The uncontradict- 
ed testimony of a witness introduced by Haven & Clément mak's it 
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plain that no member of the exchange could really expeet delîveries 
of cotton to be made as the resuit of scalping opérations, which con- 
fessedly are quick ventures in the market, entered upon with no ex- 
pectation of receiving or dehvering the thing contracted about, but in- 
tended to be closed by the paymcnt or receipt of the différences in 
priées resulting from the market fluctuations. 

The évidence which has been referred to even more convincingly 
points to the conclusion that Haven & Clément understood that no 
delivery of cotton was to be expected as a resnlt of James' ventures, 
when that évidence is considered in connection with that which dis- 
closed the disposition which Haven & Clément made of the contracts 
they entered into in executing James' initial orders. The balance 
claimed by Haven & Clément to be due to them from James arose ont 
of what the former did in executing the latter's orders to buy cotton 
for future delivery and his subséquent orders to close out the trans- 
actions so entered upon. Haven & Clément executed those orders of 
James by entering into contracts with other members of the Cotton Ex- 
change, who thereby obligated themselves to deliver, at the times in- 
dicated in James' orders, to Haven & Clément, "subject to the by-laws 
and rules, New York Cotton Exchange," the number of baies stated in 
James' orders. The resuit, so far, was that Haven & Clément, as bro- 
kers, held for James, their customer, the obligations of other members 
of the exchange to deliver cotton in the future to Haven & Clément, 
"subject to the by-laws and rules" of the Exchange. While the mat- 
ter remained in this situation, Haven & Clément are to be regarded as 
brokers holding for their customer contracts enforceable by them in 
behalf of the customer. But Haven & Clément, before receiving any 
further order or instruction from James with référence to such con- 
tracts, reported to him as having been entered into for his account and 
risk, so dealt with the contracts as to terminate ail right to en force 
them against the other members of the Exchange who had incurred 
liability under them. Each of those contracts for the future delivery 
of cotton to Haven & Clément was without any order from James, 
canceled by being set off against other contracts by which Haven & 
Clément had similarly obligated themselves to other members of the 
Exchange ; the différences between the priées respectively stated in the 
contracts so set off against each other being paid to the member of the 
Exchange whose contract obligated him to buy at the lower price. And 
the évidence on the subject was such as to leave no room for reason- 
able doubt that Haven & Clément so terminated the existence of the 
contracts as soon af ter they were entered into as the opportunity to do 
so was afïorded. This disposition of the contracts left in existence 
no contract under which either Haven & Clément, as brokers for James, 
their undisclosed principal, or James himself, could expeet a future 
delivery of cotton to James, or to Haven & Clément on his account. 
unless another enforceable obligation for the future delivery of cotton 
was substituted in the place of those which were extinguished. 

It is urged in behalf of Haven & Clément that there was such a sub- 
stitution; that they themselves, by force of by-laws and rules of the 
New York Cotton Exchange, subject to which the extinguished con- 
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tracts were made, were substituted as parties obligated to make de- 
liveries to James of the cotton which had been contracted for on his 
account. This contention is based upon the présence in the by-laws 
and rules referred to of certain provisions which are applicable when 
a member of the exchange ofïsets and settles a contract which he had 
made on the order and for the account of a customer. One of thèse 
provisions is to the effect that when this is done: 

"Thereupon the said member, or Ms flrm, if he Is trading In the name of a 
firm of which he is a member, shall be substituted in the place of the said 
party from whom such purchase or to whom such sale was originally made, 
and shall be deemed a party to the contract for ail purposes." 

Another provision is the following one: 

"Any member who may find that he holds, for account of his correspond- 
ents, contracts, both of sale and purchase, in the same month which offset each 
other, shall be authorized to offset and settle such contracts and to substitute 
therefor his own name, and he shall be responsible to his principals for the 
strict fulfiUment of such contracts, and shall be liable to them for ail dam- 
age or loss they may sustain by reason of such substitution." 

The nature of the substitution resulting from the opération of the 
provisions just quoted cannot be determined without according due 
effect to other by-laws and rules of the Exchange which are equally 
applicable. A by-law of the Exchange explicitly provides that no con- 
tract for the future delivery of cotton shall be enforced by the ex- 
change, or by any committee or officer thereof, unless both parties 
thereto shall be members of the New York Cotton Exchange. It is 
plain from the rules which prescribe the steps required in making such 
dehveries of cotton or warehouse receipts therefor as the contracts 
made between members of the Exchange can be regarded as calling 
for cannot be taken except by and between members of the Exchange. 
No outsider can intrude himself , can be either the giver or the récipient 
of one of the transférable notices of delivery by the use of which alone 
there can be brought about such a delivery as is contemplated under a 
contract for the future delivery or receipt of cotton made between 
members of the Exchange and subject to its by-laws and rules. Noth- 
ing in the provisions for substitution indicates that the substituted 
member's resulting obligation to his customers is other or in any re- 
spect diiïerent from the elaborately conditioned and qualified obliga- 
tion which another member was under until the contract he made was 
settled and canceled. 

We hâve not been referred to, nor bave we discovered, any provi- 
sion which purports to bave the effect of substituting Haven & Clém- 
ent, as the resuit of their settling with another member of the Ex- 
change who had contracted with them for the future delivery of cot- 
ton, to any obligation other than the one which that other member had 
been under. Plainly that other member's obligation was not enforce- 
able, except in behalf of one who was a member of the Exchange. It 
seems equally plain that the obligation to which Haven & Clément were 
subjected by way of substitution could not, because of the fact that 
James was not a member of the Exchange, entitle him to the only kind 
of delivery of cotton or warehouse receipts for it which is in coa^ 
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templation when a contract for future delivery is entered into be- 
tween members of the Exchange. It seems necessarily to f ollow that 
the by-laws and rules of the Exchange, in providing for a substitution 
and at the same time making any contract for the delivery of cotton 
which is govemed by them unenforceable by one not a member of 
the Exchange, are to be understood as contemplating a substitution 
so narrowly Hmited and quahfied that it cannot be regarded as con- 
f erring upon the customer any right to demand or expect the only kind 
of delivery which any one had contracted to make, or as giving rise to 
any liability of the substituted member other than to compensate his 
customer for such loss or damage as the latter may sustain in consé- 
quence of the cancellation of the contract which had been made on 
his order and at his risk. It cannot well be inferred that a broker 
would under such circumstances so cancel a contract he held for his 
customer unless the understanding between them was that no delivery 
of the commodity contracted for was to be made, and that the only 
anticipated outcome of the transaction was the payment or receipt of 
the différence between the contract and the market priée. 

The resuit of Haven & Clement's disposition of the contracts was 
as effectuai a deprivation of James of the benefit of any contract un- 
der which a delivery of cotton to him or on his account could be en- 
forced or reasonably expected as was disclosed by the évidence in 
the caseof Higgins v. McCrea, 116 U. S. 671, 6 Sup. Ct. 557, 29 L. Ed. 
764, which showed a similar cancellation of a contract by a broker, un- 
accompanied by any prêteuse of a substitution. The ruling made in 
the case of Board of Trade v. Christie Grain & Stock Company, 198 
U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031, furnishes support for the 
contention that the contracts made by Haven & Clément on James' or- 
ders to buy cotton for future delivery are not proved to hâve been 
of a gambling nature by the circumstance, standing by itself, that those 
contracts were entered into with the expectation that they might or 
would be satisfied by set-off or ringing. But nothing said or decided 
in that case is opposed to the conclusion that such a cancellation by a 
broker, without any order from his customer and unaccompanied by 
any substitution in the place of the canceled contract of another en- 
forceable contract for the delivery of the thing nominally dealt in, is 
pursuasive évidence of the broker's understanding that no actual de- 
livery of such thing was really in contemplation. 

We do not understand that the contention is made that the New 
York Cotton Exchange does not afford convenient facilities for car- 
rying on gambling opérations in cotton futures. The évidence in this 
case conclusively shows that a very small percentage of the im- 
mense number of contracts made on that exchange for the future 
delivery of cotton resuit in the actual delivery of any cotton. If 
such a venture is entered upon and prosecuted with the understand- 
ing between the principal and his broker, by whose agency the trans- 
action is carried on, that no delivery or receipt, as the case may be, 
of cotton is expected to occur, but that the dealing is to be con- 
cluded by the payment or receipt of the différence between the con- 
tract price and the market price at the time of settlement, the trans- 
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action is a wagering or gambling one, and îs rendered none the less 
such a one by the circumstances that it is carried on by ineans of con- 
tracts which on their face call for the actual dehvery or receipt of cot- 
ton. Bibb V. Allen, 149 U. S. 481, 13 Sup. Ct. 950, 37 L. Ed. 819. 

2. The jury in the first trial was not properly charged in respect to 
the law of Georgia with regard to wagering contracts, and a new trial 
was granted for that reason. The verdict rendered under such cir- 
cumstances is not entitled to much considération as a finding by the 
triers of the facts that the transaction in question was not in its na- 
ture a wagering or gambling one. It is true that on the trial which is 
now under review the judge charged the jury directly and specifically 
with regard to wagering, but through the ingenuity of counsel in press- 
ing their respective théories of the case in requested and spécifie 
charges, the instructions on this subject were so mixed and confused 
with others laying spécial emphasis on the significance of the inquiry 
as to whether Haven & Clement's disposition of the contracts they en- 
tered into on James' initial orders did or did not conform to the by- 
laws and rules of the Exchange as to make it very probable that the 
jury was left under the impression that if they found from the évi- 
dence that there was such conformity — which the évidence plainly 
tended to prove — this would require the further conclusion that the 
transaction in question was not a gambhng one. This is evidenced 
by the fact, as above fully set forth, that after deliberating a consid- 
érable time they came back into the courtroom and asked for further 
instructions as to the effect of third parties being interested in the con- 
tracts and as to the legality of the same. They were recharged specifi- 
cally on the wagering défense, but the legality of the transactions was 
stressed as follows: 

"That Is to say, if you flnd that the plaintiffs hâve establlshed their case, 
that is to say, they hâve shown that they had those oi-ders from James to 
buy and sell cotton respectively, and that they proceeded to exécute those 
orders in a proper way, faithfully and right, and if, as a resuit of that, they 
paid ont for him on those accounts, as they elaim hère, this amount of money 
which is claimeti, the balance of which is claimed hère, then they would make 
out their case so far as they are coneerned, and it would be up to this de- 
fendant. Under the rules of the New York Cotton Exchange, as I hâve 
stated to you, or rather the practice of the New York Cotton Exchange, and 
the rules of the Exchange bave been upheld by the Suprême Court of the state 
of New York and by the highest court in the state, the Court of Appeals, aud 
thèse contracts held to be valid contracrts upon the ground, as I stated to you, 
that the delivery of cotton can be required under them, and under the char- 
ter of the New York Cotton Exchange, and under the laws as applicable 
thereto." 

In view of the évidence in the case, the verdict seems to show that 
confusion still prevailed in their minds as to the law propositions by 
which they were required to be governed. However this may be, on 
the whole record, we conclude that the undisputed évidence was such 
as clearly and fully to show to every reasonable and impartial mind 
that Haven & Clément on the one side, and James on the other, had no 
intention or expectation that any cotton would actually be delivered, 
and that the whole business in controversy was only wagering on the 
223 F.— 26 
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rise and fall of the priées of cotton futures in the New York Cotton 
Exchange market. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to grant a new trial, and thereafter pro- 
ceed in accordance with the views expressed in this opinion. 
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S. S. 00. 

(Circuit Court o£ Appeals, Ninth Circuit. May 17, 1915.) 

Nos. 2473, 2474, 2516. 

Collision cS=39 — STEAiisHiPs Meeting at Sea — Inattentivb Lookout. 

A collision at sea in a calm night between. the steamsliips Argyll and 
Gualala, meeting on slightly converging courses, held due ?olely to the 
fault of the Argyll, in that she did not keep an eUiclent lookout, and after 
sighting the Gualala failed to obsen'e her course, but, assuming thelr 
courses to be parallel, changed her own course sllghtly to give more sea 
room, whlch brought her nearer the Gualala's course; also because nhe 
accepted the Gualala's signal to pass port to port, and attempted to carry 
out the agreement, when, owing to her course at the time and the near- 
ness of the vessels, she should hâve given danger signais and reversed at 
once. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 39; Dec. Dig. 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

Appeals from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. Dooling, 
Judge. 

Suits in admiraîty by Konstant Latz and by Aslak Abrahamson 
against the American steamship Argyll, Union Steamship Company, 
claimant, and by the Gualala Steamship Company against the Union 
Steamship Company. Decrees for libelants, and claimant and respond- 
ent appeals. Affirmed. 

The cause of the Injuries sustained, of whlch complaint Is made, was a 
collision between the steamships Argyll and Gualala. The former is a ship of 
320 feet in length, and at the tlme was carrj'ing a cargo of gasoline, distillate, 
and kérosène. The latter is about 120 feet in length, and was loaded with tan 
bark and railroad ties. The former was proceeding in a northwest course, 
while the latter was running in an opposite direction, upon the open sea, on 
a practically clear night. The water v?as smooth, with a slight westerly 
swell and a light breeze. 

D. S. McAlpine, the Argyll's third officer, was on the bridge at the time of 
the collision, which occurred about 3:05 or 3:07 in the morning of October 15, 
1912. He relates that the lookout called his attention to a green light, which 
he saw at the same instant, about a point and a half on his starboard bow. 
Shortly afterwards the Gualala blew one whistle and ported her helm, and 
then he saw the red light, which indicated that the vessel was crossing his 
bow. In the interval, the ships were coming into doser position. McAlpine 
answered with one whistle, and ported his helm to try to clear the Gualala, 
which was turning to the right crossing his bow, his purpose being to parallel 
the Gualala and pass her ; but there was not space enough, and the collision 
occurred. When the Gualala showed her red light and blew one whistle, Mc- 

igssFor other cases see same topio & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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Alpliie says, "I Immediately altered my helm hard aport, and at the same tlme 
rang the engine room telegraph full speed astern, and blew hlm three whistles 
to indicate I had done so." McAlpine further relates that the porting of his 
helm would swing the Argyll's bow to the right The Gualala was about three 
ship's lengths of the Argyll away at the time the Gualala showed her red 
liglit and blew her whistle, and the Argyll was niaking eight knots per honr 
by the log. If, instead of porting her belm, the Argyll had continued straight 
abead, McAlpine was of the opinion that there still would hâve been a colli- 
sion, but that the Gualala would hâve struck the Argyll ; that suoh would 
bave been the case if the Argyll had reversed her engine without changing her 
course, and it is probable that the resuit would bave been the same if the 
Argyll had starboarded her helm and gone either full speed ahead or full 
speed astern. McAlpine further relates that at no time did he starboard 
his helm, but that subséquent to the receipt of the one whistle from the 
Gualala the Argyll may hâve swung in her course to port half a point or a 
quarter of a point. The Argyll still had considérable headway at the time of 
the impact, and struck the Gualala "head and head." Had the ships, when 
flrst sighted, continued on their respective courses, McAlpine thinks tliey 
would bave passed over 600 feet apart. 

On cross-examinatlon McAlpine further relates that he saw both the star- 
board and masthead lights of the Gualala when they were reported to him, and 
that the vessel was inside of a mile distant ; that it was about a minute and a 
half or two minutes after that that the Gualala blew one whistle. When 
the Gualala blew one whistle, McAlpine answered with one whistle, indicating 
that he was going to port his helm, and did so, and went to starboard, and 
at the same time he saw the Gualala's red llght, the Gualala having already 
changed her course. At that time the vessels were about two ship's lengths 
apart, and the ships came together in "about two minutes and a half or so" — 
possibly in that tlme. McAlpine testifled before the United States inspectors 
that he first saw the Gualala about I14 to 2 points ofl! the Ai'gyll's starboard 
bow, and that she was about three miles away, but on his further cross-ex- 
amination he was of the opinion that the Gualala was about a mile and a 
half away. Replying to an inten-ogatory he says: "A mile and a half is what 
I said now." The whistles of the two vessels were exchanged when they were 
about 900 feet apart. As the vessels approached each other, the Gualala chang- 
ed her course to starboard about one-half point, and at the time of the excbauge 
of whistles the Gualala was about 2 points on the starboard of the Argyll. 
McAlpine then testified, as interrogated, as follows: 

"Q. Do you remember this testlmony before the inspectors, Mr. McAlpine: 
'Q. Did you notice any différence — wbether the red light came up, and the 
green light went out, or vice versa? A. His green light was to our green 
light He was clear then, and would bave gone two to three ship's lengths 
from our vessel. When I hcard his oue whistle, it called my attention to him ; 
when I saw his red light, sir, she was three to four lengths away.' Do you 
remember that testimony? A. Yes, sir. Q. Then, It is a fact that the whistle 
on the Gualala called your attention to it, and you then looked and saw the 
red light. Is it not true that the whistle called your attention to it? A. Cer- 
tainly he brought my attention to it. Q. You did not know when that red 
light was flrst visible from the Argyll? A. No, sir; not untll I saw it corne 
into View. Q. Not until you saw it corne into view. You did not see It corne 
into view; you heard the whistle, and then you looked up, and you saw the 
red light? A. Yes, sir. Q. You do not know when that red light was first 
observable from the Argyll? A. No, sir. 

"The Court: That is so? A. Yes, sir. Q. As I understand, you do not 
know how long the red light may bave been in view from the Argyll before 
he blew this whistle? A. Not accurately. 

"Mr. Lillick: When did you change your course on the Argyll from the 
course upon which you were proceeding to the course one-half a point port 
with référence to thèse lights? A. I did not change it. Q. Your log, as I 
remember it — your log reads: '2:59. Lookout man reported green llght on 
starboard bow two points; altered course one-half point to port; received 
one whistle from vessel.' Do you remember when your course was altered one- 
half a point to port? A. No, sir. Q. You do notî A. No, sii-. Q. Do you 
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know wliether your course was altered one-half a point to port? A. It was 
not altered. Q. It was net altered? A. No, sir. Q. Do you know who wrote 
this In the log book? A. Some of It is in my writing, and some of it is in some 
one else's. Q. Do you know whose writing the language is: 'Altered course 
one-half point to port ; received one whistle f rom vessel.' Do you know whose 
handwriting that is? A. No, sir. * * * Q. What course were you steer- 
ing before the llghts of the Gualala came up? A. Northwest one-half west. 
Q. Northwest one-half west? A. Yes, sir. Q. What was the first change you 
made in the course? A. From that course hard aport. Q. That order of 'hard 
aport' was given after the passing signais? A. Yes, sir. Q. Any other change 
made in the course of the Argyll after the whistle was blown? A. No, sir; 
not until after the collision. * * * Well, as I said before, she was a point 
and a half on our bow; she would hâve been that distance off of us when 
she passed. Q. When you testifled on direct examination that the Argyll never 
changed her course at ail, except for perhaps a quarter or half a point, what 
did you mean by that? A. Well, it is customary when you see a vessel on 
the bow at that distance to say to the man at the wheel: 'Don't let her coma 
any doser; keep oft' a little.' That is not consldered as a change of course. 
Q. But you did change her course? A. Yes, sir; I spoke to the wheelman. I 
said, 'Do you see that fellow, Andrew?' He said, 'Yes.' I said, 'Don't let him 
come any doser.' Q. You do not know how far the course was changed? A. 
It was not changed any ; she niay liave swung ouo-fourth or one-half a point ; 
it is not a direct order to change the course." 

On cross-examlnatlon by Mr. Wall, witness further testifled: 

"Q. And you never saw the red light and the green light of the Gualala at 
any time together prier to the collision, did you? A. No, sir. Q. AU of the 
time prier to the collision the Gualala was on your starboard bow? A. tjhe 
was never anywhere else until the collision. * * * Q. You say you saw the 
green light? A. Yes, sir. Q. And you never, prior to the collision, saw the 
two lights together? A. Tes, sir. Q. But you did afterwards see the red 
light? A. Yes, sir. Q. Will you teli the court why it was, when the Gualala 
turned so that you lost her green light and plcked up her red light, why you 
did not see the two llghts together? A. Just at tliat particular minute I was 
not looking at the Gualala. Q. At that crucial moment, when she changed 
from the green light to the red light, you were not looking at her; is that 
the fact? A. Not looking in that direction. Q. Then you were not keeping 
a lookout on her at the time when she turned so as to lose her green llglit and 
show her red light; is that the fact? A. I was not looking at her at that 
aotual moment. Q. You were not looking at her? A. Yes, sir. Q. She was 
over on the starboard bow? A. Yes, sir. Q. And your two vessels comlng 
together at the rate of 16 knots an hour? A. We were coming parallel. Q. 
You were not separatlng, were you? A. Yes, sir; we were separating. Q. 
How were you separating? 

"The Court: One was going northwest, and the other southeast 

"Q. Did you at any time prior to the collision take any particular notice 
of the bearings or change in bearings of the Gualala's light? A. No, sir. Q. 
You did not? A. No, sir. Q. And you never at any time saw her masthead 
light and her two side lights at the same instant? A. No, sir." 

The log book was offered in évidence, and an entry therein, which the 
witness says he thinks is in the chief mate's handwriting, reads as follows: 

"2:59. Lookout man reported green light 2 Pts on Str. Bow; altered course 
V2 Pt to Port; rec'd one whistle from vessel. 3:05. Reversed engines full 
astern. 3:07. Collided with stmr. Gualala." 

At the left of this entry appears the statement: "Answered with one blast ; 
gave 3 blasts ; helm hard to port" 

Kichard Dickson, the master of the Steamer Argyll, came on deck just 
after the signais were given, and saw the vessels come into collision. He says 
the angle of impact was prohably 40 degrees ; that the helm of the Argyll, to 
the best of his recollection, was hard aport; the Argyll responded slowly to 
her helm, being constructed with a keel ; when going at 8 knots an hour she 
could be stopped in about 7 minutes, between 7 and 8 minutes; that when 
he came on the bridge he saw a red light and a hright light of the Gualala^ 
and the Argyll was about three ship's lengths from the Gualala. 
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John Hansen was lookout on the Argyll at the time of the collision, eta- 
tioned on the forecastle head. He relates that he first saw the masthead llght 
of the Gualala between a point and a half and two points on the starboard 
DOW. He next saw a green light in the same direction. He reported the 
Gualala's light on the starboard bow, and immediately after her green light. 
After reportlng the Gualala's green llght, the Gualala blew one whistle, which 
the Argyll answered with one whistle. Witness continued to see the green 
llght of the Qualala for a little while, "a second" after the whistle was given. 
Thereafter he saw a red light and a green light and a masthead llght, aU 
three at the same time ; saw the red light and green light together "just a few 
moments" after the one whistle. At the time of the collision, he says, the 
Gualala was coming about a point and a half or two points on the starboard 
bow of the Argyll, not quite parallel with the Argyll's course, but pretty 
near, and the vessels came together a second or so from a head-on collision ; 
the Argyll gave three whistles a few seconds after giviiig the one. He con- 
tinued to watch the light on the Argyll from the time he first saw it. On 
cross-examination witness says he made no report to the oflicer on the bridge 
when he saw the red and green llghts together ; that the boats came together 
about two or three minutes after seelng the first light, and when the light 
was seen they were, to his recollection, about three or four ship's lengths apart, 
which would be around 1,200 feet ; that during the time he was watchlng the 
llghts of the Gualala she seemed to change her bearing, after she blew her first 
whistle, to the Argyll's port, which decreased the distance between the ves- 
sels ; that it seemed a couple of minutes that the boats came together after 
the whistle, and it was a mater of a few seconds after he saw the red llght, 
"about half a minute or so." 

Andrew Torbjorsen was at the wheel of the Argyll. He received orders 
from the third oflicer on the bridge, immediately after the one whistle, to put 
his helm hard aport, which were obeyed. The ship, he says, at the time of the 
collision was steering N. W. % W. One whistle was given by the Argyll 
after the whistle from the Gualala, and then about a minute afterwards the 
Argyll blew three whistles. He saw the Gualala's red light just after the 
collision. On cross-examination he relates that he kept a stralght course, and 
did not change the vessel's course at ail until he put the helm hard aport; 
that from the time the first whistle was blown it was about a minute until 
the collision, and it was about two or three minutes from the time the look- 
out reported the llghts to the time the whistle was blown. He never got any 
instructions from the oSlcer on the bridge to keep away from, and not to 
go any doser to, the Gualala, and when he saw the red light of the Gualala, 
after the collision, it was on the starboard bow of the Argyll. The Argyll, he 
says, in answering her helm, starts slowly, and then moves "pretty quickly." 

James Dickie was of the opinion, from a careful examination of the Gualala 
after the collision, that the two vessels came together very close to 30 degrees 
from a stralght Une, and, further, that the Gualala was crossing the course of 
the Argyll, and was at the time on the latter's starboard bow. 

Such, in short, is the testimony of the claimant respecting the manner In 
which the collision came about. 

On the other hand, Harry Deloss Gibbs, (or libelant, who was second mate 
and on the bridge of the Gualala at the time of the collision, relates that the 
Gualala was making 7% or 8 knots an hour; that he first saw the Argyll's 
range light when she was about a mile and three-quarters or a mile and a 
half away, and about four minutes before the collision ; that the llghts were 
nearly in range, and were on the port bow of the Gualala, a point and a half 
or two points; that about three minutes before the collision he saw the Ar- 
gyll's port slde light ; that he was watchlng the range lights in the meantime, 
and the vessel did not change her course up to the time he saw her port light, 
when he blew one blast of his whistle, which was answered immediately; 
the man at the wheel was ordered to put the helm to port, and the vessel 
paid ofE about 1% points; that the Argyll's range lights appeared to be 
changing, and the helm was ordered har'd aport; that the vessel looked as if 
she had changed her course, but appeared as if she were not porting her helm 
at the time, and looked as though she were coming to starboard. The next 
thlng he saw was her green side light, which was about a minute and a half 
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after he saW her red light. He saw the Argyll's red llght flrst, and her green 
Ught about a minute and a half later. When the Argyll's range lights were 
seen, he says, the Gualala was steering south-southeast, or southeast, compass 
course, déviation one degree westerly. When "I saw her port side light," says 
the witness, "I blowed one blast of the whistle, and told the man to put his 
helm to port. We was heading south-southeast tlien. I saw thèse range 
lights changing, and I told him to put his helm hard aport, and theu I saw 
the green side llghts; then I stopped and hacked fuU speed." The Gualala 
was heading south-soutuwest, when the engines stopped and backed fuU 
speed astern. The Argyll answered with one whistle, but, he says, "there 
was no more whistles blown. * » « i don't think he [the Argyll] ever 
stopped and backed. I think lie was goiug full speed ail the time. * * * 
The way It looked to me, the Argyll put her helm hard astarboard when she 
answered this one whistle." He further relates thut the Argyll commenced 
to swing to starboard ; that shortly after the Gualala blew one blast, her 
range lights began to change, and that is the reason the Gualala's helm was 
ordered hard aport; that the Argyll changed her course .iust about the time 
the Gualala stopped and backed, which was Just about the time the Argyll's 
green lights were seen ; that at this time the vessels were about a quarter 
of a mile apart, and the Argyll dld not, during any portion of the time after 
her range lights were flrst seen, up to the time of the impact, get over on 
the Gualala's starboard bow: this because the Gualala "was going on a port 
helm" ; that the lookout reported the range lights of the Argyll, but made 
no further report; that the Gualala had not lost her headway at the time of 
the impact, and it appeared that the Argyll had never stopped, and that 
the two vessels met nearly head on. 

On cross-examination he says that the course of the Gualala was south- 
east; that the range lights of the Argyll were seen about a point and a half 
across the Gualala's port bow, and the course of the Argyll, as indicated by 
the range lights, was nearly in a direct line for the Gualala ; that the helm 
of the Gualala was ordered to port, and the vessel ported about 1^^ points ; 
that at that time the vessels were about a mile and a half apart, and it was 
about three minutes before the collision. Witness next saw the Argyll, the 
whole ship ; saw the red light about a minute after he saw the range lights. 
When he saw the range lights, he blew one blast, and when the answer came 
he put his helm to port. At this time, the Argyll was about a mile distant, 
and when he saw the body of the Argyll she was about a quarter of a mile 
distant, or a llttle more. As Interrogated, he testifled: 

"Q. After you blew your one whistle, you ported your helm, and she con- 
tinued to swing on that port helm? A. Tes. Q. You say the Argyll answered 
with one whistle? A. One whistle. Q. What did you do next? A. Well, I saw 
the Argyll's range lights changing. Q. The range lights changing? A. Yes ; 
and I told my man to put his helm to hard aport. Q. How were they chang- 
ing? How could you tell the range lights were changing? A. Well, they 
appeared to me they were changing. Q. And it was by those range lights 
that you were judging that she was swinging? A. Yes. Q. Which way did 
you think she was swinging? A. Well, I thought she was swinging to — I 
thought she was swinging a little to starboard. Q. Then you at that time 
ordered your helm to hard aport? A. I still saw that range light, and I 
ordered him to put his! helm hard aport. Q. From that time, from the 
swinging of the range lights, you thought the Argyll was swinging to star- 
board? A. I thought she was swinging a little to starboard; it appeared 
that way to me. Q. How long before the collision was it that you put your 
helm hard aport? A. It was about a minute and a half. Q. How long was 
that after you had first put your helm to port? A. It was about half a minute. 
Q. Her bow was then swinging to starboard under her port helm, with the 
engines working full speed ahead, golng about 8 knots ? A. Yes ; her engines 
were golng full speed ahead. Q. What was the next that you saw of the 
Argyll? A. The next thing I saw was a green light. Q. How soon was that 
after you put your helm hard aport? A. That was about 25 or 30 seconds. 
Q. How far distant was the Argyll from you at that time? A. About a quar- 
ter of a mile. Q. How did she bear from you? A. She was on our port bow. 
Q. How much? A. She was about two points on our port bow. Q. How soon 
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after you saw the Argyll's green light did you reverse full speed astem? A. 
RIght away. Q. That was about 25 seconds before the collision, 25 or 30 
seconds before the collision? A. No; It was about a minute before the col- 
lision. Q. You hâve just stated that you saw the green light about 25 or 30 
seconds before the collision? A. No; I did not Q. How did you come to 
reverse full speed astern a minute before the collision? A. Well, I knew 
there was going to be a collision, or I was nearly certain of It. * * ♦ Q. 
When you reversed full speed astern, you had not at that tlme seen thls 
green light? A. Yes ; that is what made me reverse. Q. By seeing the 
green light? A. Yes. Q. How long was that, did you say, before the colli- 
sion? A. About a minute. Q. About a minute? A. Yes. Q. How far dis- 
tant did you say that you thought the Argyll was then? A. About a quarter 
of a mile away. Q. Your vessel continued to swing on this port helm ail thls 
time, did it not, going ahead at 8 knots up to the time you stopped her — she 
continued to veer ofC to starboard under thls port helm up to the time you 
reversed? A. Yes. Q. And at the time of the collision the Gualala had not 
stopped in the water; she still had headway? A. She still had headway; 
yes. Q. So that she was still under the influence of her hard aport helm, 
forging ahead, was she not? A. Yes. Q. Now, how fast, in your judgment, 
was the Gualala going through the water at the time of the actual impact? 
A. About a mile an hour. Q. That is a knot an hour? A. A knot an hour." 

Witness was also of the opinion that the Gualala had swung about six 
points when she started to reverse her englues. On further cross-examina- 
tion by Mr. Wall, he explains that, when he spoke of the Argyll swinging to 
starboard, he meant that she was swinging on a starboard helm, but the bow 
was swinging to port; that, with the helm to port, the Gualala's bow, when 
backlng, would swing to port. He further says: "I know for a fact we was 
heading south-southwest just a few seconds before the vessels ran together. 
I know that to be a fact, because I looked at the compass. Just at the time 
they struck I don't know, but just a few seconds before that I know the 
Gualala was laying in that position." 

Fred Oarlson relates that he was at the wheel of the Gualala, and that she 
was steering southeast; that he saw the Argyll's mast light when she was 
about a mile and a quarter away, about a point or a point and a quarter ofC 
the Gualala's port bow. When he heard the exchange of whistles he was or- 
dered to port his wheel, and not more than half a minute after that he was 
ordered to "put her hard over," and it was about 3 or 3^4 minutes after the 
whistle that the collision took place. From the time the wheel was hard over, 
he says, to the instant of collision was not more than a minute. It looked to 
him as if the Argyll were following the Gualala right along. "We could get no 
further apart from her; she was coming up on us right along. * * * 
We were four points off the course the time we struck." On cross-examination 
he had gotten the helm over before the order "hard aport" came, but the 
vessel had not steadied on her course at that time — was still swinging. The 
vessel was heading at the time of the collision south-southwest. 

Ernest Comstedt, the lookout on the Gualala, testifles that he saw the 
masthead light of the Argyll about three miles away, and "just a little after" 
saw her red light. After having the masthead light, he reported to the sec- 
ond mate on the bridge, who replied, "Ail right" Further testifying, he says: 
"After I reported her light, we was blowing one whistle, and the Argyll was 
ansv>'ering us right ofC, and I could see her red light when we swung, being 
swinging to starboard, and she was still coming doser to us, and somehow 
she couldn't swing clear; she was keeping on swinging with us, and I didn't 
know what way she was going ; she was coming right after us, came right on 
for us, like." The vessels struck about three minutes after sounding the 
whistle. He did not notice the Argyll's green light at any time. 
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Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The sole problem for solution is to fix the fault, if possible, as it re- 
spects the vessels in collision. The testimony of the respective parties, 
touching the situation and the incidents leading up to the collision, is 
very conflicting and in many particulars flatly contradictory. The so- 
lution rests on where the truth lies, and this can only be determined by 
ascertaining where reliance shall be placed. 

The Argyll claims that when the Gualala was first sighted the ships 
were passing green light to green light ; the Argyll having the Gualala 
from 1% to 2 points on her starboard bow. The Gualala, on the otli- 
er hand, claims that the vessels were passing red light to red light ; 
the Gualala having the Argyll from 11/2 to 2 points on her port bow. 
If either were right, and the vessels had kept their courses, it is prob- 
able there would hâve been no collision. If both were right — a thing 
net possible — and the vessels had kept their courses as indicated by 
the testimony of each respectively, they would hâve corne together in 
proximity to where they did actually meet, and at approximately the 
same angle, 30 degrees from a right line, assuming one had the other 
li/è points on her starboard and the other 1% points on her port bow. 
The inconsistency in statement being such that both parties cannot 
be right, the problem is to détermine what did in fact happen. 

If McAlpine, as he says, saw the green light of the Gualala, when 
a mile and a half distant, a point and a half on his starboard bow, 
and each vessel had kept its course, there could bave been no collision. 
McAlpine says they would hâve cleared by 6CX) feet. There must bave 
been a change made in the course of one vessel or the other to bring 
them together. McAlpine affirms that the Gualala changed her course 
to starboard, so as to cross the bow of the Argyll, and it is urged that 
the fault lies with the Gualala in so doing. Shortly after the red 
Hght of the Gualala was observed, McAlpine says, the Gualala blew one 
whistle and ported her helm, which changed her course to starboard, 
and it was then that he saw the Gualala's red light, which indicated 
to the Argyll that she was crossing the Argyll's bow. McAlpine fur- 
ther asserts that in the interval between the time the light was report- 
ed and the time the whistle was blown the vessels had come into 
doser relation, so much so that there was not time for the Argyll to 
do anything else than to answer with one whistle, which she did, and 
an attempt was made, by porting the Argyll's helm, to clear the Gua- 
lala port to port. It is very apparent according to McAlpine's view of 
the situation, that instead of the vessels keeping their course in the 
interval, and passing clear, as he thinks they would hâve done by 600 
feet, they were approaching one another to a common point of con- 
tact, for at the time the whistles were- exchanged they were in such 
close proximity that there was nothing else for the Argyll to do but 
to answer with one whistle and port her helm ; this although, from the 
time the Gualala was observed, the Argyll had gradually changed her 
course one-half point to port, which was calculated to widen the clear- 
ance of the vessels as it first appeared to McAlpine. 
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It will be remembered that McAlpine, when he discovered the Gua- 
lala, directed the officer at the wheel of the Argyll not to let "that fel- 
low" corne any doser, and McAlpine and the ship's log concur that 
the Argyll changed her course to port one-half point. The officer 
at the wheel dénies, and so does McAlpine at other periods in his tes- 
timony, that there was any change of course in that direction ; but it is 
altogether probable that such a change in the Argyll's course was made. 
It is manifest, however, that the ships were running on their respective 
courses, which were bringing them into probable contact. This fact 
was apparently not discovered by McAlpine until it was too late to 
do anything else than to answer with one whistle, which was in ef- 
fect an agreement with the Gualala to pass port to port, and the col- 
lision followed. Why it was that this approach of the vessels was not 
sooner discovered is not satisfactorily explained by McAlpine. He 
says that he did not observe the change in lights of the Gualala from 
green to red until the one whistle was given, and then he looked up 
and saw it. He did not know when the red light was first observed 
from the Argyll, nor how long it had been in view. 

Hansen is not in accord with McAlpine, for he says that when 
the Gualala blew her whistle her green light was visible to the Argyll ; 
that after sounding her whistle she seemed to change her course to 
the Argyll's port ; that he continued to see her green light a while — 
"a second" — and then he saw her red light and green light together, 
and her masthead light; this "just a few moments" after the one 
whistle. 

The rule seems to be that a ship changes her course after and not 
before she signais her intention as to which side of the approaching 
vessel she will pass, and this is what the Gualala did, according to the 
testimony of McAlpine, which confirms what the second mate on the 
Gualala says he did. The red light, therefore, must hâve been vis- 
ible from the Argyll before the Gualala changed her course, and Han- 
sen must hâve seen the change from green to red before the passing 
signal was given. This he did not report to McAlpine. But McAl- 
pine, being on the bridge, should hâve observed the change for him- 
self, and noted then and there the course the Gualala was steering. 

According to Torbjorsen, who was at the wheel of the Argyll, one 
whistle was given by the Argyll after the whistle of the Gualala, and 
then about a minute afterwards the Argyll blew three whistles. So 
that some time must hâve elapsed between the one-whistle and the 
three-whistle signais of the Argyll. In this Torbjorsen is not in ac- 
cord with McAlpine, who says the three-whistle signal was given al- 
most instantly after the one whistle. The engines were reversed after 
the three-whistle signal was given. 

According to Gibbs, the second mate on the Gualala, he saw the 
Argyll's range lights, which were nearly in range, when about a mile 
and a half or a mile and three-quarters away ; the Argyll being on the 
Gualala's port bow a point and a half to two points. About a minute 
afterwards he saw her port side light. The Argyll did not change 
her course up to that time. Then he blew one whistle, which was an- 
swered immediately with one whistle. After giving the signal, the 
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man at the wheel was ordered to port the helm, and the vessel paid 
off a point and a half to starboard. The Argyll's rangée lights appeared 
to be changing, while he saw her red light, and the helm was ordered 
hard aport. He next saw the Argyll's starboard light, and then he 
stopped and backed full speed. He was of the impression that the 
Argyll never stopped and backed at ail. To his vision, although the 
Argyll had exchanged the passing signais port to port, the Argyll ap- 
peared to be swinging to port. This he judged from the changing of 
her range lights, and it was this that caused him to put his helm hard 
over to port. When the Argyll's green light showed up, a collision ap- 
peared imminent, and then the order was given full speed astern. 

Carlson, who was at the wheel of the Gualala, thinks the Argyll, 
when first sighted, was from a point to a point and a quarter off the 
Gualala's port bow; but it appeared to him that, while the Gualala 
was executing her maneuvers, with her helm to port, then hard aport, 
and after the signais were exchanged, the Argyll was following the 
Gualala right along. "We could get no further apart from her," he 
says ; "she was coming up on us right along." 

Comstedt, the watchman, who reported the Argyll's red light, relates 
that he could see her red light when she swung to starboard, but that 
she was still coming doser, and somehow she could not swing clear; 
she kept on swinging with the Gualala; "she was coming right aft- 
er us." 

To our minds, the cardinal and décisive point in the controversy 
consists in the fact, as to which both parties agrée, that the passing 
signais were given whereby the vessels agreed to pass port to port. 
The Argyll evidently thought at the time it was safe to do so, and 
said in effect to the Gualala, "Make your maneuver accordingly," which 
it did. Ail agrée that the Gualala's course was continually changing to 
starboard after the signais were given, up to the time of the collision, 
unless her backing checked it. Notwithstanding this maneuver on her 
part, of which the Argyll could not hâve been ignorant, the Argyll 
kept pressing her by coming in the same direction, and it was 
probabl}' not until a minute had elapsed that the Argyll gave 
the signal indicating that she had stopped and thrown her en- 
gines full speed astern. If there was danger of collision by accept- 
mg the Gualala's offer to pass port to port, the Argyll should never 
hâve agreed to it, but should hâve at once protested by giving the 
danger signal, and taken immédiate steps to prevent it. But the Ar- 
gyll did not do this, and allowed some time to elapse at a critical mo- 
ment before stopping and backing. 

The Gualala's view of the situation is, to our minds, the true one. 
The Argyll was heading, when first sighted, almost in a direct course 
for the Gualala. As the Gualala continued to starboard, the Argyll 
changed to port, as she was directed to do, and probably swung further 
m that direction than the officer on the bridge was aware of. Not- 
withstanding this, he concluded it was safe to pass port to port with 
the Gualala until it was too late to prevent a collision. A more vigi- 
lant lookout on the Argyll would hâve discovered the converging 
course of the vessels, and prompt action would hâve prevented the dis- 
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aster. A critical analysis of the testimony convinces us that the Gua- 
lala did not suddenly cross the bow of the Argyll, but kept her course 
until signaling her intention to pass to port, and, on receiving the Ar- 
gyll's signal consenting thereto, directed her course accordingly. Opin- 
ion respecting time and distance in such a contingency is more o" 
less unreliable, and hence we base our findings upon what seems to 
be the more reasonable testimony, omitting a critical discussion of 
such évidence. 

Nor is the opinion of experts as to the probable resuit from de- 
fined relative positions of the vessels at a given time of any value, 
unless the positions, the time of running, and distance of séparation 
are correctly estimated and given — a thing hardly possible under the 
exigencies then présent. 

"Lookouts," says the Suprême Court, "are valueless unless they are prop- 
erly stationed aiid vlgUantly employed in the performance of their duty ; 
and if they are not, and in conséquence of their neglect the approachlng ves- 
sel is not seen in season to prevent a collision, the fault is properly charge- 
able to the vessel, and will reuùer her llable, unless the other vessel was guilty 
of violating the rules of navigation." The Colorado, 91 U. S. C92, C99, 23 L. 
Ed. 379. 

The failure of officers whose duties are to keep a lookout to see 
what they ought to hâve seen, or to hear what they ought to hâve heard, 
where casualty results, is a grievous fault, for which the vessel will 
be rendered liable. The New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 
L. Ed. 126. Further, as to the duties of a lookout and the consé- 
quences attending alack of strict attention to duty, see The Oregon, 158 
U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The Viola (D. C.) 59 Fed. 
632. 

It is strange and inexplicable that the Argyll did not discover very 
much sooner than it did that its course was converging upon that of 
the Gualala, not diverging from it, starboard to starboard, and at the 
same time that it should hâve assented to a signal to pass to port. 
There was a serions inattention to what ought to hâve been sooner ob- 
served, and if it had been sooner obscrved we cannot doubt that the 
collision would hâve been avoidcd. In the case of The Manitoba, 122 
U. S. 97, 7 Sup. Ct. 1158, 30 L. Ed. 1095, the Manitoba was held at 
fault, under somewhat similar circumstances, for not slowing, and 
not reversing until too late to avoid a collision, although the Cornet, the 
other vessel, ported and ran across her course — a fault (that is, of run- 
ning across the converging vessel's course) not attributable to the 
Gualala in the présent case, as we are convinced by the manifest weighJ- 
of the testimony. 

The Gualala is perhaps subject to criticism that she did not soonei 
stop and reverse, but the primary and causative fault lies with the Ar- 
gyll, for which she is alone liable. 

This being the only controverted question, the decrees in ail the cases 
are affirmed. 
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WOO WAI et al. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. May 3, 1915.) 

No. 2507. 

1. CiiiMiNAL Law i©=337 — Entrapping One to Commit an Offense — Effect. 

The faet that a détective or other person, suspecting that accused is 
about to commit a crime, prépares for liis detoetion, as a resuit of wliich 
tie Is entrapped in ttie commission of the crime, is no excuse, where ac- 
cused alone conceived the original crlminal design. 

[Ed. Not». — For other cases, see Criminal Law, Cent. Dig. § 42 ; Dec. 
Dig. <3=37.] 

2. CoNspiRACY <S=>28 — Criminal Responsibilitt— Statutort Provisions. 

Where it was the intention of United States oflicers, who indueed de- 
fendants to attempt to brlng Chinese persoiis across the Mexican border, 
that the law should not be violated, and that they would prevent the con- 
summation of the offense which they lured défendants to undertake, by 
intercepting the Chinese so brought across the border and returning them 
to Mexico, défendants, though not aware of the fact, were not guilty of 
a couspiracy to commit a criminal act, punisliable by Rev. St. U. S. § 
5440, merely because they engaged in the act, which was not to resuit in 
an accomplished offense agaiust the United States. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 40, 41 ; Dec. 
Dig. <S=>28.] 

3. Criminal Law <S=337 — Acts of Officers iNDuciRa Criminal Acts— -Ef- 

fect. 

Where government officers indueed défendants to commit a criminal act 
not contemplated by them, and the purpose of the government officers 
was not to secure the punishment of any of them, but to place one of 
them in a position where he mlght be compelled to disclose facts of which 
he was suspected of having knowledge not derived from unlawful acts 
of his own, but relating only to unlawful acts of others, a conviction of 
défendants was contrary to public policy. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 42 ; Dec. 
Dig. (§=.37.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia; William C. Van 
Fleet, Judge. 

Woo Wai and others were convicted of conspiracy to bring into the 
United States Chinese persons, and they bring error. Reversed and 
remanded for new trial. 

Denis & Loewenthal, of Los Angeles, Cal., and C. H. Sooy, David 
L. L,evy, and J. C. Campbell, Weaver, Shelton & Levy, ail of San 
Francisco, Cal., for plaintiffs in error. 

.Albert Schoonover, U. S. Atty., and Harry R. Archbald, Asst. U. 
S. Atty., both of Los Angeles, Cal., for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error were convicted 
under an indictment which charged them with conspiring to bring into 
the United States from Mexico certain Chinese persons who were not 
entitled to enter or remain in the United States. The défense on which 
the défendants relied upon the trial was that they had been lured by 

®3>For other cases see same toplo & KBY-NUMBjSR in ail Key-Numbered Digests &, Indexes 
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govemment officers into the commission of a seeming violation of the 
kws of the United States, and that therefore they iiad committed no 
offense against those laws. Upon the efficacy of that défense the 
trial court charged the jury that, if they found the facts to be fully as 
testified by the défendants, those facts would constitute no légal or 
valid défense in law to the charge embraced in the indictment. That 
instruction is assigned as error. 

The facts testified to by the défendants, and so referred to in the 
charge, together with the facts established by the prosecution, are the 
following: In October, 1908, Fernando Sanford, a confidential agent 
of the Immigration Commission then in charge of the investigation of 
offenses in violation of the immigration laws on the Pacific Coast, 
suspected that Woo Wai, a Chinese merchant who had resided for 
many years in San Francisco, possessed information in regard to pre- 
vious unlawful importations of Chinese women into San Francisco, 
and the complicity therein of certain officers of the Immigration Com- 
mission. He conceived the scheme of obtaining a hold on Woo Wai, 
in order to make him tell what he knew, by luring him into the commis- 
sion of an offense against the laws of the United States, by bring- 
ing Chinese across the Mexican border into California, for which 
he was thereafter to be indicted and convicted, ail for the purpose 
of bringing pressure to bear upon him to make him "corne through," 
or, as was testified by one of the immigration officers : 

"He wanted to get this man, as it weie, in the door, so that the man would 
hâve to give him the Information." 

To carry out this scheme, Sanford, at the expense of the United 
States, employed a détective. The détective, whose name was Roy, 
approached Woo Wai, and suggested to him that he knew a scheme by 
which they could make money. Without disclosing the nature of the 
scheme, Roy induced Woo Wai to accompany him to San Diego. 
Both the expenses of Woo Wai and Roy on that journey were paid out 
of the treasury of the United States. Roy introduced Woo Wai to the 
local inspectors of immigration at San Diego, Ralph L. Conklin and 
Harry H. Weddle. Sanford had informed thèse inspectors of the 
nature of the scheme. It is to be said in justice to the inspectors that 
they entered into the scheme with great reluctance. In their présence 
and in the présence of Woo Wai, Roy made the proposition that they 
permit Woo Wai to bring Chinese across the Mexican border, for 
which they should receive $50 a head. They assented, but Woo Wai 
said: 

"This is in violation of the law. It could not be done." 

The inspectors said: 

"Oh, well, if we make no arrest, who can make arrest? And then we don't 
want to go to jail. You don't want to go to jaU, and if you go to jail, we 
will go to jaU." 

After returning to San Francisco, Roy again urged Woo Wai to 
carry out the scheme and to engage some other Chinese to assist feim 
in it, and Sanford wrote Conklin as f ollows : 
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"Dear Conklln: I hâve seen our friend since his return, and I think we wlll 
make matters ail rlght yet. ♦ * * i -^yUi stand the responsibllity of your 
lettlng another inan througli, if necessary. Use him yourself for ail he Is 
worth." 

Woo Wai, accompanied by his partner, Wong Chung, and Woo Mon 
Yin, again went to San Diego and had an interview with Conklin and 
Weddle, and again Woo Wai and his partner returned to San Fran- 
cisco, for the reason, as Woo Wai testified, that he did not like to 
handle this kind of work. During the summer of 1909 Roy was again 
urging Woo Wai to go to San Diego and enter into the scheme which 
had been devised, and Conklin wrote him several letters for the same 
purpose. The inspectors explained to Woo Wai the means by which 
Chinese could be brought across the border, the routes which they should 
follow, and the methods by which they could avoid arrest. Conklin 
went so far as to go to San Francisco to interview Woo Wai. It was 
not until about April 1, 1910, that Woo Wai finally assented to enter 
into the scheme which had been so assiduously and persistently urged 
upon him. He engaged his codefendants, AVong Chung and Wong 
Yee, to assist him. 

[1] The gênerai rule in regard to entrapment is expressed in 12 
Cyc. 160: 

"The fact that a détective or other person suspecled that the défendant was 
about to commit a crime, and prepai-ed for his détection, as a resuit of which 
he was entrapped in its commission, is no excuse, if the défendant alone con- 
celved the original crimiual design." 

In the case at bar there is no évidence that, prior to the time when 
the détective first approached Woo Wai, any of the défendants had 
ever been engaged in the unlawful importation of Chinese, or had ever 
committed or thought of committing any offense against the immigra- 
tion laws. The purpose for wliich the détective was employed, and 
the object of the scheme of entrapment, was not to punish men who 
were suspected of crime; but the whole purpose was to place Woo 
Wai in a position where he might be compelled to disclose facts of 
which he was suspected to hâve knovidedge, knowledge not shown to be 
derived from unlawful acts of his own, but which related only to the 
unlawful acts of other persons — certain officers of the Immigration 
Commission at San Francisco. The scheme could not be carried ont 
at San Francisco, the place where Woo Wai resided. It must neces- 
sarily be staged at a place where Chinese could be brought across the 
border, so they took him to San Diego, more than 500 miles away, and 
there coaxed, persuaded, and urged him into the conmiission of the 
acts upon which the indictment was based, at the same time promising 
him the protection of the officers of the United States. 

[2] There are two grounds on which we think the judgment should 
be reversed : 

First. The facts as testified to by the défendants, and as supple- 
mented by the évidence for the United States, fall short of showing 
that there was in fact a conspiracy to commit a criminal act within the 
meaning of section 5440. It was the intention of the officers who in- 
duced Woo Wai and his associâtes to attempt to bring Chinese across 
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the Mexican border that the law should not be violated. They in- 
tended to prevent the consummation of the offense which they lured 
the défendants to undertake. Their purpose was to intercept the Chi- 
nese so brought across the border, and return them to the country 
whence they came. Woo Wai and his associâtes, therefore, although 
they were not aware of that fact, were engaged in an act which was 
not to resuit in an accomphshed offense against the laws of the United 
States. In State v. Douglass, 44 Kan. 618, 625, 26 Pac. 476, 478, the 
court said: 

"Where a thlng is not an offense at ail, a party cannot be guilty of commlt- 
tlng an offense by merely consentlng tliereto ; and even where the thing is an 
offense, a party can be guilty of committing an offense by consentlng thereto 
only where his consent is of that affirmative and expressed character which 
amouuts to a counseling, aiding, or abetting In the commission of the offense." 

If no violation of the law was to be accomphshed by the act of the 
défendants, it foUows that- they could not be held'for conspiracy to 
do that act. In Connor v. People, 18 Colo. 373, 33 Pac. 159, 25 L. R. 
A. 341, 36 Am. St. Rep. 295, the offense charged was a conspiracy to 
rob a train. The conspiracy was originated by a détective employed 
by the railroad company. He induced the défendant to participate in 
it. The court held, following the settled rule on that subject, that, 
since the railroad company assented to the robbery, there was no tres- 
pass and no larceny. In answer to the contention that it was not for 
larceny, but for conspiracy, that the défendant was indicted, the court 
held that, inasmuch as the act done would constitute no crime, there 
could be no prosecution for a conspiracy to commit the act, citing 
Johnson v. State, 3 Tex. App. 593. 

[3] Second. We are of the opinion that it is against public policy 
to sustain a conviction obtained in the manner which is disclosed by 
the évidence in this case, taking the testimony of the défendants to be 
true, and that a sound public policy can be upheld only by denying 
the criminality of those who are thus induced to commit acts which 
infringe the letter of the criminal statutes. Some of the courts bave 
gone far in sustaining convictions of crimes induced by détectives and 
by state officers. This is notably so of the décision in People v. Mills, 
178 N. Y. 274, 70 N. E. 786, 67 L. R. A. 131. But it is to be said, by 
way of distinguishing such cases from the case at bar, that in ail of 
those cases the criminal intention to commit the offense had its origin 
in the mind of the défendant. Thus in People v. Mills, it was the de- 
fendant who made the first suggestion looking toward the commis- 
sion of the criminal act, and for the commission of that act the district 
attorney furnished him opportunity and lent him aid. In the case at 
bar, the suggestion of the criminal act came from the officers of the 
government. The whole scheme originated with them. In O'Brien v. 
State, 6 Tex. App. 665, the court said that a case is not within the 
spirit of the Criminal Code where an officer "originates the * * * 
intent, and apparently joins the défendant in the criminal act first sug- 
gested by the officer, merely to entrap the défendant." In Common-- 
wealth V. Bickings, 12 Pa. Dist. R. 206, it was said : 
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"No State, therefore, can safely adopt a pollcy by wliich crime Is to be ar- 
tiflcially propagated. * * • This is virtually tlie case of a détective who, 
by promising to perpetrate a crime, lures an Imiocent man to aid and abet 
hlm, tlie object being, not tlie perpétration of tlie crime, but tbe luring of the 
abettor." 

In Love V. People, 160 111. SOI, 43 N. E. 710, 32 L. R. A. 139, the 
court said: 

"It is safer law and sounder morals to hold that, wliere an owner arranges 
to liave a crime committed agalnst lils property or himaelf, and knows tbat an 
attempt is to be made to encourage otliers to couimit tlie act and otliers to be 
led iuto and encouraged in Its commission by actiug in concert witli sucti 
owner, no crime is tlius committed." 

In Commonwealth v. Wasson, 42 Pa. Super. Ct. 38, it was said : 

"In considering tlie question of public pollcy the clear distinction, founded 
on principle as well as authority, is to be observed between measures used 
to entrap a person into crime in order, by maklug bim a criminal, to aid the 
iustigator in the acconiplishment of some corrupt private purpose of his own, 
and artifice used to detect persons suspected of being engaged in criminal 
practices, particularly if such criminal practices vitally affect the public wel- 
fare rather than Individuals." 

In Saunders v. People, 38 Mich. 218, Judge Marston said: 

"Some courts hâve gone a great way in giving encoui-agement to détectives, 
In some very questionable niethods adopted by them to discover the guilt of 
criminals; but they hâve not yet gone so far, and I trust never will, as to 
lend aid or encouragement to offlcers vi'ho may, under a mistaken sensé of 
duty, encourage and assist parties to commit crime, in order that they may 
arrest and bave them punished for so doing." 

In People v. McCord, 76 Mich. 200, 42 N. W. 1106, Judge Camp- 
bell said: 

"But our duty to public justice and decency requires us to dispose of tha 
other views of the case. In some of its features it is one of the most dis- 
graceful instances of criminal contrivance to induce a man to commit a crime 
in order to get him convicted that lias ever been before us. If the prisoner'a 
statement is believed, and the court in the latter part of the charge seems to 
hâve assumed it was probable, he vras not the active agent in the crime, but 
guilty of aiding and abetting Flint, and therefore only guilty if Flint was 
gullty. It would be absurd to hold Flint guilty of burglary. He did what he 
was expected to do, and had no such Intent as would hold hlm responsible. 
It may be true that a person does not lose the character of an injured party by 
merely waiting and watching for expected developments. Possibly — but we do 
not care to décide this — leaving temptation in the way without further in- 
ducement wlU not destroy the guilt in law of the person tempted, although 
it is a diabolical business, which, if not punishable, probably ought to be." 

Many other courts hâve expressed similar views, even while, in 
some instances, upholding the conviction obtained by the methods 
which were criticized. 

The judgment is reversed, and the cause remanded for a new trial. 
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In re FRISOHKNECHT. 

(Circuit Court of Appeals, Second Circuit April 13, 1915.) 

No. 207. 

Bankbtjptcy <s=387 — Confirmation or Composition — Revesting or Pbop- 

EBTY IN BaNKKTJPI. 

Under Bankr. Act July 1, 1898, c. 541, § 70f, 30 Stat. 565 (Comp. St. 1913, 
§ 9654), providing that "upon the confirmation of a composition offered 
by a bankrupt the title to liis property shall ttiereupon revest in him," 
money la the hands of a tliird person, belonging to a bankrupt, arising 
out of a transaction prier to the bankruptcy and which had net been re- 
duced to possession by the trustée, on confirmation of a composition at 
once revested in the bankrupt, free of any claim or right of the trustée, 
and became subject to attachment by a créditer whose debt was not prov- 
able or dischargeable in the bankruptcy proceedings. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. §§ 603-605, 607- 
616 ; Dec. Dig. <S=5387.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

This cause cornes hère f rom the United States District Court for the 
Sbuthern District of New York, on pétition to review an order dated 
December 22, 1914, denying a motion in bankruptcy proceedings to com- 
pel certain creditors of the bankrupt to release an attaching lien. 

On February 16, 1914, a pétition in involuntary bankruptcy was filed against 
John Frischknecht to hâve him adjudicated an involuntary bankrupt, and on 
May 4, 1914, he was duly adjudicated a bankrupt. Two days prier to the fll- 
ing of the pétition in bankruptcy Frischknecht had made an assignment for 
the beneflt of creditors to Henry B. Singer, and as such assignée Singer re- 
ceived $87,463.55. Subsequently Singer was elected the trustée of the bank- 
rupt. Prior to the filing of the Involuntary pétition in bankruptcy Frisch- 
knecht had assigned certain outstanding accounts to Knauth, Nachod & Kuhne, 
bankers, for advances thereon made, which accounts exceeded the amount of 
the advances made, and after repayment of the indebtedness to the banking 
flrm there remained a crédit in favor of Frischknecht or of hia estate of 
about $1,340. 

Charles Hirschhorn and Fred Hlrsehhom are the owners of the promises in 
the City of New ïork which were leased by them to Frischknecht prior to 
the bankruptcy proceedings under two certain leases for a period of 10 years, 
expiring February 1, 1921, at an annual rental of $8,500; and on or about 
October 2, 1914, the Hirschhorns instituted an action in the state court in 
New York against Frischknecht for the sum of $5,077.03 for rent due under 
the leases for the months of March, April, May, June, July, August, Septem- 
ber, and October. Frischknecht had paid the rent for the premises prior to 
March. 

John Frischknecht Is a nonresident of the country, it being alleged that he 
résides in St. Gall, Switzerland, and pursuant to the provisions of the New 
York Code of Civil Procédure, a warrant of attachment in the action was 
procured on that ground. 

On May 9, 1914, the bankrupt made an offer to his creditors in composition 
in bankruptcy of 60 cents on the dollar, to be paid in cash to the creditors, 
which was signed and accepted by a majority in number and amount of the 
claims filed. The cash amount reqtuired to pay the creditors under the com- 
position, and required to be deposited in court pursuant to the Bankruptcy 
Act, was, as stated by the District Judge, $70,000. TMs did not include tnis- 
tees' and attorneys' compensation and disbursements, but apparently included 

<@=For other cases eee same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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the commissions of the référée. The attorneys ail walved In wrlting the 
deposit in the composition proceeding of a sum sufflcient to pay their fées. 

ïhe sum of $70,000 was depoisited by the trustée in bankruptey on fcjeptember 
1, 1914, in the Equitable Trust Company of New York. The expense of the 
administration of tlie bankruptey proceedings were concededly net paid, and 
the only funds available for that purpose was the excess of $614.69 remalniug 
of the deposit to meet the composition proceeding and the sum of $1,340, the 
moneys remaining in the hands of the bankers. 

On September 14, 1914, an order was made by the référée In bankruptey 
which provided: (1) That the attorneys for the petitioning creditors were en- 
titled to the sum of $200 for their services and $40 for their disbursements, 
and the trustée was directed to pay the same. (2) That the attorneys for the 
trustée were entitled to an allowance for services of $2,250 and $85.32 for 
their disbursements, and the trustée was directed to pay tlie same. (3) That the 
attorneys for the bankrupt were entitled to an allowance for services of $1,500 
and to the sum of $70.14 for disbursements, and thèse the trustée was likewise 
directed to pay. 

The entry of thls order was consented to by the trustee's attorneys and by 
the bankrupt's attorneys. Thereafter, and on October 5, 1914, the attorneys 
for the trustée made a motion for the payment eut of the moneys deposited in 
the composition proceeding of the allowances made to the attorneys, etc., pur- 
suant to the order of tlie référée made on September 14, 1914. That order 
recited the fact that it appeared that there were moneys at that tinie de- 
posited lu the composition available for the performance of the order. It is 
not denied that the order of October 5, 1914, bas been complied with, and 
that whatever sums were filed were paid out of the moneys deposited in the 
composition proceeding. 

On December 14, 1914, a motion was made that an order issue compelling the 
attaching creditors to release the attachment upon moneys and outstanding 
accounts of the bankrupt in the hands of Knauth, Nachod & Kuhne, and di- 
recting them to turn over to the trustée any and ail moneys in their posses- 
sion representing a surplus of the accounts asslgned to them by the bankrupt 
prier to his bankruptey, as well as any and ail uncoUected outstanding ac- 
counts which they at that tlme had in their possession by virtue of that as- 
signmeut. The motion was denied in ail respects in an order dated December 
22, 1914. And it is this order which the trustée asks this court to vacate and 
set aside and to grant him the relief prayed for. 

Myers & Goldsmith, of New York City (Emanuel J. Myers, of New 
York City, of counsel), for petitioner. 

Rose & Pasktis, of New York City (Benjamin G. Paskus and Jacob 
Scholer, both of New York City, of counsel), for respondents. 

Before I.ACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
Bankruptey Act provides two modes of procédure in the administration 
of a bankrupt's estate. One of thèse modes authorizes the bankrupt 
after his adjudication to make a composition with his creditors. The 
bankrupt, after he bas been examined in open court or at a meeting of 
his creditors and after he bas filed in court the schedule of his property 
and the list of the creditors required to be filed by bankrupts, may offer 
terms of "composition" to his creditors. This he does by tendering a 
certain amount to the creditors in lieu of that which they would ulti- 
mately receive upon the distribution of the assets of the estate in the 
other and more usual mode of administration. The composition which 
the bankrupt offers must be accepted in writing by a majority in num- 
ber of ail creditors whose claims hâve been allowed, which number must 
represent a majority in amount of such claims. It is without effect, 
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however, uniess it is confîrmed by the court, and unless the amount 
tendered and necessary to pay ail debts which hâve priority and tht 
cost of the proceedings has been deposited subject to the order of the 
judge and in such place as he désignâtes. Section 12 of the Act. A 
composition thus made restores the estate to the bankrupt, frees him 
f rom ail his debts provable and dischargable in bankruptcy. Remington 
on Bankruptcy, § 2346. And the act in section 70, subdivision "f," ex- 
pressly déclares that : 

"Upon the confirmation of a composition offered by a banlîrupt, the title 
to his property shall thereupon revest in him." 

It appears in this case that after the bankrupt had filed the schedules 
of his liabilities and at the first meeting of the creditors duly and regu- 
larly held, and after he had been examined at such meeting, he sub- 
mitted an offer of compromise which was signed by a majority in num- 
ber and amount of claims filed. This ofïer of composition was on the 
basis of 60 per cent, on the dollar. An order to show cause was issued 
and served upon the creditors directing them to appear and show cause 
why the composition offered by the bankrupt should not be confîrmed ; 
and on October 1, 1914, it was duly confîrmed in an order which recites 
that: 

"The application for the confirmation of the composition having duly and 
regularly corne on to be heard, and it appearing that said composition is for 
the best iuterests of the creditors, and that the bankrupt has not been guilty 
of any acts or failed to perform any of the duties which would be a bar to 
his discliarge, and that the offier and its aceeptance are in good faith and 
hâve not been made or procurcd by any meaus, averments or acts coutrary to 
the acts of Gongress referring to bankruptcy," etc. 

Thereafter the trustée deposited with the Equitable Trust Company 
of New York the sum of $70,000 to cover a composition on the basis 
of 60 per cent, on the dollar. This sum was sufficient to cover ail the 
items and amounts required under the bankruptcy law to be paid, as 
follows: (1) Creditors entitled to priority; (2) costs of the proceedings; 
(3) creditors whose claims had been scheduled, filed and approved ; (4) 
creditors whose claims had been scheduled but which had not been filed. 
Thèse varions items, as appears from the schedules, were as follows : 

Creditors entitled to priority $ 2,395.00 

Costs of the proceedings 4C4.70 

Creditors whose claims had been scheduled and approved C,S,lT-.fâ 

Creditors whose claims had been scheduled but not filed 2,312.52 

$68,345.04 

After the payment of the above items there was left in the hands of 
the trustée a balance of $1,654.96. But of this $259.44 would be re- 
quired for a claim to be adjusted. To expedite and facilitate the com- 
position proceeding by making the cash deposit of $70,000 required 
for that purpose, on August 18, 1914, the attorneys for the petitioning 
creditors, the attorneys for the bankrupt, and the trustée waived the 
deposits in the composition proceeding of a sum sufïicient to pay their 
service fées and disbursements as attorneys for the creditors and bank- 
rupt, as well as attorneys for the trustée. 
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The daim of the creditors Hirschhorn is for rent wliich accrued 
after the bankruptcy. The claim was one, therefore, not provable in 
bankruptcy; it being well settled that a landlord cannot maintain a 
claim against the estate of his tenant for any rent accruing under the 
lease after commencement of the proceedings in bankruptcy. As the 
composition only discharged the bankrupt f rom debts provable in bank- 
ruptcy, the claim of the Hirschhorns survived. As soon as the compo- 
sition offered by the bankrupt was confirmed by the court the Hirsch- 
horns began their suit against him in the New York court, alleging 
that he was indebted to them for rent in the sum of $5,077.03, and they 
attached the money in the possession of the bankers, Knauth, Nachod & 
Kuhne, which it is claimed is due from them to the bankrupt. 

The attaching creditors assert that the right to money now in the 
possession of the bankers is because of the confirmation of the compo- 
sition, and that by virtue of the language of Bankr. Act, § 70, subd. "f," 
the money had revested in the bankrupt and so became subject to the 
attachment. The trustée in bankruptcy, however, asserts that, while the 
right to the money in the hands of the bankers revested in the bank- 
rupt, it did so subject to ail judgments, decrees, and orders of the bank- 
ruptcy court, and ail rights to and equities imposed upon and attaching 
to the bankrupt's estate and in force at the time of the order confirm- 
ing the composition; that while the trustée did not hâve immédiate 
manual or actual physical possession, and had not obtained or reduced 
to possession the funds in the banker's hands, those funds at the time 
of the confirmation of the composition were the property of the bank- 
ruptcy estate, and that the confirmation of the composition did not de- 
stroy or annul the adjudicative force of the order of September 14th, 
which granted to the attorneys certain allowances for their services; 
that at that time the trustée was by force of the Bankruptcy Act vested 
with the title to the balance of the fund in the hands of the bankers and 
to which they asserted no claim ; that that money was in custodia legis 
and as such not subject to attachment. 

The persons in whose interest the trustée seeks to hâve the attach- 
ment set aside are the persons who expressly waived in writing in the 
composition proceeding the deposit of any money to pay the expenses 
of administration. They are the attorneys for the bankrupt, the at- 
torneys for the trustée, both as attorneys for the trustée and as attor- 
neys for petitioning creditors, and the trustée himself. If counsel 
choose to waive payment of their fées in order to make the sum so small 
that deposit can be made under a composition, so that the composition 
can be put through, this court is strongly opposed to their thereafter 
resuscitating their claims and insisting that they should be paid out of 
the estate. The bed they made for themselves they should lie in. If 
the bankrupt benefited by their waiver, being thus enabled to effect a 
composition, we think he is the one who should pay them. 

But, however that may be, we hâve no authority under the law to 
grant the pétition of the trustée. We do not agrée with him in think- 
ing that the moneys or the accounts in the hands of thèse bankers, which 
they obtained from this bankrupt prior to his bankruptcy, were in cus- 
todia legis at the time of the attachment. When the court confirmed 
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the composition, the title to thèse moneys and accounts under the Bank- 
ruptcy Act at once revested in the bankrupt ; and such moneys and ac- 
counts might hâve been forthwith handed over to the bankrupt by 
the bankers without asking the permission of the trustée, or the bank- 
rupt without the consent of the trustée could hâve maintained an action 
against the bankers to recover the same. We cannot import into the 
act what Congress left out of it. The language of the act is that upon 
confirmation of a composition the title of the bankrupt to his property 
shall "thereupon revest in him." 

The funds which hâve been attached, and which the trustée is seek- 
ing to reach, hâve never been in the actual custody of the trustée, and 
formed no part of the sum deposited in the composition proceeding, 
and the trustée has no right now to reduce them into his possession. 
The confirmation of the composition operated to supersede the proceed- 
ings in bankruptcy, and the Bankruptcy Act operated automatically to 
revest the bankrupt with the title to his property. 

Judgment affirmed. 



UNITED COPPER SECURITIES CO. et al. v. AMALGAMATED 
COPPBK CO. et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1915.) 

No. 219. 

CoEPOKATioNS ®=»204 — Stockholders— Right to Sue in Name of Corpora- 
tion. 

A stockholder carmot malntain an action at law In the name of the 
corporation to recover money damages or spécifie property, on the re- 
fusai of the corporation to brlng the action. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 783-790; 
Dec. Dig. <S=52M.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

F. E. M. Bullowa, of New York City, for plaintiflfs in error. 

Louis Marshall and Shearman & Sterling, ail of New York City 
(John A. Garver, of New York City, of counsel), for défendants in 
error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is an action at law by two stockholders 
of the United Copper Company, on behalf of themselves and ail other 
stockholders of, that company, averring that they had asked the de- 
fendant the United Copper Company to bring the suit and it had re- 
fused to do so, to recover treble damages under section 7 of the Sher- 
man Act of July 2, 1890 (26 Stat. 210, c. 647), from certain of the indi- 
vidual and corporate défendants on the ground of conspiracy to 
create a monopoly in the Interstate commerce and trade in copper pro- 
duced in the state of Montana. The complaint allèges that certain 
ofi the défendants obtained the control of a large number of copper 

^sSFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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mines in that state, theretofore conipeting with each other, and op- 
erated them as a trust by means of the défendant the Amalgamated 
Copper Company ; that there were at the same time a nuniber of other 
copper companies in Montana controUed by one F. A. Heinze and his 
brothers, which in the year 1902 were put under the control of the 
défendant the United Copper Company, f rom and af ter which date the 
défendant the Amalgamated Copper Company and others of, the de- 
fendants combined to destroy its business and so get absolute control 
of the interstate commerce and trade in the copper industry of Mon- 
tana. By a séries of illégal acts, not necessary to specify, it was fur- 
ther alleged that the conspirators did procure the sale to them of ail 
but one of the copper mines controlled by the défendant the United 
Copper Company at a price less than one-third of their value, leaving 
only a few insignificant independent companies mining and dealing 
in copper in Montana, and hâve destroyed the crédit and standing 
of the United Copper Company and greatly reduced the profits of its 
business. 

Demurrers were filed by the défendants on the ground that the com- 
plaint did not state facts sufiScient to constitute a cause of action, and 
that the plaintiffs' remedy, if any, was in equity. Judge Lacombe, upon 
motion to dismiss the complaint on the pleadings under section 547 
of the Code of Civil Procédure of the state of New Yoi"k, sustained 
the demurrers and dismissed the complaint, whereupon the plaintiffs 
sued out this writ of error. 

It is quite clear, and, indeed, the plaintiffs concède it to be so, that 
the cause of action set up belongs to the United Copper Company, de- 
fendant. The cause of action is one conferred by section 7 ofi the 
Sherman Act in tort for treble damages. We hâve held that it can- 
not be maintained at ail in equity. Fleitman v. United Gas Co., 211 
Fed. 103, 128 C. C. A. 31. The sole question therefore is: Can a 
stockholder maintain it in right of the corporation at law? The case 
of Metcalf v. American School Furniture Co. (C. C.) 108 Fed. 909, 
affirmed 113 Fed. 1020, 51 C. C. A. 599, greatly relied upon by the 
plaintiffs, does not apply because in it the complainant sought to recov- 
er treble damages for herselfi individually, together with équitable 
relief for the corporation. The bill for that reason was dismissed as 
multifarious. It must be admitted that in Sheridan v. Electric Light 
Co., 38 Hun (N. Y.) 396, a stockholder sued at law upon a cause of 
action belonging to the corporation which had refused to do so. Cu- 
riously enough, Daniels, J., sustained the action on the ground that a 
stockholder had such a right in equity : 

"For where the officers of a corporation charged with that dtity refuse to 
prosecute an action in a proper case, or the corporation itself is under the 
control of the officers whose miseonduet is to be made the subject of the ac- 
tion, the stockholders 'hâve a standing in a court of equity to sue in their own 
names, making the corporation a partv défendant.' Brinckerhoff v. Bostwick, 
88 N. Y. 52, 56; Young v. Drake, 8 Hun, 61; Hawes v. Oakland, 104 U. S. 
450 [20 L. Ed. 827]." 

We are not persuaded by Morrill v. Little Falls Co., 46 Minn. 260, 
48 N. W. 1124, which does sustain the plaintiffs' contention. We 
think that a stockholder's right to assert a cause of action belonging 
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to the corporation dépends upon allégations that the corporation is 
acting fraudulently, in breach of trust, or ultra vires. For this reason 
he must go into equity. On the other hand, there appears to us to be 
no ground for holding that stockholders may bring actions at law in 
the name of the corporation to recover money damages or spécifie prop- 
erty whenever the corporation refuses to do so. Ames v. American 
Telegraph & Téléphone Co. (C. C.) 166 Fed. 820. Such a practice 
would be likely to create great confusion and tend unnecessarily to 
take away f rom the corporation the management of its own aiïairs. 
The judgment is affirmed. 



WILLIAxMS V. POTTER et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1915.) 

No. 180. 

1. PiLOTS l®=:»5 LiCENSES — REVIEW OF ACTION OF INSPECTORS. 

Tlie courts are without jurisdictlon, on appeal or writ of error, to re- 
view the flndings of tlie steamboat inspectors on an application for a 
pllot license, and the most they can do is to see that the inspectors act 
within their jurlsdiction, and that the constitutional and statutory rlghts 
of citizens are not impaired. 

[Ed. Note.— For other cases, see Pilots, Cent. Dig. §§ 5, 6 ; Dec. Dig. 

2. Pilots <®=>5 — Rtiles of Boaed of Supeevisinq Inspectors — Validity. 

Rule 7, § 46, of the Rules of the Board of Supervisins,' Inspectors, pro- 
viding that an applicant for pilot license whose application bas been re- 
fused shall not be re-exainined within a year after the flrst examination, 
Is not in violation of any statutory provision, and is reasonable and 
valid. 

[Ed. Note.— For other cases, see Pilots, Cent. Dig. §§ 5, 6; Dec. Dig. 
©=>5.] 

Appeal f,rom the District Court of the United States for the North- 
ern District of New York. 

For opinion below, see 210 Fed. 318. 

F. R. Williams, of Syracuse, N. Y., pro se. 

John H. Gleason, of Albany, N. Y., and H. V. Borst, Asst. U. S. 
Atty., of Amsterdam, N. Y., for appellees. 

Before DAOOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is the last step in a long contest be- 
tween the complainant and the United States inspectors of steam ves- 
sels. He originally applied to the inspectors of the district of Os- 
wego, New York, for a pilot's license, who refused to examine him 
on the ground that he had not had three years' expérience on deck, 
as required by rule 5, § 46, of the Rules of the Board of Supervis- 
ing Inspectors. This décision was, on appeal, affirmed by the su- 
pervising inspecter at Cleveland, and subsequently by the supervis- 
ing inspecter gênerai at Washington. Thereupon the complainant 

^zsFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesls & Indexes 
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applied to the District Court of the United States for tlie Northern 
District ofi New York for an order compelling the inspectors to give 
him the examination which was denied. On appeal we afFirmed this 
order, on the ground that the District Court had no jurisdiction in the 
premises. Williams v. Molther, 180 Fed. 709, 103 C. C. A. 491. 
Thereupon he filed a bill in the United States Circuit Court for the 
Northern District of New York, praying that the rule in ques- 
tion be declared invalid, the inspectors enjoined from enforcing 
it and from refusing to give himi an examination, which dis- 
missed the bill. 189 Fed. 700. We reversed the decree on the ground 
that the provision of the rule in question was in contradiction of section 
4442, U. S. Rev. Stat. (Comp, St. 191.3, § 8204), and therefore was not 
authorized under section 4405 (Comp. St. 1913, § 8159). Williams 
V. Mohher, 198 Fed. 460, 117 C. C. A. 220. In accordance with this de- 
cree the local inspectors of the Oswego district did give the com- 
plainant an examination, and rejected his application which, on ap- 
peal to the supervising inspecter at Cleveland, was affirmed. The lat- 
ter, hovi'ever, because the complainant said that he was excited when 
examined by the local inspectors, gave him an independent exami- 
nation, with the same resuit. Thereupon the complainant applied to 
the inspectors for the Oswego district for a re-examination, who re*- 
fused it on the ground that a year had not elapsed from his last ex- 
amination, as required by rule 7, § 46, adopted by the board of su- 
pervising inspectors. Thereupon the complainant fded this bill, charg- 
mg that the défendants had maliciously conspired to refuse him a li- 
cense, notwithstanding his competency, and asking that he be declared 
qualified and a license be issued to him, that the whole body of rules 
adopted by the board of supervising inspectors be declared invalid, es- 
pecially rule 5, § 46, and that treble damages be awarded to him. 

[1,2] The courts hâve no authority to review the findings of the 
steamboat inspectors by appeal or writ of error. The most they can 
do is to see that the inspectors act vtdthin their jurisdiction, and that 
the constitutional and statutory rights of citizens are not impaired. 
Judge Ray very properly held that the courts cannot substitute their 
judgment for that of the inspectors; that there was no évidence what- 
ever of any conspiracy against the complainant; that rule 7 was en- 
tirely consistent with the provisions of title 52, U. S. Rev. Stat, and 
therefore within the powers of the board of supervising inspectors to 
adopt under section 4405. 

The decree is affirmed. 



HAEMON V. UNITED STATES ^5 

HARMON V. UNITED STATES. 
(Circuit Court ot Appeals, First Circuit. May 26, 1915.) 

No. 1122. 

ALI1.NS ®:^69 — CbKTIFICATE — ISSUAKCE. 

Following tiic décision of tlie Circuit Court of Appeals in the Second 
Circuit, ac('oreîiiig to our usual practice, tlie décision of the Second Cir- 
cuit in Yunghauss v. United States, 218 Fed. 168, 134 C. C. A. 67, is fol- 
lowed, and the decree of tlie District Court in this case of March 8, 1915, 
is affirmed. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 147-153; Dec. 
Dig. «=069. 

Décisions of courts as auttiority in other co-ordinate courts, see note 
lo F. B. Vandegrift & Co. v. United States, 97 C. C. A. 472.] 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Application by Whitney Earle Harmon for naturalization. From a 
decree dismissing the pétition, petitioner appeals. Afifirmed. 

John L. Warren, of Boston, Mass., for appellant. 
Léo A. Rogers, of Boston, Mass. (George W. Anderson, U. S. Atty., 
of Boston, Mass., on the brief), for the United States. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is an appeal from the decree of the 
District Court, and refers to the application of Harmon for a final cer- 
tificate of naturalization. The decree of the District Court was as fol- 
lows: 

"March 8, 1915. Upon considération of the pétition of Whitney Earle Har- 
mon, in open court, this 8th day of March, 1915, it appearing that the pétition 
had uot been flled until more than seven years had elapsed from September 27, 
1906, the date of the talùng eftect of the Naturalization Act of June 29, 1906, 
the said pétition is hereby dlsmlssed." 

The case involves the construction, with référence to the points 
stated in the rescript of the learned judge of the District Court, of sec- 
tion 4 of the Naturalization Act of June 29, 1906 (34 Stat. 596, c. 3592 
[Comp. St. 1913, § 4352 J). As fully explained in Re Yunghauss (D. 
C.) 210 Fed. 545, and in the same case in the Court of Appeals, Yung- 
hauss V. United States, 218 Fed. 168, 134 C. C. A. 67, the latter déci- 
sion being on October 8, 1914, the Second Circuit in thèse cases de- 
cided adversely to the position of the appellant hère ; and its décision, 
announced by Circuit Judges Coxe and Rogers, is said to have been 
concurred in by the District Court, and by three District Judges for 
the Southern District of New York, namely, Judges Mayer, Hough, 
and Learned Hand. It is further said in the opinion there that the 
resuit was reached in two earlier cases, while an opposing view was 
expressed also in two earlier cases. It is plain, therefore, that there is 
at least sufficient doubt to require us to follow the practice which we 
have heretofore established, by adopting the décisions of the Circuit 

^;=3For other cases see same topic & KEY-NU.MBBR in ail Key-Numbered Digests & Indexes 
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Courts of Appeals in other circuits ; the Second Circuit being the only 
one in which the matter has been considered by the Circuit Courts of 
Appeals. Gill v. Austin, decided on November 21, 1907, 157 Fed. 234, 
84 C. C. A. 677. 

The decree of the District Court is affirmed, without costs. 



NG JIN V. TJNITED STATES. 

NG WUN V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. May 20, 1915.) 

Kos. 1924, 1925. 

Aliens ®=532 — Peoceedingb fok Depoktation of Chinese — Sufficienct of 
Evidence. 

Findings by a commissioner, affirmed by tlie District Court, that persons 
of the CMnese race, arrested for being unlawfully in the XTnlted States, 
had not established their légal riglit to remain by affirmative proof as re- 
quired by statute, held sustained by the évidence. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 92, 93-95; 
Dec. Dig. ■S=32. 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Judge. 

Proceedings for déportation of Ng Jin and of Ng Wun. Krom or- 
ders of déportation, affirmed by the District Court, défendants appeal. 
Aiîirmed. 

Robert M. Moore, of New York City, for appellants. 
Charles F. Lynch, of Paterson, N. J., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In each of thèse cases the Chinaman 
was a manual laborer, and was found within the state of New Jersey 
without the certificate required by law. Each appellant, however, 
claimed to bave been born in California, and in support of this aver- 
ment ofïered oral testimony. Nearly ail of it was given by other Chi- 
nese persons, and the commissioner held that the witnesses had not 
established the averment of birth. Accordingly he ordered the ap- 
pellants to be deported, and the District Court affirmed the orders. On 
thèse appeals we hâve nothing before us except questions of fact. 

Section 3 of Act May 5, 1892, c. 60, 27 Stat. 25 (Comp. St. 1913, 
§ 4317), provides as foUows: 

"That any Chinese person or person of Chinese descent arrested under the 
provisions of this act or the acts hereby extended shall be adjudged to be un- 
lawfully within the United States unless such person shall establlsh, by af- 
firmative proof, to the satisfaction of such justice, judge, or commissioner, his 
lawful i-ight to remain in the United States." 

@zz}FoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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With this presumption against the appellants, tlie conclusion of the 
commissioner is not surprising, for the testimony that was laid be- 
fore him (and is now before us) can only be described as confused and 
contradictory. We hâve considered it ail with care, and are not satis- 
fied that error has been committed. 

In each case the order of déportation is affirmed. 



LOMBARDO v. BOSTON & M. R. R. 
(District Court, N. D. New York. May 17, 1915.) 

1. Removal of Causes ©=3 — Causes Removable — Actions undee Empi-ot- 

EBS' LlABII.ITY ACT. 

Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 (Comp. St 
1913, § 1010), provides for the removal from state to fédéral courts of 
suits arislng under the Constitution or laws of the United States, and 
further provides that no case arising under Act April 22, 19CS, c. 149, 35 
Stat. 05 (Comp. St. 1913, §§ 8657-8665), relating to the liability of com- 
mon carriers by railroad to their employés, or any amendment thereto, 
shall be removed. Helà., that the statute prohibits the removal of any 
action arising under the Employers' Liability Act, and does not merely 
prohibit their removal on the ground that they arise under \a.vis of the 
United States. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5; 
Dec. Dig. <§=>3.] 

2. Removal of Causes iS=»3 — Statutoet Provisions — Povcke of Congeess. 

Oongress has a right to provide for the removal of one class of cases 
from a state to a fédéral court to the exclusion of other classes, even 
though suits arising under tlie excluded class may be surrounded by local 
préjudices and influences of such character and extent as to forbid the de- 
fendant a fair trial in the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5 , 
Dec. Dig. <g=3.] 

3. ComiEECE ©=327 — Raileoads — Actions foe Injueies to Employés — Stat- 

UTOEY PEOVISIONS. 

A railroad company was operating its road and using its track extend- 
ing into différent states, and was having repairs made on a track used 
for both Interstate and intrastate commerce, and an employé, when In- 
jured, was assisting in repairing such track by shoveling dirt from be- 
tween the ties of the track so used to carry Interstate trains. Helâ, that 
both the Company and the employé were engaged in interstate commerce, ' 
within the Employers' Liability Act. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25; Dec. Dig. 
<®=27.] 

At Law. Action by Frank Lombardo against the Boston & Maine 
Railroad. On motion to remand the cause to the Suprême Court of 
the state of New York, county of Saratoga, from which court it was 
removed by the défendant. Motion granted. 

Leary & Fullerton, of Saratoga Springs, N. Y., for the motion. 
Jarvis P. O'Brien, of Troy, N. Y., opposed. 

RAY, District Judge. This is an action to recover damages for 
Personal injuries alleged to hâve been received by the plaintifï, Frank 
Lombardo, an employé of the défendant, on or about the 16th day of 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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November, 1914, at Mechanicville, in the state of New York, while 
he was engaged and working as a laborer in a track gang and engaged 
at the time in repairing defendant's tracks at Mechanicville in the 
yards of the West Virginia Pulp & Paper Company at said place. The 
sixth subdivision o£ the complaint reads as foUows: 

"That on or about November 16, 1914, at about 8 a. m., whlle plaintifC was 
employed as a laborer in the track gang whieh was repairing defendant's 
tracks in the yard of the West Virginia Pulp & Paper Company, and whlle 
plaintifC was engaged in the performance of his duties at the aforesaid time 
and place, shoveling dirt from between the ties under the rails of said tracks, 
said place where plaintifC was working being a short distance south of a place 
wliere a steel or Iron joint whlch holds two rails together was being broken by 
means of a large sledgehammer and a ehisel, and while he was engaged in his 
duties aforesaid and in close proximity to where said joint was being broken, 
without fault or négligence on his part, but solely by reason of defendant's 
négligence hereinafter set forth, said Frank Lombarde was struck on tlie rlght 
slde of his head and near the right ear by a large pièce of steel or other métal 
from said joint, rail, or hammer, and received the injuries herein com- 
plained of." 

Subdivisions 7 to 11, inchisive, set out acts of négligence in not 
providing a safe place for plaintiff in which to work, in failing to pro- 
vide plaintiff witli safe and proper tools and appliances, in failing to 
properly inspect the conditions surrounding the work in which plain- 
tiff was engaged, in failing to make suitable rules and régulations, 
and in requiring plaintiff to engage and work in a dangerous occu- 
pation and failing to inform and instruct him as to the dangers of 
the employment. Mechanicville is many miles from the state line, 
and on the face of the complaint it appears that ail alleged acts of nég- 
ligence operating to produce the injury complained of were committed 
in the state of New York, where the plaintiff was injured. The ac- 
cident was not connected with the running or opération of any train 
or engine. 

The plaintiff is a citizen and résident of the state of New York. The 
défendant is a corporation of the state of Massachusetts, and owns 
and opérâtes a railroad running into the state of New York and to 
Mechanicville, on and over which it carries freight and passengers in 
both interstate and intrastate commerce. It owns and maintains thèse 
tracks which so carry cars in both intrastate and interstate commerce, 
but the tracks which plaintiff was engaged in repairing were wholly 
in the state of New York, and hère the négligence, if any, operated, 
and hère the accident happened and the injuries were received. 

The complaint allèges that the plaintiff, at the time he received his 
injuries, was engaged in interstate commerce; but the facts stated 
and alleged show that he was not so engaged unless it be that the em- 
ployé of a railroad company which does both interstate and intrastate 
commerce, and which owns tracks extending into two or more states, 
over which it runs trains, is engaged in interstate commerce when en- 
gaged in repairing such tracks of such railroad company at a given 
point far from the state line, which repairs hâve no spécial référence 
to interstate commerce or business. The plaintiff was engaged in 
making repairs on the tracks of the défendant company, but there is 
nothing in the record to show that such repairs were being made for 
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the spécial purpose of running interstate trains or trains carrying in- 
terstate commerce. 

[1] Section 28 of the Judicial Code (Act of March 3, 1911) provides 
for tiie removal of causes from tiie state courts to the fédéral courts, 
and provides generally : 

(1) That "any suit of a civil nature, at law or in equity, arlslng under the 
Constitution or laws of the United States, » * * of ^rhich the District 
Courts of the United States are glven original jurisdiction by this title [The 
Judiciary], which may now be pending or whleh. may hereafter be brought, in 
any state court, may be removed by the défendant or défendants therein to the 
District Court of the United States for the proper district;" and (2) "any 
other suit of a civil nature, at law or in equity, of which the District Courts 
of the United States are glven jurisdiction by this title [The Judiciary], and 
which are now pending, or which may hereafter be brought, in any state court, 
may be removed iuto the District Court of the United States for the proper 
district by the défendant or défendants therein, being nonresidents of that 
state;" and (3) "where a suit is now pending, or may hereafter be brought, 
In any state court, in which there is a controversy between a citizen of the 
state in which the suit is brought and a citizen of another state, any défend- 
ant, being such citizen of another state, may remove such suit Into the Dis- 
trict Court of the United States for the proper district, at any tlme before 
the trial thereof, when. it should 6e mode to appear to said District Court tJiat 
from préjudice or local influence he tcill not lie aille to obtain justice in such 
etate court, or In any other state court to which the said défendant may, un- 
der the laws of the state, hâve the rlght, on account of such préjudice or local 
influence, to remove said cause," etc. 

Then f oUows in the same section the f ollowing provision : 

"Whenever any cause shall be removed from any state court Into any Dis- 
trict Court of the United States, and the District Court shall décide that the 
cause was improperly removed, and order the same to be remanded to the 
state court from whence it came, such remand shall be Immedlately carrled 
into exécution, and no appeal or writ of error from the décision of the Dis- 
trict Court so remandlng such cause shall be allowed: Provlded, that no case 
arising under an act entitled 'An act relating to the llability of common car- 
riers by railroad to their employés in certain cases,' approved April twenty- 
second, nineteen hundred and elght, or any amendment thereto, and brought 
in any state court of compétent jurisdiction shaU le removed to any court cf 
the United States." 

Construed as it plainly reads, this proviso absolutely prohibits the 
removal of every cause arising under the act referred to, even w^hen 
within the three classes of cases referred to and made removable by 
the prior provisions of the section. Section 28. That is, such a case 
(one arising under the Employers' Liability Act) cannot be removed 
into the United States court, even when the necessary diversity of 
citizenship and amount in controversy exists, or vi^hen thèse facts exist 
and it also appears that from préjudice or local influence, or both. the 
défendant will not be able ta obtain justice in the state court. In view 
of the alleged absurdity of such a provision and distinction, it has been 
and is urged that the provision, properly construed and applied, means 
that cases arising under the fédéral Employers' Liability Act shall not 
be removed from the state court to the United States District Court 
for trial for the sole reason that they arise under a law of the llnited 
States, diversity of citizenship and requisite amount in controversy 
not being found; but that when diversity of citizenship and re»uisite 
amount in controversy exist, or when from préjudice or loca! influ- 
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ence Justice cannot be obtained in the state court, cases arising under 
the fédéral Employers' Liability Act may be removed to the United 
States District Court. The proviso is gênerai, and cornes in at the 
end of the section, and is not in terms restrictcd in its application to 
the clause relating to suits of a civil nature arising under the Constitu- 
tion or laws of the United States, and does not read : 

"That no case arising under an act entitlcd * * « [a law of the United 
States] shall for that cause or reason be removed to any court of the United 
States." 

In Van Brimmer v. Texas, etc., R. Co., 190 Fed. 394 (C. C, E. Dist. 
of Texas), it was held that a case arising under this fédéral Employers' 
Liability Act may be removed to the fédéral court if diversity of citi- 
zenship and requisite amount in controversy exist, or if on account of 
préjudice or local influence the défendant cannot obtain justice in the 
state court. Other cases hold that it was the purpose of Congress to 
forbid the removal of any case arising under the fédéral Employers' 
Liability Act and take thèse cases absolutely and entirely from the 
opération of the removal statutes. It is urged that it was the purpose 
of Congress, plainly expressed, to prohibit the removal of ail cases aris- 
ing under the act referred to to the fédéral court for trial and thus 
limit fédéral jurisdiction and at the same time secure to the injured 
employé a trial in the court of his own sélection. 

[ 2 ] It is settled, I think, that Congress has the right to provide for 
the removal of one class of cases from the state to the fédéral court 
for trial to the exclusion of other classes, even though suits arising un- 
der such excluded classes might be surrounded by local préjudices and 
influences of such character and extent as to forbid the défendant a 
fair trial in the state court. By section 24 of the Judicial Code (Comp. 
St. 1913, § 1006) the District Courts of the United States are given 
original jurisdiction of ail suits of a civil nature, at common law or 
in equity, where the matter in controversy exceeds, exclusive of inter- 
est and costs, the sum or value of $3,000, and (1) arises under the Con- 
stitution or laws of the United States, or (2) is between citizens of 
différent states. Hence the fédéral court is given jurisdiction, regard- 
less of the résidence and citizenship of the parties to the suit, of every 
case brought under the fédéral Employers' Liability Act where the dam- 
ages alleged and claimed exceed $3,000, but such jurisdiction is not 
exclusive, and the plaintiff may bring his action in the state court, as 
Congress has SO' expressly provided. 

Then arises the question : May a case brought under the act referred 
to in a state court be removed into the District Court of the United 
States? This right of removal, if it exists, must bave been conferred 
by some act of Congress. This right of removal, if it exists at ail, is 
conferred by section 28 of the Judicial Code, read and construed as a 
whole, and from which must be deduced the policy and intention of 
Congress. It seems to me that if Congress had intended to leave any 
case, arising under the act referred to, removable to the fédéral court, 
it would hâve expressed or indicated such intention in some way, and 
would not bave used the broad and comprehensive language it did at the 
very end of the section providing for the removal of causes, and which 
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section, as stated, is the only authority for such removal. It is, of 
course, difficult and to me impossible to spell out, surmise, or guess any 
good reason for denying to a défendant common carrier engaged in in- 
terstate commerce the right to hâve a case arising under the fédéral 
Employers' Liability Act, when diversity of citizenship and requisite 
amount in controversy, or local préjudice of the extent named, exist, 
tried in the fédéral court; but Congress has so decreed in plain lan- 
guage, and I discover no ground or theory on which the courts can 
make over the statute referred to. To broadly except that class of cases 
f rom the opération of the removal statute was clearly within the power 
and discrétion of Congress. It seems to me that, if words not found 
in the proviso of the removal statute are to be written into and read 
as a part of it, limiting and restricting the meaning of the words now 
found therein, it should be done by Congress, and not by judicial légis- 
lation. 

In Ex parte Roe, 234 U. S. 70, 34 Sup. Ct. 722, 58 L. Ed. 1217, the 
District Judge had f ollowed Van Brimmer v. Texas Pac. R. Co., supra, 
and refused to remand the case. It was sought by mandamus to com- 
pel a remand. This was denied, the court holding that, if the ruling 
was erroneous, the place to correct such error was on appeal from a 
final judgment in the case. The ruling in the Van Brimmer Case was 
referred to in stating the action of the court below, but the holding in 
that case was neither approved nor disapproved, and the court said : 

"We are not hère at llberty to consider the merits of the question involved 
in the District Court's ruling." 

[3] It has been decided by the Suprême Court of the United States 
(Pedersen v. D., L. & W. R. Co., 229 U. S'. 146, 33 Sup. Ct. 648, 57 L. 
Ed. 1125, Ann. Cas. 1914C, 153) that an employé of a railroad company 
which is engaged in both Interstate and intrastate commerce, and uses 
its tracks and bridges for both kinds of commerce, is, when on foot and 
engaged in carrying bolts to be used in repairing such a bridge, engaged 
in Interstate commerce. The court laid down the broad proposition 
(Justices Lamar, Holmes, and Lurton dissenting) that : 

"One engaged in the work of maintalnlng traclcs, bridges, engines, or cars 
in proper condition after they hâve become, and during their use as, instru- 
mentalities of Interstate commerce, is engaged in interstate commerce ; and 
this, even if those instrumentalities are used in both interstate and intrastate 
commerce." 

This, of course, settles the proposition that this plaintiff was engag- 
ed in interstate coriimerce when he received his injuries, as he was re- 
pairing a track used by défendant to carry both kinds of commerce 
The défendant was also engaged in interstate commerce, as it was oper- 
ating its road and using its tracks and having repairs made at the time 
See, also. St. Louis, San Francisco & Texas R. Co. v. Seale, 229 U. S 
156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156, and North 
Carolina R. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 
591, Ann. Cas. 1914C, 159. 

In Illinois Central Railroad Co. v. Behrens, Administrator, 233 U 
S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163, it 
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is held that the particular service in which the employé is engaged at 
the time lie receives his injury must be a part of interstate commerce; 
that is, that the work he is doing for the railroad company must be 
work in carrying on interstate commerce. Pedersen v. D., L. & W. R. 
R. Co, 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 
1914C, 153. The case aiso holds that, not only must the railroad 
company be engaged at the time in interstate commerce, but that the 
employé, as stated, must be engaged in work which is a part of in- 
terstate commerce. It was therefore held that an employé of a car- 
rier, who was engaged on the switch engine in moving several cars, 
ail loaded with intrastate freight, from one point in a city to another 
point in the same city, was not engaged in interstate commerce, as the 
the company was not at the time engaged in moving interstate com- 
merce, and the employé was not. It was also held that the employé 
was not engaged in interstate commerce, for the reason his duty would 
call him to the movement of interstate commerce on the termination 
of the movement of the cars loaded with intrastate freight. 

Having this case in view, the Circuit Court of Appeals in the Fifth 
Circuit, in Illinois Central R. R. Co. v. Rogers, 221 Fed. 52, 136 C. 
C. A. 530, held that an allégation in the pétition that the railroad com- 
pany was engaged in interstate commerce at the time of the accident 
did not sufficiently show that the engine which struck and injured the 
employé was engaged in interstate commerce at the time of the acci- 
dent, and hence that there was no sufficient allégation that the défend- 
ant itself was engaged in interstate commerce at the time the em- 
ployé was injured. The injured employé, who was injured and killed 
by being struck by an engine of the défendant, was at the time engaged 
in cleaning stencils which were used by the railroad company to mark 
cars owned and used by it in interstate commerce. The court held that 
this employé was not engaged in interstate commerce. 

If the employé of a railroad company, in carrying bolts to repair a 
bridge over which both interstate and intrastate trains run, is engaged 
in interstate commerce, for the reason he is repairing or aiding to re- 
pair an instrumentality of interstate commerce (see Pedersen Case), 
it is difhcult for this court to understand how or why it is that an 
employé of a railroad company who is cleaning for use and to make 
fit for use an instrumentality used to designate a car which is owned 
by the company and used by it in interstate commerce is not engaged 
in interstate commerce. In effect he is repairing an instrumentality 
used in interstate commerce, and, as the case shows, that instrumen- 
tality upon which he was at work, to wit, the stencils, was used by 
the company in interstate commerce only. 

However, in view of this décision of the Circuit Court of Appeals, 
and conceding it to be good law, this court is of the opinion that the 
Pedersen Case controls, and that a person engaged in repairing the 
tracks of a railroad company is engaged in interstate commerce, even 
though the repairs consist in shoveling the dirt from between the ties 
under the rails of the tracks used to carry interstate trains. A laborer 
se employed is as much engaged in interstate commerce as another em- 
ployé would be when engaged in carrying bolts or spikes to fasten the 
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rails to the tîes, and one who carries spikes to fasten the rails to the 
ties which carry tiie tracks is as mucli engaged in interstate commerce 
as the man carrying bolts to repair the bridge which supports the rails 
that carry the trains in interstate commerce. 

If this court had the power to amend the proviso to the removal 
statute, it would speedily do so, and establish the rule declared in the 
Van Brimmer Case, as it is of the opinion that such ought to be the 
law. It is a harsh rule to deprive carriers engaged in interstate com- 
merce of the privilège of removing their cases to the fédéral courts 
for trial, when sued by an employé, when the necessary diversity of 
citizenship exists and the requisite amount is in controversy. 

Construing the proviso quoted as my judgment tells me it should be 
and must be construed, and following the great weight of authority as 
to the construction to be given it, this court feels constrained, not- 
withstanding the Van Brimmer Case and the Rogers Case, above cited, 
to grant the motion to remand. 



In re MARTINEZ. 

(District Court, N. D. New York. May 21, 1915.) 

BANKRTJPTCT <g=»161 — BiGHTS VESTINQ in TEUSTEE RiGHT TO ACCOTJNTING 

FEOM Former Assignée. 

A voluntary bankrupt, a year before the flling of hls pétition, asslgned 
tlie goods in tiis store to a trustée, wlio sold the same and paid the proceeds 
pro rata to the assignor's creditors, except the shares of two, who re- 
fused to accept them, and which were therefore retumed to the as- 
signer. Eeld that, whlle the assignment was neither valid as a gênerai 
assignment under the laws of the estate nor enforceable, yet, having been 
fully executed by the assignée in good faith more than four months prior 
to the bankruptcy, he was not liable for any part of the money to the 
trustée in bankruptcy. 

[Ed. Note.— For other cases, ses Bankruptcy, Cent. Dlg. §§ 261-263; 
Dec. Dlg. ©=161.] 

In Bankruptcy. In the matter of Lawrence A. Martinez, bankrupt. 
On review of order of référée. Affirmed. 

Review of an order of the référée on an accounting as to certain 
property assigned by s^id Martinez more than four months prior to 
the filing of the pétition in bankruptcy to Léon C. Rhodes for the 
benefit of the creditors of said Martinez, and which assignment is in 
the form of an agreement between Martinez and said Rhodes, and con- 
tains certain stipulations and provisions not usual to an assignment for 
the benefit of creditors. 

T. B. & L. M. Merchant, of Binghamton, N. Y., for trustée. 
Léon C. Rhodes, of Binghamton, N. Y., pro se. 

RAY, District Judge. On the llth day of October, 1912, Lawrence 
A. Martinez was in business in the city of Binghamton, and had at his 
place of business, 66 Court street, a stock of jewelry, merchandise, 
fixtures, and appliances, and also bills receivable, and held a lease of 

^SpFor otUer cases se« sain» topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
223 F.— 28 
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the store in which he was doing business. On the llth day of October, 
1912, said Lawrence A. Martinez entered into an agreement in duplicate 
with Léon C. Rhodes, as attorney, of the same place, which recited that 
Martinez was indebted to varions persons, and désirons to assign, trans- 
fer, and set over to Rhodes, as trustée, his property in order to secure 
the creditors of the said Martinez. The agreement then provides that 
in considération of $1 and the premises recited the said party of the 
fîrst part, Martinez, "does hereby assign, transfer, set over, and deHv- 
er unto the party of the second part, as trustée, his successor and as- 
signs, ail of the assets of said party of the first part which are located 
and situated at the store of said party of the first part." Then follows 
a gênerai description. Then follows a provision that the transfer is 
not to include the tools and work bench belonging to the party of the 
first part, "but is to include any and ail other assets, merchandise, fix- 
tures, and appliances belonging to said party of the first part and now 
located at or used in connection with his said store and business at 
No. 66 Court street, in said city of Binghamton," which was the place 
of business aforesaid. 

The agreement then recited that Rhodes was to take possession of 
and sell and reduce to cash in his discrétion the said property, and 
sell for cash or for cash and on crédit and f rom the proceeds pay the 
expenses of the trust, including rent, clerk hire, légal expenses, and 
other expenses incident to the performance of his said duties as trustée, 
and distribute the balance remaining in his hands ratably among cred- 
itors according to the just amounts of their varions claims in fuU set- 
tlement and discharge of the same. He was to pay over the surplus, 
if any remaining, to the party of the first part. For this purpose Mar- 
tinez appointed Rhodes the said trustée to be his attorney, in his name 
and on his behalf to sue for and collect outstanding accounts, and to 
make, exécute, and deliver necessary deeds of conveyances. 

This agreement does not recite that Martinez had any other prop- 
erty, but by its terms it is confined in its opération to the spécifie prop- 
erty referred to. This agreement then provided that Rhodes should 
and would employ Martinez as his clerk and assistant at the store 
during the continuance of the business at the weekly compensation of 
$25, and Martinez on his part agreed to faithfully and efficiently per- 
form his duties as such employé. 

The agreement also provided that Rhodes wbuld accept as his com- 
pensation for his services as trustée 5 per centum of the gross pro- 
ceeds arising from the conduct of the business and the sale of the 
property. This agreement then provided that Rhodes, as trustée, should 
not be required to file an account in any court, but that he should 
report and make final written account to the creditors of said Com- 
pany, meaning Martinez, and that Rhodes should not be under any 
Personal liability of any nature or kind because of error and mistake 
on his part in making payment to creditors in the conduct of the busi- 
ness or in the disposition thereof, provided he should exercise due dili- 
gence and discrétion in the conduct and disposition of said business 
and in determining the correct amount of the claims of creditors. 
It was also agreed that Rhodes should not in any event be liable for 
any failure or default of any nature or kind because of his acts or of 
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the acts of Martinez, or because of the acts of the employés, agents, or 
servants of the said Rhodes in connection with the performance of 
the obligations of the trust. 

The agreement then provided that the contract and agreement should 
not be considered as an assignment under the laws of the state of New 
York, but purely as a mutual and voluntary agreement for the protec- 
tion and benefit of the creditors of the said company, and that the 
contract should not be considered as an act of bankruptcy. The agree- 
ment then provided that the same was to become of full force, virtue, 
and effect from and after the date when the same should be assent- 
ed to and agreed to by ail the creditors of Martinez, excepting such 
of said creditors not assenting thereto whose aggregate claims should 
amount to less than the sum of $500. The assent of creditors was 
to be evidenced by an instrument in writing attached to and form- 
ing a part of the agreement. Such a consent, not signed, was at- 
tached to the agreement, which was duly signed by both parties and 
acknowledged before a notary public. Martinez agreed to exécute 
any further instruments or writings necessary to enable Rhodes to 
perform bis contracts and agreements as specified. 

It requires no citation of authority to demonstrate that as to cred- 
itors generally this agreement was void and in fraud of creditors 
as a gênerai assignment under the statutes of the state of New York. 
AU creditors, however, assented to its terms, except two. Rhodes 
acted under the agreement without the assent of thèse two creditors, 
and reduced the property to money and made an equal dividend of 
44.3 per cent, and paid same to ail except the two nonassenting cred- 
itors. Thèse creditors were Charles W. Keeler, who had a valid claim 
of $900, and H. Fein & Co., who had a claim of $141.12. On the basis 
of an equal dividend after deducting expenses, etc., Keeler was en- 
titled to $398.78, and H. Fein & Co. were entitled to a dividend of 
$62.52. The creditors who were paid their dividends hâve not filed 
claims against the bankrupt estate. H. Fein & Co. refused to accept 
their dividend made under this agreement, and Rhodes still holds 
same. Keeler refused to accept his dividend made under the agree- 
ment aforesaid, and after a time Rhodes paid the dividend made by 
him for the benefit of Keeler over to the assignor, Martinez. The 
agreement aforesaid was never recorded, and neither of the parties 
thereto treated same as a gênerai assignment for the benefit of cred- 
itors. None of the proceedings required by statute in the case of a 
gênerai assignment for the benefit of creditors were taken. 

On the 17th day of September, 1913, Martinez filed a voluntary péti- 
tion in bankruptcy, and he was adjudicated on the 18th day of Septem- 
ber, 1913. This was more than four months after the making of the 
agreement aforesaid and the doing of the acts ref erred to. Rhodes re- 
tumed the $398.78 to Martinez on the 17th day of April, 1913, which 
was more than four months prior to the filing of the pétition in bank- 
ruptcy. The trustée in bankruptcy of Martinez claims that the title to 
the property mentioned vested in Rhodes as assignée and trustée for 
the benefit of creditors, and that Rhodes is accountable to him theref or 
as such to the extent at least of the money not paid out and expended 
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by him in the exécution of the trust and in payment of necessary and 
legitimate expenses including commissions ; that is, the trustée in bank- 
ruptcy contends that Rhodes is not protected by the payment of the 
$398.78 to the assigner, Martinez, but is accountable therefor, and must 
pay that amount to him, as well as the $62.52 which Rhodes now has 
and is ready and wiUing to turn over to the trustée in bankruptcy. 

Rhodes contends that this was an agreement for the benefit of ail 
creditors who saw fit to avail themselves of it, made between himself 
and Martinez more than four months prior to the bankruptcy, and that 
it was not a gênerai assignment for the benefit of creditors, but a mère 
mutual agreement between himself ajid Martinez, and that while credi- 
tors might hâve enforced it, or hâve enforced their rights under it, if 
any, title to the property did not vest in him to the exclusion of Mar- 
tinez, and that, when Keeler refused his dividend of $398.78 under the 
agreement between Rhodes and Martinez, he (Rhodes) had the right 
and that it was his duty to return same to Martinez. Rhodes also con- 
tends that if the agreement was valid and binding and enf orceable by 
creditors, as it was made more than four months prior to the bank- 
ruptcy, if the title vested in Rhodes, he (Rhodes) now holds such money, 
if chargeable with it at ail, for the benefit of Keeler, and that no one 
but Keeler can collect same from him. Rhodes contends that in no 
event is the trustée in bankruptcy entitled to the dividend made under 
the agreement for the benefit of Keeler. 

No action or proceeding has been taken to hâve the agreement be- 
tween Martinez and Rhodes declared fraudulent or void. The trustée 
in bankruptcy stands upon the proposition that such agreement was 
valid, and valid as and enforceable as a gênerai assignment for the 
benefit of creditors. Some stress has been laid upon the proposition 
that Martinez and Rhodes agreed that the instrument referred to shotild 
not be considered or treated as a gênerai assignment for the benefit of 
creditors. It goes without saying that the assigner and assignée in 
a gênerai assignment for the benefit of creditors, one having ail the 
attributes of a gênerai assignment for the benefit of creditors and prop- 
erly executed, could not destroy or weaken the same by an agreement 
between themselves, even if inserted in the instniment, that it should 
not be considered or treated or operate as a gênerai assignment for the 
benefit of creditors. Should the assigner and assignée in a gênerai as- 
signment for the benefit of creditors, having ail the attributes of such 
an instrument and being properly executed, insert therein an agreement 
that the assignée should not be accountable in any court, such provision 
would be void. The opération of the statutes of the state of New York 
in the case ôf a gênerai assignment for the benefit of creditors cannot be 
varied or def eated by an agreement of the parties that such statute shall 
not apply. 

This agreement was made more than four months prior to the filing 
of the pétition in bankruptcy, and was fully executed as to ail of the 
creditors of Martinez except two. Thèse two did not assent thereto, 
and they were under no obligation to assent thereto. It does not appear 
that they ever hâve assented, or that they hâve claimed their dividend 
thereunder. In fact, Keeler has declined to take his dividend. Rhodes 
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had no power to compel Keeler to accept such dividend. The agree- 
meiit itself expressly provided that it should become valid and enforce- 
able and binding only on condition that it was accepted by ail the credi- 
tors excepting those whose aggregate daims were less than $500. Ac- 
cording to its terms it never became operative, as thèse two creditors, 
whose claims exceeded $500, declined to assent thereto. Keeler and H. 
Fein & Co. might hâve repudiated the whole transaction. They, or 
either of them, might hâve sued Martinez, obtained judgment, issued 
exécution, and levied upon this property in the hands of Rhodes. If 
they could not hâve done this, they could hâve filed a pétition in bank- 
ruptcy against Martinez in bankruptcy proceedings taken within four 
months after the making of the agreement in question, and such agree- 
ment would hâve been superseded by the bankruptcy, and the entire 
property would hâve been recoverable by the trustée in bankruptcy. 

In Cohen v. American Surety Co., 192 N. Y. 227, 84 N. E. 947, it is 
held that : 

"Where, within four months after the making of a gênerai asslgnment for 
the benefit of creditors, the assigner, on the pétition of certain of his credi- 
tors, is adjndged a banlcrupt, and a trustée in bankruptcy is appointed, the 
adjudication in banli:ruptcy supersedes the gênerai asslgnment, which be- 
comes void as against the trustée In so far as it Interfères with his adminis- 
tering the property assigned." 

It was also held that the trustée in bankruptcy becomes vested with 
the title to the property in the hands of the assignée under the gênerai 
asslgnment, and that it is the duty of the trustée in bankruptcy to take 
such property into his possession and coUect from the assignée under 
the gênerai assignment any money in his hands belonging to the estate 
of the bankrupt ; that is, the title to property of the bankrupt remains 
in the bankrupt and passes to his trustée in bankruptcy as to an as- 
signée under a gênerai assignment made by the bankrupt within four 
months of his bankruptcy. The case cited holds that it is the duty of 
the assignée under a gênerai assignment for the benefit of creditors to 
account to the trustée in bankruptc)' for ail moneys received by him, 
and that his failure so to do constitutes a violation of the bond required 
to be filed under the provisions of section 5 of the gênerai assignment 
act as security for the faithful performance of his duties as such as- 
signée. However, in this case this assignment, whether it was a gênerai 
assignment for the benefit of creditors or a spécial assignment, was not 
made within four months of the bankruptcy. 

This court is of the opinion that this agreement was not a gênerai 
assignment for the benefit of the creditors of Martinez. It was an as- 
signment for the benefit of creditors on the face of it. It was to become 
in full force and effective when ail the creditors, except it might be a 
few whose claims did not aggregate $500, should assent thereto. It 
never became efifective. However, the parties thereto acted under it, 
and Rhodes, acting with authority from Martinez, converted the prop- 
erty into money and applied the proceeds to the payment of such of the 
creditors of Martinez as would accept their ratable and proportionatc 
shares thereof. Thèse creditors, having assented and received the 
benefits, cannot complain. They do not complain. The transaction, se 
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far as they are concernée!, was closed more than four months prior to 
the filing of the pétition in bankruptcy by Martinez. There was no 
fraud in that transaction. It was an equal distribution of the property 
of Martinez among his creditOrs. There is. no question of préférence, 
as no one was pref erred. AU shared aHke. The title to ail the money 
paid over to creditors passed to the creditors. Keeler and H. Fein & 
Co. ref used to recognize the transaction ; that is, refused to assent to 
and accept benefits under the agreement, but they cannot now set aside 
what was done under that agreement^except fraud be shown. No at- 
tempt has been made to prove fraud or fraudulent intent or purpose. 
Rhodes had no right to the money which Keeler refused to accept. He 
was under no contractual relation with Keeler. Keeler refused to avail 
himself of the agreement. Keeler refused the money. Rhodes had no 
title in himself, and Keeler repudiated the trusteeship which Martinez 
attempted to create in his favor. 

What, then, should Rhodes do ? Was it his duty to retain the money 
for f urther proceedings ? He was not a trustée for Keeler and owed 
him no obligation. He returned the money under thèse circumstances 
to the owner thereof , leaving it open to Keeler to sue Martinez, obtain 
judgment and enforce same in due course. When he returned the 
money to Martinez, Rhodes ceased to be responsible therefor ; at least, 
so far as Martinez and his trustée in bankruptcy is concerned, he ceased 
to be responsible. Martinez had had the money returned to him long 
before proceedings in bankruptcy were taken. Martinez had received 
it. The trustée in bankruptcy took title to the property which belonged 
to Martinez, or in which he had an interest, so far as that interest went 
at the date of the filing of the pétition in bankruptcy. He took it in the 
same plight and condition and subject to the same equities it was in 
when the pétition in bankruptcy was filed. Rhodes, more than four 
months before the filing of the pétition in bankruptcy, had closed his 
trusteeship of that fund by returning it to Martinez, and Martinez, the 
owner of the fund, had voluntarily received it. The transaction was 
closed, without fraud, or intent to cheat or def raud any one, more than 
four months prior to the bankruptcy. I see no theory upon which it 
can be held that Rhodes is accountable to the trustée in bankruptcy for 
the $398.78 returned to Martinez by Rhodes more than four months 
prior to the bankruptcy, and which sum was retained and set aside by 
Rhodes, when acting under the agreement, for the benefit of Keeler, 
and which Keeler refused to accept. The assignment made by Martinez 
to Rhodes did not purport to operate upon ail his property, and for 
that reason alone, I think, was not a gênerai assignment for the benefit 
of creditors. 

In Cohen v. American Surety Co., supra, the court said : 

"The gênerai asslsnment act of the state of New York, like the Bankruptcy 
Act, is designed to distribute ail of the assets of a debtor among his creditors." 

As this was not a gênerai assignment for the benefit of creditors, and 
because of many provisions therein inserted in violation of the gênerai 
assignment law, it must be treated as a spécial agreement and assign- 
ment, operative only in so far as the parties and creditors assented 
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thereto and acceptée! benefits thereunder. The trustée in bankruptcy 
occupies no better position than did Martinez at the time of the filing 
of the pétition in bankruptcy. It is not claimed that the trustée in 
bankruptcy represents any créditer or creditors of Martinez who were 
excluded from benefits under the agreement referred to. He repre- 
sents those creditors who refused to accept benefits under it, and the 
trustée in bankruptcy and thèse creditors find themselves at Uberty to 
appropriate ail of the property of Martinez, unhampered by any act of 
Martinez or of Rhodes committed within four months of the bank- 
ruptcy, and, in any event, ail they can complain of is that more than 
four months prior to the bankruptcy Martinez applied, through Rhodes, 
his property in his business and store to the payment of his creditors 
pro rata, except that two refused to accept their pro rata share. The 
money belonging to Martinez that was set aside for one of them in the 
hands of Rhodes, and which the créditer refused to accept, was re- 
turned to Martinez, and it would be unjust to compel Rhodes to pay 
that amount again to his trustée in bankruptcy. At the time of the 
bankruptcy Rhodes did not hold it for Martinez, and he did not owe 
Martinez that sum of money. 

The référée has ordered that Rhodes pay over to the trustée in 
bankruptcy the $62.52 set apart for H. Fein & Co. This Rhodes is will- 
ing to do. 

There is no complaint that Rhodes has f ailed to account for ail the 
money and property of Martinez that came into his hands. The cor- 
rectness of his accounts is not questioned. There is no charge that he 
lost, or misappropriated, or misapplied any of the property, or any of 
the proceeds thereof. The claim is that the amount set apart as the 
dividend for the benefit of Keeler should not hâve been returned to 
Martinez, and that Rhodes is accountable therefor to the trustée in 
bankruptcy, on the ground that title had vested in Rhodes, as assignée 
under the gênerai assignment for the benefit of creditors. 

The order of the référée is affîrmed. 



HANE V. CROWN & KEYSTONE CO., Incorporated, et al. 
(District Court, N. D. New York. May 18, 1915.) 
Bankeuptct i®=3279 — Fbauuulent Convetances — Peefejsences — Re- 

COVEEY OF PeOPEETY. 

As alleged in the complaint in an action by a trustée in bankruptcy, 
the bankrupt, with intent to hinder, def raud, and delay his creditors, while 
insolvent, and within four months before the adjudication, transferred 
property, wlthout considération, to a corporation organized by him, and 
subsequently he and the corporation executed a chattel mortgage to a 
mortgagee as trustée, both the trustée and the beneficiary knowing that 
the bankrupt and the corporation were insolvent Under a judgment 
against the corporation, the sheriff levled on ail property In the corpora- 
tion's possession, irrespective of whether it was acqulred before or after 
the Incorporation of the company, or before or after the adjudication in 
bankruptcy, and the trustée procured an injunctlon pendente lite prevent- 
ing a sale thereof. HçH that, if the facts alleged by the trustée were 
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true, thé tmstee couM recover tlie property transferred to the corporation, 
and could set aslde the mortgage aud hold the property, or recover it If 
taken under the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. <©=5279.] 

2. Bankeuptcy tS=3279 — Peaudxjlent Conveyancbs — Pkeferences — Ke.- 

COVEBT Oï PeOPEETT. 

If property acquired by the corporation after the transfer was purchased 
with tlie proceeds of property .so transferred, it could also be recovered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424 ; Dec. 
Dig. ®=>279.] 

3. Bankeuptcy ©=301 — F^audulent Conveyances — Injuncheon — Bjxi, of 

Paktiotjlaes. 

To enable the court to pass upon a motion to vacate tbe injunction, the 
trustée would be required to furnish a bill of particulars separatins as 
far as possible the property transferred to the corporation by the bank- 
rupt from that subsequently purchased by it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 464; Dec. 
Dig. ®=>301.] 

i. Bankrtjptct iS=>301 — Frauduient Conveyances — Injonction — Vacating. 

The sheriff and the judgmcnt créditer, on a motion to vacate such in- 
junction, should présent to the court facts euabling it to détermine what 
property was transferred by the bankrupt to the corporation and what 
was after-acquired property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 464 ; Dec. Dig. 
<S=3301.] 

5. Bankkuptct i®=>302— Fkaudulent Conveyances — Complaint. 

If the trustée clalmed any of the property acquired by the corporation 
after the trausfer as the proceeds of proi)erty fraudulently transferred, 
tlie complaint should be amended to show that fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 45T; 
Dec. Dig. ©=302.] 

In Equity. Suit by Charles B. Hane, as trustée in bankruptcy of 
Charles R. Hertzberg, a bankrupt, against the Crown & Keystone Com- 
pany and others. On motion to vacate an injunction pendente lite and 
for a bill of particulars, etc. Bill of particulars ordered, and motion 
to vacate injunction denied. 

Wm. J. Gardinier, of Herkimer, N. Y., for complainant. 
Fred D. Mcintosh, of Little Falls, N. Y., for défendant Stitt. 

RAY, District Judge. For several years prior to September 4, 1913, 
the bankrupt, Charles R. Hertzberg, had been engaged in the Whole- 
sale and retail liquor business at Little Falls, N. Y., under the name 
and style of Crown & Keystone Distributing Company. On that date, 
or at about that date, and at a time when the said Charles R. Hertzberg 
was owing more than $50,000, and was apparently insolvent, an alleged 
corporation was formed under the laws of the state of New York and 
under the name of Crown & Keystone Company, Incorporated. The 
capital stock was fixed at $10,000, consisting of 100 shares, of the par 
value of $100 each, and of which 80 shares were forthwith issued to 
the said Hertzberg, and one share each to two other persons. The otVi- 
er shares were not issued, and none of the shares were paid for. Thèse 
three persons, holding the stock as stated, elected Hertzberg presi- 

<S=>For other cases see saine topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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dent and treasurer of this new corporation, as well as the active man- 
ager of the business, and tlie business was conducted as theretofore 
with this change of name. Hertzberg made a bill of sale to this Crown 
& Keystone Company, Incorporated, of which he was président and 
treasurer and manager, which bore date September 5, 1913, but the 
bill of complaint allèges that there was no considération for such trans- 
fer, and that this company was formed and this transfer made with 
intent thereby to hinder, delay, and defraud the creditors of Hertzberg, 
and at a time when he was insolvent, and such insolvency was known 
to the incorporators of this new company. 

About September 30, 1913, Hertzberg individually, and this new 
company, by Flertzberg as its président, gave a chattel mortgage to 
George W. Norris, as trustée for some undisclosed party, which cov- 
ered the fixtures, furniture, and tools pertaining to the business, and 
which had been owned by Hertzberg. The bill of complaint allèges 
that there was no sufficient or valid considération for the chattel mort- 
gage, and that this was given when Hertzberg and the Crown & Key- 
stone Company, Incorporated, were insolvent, which fact was well 
known to the mortgagee and the beneficiary or beneficiaries thereun- 
der, and that the same was null and void, and was done to give an illé- 
gal préférence, etc. 

Within four months after thèse transfers, and on the 23d day of 
December, 1913, Hertzberg was duly adjudicated a bankrupt, and the 
object of the bill of complaint is to set aside thèse transfers, including 
the chattel mortgage, and hâve the property transferred to this Crown 
& Keystone Company, Incorporated, declared void, and the property 
declared the property of the bankrupt, with title in the trustée in bank- 
ruptcy. The bill of complaint further charges that on the 13th day 
of October, 1914, and 10 months, about, after Hertzberg was adjudi- 
cated a bankrupt, the défendant Cook & Bernheimer Company obtained 
a judgment in the Suprême Court of the state of New York against 
the Crown & Keystone Company, Incorporated, and issued an exécu- 
tion thereon, and delivered same to the sheriff, Stitt, who proceeded 
to levy upon ail the stock of goods and merchandise in the place of 
business of said Crown & Keystone Company, Incorporated, irrespec- 
tive oî whether such property was acquired before or after such alleged 
incorporation of the Crown & Keystone Company, Incorporated, or 
whether acquired before or after adjudication in bankruptcy of the 
said Hertzberg, and that commingled with the property so levied upon 
was property belonging to the estate in bankruptcy of said Hertzberg. 
This allégation, of course, is intended to include the property claimed 
to bave been mortgaged as a préférence and illegally and in fraud of 
creditors transferred to the new company. 

[ 1 ] I hâve not mentioned in détail the allégations of the complaint, 
but hâve stated same in a gênerai way. There is no allégation in the 
complaint that the Crown & Keystone Company, Incorporated, was a 
fraud or a sham company, and that it was actually run and owned by 
Hertzberg as a continuation of his business, and as to property pur- 
chased by Hertzberg or the Crown & Keystone Company, Incorpo- 
rated, after the bankruptcy, same would be after-acquired property, 
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and belong to Hertzberg, even if such fact existed. Under the alléga- 
tions of the complaiiit, the plaintifif can recover, if the facts alleged be 
true, the property transferred to the Crown & Keystone Company, In- 
corporated, and can set aside the niortgage and hold the propeily, or 
recover it if taken under the mortgage. 

[2-5] Inasmuch as the sherifï, under the exécution referred to is- 
■ sued in favor of Cook & Bernheimer Company, has levied upon ail of 
the property, the injunction vvas properly granted; but there should 
be a séparation, if possible, of the property now in the possession of 
the Crown & Keystone Company, Incorporated, transferred to it by 
Hertzberg, from that purchased thereafter, if any there be, by the 
Crown & Keystone Company, Incorporated. When such séparation is 
made, this court will be able to intelligently vacate the injunction as 
to property actually owned by the Crown & Keystone Company, Incor- 
porated, and in which the bankrupt estate has no interest. If such aft- 
er-acquired property has been purchased with and is the proceeds of 
the property transferred by Hertzberg in fraud of creditors to the 
Crown & Keystone Company, Incorporated, then, of course, such goods 
could be followed. However, at this time the injunction should not 
be vacated as to any of the property, and there should be a séparation 
by the bill of particulars, so far as the trustée in bankruptcy is able to 
make same, and the défendant Cook & Bernheimer Company and the 
sherifï should présent to the court some fact or facts which would en- 
able it to détermine what property was transferred by Hertzberg to 
this new corporation and what is after-acquired property, if any. If 
the complainant claims any of this after-acquired property as the pro- 
ceeds of property fraudulently transferred by Hertzberg to such new 
Company, the complaint should be amended so as to show that fact. 

This matter has now been running with motions and counter motions 
for nearly a year, and it is time that a definite bill of complaint was 
made, and the matter brought before the court for détermination. In 
view of ail the facts and circumstances which bave been disclosed on 
thèse motions, and in view of the conditions and conflicts as to the 
facts, it would be wise for the parties to f rame their pleadings and go 
to trial, either before the court itself or a référée, and bave the facts 
determined and some proper adjudication made. This is a suggestion. 
AU the court can now do is to provide for a bill of particulars, which 
will enable the court so far as possible to release property, if any there 
be, not properly embraced within the terms of the injunction. 

An order will be made requiring a bill of particulars. The com- 
plainant may also amend, if advised that such amendment is necessary 
or proper. 
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THB ALBERGEN. 

(District Court, S. D. Georgia. May 19, 1915.) 

Ambassadors and Consuls <S==>6 — Consulae Courts — Jueisdiction — Wages 
OB' Seamen — Tkeaty. 

Article 11 of tlie Consular Convention of August 1, 1879, between tlie 
United States and tlie Netherlands, giving to tbe consuls of the latter 
country exclusive cognizance of ail disputes between captains, officers, and 
crews of Dutcli shlps, "including disputes concerning wages," is not In vio- 
lation of the constitutional provision extending the jurisdiction of the 
national courts to ail cases of admiralty and maritime jurisdiction, but is 
a valld and biudlng treaty provision, and under it a District Court is 
without jurisdiction of a suit against a Dutch ship to recover wages, even 
though the seaman is an American citizen. 

[Ed. Note. — For other cases, see Ambassadors and Consuls, Cent. Dig. §§ 
1^20; Dec. Dig. ©=>6.] 

In Admiralty. Suit by a seaman for wages against the Dutch steam- 
ship Albergen. Dismissed for want of jurisdiction. 

Alex R. MacDonell, of Savannah, Ga., for libelant. 
Fred T. Saussy, of Savannah, Ga., for claimant. 

IvAMBDIN, District Judge. This is a libel in rem against a for- 
eign steamship of the Netherlands, brought to recover unpaid wages. 
The owners of the vessel intervened, and excepted to the jurisdiction 
of the court, on the ground that article 11 of the Consular Conven- 
tion between the United States of America and the Netherlands, dated 
and proclaimed August 1, 1879, provided that the District Courts of 
the United States should hâve no jurisdiction of such matters; said 
article being in the foUowing language: 

"Consuls gênerai, vice consuls gênerai, consuls, vice consuls and consular 
agents shall hâve charge of the internai order on board of the merchant ves- 
sels of their nation, to the exclusion of ail local authorities. Tliey shall take 
cognizance of ail disputes and détermine ail différences which may hâve arisen 
at sea, or which may arise in port, between the captains, officers and crews, 
including disputes concerning wages and the exécution of contracts recipro- 
cally entered into. The courts or other authorities of either country, shall on 
no account interfère in such disputes unless such différences on board shlp be 
of a nature to disturb the public peace on shore or in port, or unless persons 
other than the otQcers and crew are parties thereto." 

The consul of the Netherlands, résident in Savannah, also filed a 
protest to the jurisdiction of the court upon the same ground. 

Libelant claims that he is an American citizen, and that the terms 
of the treaty quoted above are unconstitutional, and he relies upon 
the foUowing décisions of the District Court of Washington: The 
Neck (D. C.) 138 Fed. 144; The Falls of Keltie (D. C.) 114 Fed. 357; 
The Troop CD. C.) 117 Fed. 557; Bolden v. Jensen (D.C.) 70 Fed. 
505. The position of the District Court of Washington in such mat- 
ters is stated in the third headnote of the case styled The Neck, supra, 
which is in the foUowing language: 

"A citizen of the United States cannot be deprived by treaty of his consti- 
tutional right to involie the jurisdiction of the national courts of admiralty to 

@=5>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexe» 
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détermine a cause wlthin the admiralty and maritime jurlsdlctîon to whlch he 
is a party, and which is cognizable witliin the United States." 

In other words, the position of the libelant in this case is that by the 
express terms of paragraph 1 of section 2 of article 3 of the Consti- 
tution of the United States the judicial power of the District Courts 
of the United States extends "to ail cases of admiralty and maritime 
jurisdiction," and that therefore the provision of the treaty with the 
Netherlands quoted above, withdrawing jurisdiction of the controversy 
involved in this case from the United States District Courts, is contra- 
ry to the Constitution of the United States, and therefore void. 

The court recognizes the doctrine that claims of seamen for wages 
are entitled to the highest considération, and that they occupy a fa- 
vored position in admiralty law. However, the court is not prepared 
to hold that the above-quoted provision of the treaty with the Nether- 
lands is unconstitutional. Treaties are regarded as being of the same 
dignity as acts of Congress, and it is fundamental that ail doubts 
should be resolved in favor of the constitutionality of a law, and that 
no law should be declared to be unconstitutional unless its unconstitu- 
tionality is plainly manifest. The learned judge of the United States 
District Court of New Jersey, Judge Rellstab, discusses this very ques- 
tion in The Koenigin Uuise (D. C.) 184 Fed. 170, on page 173, in which 
he says: 

"By the Constitution of the TJnited States the Président has the power, by 
and with the advice and consent of the Senate, to nialce treaties. Article 2, 
§ 2, par. 2, cl. 1. And sueh treaties and laws of the United States, when made 
in pursuance of such constitutional authorlty, as well as the Constitution, are 
declared to be the suprême law of the land. Article 6, par. 2. By i.he same 
instrument, the judicial power is vested in the United States courts, and ex- 
tends to ail such treaties and laws, and ail cases of admiralty and maritime 
jurisdiction. Article 3, §§ 1 and 2. A treaty with a foreign nation is es- 
sentially of a political character, and under our Constitution is made by the 
executive branch of the government. It deals witla international relations, 
and when couflned to such subjects, and not inconsistent with the Constitu- 
tion and the nature of our government, is of binding force until abrogated by 
executive or congressional action. It is a compact between indepeudent and 
sovereign nations, and the dictâtes of morality and national honor, as well as 
the first principles of sound public policy, demand that its provisions be faith- 
fully carried out. While it is the duty of the court in the exercise of the con- 
stitutionally granted judicial power to annul the provisions of a treaty that 
are elearly vlolative of the organic law, yet that resuit is never to be de- 
clared unless no other construction is permissible. The word 'ail' in f he clause 
'ail cases of admiralty and maritime jurisdiction,' found in the constitu- 
tional grant of judicial power to the United States courts, and in the Ju- 
diciary Act of 1789 (Act Sept. 24, 1789, e. 20, § i>, 1 Stat. 76), glving cog- 
nizance over such causes to the thereln created courts, cannot be given that 
embracing meaning which would annul an article in a foreign treaty deal- 
ing with a subject peculiarly of international concern, because In the en- 
forcement of it a judicial function is necessarily exercised. The manifest pur- 
pose of this inclusive term was to exclude from the States ail jurisdiction over 
admiralty and maritime causes, and not to limit the subject-matter and scope 
of foreign treaties. The judicial power is necessarily limited, by the consti- 
tutional grant and the acts of Congress distrlbuting it, to the courts. What Is 
wlthdrawn by foreign treaties constitutionally entered into is as effective a 
limitation as if it had never been authorized by congressional législation. To 
glve f ull force and efCect to the constitutional provision granting the Executive 
and Senate the power to malie treaties, it is necessary to confine the meaning 
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of tWs Word 'ail,' and limit the judicial cognizance to such subjects and per- 
sons as the treaty-maklng and législative departments of the govemment, act- 
ing within their constitutional powers, shall indicate." 

The Suprême Court of the United States in The Belgenland, 114 
U. S. 355, on page 364, 5 Sup. Ct. 860, on page 864 [29 L. Ed. 152], 
lays down the rule, as follows: 

"Of course, if any treaty stipulations exlst between the United States and 
the country to which a foreign ship belongs, with regard to the right of the 
consul of that country to adjudge controversies arising between the master 
and crew, or other matters occurring on the ship exclusively subject to the 
foreign law, such stipulations should be fairly and faithfully observed. The 
Blwln Kreplin, 9 Blatchford, 438, Fed. Cas. No. 4,426, reversing same case, 
4 Ben. 413, Fed. Cas. No. 4,427. See same case on application for mandamus. 
Ex parte Newman, 14 Wall. 152, 20 L. Ed. 877. Many public engagements of 
thls klnd hâve been entered into between our govemment and foreign states. 
Bee Treatles and Conventions, Rev. Ed. 1873, Index, 1238." 

_ Judge Smith, of the United States District Court of South Caro- 
lina, discusses the matter in a learned opinion in the case styled The 
Ester (D. C.) 190 Fed. 216, on page 221, in which he says: 

"Where treaty stipulations exlst, however, with regard to the right of the 
consul of a foreign country to adjudge controversies arising between the mas- 
ter and the crew, or other matters occurring on the ship exclusively subject to 
the foreign law, such stipulations are the law of the land, and must be fairly 
and faithfully observed. The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 
L. Ed. 152 ; Wildenhus' Case, 120 U. S. 17, 7 Sup. Ct. 385, 30 L. Ed. 565." 

This position is also sustained by the f ollowing authorities : The 
Bound Brook (D. C.) 146 Fed. 160 (District Court of Massachusetts) ; 
The Burchard (D. C.) 42 Fed. 608 (District Court, Alabama) ; The 
Welhaven (D. C.) 55 Fed. 80 (District Court, Alabama) ; The Marie (D. 
C.) 49 Fed. 286 (District Court, Oregon) ; Ex parte Anderson (D. C.) 
184 Fed. 114 (District Court, Maine). 

It may be noted in passing that the law is clear that, when a sea- 
man enters the crew of a merchant vessel of a foreign nation, he as- 
sumes a temporary allegiance to the flag borne by this vessel, and for 
the time being belongs to the nationality of his vessel. In re Ross, 140 
U. S. 453, U Sup. Ct. 897, 35 L. Ed. 581. 

The weight of authority, therefore, is against the libelant in this 
case. The court realizes the hardship of libelant's position, but he 
cornes within the express terms of the above-quoted provision of the 
treaty between this country and the Netherlands, and, for the reasons 
above stated, this court is not prepared to hold that this treaty violâtes 
the Constitution of the United States. 

The objection to the jurisdiction of the court is therefore sustained, 
and a decree will be entered in the case, dismissing the libel and divid- 
ing the costs between the parties. 
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DUNCAN V. ATLANTIC COAST LINE R. CO. 

(District Court, S. D. Georgia. May 12, 1915.) 

ï^ judges <s=547 — dlsqualification to act— construction dp statuts— 
"Has Been of Counsel." 

lu Judicial Code (Aet Mardi 3, 1911, c. 231) § 20, 36 Stat 1090 (Comp. 
St. 1913, § 9S7), whicli disqualifies a judge of a District Court to sit 
wlien he "is in any way coiicorned in interest in any suit pending liierein 
or has been of counsel," the phrase "has been of counsel" has référence 
to the particular suit before the court. 

[Ed. Note.— For other cases, see Judges, Cent. Dig. §§ 214-219, 222, 
223; Dec. Dig. ©=47.] 

2. JDDC3ES <S=j47 — Disqualification to Act— Fédéral Judges. 

A fédéral .1udge, who was formerly local attorney for a rallroad Com- 
pany in a certain county, his employment being restricted to that county, 
and who was afterward appointed District Judge, is not disqualified on 
account of such previous employmont from preslding at the trial of a 
case against his former client, which originated and was brought in 
another county, and with which he had no connection. 

[Ed. Note.— For other cases, see Judges, Cent Dig. §§ 214-219, 222, 223 ; 
Dec. Dig. <g=47.] 

At Law. Action by Thomas B. Duiican against the Atlantic Coast 
Line Railroad Company. On question of disquahfication of judge. 

H. Mercer Jordan and David S. Atkinson, both of Savannah, Ga., 
for plaintifï. 

P. W. Meldrim and Shelby Myrlck, both of Savannah, Ga., for 
défendant 

LAMBDIN, District Judge. The question hère presented is wheth- 
er the presiding judge is disquahfied from hearing the above-stated 
case on account of the fact that before his appointment as District 
Judge the law firm of which he was then a member was local coun- 
sel for défendant railroad conipany in Ware county, Ga. ; the em- 
ployment of said firm being restricted to the counties of Ware and 
Charlton. He had no connection with the case at bar, which was orig- 
inally brought in the city court of Savannah and removed to this 
court, and knew nothing of said case until he reached it ou the docket. 

[1] At common law there existed no ground for the disqualification 
of a judge. Blackstone in his Commentaries stated that the law of 
England in his time was as f ollows : 

"By the laws of England also, in the tlmes of Bracton and Fleta, a judge 
might be refused, but now the law is otherwise, and it is held that judges 
and justices cannot he challenged. For the law will not suppose a possibility 
of bias or favor in a judge who is already sworn to administer impartial 
justice and whose authority greatly dépends upon that presumption and 
idea." 3 Bl. Com. 361 ; Ce. Iltt. 294 ; 23 Cyc. 575. 

It is by statute that a judge is declared to be disqualified in 
particular instances, and, as a gênerai rule, the statutory grounds of 
disqualification are exclusive. Elliott v. Hipp, 134 Ga. 844, 848, 68 
S. E. 736, 137 Am. St. Rep. 272, 20 Ann. Cas. 423; Luke v. Batts, U 
Ga. App. 783 (3), 76 S. E. 165 ; 17 Am. & Eng. Enc. Law, pp. 738, 

<g=>For other cases see same toplc & KEY-NUMBER In ail Key-Kumbered Digests & Indexes 
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740. In order to décide the question under considération, it is theref ore 
necessary to consider the statute of the United States governing such 
matters. This is to be found in section 20 of the Judicial Code of the 
United States, which is as f ollows : 

"Whenever it appears that the judge of any District Court is any way 
concerned in interest in any suit pending thereln, or has been of counsel or 
is a material witness for elther party, or is so related to or connected witli 
either party as to render it improper, in bis opinion, for Mm to sit on the 
trial, it shall be bis duty, on application by either party, to cause the fact 
to be entered on the records of the court ; and also an order that an authen- 
ticated copy thereof shall be forthwith certified to the senior Circuit Judge 
for sald circuit then présent in the circuit, and thereupon such proceedings 
shall be had as are provided in section fourteen." 

The presiding judge in this case is not "concerned in interest" in the 
pending suit, nor is he "a material witness" therein, nor is he "related 
to or connected with either party" at the présent time, so as to render it 
improper for him to sit at the trial of the case. 

But this section also prohibits a judge from presiding who "has been 
of counsel." The question involved hère, therefore, is whether the ex- 
pression last quoted means that a judge is disqualified who "has been 
of counsel" at any time for a party to the cause, or whether he is dis- 
qualified only when he "has been of counsel" in the case to be tried. 
The use of the expression in question in connection with the context 
shows conclusively that the words "has been of counsel" are restricted 
to the suit under considération. The language of the section is that : 

"Whenever it appears that the judge of any District Court is any way 
concerned In interest in any suit pending therein or has been of counsel, or is 
a material witness for either party," etc. 

It is évident that the words "in any suit pending therein" are to be 
understood, at the end of the above excerpt from the section. As stated 
by the District Judge in the case of The Richmond (C. C.) 9 Fed. 
863: 

"The décisions, so far as I hâve been able to find, are unanimous that 'of 
counsel' means 'of counsel for a party in that cause and in that controversy,' 
and if either the cause or controversy is not identlcal the disqualification does 
not exist" 

In the absence of statute, judges are not disqualified, even by reason 
of having been counsel in a cause. 23 Cyc. 586 ; Lloyd v. Smith, T. U. 
P. Charlt. (Ga.) 143. 

The Code of Georgia of 1910, § 4642, which covers substantially 
the same grounds of disqualification as the fédéral statute, clears up 
the question, by stating specifically that the judge must hâve been of 
counsel in the pending case to be disqualified; the language of the 
section being as f ollows: 

"No judge or justice of any court • • * ean sit in any cause or pro- 
ceeding in which he is pecuniarlly interested, or related to either party 
within the fourth degree of consanguinlty or afflnity, nor in which he has been 
of counsel, nor in which he has presided In any Inferlor judicature when his 
rullng or décision is the subject of review, without the consent of ail the 
parties in interest: Provided, that in ail cases In which the presiding judge 
of the superior court may bave been employed as counsel before bis appoint- 
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ment as Judge, he shall préside in such cases If tlie opposite party or coTinsel 
agrée in writlng that lie may préside, unless tlie judge déclines so to do." 

The Suprême Court of Georgia has decided the question hère pre- 
sented squarely in the f ollowing language : 

"Tlie fact that a judge of the superior court had formerly been a director 
of a railroad company, and was so at the time that an attorney rendered 
professional services to the company, did net disqualify him from presiding 
at the trial of a suit for such services, if at that time he had ceased to be 
a director, owned no stock, and was not otherwise interested. It is présent, 
not past, Interest which disqualifies a judge." Johnson, Executrix, v. Mari- 
etta & North Georgia Railroad, 70 Ga. 712 (1). 

The Suprême Court of the United States in the case of Carr v. Fife, 
156 U. S. 494, 15 Sup. Ct. 427, 39 L. Ed. 508, also held as follows: 

"The fact that a Circuit Judge, prior to his appoiutment, had been counsél 
for one of the parties in matters not comiected witli the case on trial, does 
not disqualify him from trying the cause." 

See, also, the case of Conyers v. Ford, Receiver, 111 Ga. 754, 36 S. 
F. 974; In re Nevitt, 117 Fed. 448, 451, 54 C. C. A. 622; 23 Cyc. 585 ; 
The Richmond (C. C.) 9 Fed. 863 ; and Ex parte N. K. Fairbank (D. 
C.) 194 Fed. 978, 987. 

[2] The presiding judge in this case does not corne within the let- 
ter or the spirit of the prohibition of the statute. He is not concerned 
in the pending htigation ; he has no interest in it, and has never been 
connected with it in any way ; he never was counsel in the case for 
either party, and is not related to or connected with either party ; he 
has never heard of the case before, and knows nothing about the facts 
or issues involved ; and he f eels that his mind is absolutely impartial 
between the parties to the cause, and that it is therefore neither illé- 
gal nor improper for him to préside at the trial of the case. He holds, 
therefore, that he is not disqualified. 



PEEK V. BOSTON & M. R. R. 
(District Court, N. D. New York. May 17, 1915.) 

1. Removai. of Causes ®=ï3 — Suits Removable — Action under Employées' 

LiABILITT ACT. 

Under Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 
(Comp. St. 1013, § 1010), which expressly provides that no case arlsing 
under the fédéral Employers' Liability Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), or any amendment thereto, 
brought in any state court of compétent jurisdiction, shall be removed, 
such an action Is not removable, notwlthstanding the fact that diversity 
of citizenship exists and the requisite amount in controversy is involved. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. §§ 4, 5 ; 
Dec. Dig. <S=»3.] 

2. Commerce <@=s8 — Action foe Injuht to Servant — Law Govebninq. 

If the complaint In an action by an employé against a railroad company 
States two causes of action, one under a state law and one under the 
fédéral Employers' Liability Act, but also shows that at the time of th« 

£:=3Far other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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Injury complained of both plaIntifC and défendant were engaged In Inter- 
state commerce, the fédéral statute controls the liablllty and right of 
recovery. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 5; Dec. Dlg. 

<©=58.] 

At Law. Action by Robert E. Peek against the Boston & Maine 
Railroad. On motion by plaintifï to remand to Suprême Court of New 
York, Saratoga County. Motion sustained. 

Leary & Fullerton, of Saratoga Springs, N. Y., for the motion. 
Jarvis P. O'Brien, of Troy, N. Y., opposed. 

RAY, District Judge. The plaintiff is a résident and citizen of the 
State of New York. The défendant is a foreign corporation, organized 
and existing under the laws of the commonwealth of Massachusetts, 
but does business in the state of New York, into which state its tracks 
and railroad bed extend, and over which the défendant does business 
in interstate commerce by the transportation of freight and passengers. 
Thèse tracks run from Mechanicville, Saratoga county, N. Y., through 
East Deerfield, Mass., to Boston, Mass. At the time the plaintiff re- 
ceived the injuries complained of he was employed by the défendant 
as a fireman on said railroad, and was engaged in the performance of 
his duties on a spécial freight train drawn by defendant's engine at 
East Deerfield, Mass., and which engine was at the time moving cars 
"through defendant's yards at East Deerfield, Mass., bound for Green- 
fîeld, Mass., and containing freight and cars bound for points in New 
York." This is the language of the complaint, and I think is an alléga- 
tion that the engine, which was not bound for any point in New York, 
was moving a train of cars in defendant's yards at East Deerfield, 
which cars were bound for Greenfield, Mass., and contained freight 
bound for points in New York, and that some of the cars in the train, 
whether loaded or empty, were also bound for points in New York. 
Assuming this to be so, the plaintifï was acting as fireman on the engine 
which was at the time moving cars forward on defendant's tracks to 
points in New York and other cars containing freight bound for points 
in New York. Assuming this to be so, the plaintiff was at the time en- 
gaged in interstate commerce, and the défendant was also engaged in 
interstate commerce. 

In other places the complaint allèges that both the plaintiff and de- 
fendant were at the time engaged in interstate commerce. In stating 
ïhe acts of négligence complained of , the complaint contains a statement 
that there was in force and effect in the commonwealth of Massachu- 
setts a statute known as the Workmen's Compensation Act, and the 
complaint sets out certain provisions of section 1 of that act. This is 
not set forth as a separate or distinct cause of action, and on the trial 
the plaintiff would not be allowed to recover under the provisions of 
that statute of the commonwealth of Massachusetts. This court is of 
the opinion that no attempt is made in the complaint to set forth a cause 
of action under the statutes of the state of Massachusetts. The cause 
of action, if any, is founded on common-law négligence, of which the 

Ê=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe" 
223 F.— 29 
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défendant was guilty while engaged in transporting freight in interstate 
commerce and moving cars in interstate commerce, and while the plain- 
tifï was engaged in operating an engine moving the said cars, and who 
was therefore engaged in interstate commerce. One cause of action 
is stated, to wit, the négligence set forth. 

[1] In Lombarde v. Boston & Maine Railroad, 223 Fed. 427, this 
court hands down its décision herewith that a case or cause of action 
arising under the fédéral Employers' Liability Act cannot be removed 
into the fédéral court for trial, notwithstanding the fact that diversity 
of citizenship and requisite amount in controversy exists, because of 
the proviso found in section 28 of the Judicial Code, removal section, 
and which proviso reads as f oUows : 

"Provided, that no case arising under the act entitled 'An act relating to 
the liability of common carriers by railroad to their employés in certain cases, 
approved April 22, 1908, or any amendment thereto, and brought in any 
State court of compétent jurisdiction, shall be removed into any court of the 
United States." 

This court held this notwithstanding the décision in Van Brimmer v. 
Texas, etc., R. Co. (C. C.) 190 Fed. 394. In the Lombardo Case this 
court held, and hère holds, that the language of the proviso is so explic- 
it and sweeping that it would amount to judicial législation to limit 
it to cases arising under the fédéral Employers' Liability Act where 
diversity of citizenship and requisite amount in controversy, $3,000, do 
not exist. This court is of the opinion that the cause of action stated 
in the complaint is one arising under the fédéral Employers' Liability 
Act and that the fédéral statute, section 28 of the Judicial Code, pro- 
hibits its removal to the fédéral court, and that the motion to remand 
must be granted. 

[2] If this complaint contains two causes of action, one under the 
fédéral Employers' Liability Act and one under the state law, the fédér- 
al Employers' Liability Act controls, as both plaintifï and défendant 
were engaged in interstate commerce, and, Congress having legislated 
on the subject, the fédéral statute is paramount. The fédéral statute 
controls the liability and right of recovery. See St. Louis, San Fran- 
cisco, etc., R. Co. v. S'eale, 229 U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, 
Ann. Cas. 1914C, 156; S'eaboard Air Line v. Horton, 233 U. S. 492, 34 
Sup. Ct. 635. 58 L. Ed. 1062 ; Tavlor, as Administrator, v. Taylor, 232 
U. S. 363, 34 Sup. Ct. 350, 58 L. Ed. 638: North Carolina R. R. Co. v. 
Zachary, 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, Ann. Cas. 
1914C, 159; Michigan Central R. Co. v. Reeland, 227 U. S. 59, 33 Sup. 
Ct. 192, 57 L. Ed. 417, Ann. Cas. 1914C, 176. In Seaboard Air Line 
Railway v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, it 
is expressly held that : 

"Since Congress, by the Employers' Liability Act of 1908, took control of the 
liability of carriers engaged in interstate transportation by rail to employés 
injured while engaged in interstate commerce, ail state laws upon the subject 
hâve been superseded. 

Other prior cases hold the same. There will be an order remanding 
the cause. 
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AEMSTRONG et al. v. WALTERS. 

CDlstrict Court, E. D. Pennsylvania. May 17, 1915.) 

No. 2670. 

1, Sales ®=3418— Beeach by Seller — Measuee op Damages. 

Where a seller of brewers' grains to be delivered in installments notified 
the buyer that its plant had been destroyed by lire and tliat it would iiot 
be able to make the deliveries, the buyer could déclare a breach as of that 
date and hold the seller liable for any différence between the then market 
priée and the contract priée, or it could déclare successive breaches as 
the respective times of delivery arrived and in like manner recoup its 
loss ; but it could not speculate upon the seller's misfortuues and meas- 
ure the damage by the hlghest market priée, whenever reached, uuless the 
time of delivery was extended. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1174r-1201; Dec. 
Dig. <®=5418.] 

2. CouETs ©=5328 — United States Courts — Jubisdiction — Amount in Coît- 

TKOVEESY. 

Where the amount in controversy, as shown by the statenient of claim 
and the attempted proof, exceeded the jurisdictional amount, and there 
was no colorable expansion of the claim, a fédéral court had jurisdiction, 
though the verdict was for an amount below its jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. <g=j328.] 

At Law. Action by Obadiah E. Armstrong and another, copartners 
trading as Armstrong & Demarest, against James M. H. Walters, trad- 
ing as J. M. H. Walters. On motion and reasons for a new trial and 
motion in arrest of judgment. Motions discliarged. 

For ooinion on motion to dismiss for want of jurisdiction, see 219 
Fed. 320. 

Ward W. Pierson, of Pliiladelphia, Pa., for plaintiffs. 
Johnson & Gilkyson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The verdict in this case was for the 
plaintiffs, but for a sum which did not answer to their expectations. 
They hâve in conséquence moved for a new trial. The défendant had 
originally moved to dismiss the action for want of jurisdiction. The 
jurisdictional fact is the amount in controversy between the parties. 
The verdict was for $480.15. The sum in which the jury found for 
the plaintiffs, without interest, in ail probability does not exceed $325. 
The défendant now renews his demand to hâve the case dismissed in 
the form of a motion in arrest of judgment. We will dispose of the 
two motions in their order. 

The reasons accompanying the motion for a new trial are eight in 
number. They involve, however, but one question. What that ques- 
tion is, how it arose in the course of the trial, and the disposition which 
was made of it by the trial judge, are best shown by a short outline 
statement of the facts. 

In June, 1907, the plaintiffs were dealers in brewers' grains, having 
a place of business in Laf ayette, N. J. The défendant was also a deal- 
er in grains, and, in addition, had a plant within this district for the 

(ÊsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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drying of grains. He dealt in botli wet and dry grains. In June, 1907, 
the parties entered into a contract, a summary of which is that the 
plaintiflfs bought and tiie défendant agreed to deliver certain quantities 
of dried brewers' grains at certain times at stipulated priées. Deliv- 
erie» were to be niade during the months of July, August, and Sep- 
tember following — five car loads each month. Tlie contract, which 
had been made orally between the parties, was confirmed by a letter 
from the défendant to the plaintifïs under date of June 20, 1907. The 
défendant entered upon the performance of his contract, when unfor- 
tunately, early in August following, his plant was destroyed by fire, 
or at least damaged to such an extent as to put his drier out of busi- 
ness. He began at once to rebuild his plant, with the évident expecta- 
tion originally that it would be completed in the fall. In point of fact 
it was not restored into working order until the following February. 
The plaintifïs were promptly notified on August 9, 1907, of the fire, 
and that as a conséquence the défendant would not be able to make 
delivery of grains in compliance with 'his contract. 

The parties also had dealings in wet grains. The défendant was 
again the seller, and the plaintiffs the buyers. Thèse dealings were not 
interrupted or interfered with by the fire, which only afifected the de- 
fendant's drying plant. In the course of thèse dealings in wet grains 
the plaintiffs became indebted to the défendant. Being in need of 
money to rebuild his plant, he was somewhat urgent in his demands for 
payment. The parties with respect to their contract, af ter june, 1907, 
had communication with each other only by letter. They never per- 
sonally met, or at least never spoke to each other on the subject of 
the contract in suit. This is mentioned as part of the history of the 
transactions up to the suit, to emphasize the fact, which is a conceded 
fact in the case, that the évidence hereinaf ter referred to consists whol- 
ly of writings, and there is an entire and absolute absence of any oral 
testimony relating thereto. 

The market for dried grains, according to the plaintiffs' claim, sup- 
ported by évidence and testimony submitted at the trial, was steadily 
upward in price, at least to a time late in December or early in Janu- 
ary, 1908. The question of market priées was one of the questions 
in controversy before the jury. With this feature, however, we are not 
now concerned. 

The times of delivery called for by the contract, it will be remem- 
bered, were the months of July, August, and September. The plain- 
tifïs did not supply themselves with grains until some time in the latter 
part of December, 1907, or the early part of January, 1908. The sit- 
uation is therefore this: If the plaintiffs' damages are to be assessed 
as of the dates of delivery called for by the contract, the verdict of the 
jury is not complained of in the motion under discussion. If, how- 
ever, the damages are to be assessed as of the dates when the plain- 
tiffs supplied themselves with grains by purchases in the open market 
during the latter part of 1907 or the earlier part of 1908, then the plain- 
tiffs hâve a well-grounded complaint. This is because the trial judge 
instructed the jury that the measure of damage was the différence be- 
tween the market price of grains of a like kind and quality at the time 
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and place of delivery called for by the contract and the contract price 
of the grains. This called for the further instruction that the plain- 
tiffs could not recover for damages measured by the high-water mark, 
which priées may hâve reached subsequently to the time of delivery. 
The plaintiffs complain of this feature of the charge as error, and it's 
correctness is the question ref erred to as the one question now remain- 
ing in the cause. 

The theory upon which the plaintiffs tried their case was that after 
the fire, but before the time of delivery of the last grains under the 
contract, the parties had conducted negotiations and had reached an 
agreement for the extension of the time of delivery until the défend- 
ant had reconstructed his drier, when he was to fulfill his contract by 
making deliveries in accordance therewith. Thèse negotiations and 
this agreement, according to the plaintiffs' claim, were evidenced by a 
séries of letters. 

The plaintiffs asked the court to submit to the jury as a question of 
fact whether there had been such an extension, and to instruct the 
jury that, if the time of delivery had been extended, then the measure 
of damage should be determined in accordance with the priées pre- 
vailing at the time the défendant fell down upon this second or ex- 
tended contract. Before the charge was delivered the trial judge made 
the inquiry of counsel whether ail the évidence on that subject was in 
writing and consisted of the letters. The answer was in the affirma- 
tive. The court thereupon, in the absence of any testimony or évidence 
other than the writings, charged the jury that the letters did not évi- 
dence any such agreement of extension. The conséquence is accepted 
that the jury were then relegated to the market price at the time of 
delivery. called for by the contract, together with the contract price, as 
afîording the proper measure of damages. 

Thèse letters began with a notification of the plaintiffs by the de- 
fendant on August 9th of the fact of the fire and his conséquent inabil- 
ity to fulfill his contract, and because of this his refusai to do so. This 
letter does not appear in the stenographer's notes. The next letter was 
from the plaintiffs to the défendant, under date of August 21 st. There 
is no copy of this letter of record, and it does not appear to hâve been 
offered in évidence. The next letter was from the défendant to plain- 
tiffs, under date of August 22, 1907. This was followed by a letter to 
plaintiffs under date of November 2d. Following this was a letter 
from plaintiffs to défendant, dated December 12th, and this by letters 
from the défendant to the plaintiffs, dated December 14 and December 
26, 1907. 

[ 1 ] It is well, perhaps, to premise the considération of thèse letters 
after that of August 9th with the observation that the plaintiffs, having 
been notified on that date that the défendant had fallen down on his 
contract, had the right to hâve declared a breach as of that date, to hâve 
supplied themselves elsewhere within a reasonable time thereafter, 
holding the défendant responsible for any différence between the then 
market price and the contract price. It was also witliin their rights 
to hâve declared successive breaches of the contract as the respective 
times of delivery arrived arid in like manner hâve recouped their loss. 
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It was clearly not their right to speculate upon the misfortunes of the 
défendant and measure their damage by the top of the market when- 
ever it was reached, unless the time of delivery had been extended by 
the parties. 

This brings us to a considération of the letters. Without taking the 
space to analyze this correspondence and to suramarize the results, it 
is sufficient to observe that it is clear that up to December 12th there 
was no thought in the minds of the plaintiffs that there had been any 
agreement to extend the time of delivery. It is to be further observ- 
ed that the market piice had then reached nearly, if not quite, its 
highest point. The plaintiffs clearly had the right to insist, as they were 
then doing, upon the fulfiUment of the contract and to hold the de- 
fendant to responsibility for its breach. Just as clearly, however, the 
money responsibility was to be determined by the market price at the 
times of delivery, and the plaintiffs could not bave increased this meas- 
ure otherwise than by an agreement to which the défendant was a 
party. 

The défendant was likewise in the exercise of his rights in seeking to 
minimize the damage by offering to deliver as soon as his drier was 
in opération. The attitude of neither party affected their légal rights, 
further than to put each of them in a position to assert them. The 
measure of damages was one of their rights which could not be chang- 
ed, except by agreement. There is nothing in the letters out of which 
such an agreement springs. There was evidently no thought in the 
mind of plaintiffs on December 12, 1907, of such an agreement hav- 
ing at that time been made. The subséquent letters made none. As 
the évidence would not bave supported the finding of an agreement, 
it is of no moment now to inquire whether the question should bave 
been submitted to the jury. 

[2] The motion in arrest of judgment is disposed of by what was 
said on the motion to dismiss for want of jurisdiction. The amount of 
the verdict does not affect the question. It is determined by the 
amount in dispute — the sum in controversy. This exceeded $2,000, 
the then jurisdictional minimum, by the statement of claim and the 
proofs attempted at the trial. There was no colorable expansion of 
the claim. Had the statement set forth no more than was required 
to be set forth, jurisdiction would be conceded by the défendant. The 
position taken, however, is that the claim as set forth on its face 
shows to a légal certainty the damages recoverable to be less than the 
jurisdictional sum. There is that in the statement of claim which gives 
more than the strength of mère plausibility to defendant's argument, 
but the argument none the less falls short of possessing convincing 
power. The statement of claim sets forth a contract, its breach, and a 
claim of damages sufficient in amount to confer jurisdiction. The 
fact that the plaintiffs fell short in their proofs, or were overborne 
by the strength of the défense, still leaves the jurisdictional fact of 
"dispute" having been in the case. Indeed, it is still présent. This 
suggests, as possibly intended to be included in the reasons for a new 
trial, the complaint that under the évidence the verdict inadequately 
measured the damages. In one sensé the weight of the évidence might 
fairly be said to hâve called for a larger verdict. There was évidence. 
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however, in support of a less. The plaintiffs were presenting a stale 
claim. The action was saved from the grasp of the statute by a few 
days' margin. The testimony in support of plaintiffs' priées bore upon 
a time nearly eight years ago. 

There was no reason the plaintiffs should be relieved from the bur- 
den of proving their case, including the damages sustained. The case 
was earnestly and well tried, and the verdict expressed the judgment 
of a jury who heard the cause with patience and intelligence. 

The motion for a new trial, and that in arrest of judgment, are 
each discharged, and plaintiffs hâve leave to enter judgment on the 
verdict, with costs. 



THE J. P. SCHUH. 

(District Court, S. D. Alabama. January 30, 1915.) 

No. 1469. 

1. Mastee and Sebvant ©=>8 — Contbacts of Hiring — Term of Bmplotment. 

A hiring at so much a day, unless there is a mutual understanding of 
the parties that the service is to extend for a certain fixed and deflnlte 
time, is an indefinite hiring, determinable at the wiil of either party, and 
recovery may be had for the services actually rendered. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 8-10, 
17; Dec. Dig. <®=38.] 

2. Mastee and Servant <S==>73 — Seamen <@::s2— Contract or Hiring of Deck 

Hands — Lbaving Employme.nt — RioiiT to Waqes — "Seaman." 

Libelants were hired orally as declv hands on a steamer employed as a 
towboat to talîe a number of barges up the river from Mobile, load them 
with cross-ties, and tow them down. No term of service or wages were 
mentioned, but the rate per day at which they were to be paid was under- 
stood. Libelants cleaned and loaded the barges. On the retum trip three 
of the four barges stranded on a sand bar, and libelants worked unsuc- 
cessfuUy a part of the night to get them afloat. Next morning they were 
ordered to carry the ties from one of the barges onto the steamer, which 
they refused to do. ïhey were then told, if they would not do the work, 
to get off the beat, and did so. ileld, that they were not "seamen," within 
the contemplation of the statutes of the United States relating to seamen, 
and that in any event their leaving the \-essel under the circumstances and 
in View of their contracta was not a désertion, which forfeited their right 
to the wages earned. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 90- 
102 ; Dec. Dig. (®=73 ; Seamen, Cent. Dig. §§ 1-3 ; Dec. Dig. <S=>2. 

For other définitions, see Words and Phrases, First and Second Séries, 
Seaman.] 

In Admiralty. Suit by Anderson Jackson and others against the 
steamer J. P. Schuh. Decree for Hbelants. 

H. T. Pegues, of Mobile, Ala., for libelants. 
Hanaw & Pillans, of Mobile, Ala., for claimant. 

TOULMIN, District Judge. The material facts in this case are few 
and simple, and without serions conflict. There is a conflict in the 
évidence as to some minor questions involved in the case. 

The évidence on the part of the libelants was in substance that they 

^=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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were hired by Mr. Spottswood to go up the river with the steamer J. 
P. Schuh, and barges in tow, four in number, to get cross-ties. They 
were to load the barges with cross-ties, and return with the steamer 
and the barges, loaded with the cross-ties, to Mobile ; the barges 
thus loaded being in tow of the steamer. It did not appear from 
their évidence that at the time of the hiring Mr. Spottswood said any- 
thing to the libelants about the length of the trip, or the probable time 
it would consume, the spécifie work they were to do, or the wages to 
be paid them. It, however, appeared from the évidence that thèse men, 
or at least some of them, had made some prior trip or trips of like char- 
acter under Mr. Spottswood's employment, and of the kind of work to 
be donc, and the rate of wages he paid for it, which was stated to be 
$1.16% a day; that if they were employed for as much as a month 
it was $35.00 a month, and if their employment was for any time less 
than a month it was at that rate — that is to say, $1.16% a day. The 
libelants made the trip up the river, to GuUet's Blufï. One of the four 
barges had a derrick, called a "derrick barge," with which they loaded 
the ties onto the barges. On the way up the river the men cleaned the 
barges by taking out mud and water, etc., getting them ready to re- 
ceive the cargo of cross-ties ; and they also wooded the steamer. AU 
the barges were loaded ; the steamer and tow came on down the river, 
and when they reached a point, said to be about two days' run from 
Mobile, three of the barges got aground on a sand bar. This was on 
Saturday, and the évidence of the libelants was that they worked from 
that time trying to get the barges ofï until 1 or 2 o'clock Saturday 
night, using the lines in the work. Their évidence further was that 
about daylight next morning they were called out ; that they went out 
and eut and carried wood to the engine room; that Mr. Spottswood 
then told them to go to taking the cross-ties from the barge which was 
lying alongside the steamer, both of which were afloat in the river and 
to put them on the steamer, to be carried down the river and put out 
on the bank, to be later reloaded on the barge there, that, the barge 
load being lightened, it might avoid getting aground. The libelants 
refused to comply with this direction or request of Mr. Spottswood, 
claiming they were too tired from the previous day's and night's work 
to "tote" the cross-ties from the barge onto the steamer. They testi- 
fied that they so stated to Mr. Spottswood. It appears that this was 
about 9 o'clock a. m. Sunday. After some further talk on the subject, 
and the libelants insisting on their inability and refusai to "tote" the 
cross-ties as directed, Mr. Spottswood told them, "If you are not go- 
ing to do the work, get ofï !" Some of the libelants stated that Mr. 
Spottswood said to them, "If you can't tote the cross-ties, get oiï and 
take to the woods !" One of the libelants testified that, in connection 
with Mr. Spottswood's order or déclaration to get ofif and "take to the 
woods" he used some profane language toward them. 

Spottswood in his évidence denied that he used any such language 
as is attributed to him, and stated that he used no profane language in 
the matter, and that he did not use such language as "take to the 
woods." He stated that he did tell them, if they would not or 
could not do the work, to get off the boat. Spottswood's déniai that 
he used such language as is attributed to him is satisfactory to the 
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court, and disposes of that issue between the parties, even if it was at 
ail material to the merits of this case, which it is net, in my judgment, 
The material facts of the case are in substance without conflict. Spotts- 
wood testified that he hired the libelants in a bunch, and not singly. 
They were down at the wharf, and he wanted some men. One of his 
men already in his employ told him thèse men wanted to work, and 
wanted to go on the boat up the river. The libelants said nothing to 
him, and signed no paper. He said nothing to them, but "just took 
their names and put them on the book." He had no express contract 
with them, as to the work they had to do, the period or term of em- 
ployment, or about their compensation. He said that was ail under- 
stood, although nothing was said about it by him or them at the time 
of employment. 

Spottswood was undoubtedly correct when he said it was ail under- 
stood, as it appears from the évidence that thèse men, some of them, at 
least, had heretofore been on a like trip or trips, in the same employ- 
ment and work, and at the same compensation, as admitted by both 
sides in this case. It also appeared that the libelants, on the trip in 
question, did. similar work as on the prior trips they had made. It 
is reasonable to suppose that those of them who had not been on the 
prior trips had learned from their coworkers what the work to be donc 
was, and what the compensation to be paid was. Indeed, there was 
no conflict in the évidence as to the work that was done by the libel- 
ants, and the rate of compensation per day therefor, whether they 
worked 15, 10, or 5 days. When the libelants were called on by Mr. 
Spottswood to unload cross-ties from the barge alongside of the 
steamer onto the steamer, they refused to do so, saying they could not 
"tote" the cross-ties from the barge onto the steamer. They testified 
that they said they were too tired ; that they had worked ail the pre- 
ceding day, Saturday, and up to 1 or 2 o'clock in the night, and could 
not "tote" the cross-ties as directed. Spottswood stated that they had 
worked three or four hours the night before, but in his opinion not 
later than 10 o'clock. He further testified that, when he ordered li- 
belants to go to work removing the cross-ties from the barge to the 
steamer, he did not hear them say they were "tired out," or too tired 
to "tote" the cross-ties ; that they did not say so to him, or that, if they 
said anything of the kind, he did not so understand it. He further tes- 
tified that he told them, "If you are not going to work, get off !" He 
also stated that the men had worked 15 days preceding this trouble. 

[1] A hiring at so much a day, week, or month, no time being spec- 
ified, is an indefinite hiring, and no presumption attaches that it was 
for a day even, but only at a fixed rate for whatever time the party 
may serve. Unless the understanding of the parties was mutual that 
the service was to extend for a certain fixed and definite period, it is 
an indefinite hiring, and is determinable at the will of either party; 
and a recovery may be had for the services actually rendered. Wood, 
Master and Servant, 272. In Russell et al. v. The Twilight (D. C.) 43 
Fed. 320, it was held that: 

"The master of the boat was justified in discharging deck hands on an Ohlfr 
river towboat, but that the declc hands had not incurred a forfeiture of their 
wages for past services rendered on the trip." 
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"A seaman Is entitled to recover wages for the time served, althougb dis- 
charged because of fault on his part." The Sentinel (D. O.) 152 Fed. 564; ïhe 
Bell of the Coast (D. O.) 56 Fed. 251. 

[2] Aside from the rules of law announced in the authorities cited 
supra, the évidence as to the material facts of this case are, in my opin- 
ion, so f ree from conflict that the court cannot hâve any trouble in de- 
termining what they are. The counsel for the respondent contends 
that the libelants were "seamen," and should be treated as having the 
rights and duties incident to that relation. The libelants were em- 
ployed as deck hands on the steamer, which was in the capacity and 
occupation of a towboat. They were designated as deck hands. The 
steamer was engaged in towing barges up the river empty, loading 
them up there with cross-ties, staves, etc., and returning with them 
to Mobile. The libelants were employed under an ordinary contract 
of hiring, without writing of spécifie terms of any kind. They per- 
formed the duties of deck hands, including the loading of the barges. 
In my opinion, the only sensé in which thèse libelants could be deemed 
to be seamen is that, under the rule, a person who is employed or en- 
gaged to serve in any capacity on board a vessel is deemed to be a 
seaman. They certainly were not seamen in contemplation of the 
maritime law of Great Britain, or of the statutes of the United 
States providing for the contracts between vessels and their seamen, 
and prescribing the rights and duties incident to that relation, and 
which are very full, spécifie, and clear. 

My opinion, further, is that the custom testified to by Captain 
Quill bas no application to the case in hand. The conditions and 
terms of the contract made in view of the custom constituted said 
custom a part of the contract, and controlled the rights of the par- 
ties. No other custom was proven in this case. Moreover, Spotts- 
wood himself stated that he was not familiar with the method that 
obtained with the river packets in their contracts with their deck hands. 
A misfortune, called by Spottswood a "misliap," had overtaken him. 
He doubtless considered it an emergency. The libelants were there. 
He requested or ordered them to go aboard the barge, and to transf er 
the cross-ties from the barge to the steamer as directed. They in- 
sisted that they could not "tote" the cross-ties from the barge onto 
the steamer. After some further talk on the subject, the men still 
failing to comply with the order to go to work on the barge trans- 
ferring the cross-ties, Spottswood told them, if they could not or 
would not do the work, to get off the boat. Shortly thereafter the 
men left the boat and never returned. 

The learned counsel for respondent contends that they then became 
deserters, and thereby forfeited ail wages earned for work done for 
the 15 days prior. He cites the case of The Galina (D. C.) 6 Fed. 927. 
There can hardly be any doubt that désertion entails a forfeiture 
of wages. But there may be a wide diflference of opinion as to what 
facts make out a case of désertion. In my opinion the case of The 
Galina is not applicable to the facts in the case at bar. The meager 
facts set out in the head note of that case are so unlike the material 
facts in this case. 
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The case of Disbrow et al. v. The Walsh Bros. (D. C.) 36 Fed. 607, 
cited by counsel for respondent, was one where the libelants were hired 
for service on a barge, including loading and unloading, in trans- 
porting brick from Hackensack to New York at the rate of $35 per 
month. The barge was towed by a tug. On one of the trips the 
barge was discharging bricks at New York, when the hbelants quit 
work on account of some dissatisfaction with the master. The men 
were not discharged by the master, and the judge stated that he could 
not find that they left with his assent. The court held that: 

"Tliey were legally required to remain and finish the unloading. Tlie chief 
part of their ^vork \yas loading and unloading the cargo. To quit work as 
they did was to subject the barge to liability of spécial expenses, or loss of 
two days' time." 

The libelants had broken their confract before they had fully per- 
formed their part of it, and the respondent claimed a déduction of a 
small amount from their wages as his probable actual loss by their 
breach of the contract. 

The Walsh Bros. Case and the case at bar differentiate in two im- 
portant particulars. 

First. The libelants in this case left the boat with the assent of 
the master, implied by his order or direction to get off the boat. It is 
true that the order was made in the alternative. The respondent gave 
the men a choice to do one or the other of two things which he re- 
quired and directed them to do. The substance and effect of what he 
said to them was, "Go to work removing the cross-ties from the 
barge onto the boat, or get ofï the boat." Can it be seriously con- 
tended that the submission of this option to the men was not an im- 
plied assent that they might do either as they chose. They of course 
acted voluntarily in making their choice. 

Secondly. The libelants in the Walsh Bros. Case had breached 
their contract expressly made in the hiring, including loading and 
unloading the brick. At the place of unloading, and while unloading 
at New York, the men quit work. While in the case before the court 
the contract of hiring requiring the men to load the barges at the 
place of loading up the river, would require them to unload them at 
the place of delivery. Mobile, but does not provide for unloading them 
at an intermediate place, onto the steamer having them in tow ; 
nor can the contract by implication be extended to include a légal duty 
or requirement to do so when the necessity or supposed necessity 
therefor arose from a cause wholly unexpected, and not contemplated 
at the time the contract was made, and in the nature of things not 
imphed in it. I do not consider that the libelants broke any contract 
they were under, or violated any légal duty required of them express- 
ly or imphedly by their contract of hiring. They were directed to do 
work arising from a "mishap," or occurrence wholly unexpected, and 
not contemplated at the time the contract of hiring was made. 

Whatever may be thought of an altruistic or moral obligation the 
men were under to help their employer, if they could, in the condi- 
tions then existing, and in his disappointment and supposed trouble 
under them, the court bas no authority to punish the failure to per- 
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form such obligation, even if the judge was satisfied that they had 
an appréciation or récognition of such an obligation. The court 
would not be justified in punishing thèse men by a forfaiture of wages 
earned for services rendered prior and up to the day on which they 
left the boat. 

From my view of the facts in this case and the law applicable there- 
to, my judgment is that the libelants are entitled to recover the amounts 
sued for respectively. 

lyCt a decree be entered accordingly. 



In re HELLAMS. 

(District Court, S. D. Alabama. Aprll 5, 1915.) 

No. 1268. 

1. CoNTEACTS iS=:»212 — Time of Performance — Wiiejj Time is Not Specified— 

"Rbasonable Time." 

When a contract spécifies no time of performance, a reasonable tlme is 
implietî, and what constitutes a "reasonable tlme" dépends on the circum- 
stances of the partlcular case. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. §§ 944-955 ; Dec. 
Dlg. <®=3212. 

For other définitions, see Words and Phrases, First and Second Séries, 
Eeasonable Tlme.] 

2. Contracts €=214 — Contkacts fob Building Materials — Time fob Pay- 

MENT. 

Where a written contract to furnish certain materials to a contractor 
for a building for a gross sum did not speelfy when such sum should be 
pald, It did not become due and payable until full performance of the con- 
tract by delivery and acceptance of the last of the material. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §§ 980-995 ; Dec. 
Dlg. <S=3214.] 

3. Contracts i®=3l71 — "Bntire Contract." 

An "entlre contract" is one the considération of which is entire on both 
sldes. 

[Ed. Note. — For other cases, see Contracts, Cent. Dlg. §§ 754-757 ; Dec. 
Dig. <S=3l71. 

For other définitions, see Words and Phrases, First and Second Séries, 
Kntire Contract.] 

4 Words and Piibases — "Dbbt." 

A "debt" is a sum of money due by contract, express or implied, and it 
has accrued when it bas rlpened into a vested right, an available demand, 
or an exlstlng cause of action. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Debt] 

Appeal from Order or Decree of Référée. 

In the matter of J. E. Hellams, bankrupt. On review of order of 
référée disallowing claim of the T. J. Rossell Manuf acturing Company 
to a mechanic's lien. Reversed. 

Bestor & Young, of Mobile, Ala., for appellant. 
Cari McMahon, of Mobile, Ala., for appellee. 

^g-TiFor other cases see same toplc & KET-NUMBER ia ail Key-Numbered Digeste & Indexes 
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TOULMIN, District Judge. The question in controversy certified 
by the référée for considération and décision by the court is whether 
or not the claimant, the T. J. Rossell Manufacturing Company, com- 
pHed with the requirements of the statutes of Alabama necessary to 
give it the lien claimed by it in this case. The claim is one for priority 
of payment for material furnished by claimant under a contract with 
the bankrupt to be used, and that was used, in the construction of a 
building by said bankrupt. The référée decided in favor of the trus- 
tée, who contested said claim, and disallowed the lien claimed, holding 
that the lien was not filed within four months after the debt accrued, 
as required by the state statute. 

The important — indeed, the main — question to be determined in this 
case is : When did the debt, on which the lien is claimed for its prior 
payment, accrue? The claimant, T. J. Rossell Manufacturing Compa- 
ny, and J. E. Hellams (the bankrupt), who was the contractor and 
builder of a résidence for F. M. Ladd, of Mobile, Ala., made a contract 
in words and figures as f ollows, to wit : 

"Mobile, Ala., Aug. 16, 1912. 

"Mr. J. E. Hellams, Mobile, Ala. — Dear Sir: We will furiiish ail mill work 
for tbe résidence of Mr. F. M. Ladd, of Mobile, Alabama, as per plans and 
spécifications, for the sum of tvventy-seven hundred and eighteen ($2,718.00) 
dollars f. o. b. Mobile, Ala. This estimate includes ail lattice for upper and 
lower rear galleries, also sash weight and cord, but does not include corner 
boards or ceiling ; doors in foundation six f rames for basement are to be 
omltted, but sash for same are to be furnished. 

"RespectfuUy, T. J. Rossell Mfg. Co. 

"Byrd Enochs, Près. 

"Accepted: J. E. Hellams." 

[ 1 ] The contract specified no time for or within which the material 
contracted for was to be furnished. By the failure to specify a time, 
the performance of the contract within a reasonable time was implied, 
and what was a "reasonable time" dépends upon the circumstances of 
the particular case. Allegheny Valley Brick Co. v. Raymond Co., 219 
Fed. 477, 135 C. C. A. 189. When no time is specified for the per- 
formance of a contract, the law présumes that its performance was 
intended within a reasonable time. Henley v. Bush, 33 Ala. 636; 
Skinner v. Bedell's Adm'r, 32 Ala. 44; 1 Vol. Brick. Dig." p. 397. 

[2, 3] Neither does the contract specify the time the amount agreed 
to be paid for the material to be furnished was to be paid. No spécifie 
time for such payment being fixed, and the contract being an entire 
contract, the sum to be paid as therein provided was not due and pay- 
able until a completion of the contract by the delivery by the claim- 
ant and acceptance by the contractor, Hellams, of said material. An 
entire contract is one the considération of which is entire on both sides. 

The entire f ulfillment of the promise by Rossell Manufacturing Com- 
pany to fumish the material mentioned in the contract as per plans 
and spécifications was a condition précèdent to the implied promise 
by J. E. Hellams to pay the sum of $2,718 named in the contract. 
Whenever there is a contract to pay a gross sum for a certain and 
definite considération, the contract is entire. The contract between 
the parties being entire, it required the complète fulfillment of both 
sides — by Rossell Manufacturing Company furnishing ail the matenal 
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required by the contract, and its acceptance by J. E. Hellams. When 
this was donc, the contract was completed, and Rossell Manufacturing 
Company had the right to demand payment for the material delivered. 
1 Brickell's Dig. 393 ; Kirkland v. Oates, 25 Ala. 465 ; Petty v. Gayle, 25 
Ala. 472; Wolfe v. Parham, 18 Ala. 441; Wilfley v. New Standard 
Concentrator Co., 164 Fed. 421, 90 C. C. A. 543. 

[4] The debt, in my opinion, then accrued. It came into existence 
as a right, and became vested. A debt is a sum of money due by con- 
tract, express or imphed, and it has accrued when it bas ripened into 
a vested right, an available demand, or an existing cause of action. 
This vested right, in my judgment, accrued to the claimant on August 
16, 1913, being, as I understand from the évidence, the date on which 
the last material which was accepted by the contractor was put into the 
building for which it was furnished. 

It appears from the évidence that some parts of the material fur- 
nished by the claimant were on two occasions condemned, and accept- 
ance refused by the architect, as not being in compliance with the spéc- 
ifications. The condemned material was, however, put into the build- 
ing temporarily until claimant could deliver material which would 
be in compliance with the spécifications and acceptable to the architect. 
Subsequently material in accordance with the spécifications was de- 
livered on the job, accepted, and installed in the building in the place 
of the condemned material, which had been temporarily used. The ac- 
cepted material, consisting of glass as being up to the spécifications, 
was delivered under and in pursuance of the terms of the contract, 
to take the place of the condemned glass that was delivered prior to 
March 31, 1913, and there was no extra charge made by claimant 
therefor. 

In the case of Great Western Manufacturing Company v. Burns & 
Company, 59 Mo. App. 391, the court said: 

"The iiidebtedness accrued when it came into existence as a completed obli- 
gation owing by défendant to the plaintifC, for a debt to accrue Is nothing 
more nor less than for it to exist in a complète form. * * • When the 
purchase of property, accompanied by delivery, occurs, the indebtedness ac- 
crues and becomes fixed when the delivery is made." 

Rossell Manufacturing Company's failure to deliver some part of 
the material, not accepted by the purchaser, Hellams, as not in com- 
pliance with the spécifications of the contract, was a matter of which 
only said purchaser could take advantage, and if the purchaser "elects 
to stand to the contract, he may do so." He may, if he elects to, over- 
look the seller's fault or failure, and the contract, as a matter of course, 
remains unimpaired." 59 Mo. App. 391, supra. 

The évidence does not show that the said failure of claimant to fur- 
nish some parts of the material which was not acceptable to the con- 
tractor was intentional, and there is no évidence that Contractor Hel- 
lams claimed the contract with Rossell Manufacturing Company 
breached, or claimed any damage as arising from said alleged failure, 
or for the delay in delivering the material which was accepted by the 
architect and contractor as being in compliance with the spécifications. 
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And the évidence shows that said material was delivered under and 
in pursuance of the terms of the contract. 

When the last material was delivered and accepted, the contract was 
completed, and the indebtedness therein provided for accrued. Cut- 
liff V. McAnally, 88 Ma. 507-509, 7 South. 331. AU the material de- 
livered and accepted was installed in the building and the contract 
completed on August 16, 1913, on which date the court finds the in- 
debtedness of J. E. Hellams to claimant accrued, and the claimant's 
right to file the statement required by law to fix its lien as claimed 
arose. 

And the court further finds that on November 1, 1913, claimant, in 
order to fix its lien, filed a statement in the probate court of Mobile 
county, containing the necessary allégations, and in form required by 
section 4758 of the Code of Alabama of 1907, and on November 13, 
1913, claimant filed in the law and equity court of Mobile county, a 
court of compétent jurisdiction, its original bill of complaint in equitv 
against said owner, F. M. Ladd, and said bankrupt contractor, J. E. 
Hellams, claiming the sum of $1,596.04, and seeking a materialman's 
lien on said résidence therefor, as required by law. 

The order of the référée denying the pétition for a rehearing is af- 
firmed, and his decree disallowing the lien claimed by Rossell Manu- 
facturing Company is reversed and remanded, with directions to the 
référée to allow the lien claimed on the balance due claimant. And it is 
so ordered. 
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(District Court, S. D. Georgia, N. B. D. April 22, 1915.) 

Receivehs <S=3l54 — Compensation of Attoeneys — Allowance. 

Counsel, bringing an action at law for a client against a corporatloD 
and an ancillai-y proceeûlng in equity in aid tliereof, in which a receiver 
of the corporation is appointed, and obtaining a judgment for the client for 
a part of his demand, may not be paid their compensation from the fund 
in court, for the services rendered by them were not for the benefit of ail 
the stockholders. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 279-282; Dec. 
Dlg. ©='154.] 

At Law and in Equity. Action by G. S. Kimball against the Atlantic 
States Life Insurance Company, with ancillary proceedings in equity, 
in which a receiver of the company was appointed, and judgtjient ren- 
dered for plaintifï. On application of McElreath & Akerman, attor- 
neys of plaintifï, for compensation payable out of the fund in court. 
Dfenied. 

Walter McElreath, of Atlanta, Ga., for applicants. 
E. H. Callaway, of Augusta, Ga., for receiver. 

SPEER, District Judge. In this case is presented the pétition of 
Walter McElreath and Alexander Akerman for the allowance of coun- 

^EsFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe 
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sel fees in the case of G. S. Kimball against the Atlantic States Life 
Insurance Company. It was referred to the master, and by that of- 
ficer the application was denied. Exceptions were iiled to the master's 
report, and counsel were fully heard on yesterday. 

The facts are that Kimball was the promotor of the Atlantic States 
Life Insurance Company. He finally brought suit against that Com- 
pany for liquidated damages in the amount of $5,000, and for other 
demands in the amount of $122,500. An ancillary proceeding in eq- 
uity was filed in support of the common-law action, and by and with the 
■consent of the counsel for the insurance company a receiver was ap- 
pointed and the as,sets taken in charge. The suit was brought to trial 
in this court before Hon. Wm. B. Sheppard, judge presiding. Kim- 
ball prevailed on his claim, upon one count, for $1,500, but lost on his 
demand for $122,500. This was taken to the Circuit Court of Ap- 
peals and afïirmed. The court was now in the possession of ail the 
assets of the défendant company, and certain stockholdera by inter- 
vention hâve asked the distribution of the funds. This has been par- 
tially done. 

The claim of petitioners is based upon the assertion that they brought 
the fund into court. In a certain class of cases., where a proceeding 
in equity is brought for the benefit of ail the stockholders of a corpo- 
ration, where valuable services are rendered, and benefits resuit, such 
claims of counsel are allowed, and paid by the direction of the court. 
The trouble about the petitioners' application hère is that their entire 
proceeding was adversary and inimical to the company. They did not 
seek to benefit or enhance its values, but to deplete them. They did 
so to the extent of $1,500. After efifort to that end, they failed to do 
so to the extent of $122,500. Had they succeeded in their effort, the 
company would hâve lost at least $127,500, with ail costs. True, they 
now intervene and join in the prayers of the stockholders for the dis- 
tribution of the fund, and yet, but for tlieir adversary action, inimical 
in every sensé to the interest of the stockholders, the directors of the 
company might hâve effected that distribution without the expense of 
the receivership. To allow a fee of counsel to be paid from the fund 
in hand, under such circumstances, would, in the opinion of the court, 
be to establish a précèdent which would encourage the bringing of un- 
justifiable proceedings ; counsel acting under the consciousness that, 
although the proceeding itself was without nicrit, they would be sure 
of Personal compensation from the property of others which they had 
perhaps unrighteously caused to be involved in litigation. That such 
a précèdent would be dangerous seems undeniable. 

Of course, no reflection is intended on counsel in this particular 
case, for they prevailed in part; but the report of the master is ap- 
proved, and this application is denied. 
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POSTER V. F. M. DAVIBS ft CO.f 

(arcnlt Cîourt of Appeala, EIghth Circuit Mardi 11, 1916.) 

No. 4314. 

L Appeal and Ereob ®=55 — Mode of Review— Law Action Teied to Co"dbt. 

The judgment in an action at law in a fédéral court, althougli a jury 
Is waived and. thé cause tried to the court, is reviewable only on writ oï 
errer. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. SS &-21 ; 
Dec. Dig. ig=j5.] 

2. Eemoval of Causes ®=5 — Causes Removabuœ— Action bt State Re- 

CEIVEE. 

An independent action by a receiver of a state court again.st a non- 
resident del'endant to recover money allei^ed to be due the receivership 
estate is not ancillary to the suit in which the receiver was appointed, 
and is removable where the requisites for removal exist. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 21, 
22 ; Dec. Dig. ®=»5.] 

8. Evidence (©=148 — Competenct— Assumption of Facts in Issue. 

In an action by the receiver for an elevator Company against a cor- 
poration conducting a grain commission business in which the principal 
question at issue was whether certain spéculative transactions con- 
ducted through défendant and on account of which it was glven checks 
of the elevator company signed hy its secretary were those of the com- 
pany or of the secretary personally, testimony of an offlcer of défendant 
in answer to questions by its counsel based on the assumption that the 
transactions were those of the elevator company, held incompétent, and 
other testimony of the witness as to his understandlng held immaterial 
and irrevelant and erroneously admitted over plaintifif's objections. 

[Ed. Note. — For Qther cases, see Evidence, Cent. Dig. § 438; Dec. 
Dig. iS^H&l 

4. WlTKESSES ®::=142 COMPETENCY— PeESONS INTEEESTED FOE OR AGAINST 

Représentatives of Peesons Deceased— Actions in Which Testimony 
is excluded. 

In an action by the receiver for a corporation In which the principal 
question in issue was whether certain transactions were between the cor- 
poration and défendant or between its secretary Individually and de- 
fendant, the fact that the secretary was dead at the time of trial did 
not render the testimony of an oiBcer of the corporation as to the trans- 
actions incompétent under Code Clv. Proc. S. D. § 486, subd. 2, pro- 
viding that in actions by or against executors or adminlstrators neither 
party nor any person who bas any interest adverse to the other party 
shall be allowed to testify against such party as to any transaction wlth 
the deceased ; neither the witness nor the Personal représentative of the 
deceased secretary being a party, and the estate of the latter being in 
no way involved. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§ 580, 581 ; Dec. 
Dig. ©=142.] 

6. Evidence <S==471 — Opinion Evidence— Conclusion of Witness. 

Testimony of various witnesses held erroneously admitted on the 
ground that it stated merely the conclusions of the witnesses. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 2149-2185; 
Dec. Dig. <g=471.] 

^z^For other csuies 8«e same topic & KËÏY-NUMBER in ail Ker-Numbered Dlsests & Indexes 
t For opinion on motion for rebearing, see 224 Fed. 451, — C. C. A. — . 
223 P.— 30 
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In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Action at law by Clément F. Porter, Jr., receiver of the Independ- 
ent Elevator Company, against F. M. Davies & Co., a corporation. 
Judgment for défendant, and plaintiff brings error. Reversed. 

Howard Babcock, of Sisseton, S. D., and Frank McNulty, of Aber- 
deen, S. D., for plaintiff in error. 
H. V. Mercer, of Minneapolis, Minn., for défendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Porter, as receiver of the elevator Com- 
pany, commenced this action in the circuit court for Grant county, S. 
D., against Davies & Co., to recover the sum of $29,300 which he al- 
leged was the amount of money belonging to the elevator company 
which had been unlawfully paid to Davies & Co. between January 31, 
1908, and October 22, 1909, by one A. J. Norby, secretary of the ele- 
vator company, acting individually for himself in payment of losses 
sustained by him in speculating on the future price of wheat at Minne- 
apolis, Minn. ; it being also alleged that Davies & Co. knew at the time 
it received the money that Norby was speculating on bis own account, 
and that the money it received belonged to the elevator company. The 
action was removed to the fédéral court on the ground of diversity of 
citizenship ; the receiver being a citizen of South Dakota, and Davies 
& Co., a corporation, organized under the laws of Minnesota. Davies 
& Co. answered in the fédéral court by denying the allégations of the 
complaint and alleging that whatever transactions it had with Norby 
were lawful ; that Norby acted therein as the agent of the elevator com- 
pany ; and that the transactions in which the money was paid were in 
fact the business of the elevator company, which had fuU knowledge 
thereof and either authorized or ratified the same. A jury was waived, 
and the action tried to the court. At the close of ail the évidence coun- 
sel for the receiver moved the court for findings and judgment in his 
favor. The court denied this motion and made a gênerai finding in 
favor of Davies & Co. Judgment was subsequently entered in accord- 
ance with this finding. The receiver bas brought the case hère both by 
writ of error and appeal. 

[1] The appeal must be dismissed as the action is at law. It was 
commenced as such and tried as such. No équitable relief is asked 
for. Counsel for the receiver refers us to Arthurs et al. v. Hart, 58 
U. S. 6, 15 L. Ed. 30, as outlining the practice of this court on the prés- 
ent writ of error. Since the décision cited, section 700, R. S. U. S. 
(Comp. St. 1913, § 1668), bas been enacted, and the décisions of the 
Suprême Court and of this court in relation thereto now govem the 
practice. The following cases decided in the Suprême Court and in 
this court fully explain the practice: Stanley v. Supervisors, 121 U. S. 
535, 7 Sup. Ct. 1234, 30 h. Ed. 1000; Santa Anna v. Frank, 113 U. S. 
339, 5 Sup. Ct. 536, 28 L. Ed. 978; Lehnen v. Dixon, 148 U. S. 71, 
13 Sup. Ct. 481, 37 L. Ed. 373; Boardman v. Toffey, 117 U. S. 271, 
6 Sup. Ct. 734, 29 L. Ed. 898; Norris v. Jackson, 9 Wall. 125; Coop- 
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er V. Omohundro, 19 Wall. 65, 22 L. Ed. 47; Martinton v. Fairbanks, 
112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Betts v. Mugridge, 
154 U. S. 644, Appx. 14 Sup. Ct. 1188, 25 h. Ed. 157; Insurance Com- 
pany V. Sea, 21 Wall. 158, 22 L. Ed. 511 ; Wilson v. Merchants' Loan 
& Trust Co. of Chicago, 183 U. S. 121, 22 Sup. Ct. 55, 46 h. Ed. 
113; in this court Mercantile Trust Company v. Wood, 60 Fed. 346, 
8 C. C. A. 658; United States Fidelity & G. Co. v. Board of Commis- 
sioners, 145 Fed. 144, 76 C. C. A. 1 14 ; National Surety Co. v. United 
States, etc., 200 Fed. 142, 118 C. C. A. 360; Seep v. Ferris-Haggarty 
Copper Mining Company, 201 Fed. 893, 120 C. C. A. 191 ; Eastern 
Oil Co. V. Holcomb, 212 Fed. 126, 128 C. C. A. 642. 

The finding of the trial court in the présent case has the same ef- 
fect as the verdict of a jury. Section 649, R. S. U. S. (Comp. St. 
1913, § 1587). The request of counsel for the receiver at the close of 
the évidence for findings and judgment in his favor had the samé 
efïect as a request for an instructed verdict. The finding in favor of 
Davies & Co. must stand if there is any évidence to sustain it. After 
a careful considération of the évidence, we are not prepared to say 
there is no évidence to support the finding, and therefore must hold 
that the assignment of error based upon the finding must fail. While 
no assignment of error is made raising the question of jurisdiction, 
counsel for the receiver insist that there is a lack of jurisdiction ap- 
pearing upon the record. We think counsel hâve misapplied the au- 
thorities cited in the brief upon the question of jurisdiction. 

[2] The claim is made that this suit is but ancillary to the suit in 
which the receiver was appointed now pending in the circuit court of 
Grant county, S. D. ; that the state court has constructive possession 
at least of the money claimed to be due the elevator company from 
Davies & Co. ; and that therefore the case was not removable to the 
fédéral court because such a proceeding would be an interférence with 
the possession of the state court over prcperty in its possession. The 
case of First National Bank v. Turnbull & Co., 16 Wall. 190, 21 L. Ed. 
296, is cited in support of this contention. That was a case where cer- 
tain cotton was levied upon under an exécution issued upon a judgment 
of the state circuit court for the county of Alexandria, Va., in favor of 
the First National Bank at Alexandria and against Abijah Thomas. 
Certain persons, to wit, Alexander and John Turnbull, citizens of the 
state of Maryland, with Alexander Reach, a citizen of the state of 
New York, trading together as Turnbull & Co., asserted a claim as 
owners of the property thus levied on, and thereupon the sheriff, 
before proceeding further under his levy, demanded of the plaintiff 
in the exécution an indemnifying bond, which demand was complied 
with. Turnbull & Co. then executed what may be called a forthcom- 
ing bond. The circuit court for Alexandria county under authority of 
the statute entered an order directing an issue to be tried by a jury, to 
détermine the right to the property thus levied on. Before this issue 
was tried, Turnbull & Co. removed the case thus constituted to the 
Circuit Court for the United States for the District of Virginia. It 
was held by the Suprême Court that where a proceeding in a state court 
is merely incidental and auxiliary to an original action there— a graft 
upon it, and not an independent and separate litigation — it could not be 
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removed înto the fédéral court. The other cases cîted by counsel are 
along this line, and there can be no doubt as to the correctness of the 
rule established. The présent suit, however, is an independent action 
brought by the receiver a citizen of South Dakota against Davies & 
Co., a corporation of Minnesota. The receiver is pursuing his remedy 
in this court the same as in the state court. The state court has nev- 
er obtained possession of the property sought to be recovered, and, if 
the plaintiiï in this action is successful, the receiver recovers the prop- 
erty in his character as receiver just the same as if the case vi^as be- 
ing prosecuted in the state court. The case was removable under the 
law and there is no merit in the contention. 

[3] It only remains to consider the numerous assignments of error 
based upon the admission and exclusion of évidence during the trial 
of the case. In order to properly understand the errors assigned, it 
is necessary to take a brief view of the state of the case when the 
rulings which are alleged to be erroneous were made. It had appeared 
at the trial that between Jamiary 31, 1908, and November 1, 1910, one 
Norby, who vi^as the secretary of the elevator company, had paid to 
Davies & Co. by checks, either on the Northwestern National Bank or 
the Scandinavian American National Bank, both of Minneapolis, sign- 
ed "Independent Elevator Company, by A. J. Norby, Secretary," pay- 
able to Davies & Co., $29,800. Sometimes the words "by L. Baker" 
followed the words "A. J. Norby, Secretary." Miss Baker was the 
bookkeeper for Norby and the elevator company. The account of 
the transactions on the books of Davies & Co. appeared in the name of 
Norby. It was claimed by Davies & Co. that the account was so kept as 
a matter of convenience, as the license to trade on the floor of the 
MinneapoHs Chamber of Commerce had been granted to Norby. The 
claim of Davies & Co. also was that the transactions were wholly 
between itself and the elevator company, while the receiver claimed 
that the transactions were those of Norby individually with which the 
elevator company had nothing to do. Norby was dead, and the re- 
ceiver called as a witness at the trial Mr. R. J. Healy, who was the 
secretary of Davies & Co., and of course interested in the success of 
the défendant. He was asked by counsel for the receiver for Davies & 
Co. the foUowing question: 

"During this tlme did Mr. Norby ever raise any objection to this dealing 
on behalC of the company with your company?" 

Counsel for plaintiff objected on the ground that it assumed and 
stated facts not shown by the évidence, that it was incompétent, irrel- 
evant, and immaterial, and assumed that the Independent Elevator 
Company was dealing with the défendant. The objection was over- 
ruled and an exception taken. The answer was, "No, sir." 

Counsel for Davies & Co. then asked the witness this question: 

"Dld Frank McNulty ever raise any objection to your company on any 
ground to keep you from trading with the Independent Elevator Company?" 

The same objection was made to this question as the preceding 
one. The objection was overruled and an exception allowed. The 
answer was, "No, sir." 
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Counsel for Davies & Co. then asked the witness the following 
question : 
"Did Mr. Porter ever make any suci objection?" 

Towhich question there was the same objection and the same ruling. 
The answer was, "No, sir." 

Counsel for Davies & Co. then asked the witness the following 
question : 

"For how long a perlod o( tlme did thls deallng continue durlng wMch F. 
M. Davies & Co. acted as commission merehants for the Independent Ele- 
va ter Company on the Chamber floor from the tlme thls deallng started?" 

The same objections were made to this question and the same rul- 
ing was made as before. The answer was, "A few days over ten 
months." 

Counsel for Davies & Co. then asked the witness the following 
question : 

"And during the tlme thèse clearings were golng on, did you understand 
that the Independent Elevator Company was actlng as commission agent 
for coEcerns llke the Armour Grain Company and such others as you hâve 
mentloned?" 

This question was objected to as incompétent, irrelevant, and im- 
material, assuming a state of facts not proven and called for a con- 
clusion of the witness, which objection was overruled and an exception 
allowed. The answer was, "Yes, sir." 

Counsel for Davies & Co. then asked the following question : 

"Did you and the Independent Elevator Company, that Is, Davies & Co. 
and the Independent Elevator Company, balance your account every time 
there was a payment made?" 

This was objected to as assuming a state of facts not proven, name- 
ly, that the Independent Elevator Company had any transactions with 
the défendant. The objection was overruled and an exception allowed. 
The answer was, "No, sir." 

Counsel for Davies & Co. then asked the following question: 

"When the Independent Elevator Company made you the payments on 
account of thèse transactions, how were they made?" 

This question was object to as assuming a state of facts not proven. 
The objection was overruled and an exception allowed. The answer 
was, "By check." 

Considering the relation which Healy bore to the défendant and 
the way the évidence stood at the time thèse questions were asked, 
we think the admission of the testimony was error. The question of 
whether the transactions resulting in the payments of money to Davies 
& Co. were those of Norby individually, or those of the elevator Com- 
pany was one of the questions at issue to be decided by the court on 
ail the facts proven, and therefore it was error to permit the witness 
Healy to be asked questions which assumed that the transaction was 
with the elevator company. Porter, Norby, and McNulty were stock- 
holders of the elevator company. The understandng of Healy that the 
elevator company was acting as commission agent for concerns like 
Armour Grain Company was immaterial and irrelevant. Whether or 
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not.ît was the custom for ail elevator companies buying grain to hedge 
that grain was immaterial and irrele\'ant under the issues. 

[4] The elevator company was a South Dakota corporation, and its 
articles of incorporation stated that the purpose for which it was or- 
ganized was as f ollows : 

"The purpose for wliich this corporation [s formed Is condncting the busi- 
ness of buying and selllng grains of ail kinds, both at wholesale and retail ; 
and ail other acts necessary and désirable in connection with the wholesale 
and retail grain and lumber business." 

Mr. Porter, the président of the corporation, was called as a witness 
by the plaintiff and asked the f ollowing question : 

"Ton may state, Mr. Porter, whether or net, to your knowledge, the com- 
pany was engaged in the grain commission and brokerage business at Min- 
neapolis or elsewhere." 

This question was objected to by counsel for défendant as irrelevant 
and immaterial and calling for a conclusion of the witness. The ob- 
jection was sustained and an exception taken. 

Counsel for the plaintiff then asked the witness : 

"You may state if you ever had any talk or conversation with Norby at 
that time relative to your name appearing on the stationery." 

In connection with this question, it may be said that there was tes- 
timony introduced by the défendant that Porter's name appeared upon 
the letter heads of Norby & Co. This question was objected to by 
counsel for the défendant for the reason that under the statute of 
South Dakota the witness as a director or officer of a corporation for 
whose benefit the action was being prosecuted was interested in the 
event of the action. The court sustained the objection on the ground 
that the witness was incompétent under the statute of South Dakota. 
The statute ref erred to reads as f ollows : 

"No porson offered as a witness in any action or spécial proceeding in 
any court or before any officer or person having authority to examine veit- 
nesses or hear évidence shall be excluded or excused by reason of such per- 
son's interest in the event of the action * ♦ • or because such person 
Is a party thereto. 

"In civil actions or proceedings by or against executors, administrators, 
heirs at law or next of kin in which judgment may be rendered or order en- 
tered for or against them, neither party nor his assignor nor any person who 
lias or ever had any interest in the subject of the action adverse to the other 
party, or to his testator or intestate shall be allowed to testify against 
such other party as to any transaction whatever with or statement by the 
testator or intestate, unloss called to testify thereto by the opposite party." 
Code Civ. Proc. S. D. § 486, subd. Z 

The witness Porter was not a party to the action, and the action 
was not against the personal représentative of a deceased person, but 
was a proceeding entirely between third parties in no way involving 
the deceased or his estate; that the witness was interested of course 
was no objection to his testifying. Section 858, R. S. U. S. as amended 
(Act June 29, 1906, c. 3608, 34 Stat. 618 [Comp. St. 1913, § 1464]), 
reads as f ollows: 

"The competency of a witness to testify In any civil action, suit, or pro- 
ceeding in the courts of the United States shall be determined by the laws 
of the state or territory in which the court is held." 
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Counsel for plaintiff then asked the witness Porter the foUowing 
question : 

"Tou may state, Mr. Porter, if you ever authorized or ordered your name 
or stated to any person that your name might be put on tliat stationery." 

Counsel for défendant objected to the question unless limited to 
others than Mr. Norby and on the further ground that it called for 
a conclusion of the witness. The objection was sustained and an ex- 
ception taken. 

[5] A witness by the name of Gage was called by the défendant. 
He was asked by counsel for the défendant the following question : 

"Xou know whether there was a gênerai understandlng on the Exchange 
floor as to wbether the Independent Elevator Company was doing business 
there during this timeî" 

Counsel for plaintiiï objected, as the question called for a conclusion. 
The objection was overruled and an exception taken. 

Counsel for défendant then asked the witness Gage the following 
question : 

"Having answered the other question In the affirmative, you may tell us 
what the understandlng was— was it or was it not? I want to know whether 
there was an understandlng among the traders that the Independent Ele- 
vator Company was transacting business there." 

This question was objected to as calling for a conclusion of the 
witness. The objection was overruled and an exception taken. The 
answer was, "Why certainly." 

Counsel for the défendant then asked the witness Gage the follow- 
ing question : 

"And as careful dealers, of course, they would hedge the grain?" 

This was objected to as a conclusion. Objection overruled and an 
exception allowed. 

Counsel for the défendant asked the witness Winter the following 
question : 

"As among grain men when they buy one of thèse contracts for future de- 
livery, they regard themselves as bound by that for dellvery and payment 
of the money just the same as if the warehouse receipt was presented to 
them in the case of a future?" 

This was objected to as calling for a conclusion. The objection was 
overruled and an exception allowed. The answer was, "Yes." 
Counsel then asked the witness Winter the following question : 

"And thèse trades for future purchases and sales of wheat are recorded 
hère on the Eschange with just the same intent as a contract would be 
for the purchase of a corner lot over there?" 

This question was objected to as calling for a conclusion. Overruled. 
Answer, "Yes." 

F. N. Davies, when on the stand, was asked by counsel for the de- 
fendant, ref erring to the account appearing on its books with Norby : 

"Whose account did you understand that was?" 

This question was objected to on the ground that it was incompé- 
tent and not admissible. Objection overruled. Answer, "The Inde- 
pendent Elevator Company." 
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We are of the opinion that the court erred in the foregoing ruiings, 
and that it does not clearly appear that no préjudice resulted. Let the 
judgment be reversed, and a new trial ordered. 



NATIONAL BANK OF COMMERCE IN ST. LOUIS v. ALLEN, Internai 

Revenue CoUector. 

(Circuit Court of Appeals, Eightli Circuit. March 25, 1915.) 

No. 4260. 

1. Taxation ©^ll — Shares of Stock i^ Nationai, Banks. 

A national banking corporation and ita property are separate and 
distinct from its shares of stock, and while a tax levied upon the bank 
Itself by a state would he Invalld, a tax levied by a state on its shares 
of stock is valid, and the state may lawfuUy require the tax to be paid 
in the first instance by the corporation, with the right to reimburse- 
ment from the stockholders. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 27-29; Dec. 
Dig. ©=>11.] 

2. iNTERNAii Revende "Sx^Q — Excise Tax on Cobpoeations— Net Income— 

"Taxes Imposed by Authority or the State." 

A tax levied by a state on the shares of a national bank, and paid by 
the bank as required by the state statute, but which under the statute 
It has the right to recover back from the stockholder, is not a "tiix im- 
posed under the authority of the state" on tlie corporation or its prop- 
erty, within the meaning of Corporation ïax Law Aug. 5, 1909, c. 6, § 
38 (2), 36 Stat. 112 (Comp. St. 1913, § 6301), sueh as the bank Is thereby 
authorized to deduct from its gross income to ascertain its taxable net 
income ; nor can it be deducted as an expense of the business. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ®=59.] 

3. Inteenal Revenue ©==9 — Excise Tax on Cobpokations— Construction 

OP Statute— "Excise Tax." 

The tax imposetl by Corporation Tax Law, § 38 (Comp. St. 1913, § 
6301), is not a tax upon income, but an "excise tax" upon the right to 
do business as a corporation, tlie amount of which is measured by in- 
come. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. ©=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Excise Tax. 

Recovery of internai revenue taxes paid, see note to Merck v. Treat, 
122 C. C. A. 305.] 

*. Internal Revenue <S==>9— Excise Tax on Corporations— "False" Re- 
TURN— Power of Commissioneb to Amend. 

Corporation Tax I.aw, § 38, by subdivision 3 (Comp. St. 1913, § 6302), 
requlres corporations to make "true and accurate" returns. Subdivision 
4 (section 6303), authorizes the Commissioner of Internai Revenue to 
amend any return believed to be inaccurate without any limit as to 
time, and subdivision 5 (section 6304) provides that in case of "false 
or fraudulent" returns he shall, on discovery of the fact within three 
years, make a return and assessment thereon. Held that, construing 
Buch provisions together, the word "false," as used In subdivision 5, is 
not to be construed as meaning intentionally or fraudulently false, but 
the same as "not true," or the équivalent of "incorrect," and that the 

4s5jFor other case» see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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Commissioner has power in such case to amend a return at any tlme 
within tbree years. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §| 13- 
28 ; Dec. Dig. <g=59. 

For other définitions, see Words and Phrases, First and Second Séries, 
False.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action at law by the National Bank of Commerce in St. Louis 
against E. B. Allen, United States Collecter of Internai Revenue for 
the First District of Missouri. Judgment for défendant, and plaintifï 
brings error. Affirmed. 

For opinion below, see 211 Fed. 743. 

A. C. Stewart, of St. Louis, Mo. (Stewart, Bryan & WilliamSj of 
St. Louis, Mo., on the brief), for plaintifï in error. 

Homer Hall, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. Oliver, 
U. S. Atty., of Caruthersville, Mo., on the brief), for défendant in 
error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. This is an action by the bank against 
the coUector to recover the sum of $5,304.57 paid under protest as taxes 
assessed pursuant to section 38, Act of Congress approved August S, 
1909 (36 Stat. 112-117 [Comp. St. 1913, §§ 6301-6307]), for the years 
1909, 1910, and 1911. Judgment was rendered by the court below 
against the bank on the pleadings. The following facts appear there- 
from: 

The bank is a national bank, organized under the laws of the United 
States and doing business at St. Louis, Mo. It made returns of its 
gross and net income to the United States Commissioner of Internai 
Revenue, hereafter called the Commissioner, for the years 1909, 1910, 
and 1911. From its gross income for 1909 it deducted $193,230.98; 
for the year 1910, $187,042.99; for the year 1911, $150,204.31— which 
sums it had paid in the years in which déduction was made for taxes 
imposed by the state of Missouri by virtue of chapter 117, article 2, 
Revised Statutes of Missouri 1909. The Commissioner assessed against 
the bank on its return of net income for the year 1909, $9,848.57; for 
the year 1910, $7,824.61; for the year 1911, $6,257.76— which the 
bank duly paid. In April, 1912, the Commissioner upon évidence pro- 
duced before him decided that the returns of net income made by the 
bank for the years 1909, 1910, and 1911 were incorrect, in that the 
bank was not entitled to deduct the taxes imposed by the state of Mis- 
souri for those years by virtue of chapter 1 17, article 2, Revised Stat- 
utes of Missouri 1909. The Commissioner thereupon amended the 
returns of the bank for the years mentioned by adding to the reported 
net income the several amounts deducted by the bank as above stated 
and assessed against it on said additional net income a spécial tax for 

4=3For other cases aee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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the year 1909, of $1,932.10; for 1910, $1,870.43; for 1911, $1,502.04. 
Thèse are the amounts which the bank paid under protest and now 
seeks to recover. 

There is no claim that the returns as made by the bank were intend- 
ed to def raud. It is conceded that they were made in good faith under 
the belief that the bank had a right to deduct from its gross income 
the taxes referred to. The Corporation Excise Tax Law, so far as the 
présent controversy is concerned provides as follows : 

"Sec. 38. That every corporation, joint stock eompany or association, or- 
ganlzed for profit and havlng a capital stock represented by shares * ♦ • 
shall be siibject to pay annually a spécial excise tax witti respect to tlie carry- 
ing on or doing business by such corporation, joint stock eompany or associa- 
tion, • * * équivalent to one per centnm upon the entire net incoma 
over and above flve tUousand dollars received by it from ail sources durlng 
such year. * * * 

"Second. Such net income shall be ascertained by deducting from the gross 
amount of the income of such corporation, joint stock eompany or association, 
* * * received within the year from ail sources, (first) ail the ordiuary 
and necessary expenses actually paid within the year ont of income in the 
maintenance and opération of its business and properties, including ail 
charges such as rentals or franchise payments, required to be made as a 
condition to the continued use or possession of property ; * * * (fourth) 
ail sums paid by it vpithin the year for taxes imposed under the authority of 
the United States or of any state or territory tliereof." 

Section 11357 of article 2, chapter 117, Revised Statutes of Missouri 
1909, isentitled: 

"Sec. 11357. Assessment of manufacturing and business companies and 
stoclc in other corporations." 

The section then provides that persons owning shares of stock in 
banks incorporated under or by any law of the United States or of the 
state of Missouri shall not be required to deliver to the tax assessor 
a list thereof, but the président or other chief officer of such corpora- 
tion shall under oath deliver to the assessor a list of ail shares of stock 
held therein and the face value thereof, and such shares shall be val- 
ued and assessed as other property at their true value in money less 
the value of real estate, if any, represented by such shares of stock. 

Section 11359, Revised Statutes of Missouri, provides that the taxes 
assessed on shares of stock listed as above, shall be paid by the corpora- 
tion and the corporation may recover from the owners of such shares 
the amount so paid by it or deduct the same from the dividends ac- 
cruing on such shares, and the amount so paid shall be a lien on such 
shares, respectively, and shall be paid before a transfer thereof can be 
made. 

Section 11360 provides that, if the président or other chief officer 
of any such corporation fails to comply with the provisions of the 
law above mentioned, he shall forfeit to the state of Missouri the sum 
of $1,000 to be recovered by indictment in any court of compétent ju- 
risdiction. 

Section 11463 provides for the seizure and sale of the shares in case 
the tax thereon is not paid. The législation of the several states in 
regard to the taxation of shares in national banks is of like character, 
although it may dififer in matter of détail. A gênerai knowledge of the 
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power of the states to tax national banks is necessary in order to ful- 
ly understand state législation in relation thereto. The Suprême Court 
of the United States has uniformly held that the states cannot tax 
the property of national banks. As a resuit of this state of, the law 
there was inserted in the National Bank Act of 1864 the foUowing 
provisions: 

"That the président and cashler of every such association shall cause to 
be kept at ail times a full and correct list of the names and résidences of 
ail the shareholders in the association, and the number of shares held by 
each, in the office where its business is transacted ; and such list shall be 
subject to the inspection of ail the shareholders and creditors of the associa- 
tion, and the offlcers authorized to assess taxes under state authority, during 
business hours of each day," etc. Act June 3, 1864, c. 106, § 40, 13 Stat. 111 
(Comp. St. 1913, § 9773). 

"Provided, that nothing in this act shall be construed to prevent ail the 
shares in any of the said associations, held by any person or body corporate, 
from being included in the val nation of the Personal property of such person 
or corporation in the assessment of taxes imposed by or under state au- 
thority at the place where such bank is located, and not elsewhere, but not 
at a greater rate than is assessed upon other moneyed capital in the hands 
of individual citizens of such state; (2) Provided, further, that the tax so 
imposed under the laws of any state upon the shares of any of the associa- 
tions authorized by this act shall not exceed the rate Imposed upon the 
shares in any of tlie banks organized under authority of the state where 
such association is located: (3) Provided, also, that nothing in this act shall 
exempt the real estate of associations from elther state, county, or municipal 
taxes to the same extent, according to its value, as other real estate is taxed." 
Section 41, 13 Stat. 112. 

[ 1 ] Under this législation of Congress the states hâve provided for 
the taxation of shares in national banks and also provided for the pay- 
ment of the same by the bank. It is, therefore, now tlie law that a 
national banking corporation and its property is separate and distinct 
from its shares of stock, and that v/hile the tax levied upon a national 
bank itself by a state would be invalid, a tax levied by a state upon the 
shares of stock in a national bank is valid. Van Allen v. Assessors, 70 
U. S. (3 Wall.) 573, 18 L. Ed. 229; Home Savings Bank v. Des Moines, 
205 U. S. 503, 27 Sup. Ct. 571, 51 L. Ed. 901 ; Hawley v. Malden, 232 
U. S. 1, 34 Sup. Ct. 201, 58 L. Ed. 477; Clément National Bank v. 
Vermont, 231 U. S. 120, 34 Sup. Ct. 31, SB L. Ed. 147. 

The Suprême Court of Missouri has uniformly nullified every at- 
tempt to assess taxes by the state directly against the property of na- 
tional banks, and has repeatedly pointed out that the tax could be levied 
only upon the shares of stock. Lionberger v. Rowse, 43 Mo. 67, affirmed 
9 Wall. 468, 19 L. Ed. 721 ; First National Bank v. Meredith, 44 Mo. 
500; City of Springfîeld v. First National Bank, 87 Mo. 441 ; State ex 
rel. v. Bank, 160 Mo. 640, 61 S. W. 676; State ex rel. v. Shryack, 179 
Mo. 424, 78 S. W. 808; State ex rel. v. Bank, 180 Mo. 717, 79 S. W. 
943. In State ex rel. v. Brinkop, 238 Mo. 298, 143 S. W. 144, the Su- 
prême Court of the state of Missouri said: 

"Under our statute, stock in a bank, fédéral or state, is assessed against 
the shareholder, but the tax is paid in the flrst instance by the bank, and the 
bank is reimbursed hy the shareholder. That is merely a mode of conven- 
ience in coUecting the tax, the efCect is the same as if the shareholder pald 
It in the flrst instance." 
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In Bank v. Commonwealth, 9 Wall. 353, 19 L. Ed. 701, it is said : 

"It Is strongly urged that it is to be deemed a tax on the capital of the 
bank, because the law reqtiires the offleers of the bank to pay this tax f>^ 
the shares of its stockholders. Whether the state bas a right to do thls we 
will presently consider, but the faet that it bas attempted to do it does not 
prove that the tax is anything else tban a tax on thèse shares. It bas been 
the practice of many of the states for a long time to require of its corpora- 
tions thus to pay the tax levied on their shareholders. It is the common, 
if not the only, mode of dolng this in ail the New England states, and in 
several of them the portion of this tax which should properly go as the share- 
holders' contribution to local or municipal taxation is thus collected by the 
state of the bank and pald over to the local municipal authorities. In the 
case of shareholders not residing in the state, it is the only mode in whlch 
the state can reach their shares for taxation. • * * The mode under con- 
sidération is the one whlch Congress itself bas adopted in collecting its tax on 
dividends, and on the income arising from bonds of corporations. It is the 
only mode which, certainly and wlthout loss, secures the payment of the 
tax on ail the shares, résident or nonresident; and, as we hâve already 
stated, it is the mode which expérience bas justifled, • * • convenient 
and proper in regard to the numerous wealthy corporations of those states." 

In the later case of Marchants' Bank v. Pennsylvania, 167 U. S. 461, 
17 S'up. Ct. 829, 42 L. Ed. 236, it is said: 

"It is further insLsted that the act is really one taxing the bank, and not 
taxing the shares of stock as the property of the stockholders ; but this 
is obviously a niisinterpretation of the statute. That simply makes the bank 
the agent to collect from the stockholders the tax imposed upon the shares. 
• * * That the stfite has the right to make the bank its agent to collect 
the tax from the individual stockholders was settled in National Bank y. Com- 
monwealth, 9 Wall. 353 [19 L. Ed. 701]." 

In the still later case of Home Savings Bank v. Des Moines, 205 U. 
S. 503, 27 Sup. Ct. 571, 51 E. Ed. 901, it was again said: 

"It, however, is not an uncommon and is an entirely legitlmate method of 
collecting taxes to require a corporation, as the agent of its shîixeholders, 
to pay in the first instance the toxes upon shares, as the property of their 
owners, and look to the shareholders for reimburseiuent." 

[2, 3] On this state of the record the important questions to be con- 
sidered are as f ollows : 

First. Were the taxes paid to the state by the bank on the shares of 
its capital stock such taxes as the Corporation Excise Tax Law au- 
thorized it to deduct from its gross income ? 

Second. Was the Commissioner of Internai Revenue authorized by 
law in April, 1912, to make the additional assessment on the amounts 
so deducted by the bank? 

It must be conceded that the taxes were imposed by the state of 
Missouri. Were they imposed upon the owners of the shares, the bank 
being a mère agent to pay the tax, or were they imposed upon the bank 
as a légal entity ? It seems to be conceded in the record that the bank 
has not been repaid thèse taxes. If this be so, it must be because the 
bank has not chosen to reimburse itself. In construing the Excise Tax 
Law as to the matter under considération, it will help us to arrive at its 
true meaning by considering the real purpose of the law. The law is 
not a tax upon income, but a tax upon the right to do btisiness as a 
corporation ; the amount of the tax being measured according to the 
income. Therefore, for the purpose of ascertaining the amount of the 
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tax which the corporation shall pay, it is necessary to arrive at its own 
net income for any particular year. The bank, theref ore, would Viave 
no right to deduct from its gross income taxes imposed by the state 
upon a third party, but which the bank itself had paid. Congress was 
legislating with référence to ail corporations, and not particularly as to 
national banks. 

We think the word "imposed" as used in the Excise Law must be 
given the meaning which the standard dictionaries give it. The Cen- 
tury Dictionary gives some of the meanings of ihe word as follows: 
"To lay as a burden, levy, inflict, or enforce; as by authority, power, 
or influence; as to impose taxes or penalties." Webster defines it to 
mean : "To lay as a charge, burden, tax, duty ; to levy." Giving to the 
word the meaning which its association demands, and taking also into 
considération the fact that the state of Missouri could not impose a 
tax upon the bank as such, we are of the opinion that the taxes paid 
by the bank were not imposed upon it by the state of Missouri within 
the meaning of the law, and that, therefore, the bank had no authority 
to deduct the same from its gross income. 

It is also contended by the bank that, if it was not entitled to deduct 
the amounts which it did from its gross income as taxes imposed upon 
it by the state, it had the right to deduct them as expansés paid within 
the year out of income in the maintenance and opération of its business. 
This contention has much less to support it than the other. It was not 
paid out of income for any of the purposes mentioned in the law, and 
the taxes cannot be considered expense, for the reason that the law 
specifically provides for taxes, which would hâve been entirely unnec- 
essary if the expansés were to cover taxes. 

[4] We now come to inquire whether conceding that the taxes paid 
by the bank could not be deducted from its gross income, the Commis- 
sioner had authority in April, 1912, when he discovered that the returns 
of the bank made in 1910, 1911, and 1912, were incorrect, to make a 
new assessment upon the amounts deducted. The solution of this ques- 
tion is not entirely free from difficulty. Subdivision third of section 38 
provides that corporations shall on or before March Ist of each year 
make true and accurate returns under oath. Subdivision fourth pro- 
vides that : 

"Whenever évidence shall te produced before the Commissioner of Internai 
Revenue whicti In the opinion of the Commissioner justifies the belief that 
the return made by any corporation * * * is incorrect, • * * tie 
Commissioner of Internai Revenue may require from the corporation • • • 
such further Information * * * as he may deem expédient, * * ♦ and 
for the purpose of ascertalning the correctness of such return • * * is 
hereby authorized * * * to examine any books and papers bearing upon 
the matters required to be included in the return of such CM-poration, 
* • * and upon the information se acquired the Commissioner of Interna] 
Revenue may amend any return or malie a return where none has been made." 

It will be observed that this subdivision does not limit the time with- 
in which the Commissioner of Internai Revenue must act. 
S'ubdivision fifth provides : 

"Ail returns shaU be retained by the Commissioner of Internai Revenue, 
wbo shall make assessments thereon; and in case of any return made with 
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false or fraudulent Intent, he shall add one liundred per centum of such 
tax. ' * * * Ail assessments shall be made and the several corporations, 
joint stock company, or association * • * shall be notified of the amount 
for which they are respectlvely liable on or before the first day of June of 
each successive year, and said assessments shall be pald on or before the 
30th day of June, except in cases of refusai or neglect to make such return, 
and in cases of false or fraudulent returns, in whlch cases the Commissioner 
of Internai Revenue shall, upon the discovery thereof, at any time wlthin 
three years after said return Is due, make a return upon Information ob- 
tained as above provided for, and the assessment made by the Commissioner 
of Internai Revenue thereon shall be paid by suçli corporation, joint stock 
Company or association, « • * immediately upon notification of the 
amount of such assessment." 

Counsel for the bank contends that the langtiage last above quoted 
Hmits the Commissioner of Internai Revenue, as to his power to make 
a new assessment, to cases of refusai or neglect to make a return, and 
to cases where the return is false or fraudulent, and further contends 
that the word "false," in the connection in which it is used, must be 
construed to mean intentionally false, or false with intent to defraud, 
and as the returns of the bank in this case were not made with intent to 
defraud and were not false in a fraudulent sensé, the Commissioner of 
Internai Revenue had no authority tO' act. We do not think that the 
contention can be sustained when we view ail the provisions of the Cor- 
poration Excise Tax Law. It is true that the Commissioner did not add 
100 per centum of the tax levied as provided for a false or fraudulent 
return, and we may conclude f rom this that the Commissioner was of 
the opinion that the returns were not false or fraudulent in the sensé 
that those words were used in the language of the law which author- 
izes the addition of the penalty. 

The words "false" or "fraudulent" as pointed out by the Circuit 
Court of Appeals of the First Circuit in Eliot National Bank v. Gill, 
218 Fed. 60O, 134 C. C. A. 358, is used but four times in the Corpora- 
tion Tax Law. The first instance is in the fifth subdivision above quot- 
ed at the commencement thereof, where the law provides for the addi- 
tion of 100 per centum of the tax. The next instance is in the same 
subdivision, and is the langtiage which we are now considering; the 
remaining two instances are in the eighth subdivision, which provides 
a penalty for the refusai or neglect to make a timely return, and also 
provides that one who shall make a false or fraudulent return shall 
be guilty of a misdemeanor and punished as therein provided. If the 
contention of counsel for the bank is correct, then the provisions of 
subdivision fourth, which allows the Commissioner, in case he finds a 
return to be incorrect merely, without référence to whether it is false or 
fraudulent, would be inoperative unless the correction was made be- 
fore the tax was due for any particular year. We do not think any 
such resuit should be reached or that it necessarily follows from an 
examination of the law. We agrée with the Court of Appeals of the 
First Circuit, in the case above mentioned, that there is no necessity 
of construing the word "false" where it is used with référence to the 
time in which the Commissioner shall act to mean f raudulently false or 
dishonest, and that the fuU purpose of the làw and the rights of ail 
parties may be preserved by construing the word broadly enough to 
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include a return which was made in good faith but incorrect. The 
bank was required under the law to make a true return. The return 
tliat it did make was incorrect, or in other words it was not true, but 
false; that is, false in the sensé that it was not true. We think the 
word should be given this particular signification in connection with 
the language now being construed, and giving it such meaning the Com- 
missioner had full authority to make a new assessment on the property 
omitted from the returns made by the bank. 

The point is made that the Excise Law as we construe it would vio- 
late the principle of uniformity, in that to refuse to allow a banking 
corporation, in Computing its net income, to deduct taxes paid to the 
State, when such déduction is allowed to a corporation doing a manu- 
facturing, insurance, or other kind of business, would resuit in gross in- 
equality against the bank. The trouble with this contention is that 
it assumes that the taxes paid were imposed upon the bank, which we 
décide is not the case. The District Court of Massachusetts in the 
case of Eliot National Bank v. Gill (D. C.) 210 Fed. 933, the Circuit 
Court of Appeals for the First Circuit, in affirming the judgment in 
the same case, 218 Fed. 600, 134 C. C. A. 358, and also the District 
Court of the Éastern District of Pennsylvania in the case of Northern 
Trust Company v. McCoach (D. C.) 215 Fed. 991, hâve reached the 
same conclusions as herein expressed. 

The judgment of the court below should be affirmed. And it is so 
ordered. 
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(Circuit Court of Appeals, Elghtli Circuit. March 8, 1915. Kehearing Denled 

May 17, 1915.) 

No. 4276. 

1. Judgment <g=956 — Construction— Evidence— Opinions ov Court. 

Under a state statute requiring the opinion of the Suprême Court to 
be filed as a part of the record, such an opinion may be introduced lu 
évidence In a fédéral court and examined In order to properly Interpret 
the judgment of the court 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1822-1825; 
Dec. Dig. <®=59o6.] 

a. Judgment <g=>731 — Mattees Conoluded— Issues not Adjudicaied. 

In an action In a state court on promissory notes, défendant answered, 
expressly admitting the exécution of the notes but pleading a counter- 
clalm. Plalntiff moved to dismiss, which was denled. ïhe only issue 
tried or submitted to the Jury was on the counterclalm upon which 
judgment was rendered for défendant. On appeal plaintlfC contended 
that the judgment should at least be set off against the amount due on 
the notes but was overruled ; the court stating in its opinion that the 
notes were not in issue in the trial court. Held, that defendant's Ua- 
bility on the notes was not res judicata, sinee they were clearly not 
adjudicated on the merits, although plalntiff was entitled to judgment 

®::;>For other cases see same topic & KBY-NUMBER In al! Key-Numbered Digests & Indexes 
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fliereon on the pleadlngs, nor was It plalntiff's fault that they were not 
80 adjudlcated. 

[BM. Note.— For other cases, see Judgment, Cent. Dig. §§ 1259, 1261; 
Dec. Dig. ®=>731.] 

8. CouBTS <S=494 — Equitable Relief Against State Judgment. 

A fédéral court of equity may allow an équitable set-off against a 
Judgment of a state court, where tte judgment plalntlfî Is not only a 
nonresident of tlie state but Is Insolvent 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1355-1371 ; Dec. 
Dig. (g=494.] 

4. Judgment <@=847 — Equitable Relief Against— Suit to Establish Set- 
Off — Effect of Assignment. 

An attorney, altbough entitled under tlie law of the state to a lien 
for services on a judgment obtalned in favor of hls client, whlch lien 
Is superior to a rlght of set-off against the jdugment, if notice is pre- 
viously filed, who, with notice of such claimed set-off, takea an assign- 
ment of Uie judgment in settlement of his claim, merges his lien, and 
cannot set up such assignment as a défense to a suit in equity by the 
Judgment défendant to enforce hls rlght of set-off. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1548-1555; 
Dec. Dig. .S=>847.] 

Appeal from the District Court of the United States for the District 
of South Dakota; J. D. EHiott, Judge. 

Suit in equity by the Northwestern Port Huron Company against 
Howard Babcock. Decree for défendant, and complainant appeals. 
Reversed. 

A. J. Keith and L. M. Morris, both of Sioux Falls, S. D., for appel- 
lant 

L. W. Crofoot, of Aberdeen, S. D., for appellee. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. Appellant filed its bill in the court be- 
low to enjoin the collection of two judgments rendered against it and 
in favor of Olaf Iverson and Bjorn Iverson, respectively, on March 
1, 1907, in the circuit court of the county of Roberts, S. D., and also 
to hâve the amount due on certain promissory notes described in the 
bill offset against the amount due on said judgments. Babcock was 
the only défendant served with process ; the défendants Olaf Iverson 
and Bjorn Iverson not being found within the district of South Da- 
kota. The défendant Babcock answered the bill and pleaded as a dé- 
fense that the right of appellant to recover upon the notes set f orth in 
the bill had been finally adjudicated against it on the merits by the 
judgment of the circuit court for the county of Roberts in favor of 
Olaf Iverson. He further pleaded that he was the owner of said 
judgments by assignment thereof from the I versons; and that he 
took said judgments in settlement and satisfaction of two attorney's 
liens for services rendered in the action in which said judgments were 
obtained. No affirmative relief was asked in the answer. The cause 
came on for final hearing on the pleadings and proofs, and as a resuit 

^BsFoT Other cases se« same topic & KEY-NUMBBR in ail Key-Numbered Digests & Index» 
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thereof the bill was dismissed on the merits for want of equity. The 
pleadings and proof s established the f oUowing facts : 

On May 10, 1904, at Veblen, S. D., Olaf Iverson purchased from ap- 
pellant the following farm machinery at the agreed price of $3,469.60: 

1 Port Huron Traction Engine 30 Horse Power (traction rating) — Simple- 

Compound. 
1 Straw Bumlng Attachment. 
1 Jacket Force Feed Lubricator. 
1 Loeo Cab Mocking Bird Whistle Canopy Top. 
1 Port Huron Eusher Sépara tor, width of Cyllnder 40 inches; of Separator 

64 inches. 
1 Stacker Farmers Friend (Klnd). 
1 Band Cutter and Feeder Parsons (Klnd). 
1 Elevator-Weigher-Wagon Loader-Bagger Perfection (Kind). 
1 Drive Belt 150 feet long 8 Inches wide 4 ply-canvas Bubber, Saw MIll: 

Mounted-Unmounted : Right-Left Hand (Kind). 
1 Saw 18x36 (Canvas Cover). 

Port Huron Cyllnder Corn Sheller. 

Port Huron Husker-Shredder (Adjustable) Sieve. 
1 Ham Head Llght. 
1 "Woods Tender complète. 
1 Wood Tank 12y2 bbl. 
1 Tank Pump and Hose Free. 

In payment of this sum he executed and delivered to appellant the 
following promissory notes : 

Conslstlng of note due Oct 1, 1904 $1,219 60 

Note due Oct. 1, 1905 1,000 00 

Note due Oct. 1, 1906 1,000 00 

Note due Oct. 1, 1904 125 00 

Note due Oct 1, 1905 125 00 

$3,469 60 
— with interest at 8 per cent. 

Bjorn Iverson indorsed thèse notes before delivery. On or about 
February 11, 1905, appellant commenced an action against Olaf and 
Bjorn Iverson in the circuit court for the county of Roberts, S. D., 
to recover the amount due on the notes above mentioned, except the. 
note for $1,219.60, due October 1, 1904, which the complaint in the 
action admitted had been paid by the appHcation of the proceeds of 
a chattel mortgage foreclosure sale. The chattel mortgage having 
been given on the farm machinery by Olaf Iverson to secure the pay- 
ment of the notes. Appellant, in the action so commenced, claimed the 
right to déclare the remaining notes due by virtue of a certain provision 
ofi the chattel mortgage which gave the appellant the option to déclare 
the whole amount of the notes due on the happening of certain con- 
tingencies. Bjorn Iverson answered the complaint, but, as the ac- 
tion as to him was subsequently dismissed, his answer may be disre- 
garded. Olaf Iverson answered the complaint and specifically admit- 
ted the exécution and delivery of the notes, alleged that they had been 
paid, and by way of counterclaim set forth facts tending to show 
that the chattel mortgage given to secure the notes had been foreclosed 
in a county where the mortgage had not been recorded, and that by 
reason of this fact the appellant was liable in conversion to Olaf Iver- 
son for the value of the machinery. 
223 F.— 31 
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Appellant dctiied generally the allégations of the counterclaim. 
The cause subsequently came on for trial in the circuit court for Rob- 
erts county, and the appellant at the opening of the case moved to 
dismiss the action. The motion was granted as to Bjorn Iverson and 
denied as to Olaf Iverson. Judgment was subsequently entered in 
favor of Bjorn Iverson against appellant for costs amounting to $57.60. 
The motion to dismiss the action as to Olaf Iverson wras renewed by 
appellant at the close of ail the évidence and again denied as before. 
The trial proceeded on the counterclaim and resulted in a verdict by the 
jury in favor of Olaf Iverson against appellant for $3,500, being the 
alleged value of the property claimed to hâve been converted by ap- 
pellant. Judgment was subsequently entered on this verdict amounting 
to $3,512.60. The judgment of $57.60 was rendered March 6, 1907, 
and the judgment for $3,512.60, March 1, 1907. From the judgment 
in favor of Olaf Iverson, an appeal was prosecuted by appellant to the 
Suprême Court of South Dakota. For the purpose of that appeal a bill 
of exceptions was settled and allowed by the trial judge and became 
a part of the record. It appears from the bill of exceptions that the 
trial judge charged the jury as follows: 

"Gentlemen of the Jury: TJnder the undisputed évidence In this case the 
court Is of the opinion that Olaf Iverson Is entitled to a verdict at your hands 
for tlie value of this threshing rig. The court will therefore direct the 
following verdict. There is only one question for you to décide in this case 
and that is to décide what vpas the value of this threshing rig at the time 
it was taken by the plaintiff In this case for foreclosure under this mortgage 
sale. While some évidence has been offerod in regard to a sale being 
made of this machine, the court is of the opinion tliat said mortgage sale was 
a void mortgage sale and the plaintiff in this case has converted this thresh- 
ing machine to its own use and benefit. You may swear a bailiff, Mr. Clerk, 
to take charge of this jury. There is a blank left in this verdict for flUing 
in whatever amount you may find. After you bave ascertained the value 
of the machine you may insert that In the form of verdict. You may retire." 

On appeal the Suprême Court affirmed the judgment in favor of 
Olaf Iverson and denied a rehearing. The Suprême Court decided that 
the alleged conversion of the mortgaged property was properly plead- 
ed as a counterclaim and that there was sufficient évidence of conver- 
sion. Then follows this language in the opinion of the court: 

"It is further contended by the appellant that, if in fact there was sufficient 
évidence to establish the conversion of the mortgaged property, it does not 
appear that the défendant sustained any damages, and in any event he 
would be entitled to recover only the value of the property, less the amount 
of the mortgage debt. Tliis contention is untenable, for the reason that it 
was disclosed by the record that the plaintiff had previous to the trial 
disposed of the notes, and that they were still unpaid and outstanding as 
against the défendants. The plaintiff offered no évidence in the action tend- 
Ing to prove the amount due upon the notes, and hence the controversy as to 
the notes and amount due thereon was practically out of the case, and the 
défendant Olaf Iverson, having introduced évidence showing the value of the 
mortgaged machlnery at the time of its alleged conversion by the plaintifC, 
was entitled to recover the value of the same, and there was ample évidence 
to support the flndings of the jury that the value of the mortgaged property 
at the time of the conversion was $3,500 found by them In favor o£ the de- 
fendant Olaf Iverson by thelr verdict." 

After the affirmance of the judgment and déniai of a rehearing, 
but before the remittitur was sent to the lower court, the appellant 



NOKTHWESTERN PORT HDKOK CO. V. BABCOOK 483 

pctitioned the Suprême Court for a modification of the judgraent below 
in favor of Iverson. The relief asked for was that the case be re- 
manded to the circuit court, with directions to enter a judgment in 
favor of appellant for the balance due on the notes after deducting the 
amount of the judgment in favor of Olaf Iverson. In this pétition for 
a modification a claim was made for the amount due on ail the notes 
given by Olaf Iverson, including the first note due October 1, 1904. 
After a hearing of this pétition, the Suprême Court denied the same 
without opinion. The filing of the pétition for a modification was in 
effect an attempt to retry the case in an action at law on the f acts in an 
appellate tribunal, and we attach no more importance to the décision 
thereon than we do to the judgment of affirmance and the déniai of a 
rehearing. Whatever the Suprême Court did was as an appellate tri- 
bunal; it rendered no new judgment, but simply affirmed the judg- 
ment of the circuit court for Roberts county, which is the real judg- 
ment which adjudicated appellant's right to recover on the notes if 
such right was adjudicated at ail. 

The défendant Babcock was the attorney for the Iversons during 
ail the litigation in the state courts and had actual knowledge of ail the 
facts appearing therein. On April 24, 1907, less than a month after 
the rendition of the judgment in favor of Iverson, Babcock filed a 
notice with the clerk of the court where the judgment was docketed, 
claiming an attorney's lien under the laws of South Dakota for $1,800 
for services rendered in the action. July 31, 1908, he filed in the same 
place a notice pursuant to law that he claimed an attorney's lien for 
services rendered therein in the sum of $3,500. November 23, 1908, 
Olaf Iverson, in settlement of the claim of Babcock for attorney's 
fées, assigned, transferred, and set over ail his interest in and to the 
judgment in his favor against appellant to the défendant Babcock. 
February 11, 1909, Bjorn Iverson assigned the judgment in his favor 
against appellant to Babcock. No other considération for thèse judg- 
ments was paid by Babcock than the value of his services as attorney 
for the Iversons in the action in which the judgments were rendered. 

The pleadings and the évidence fully warrant the finding that the 
Iversons are nonresidents of the state of South Dakota and are insolv- 
ent as insolvency is defined by the law of that state (Civil Code 1903). 
By this law a person is deemed insolvent when he is unable to pay his 
debts as they become due in the ordinary course of business, which also 
is the définition of the common law. In Cunningham v. Norton, 125 
U. S. 90, 8 Sup. Ct. 811, 31 L. Ed. 624, it was said : 

"When a person is jinable to pay tiis debts he is understood to h& in- 
solvent. It is diflicult to glve a more accurate définition of iiisolvency." 

The définition of the bankruptcy law is not controlling hère. The 
évidence in the présent case is to the efiiect that appellant is owner and 
holder of ail the notes given by the Iversons on May 10, 1904, and no 
part of the same has been paid, except $352.70 paid October 15, 1904, 
which sum paid one note for $125 and interest amounting to $2.70; 
the balance of $225 being applied on the note for $1,219.60. What be- 
came of the amount received on foreclosure of the chattel mortgage, if 
any, does not appear. It is probable that the défendant was of the opin- 
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ion that, if the liability of the Iversons on the notes had not been ad- 
judicated in the suit in Roberts county, the amount due thereon be- 
came more or less immaterial. 

It thus appears f rom the f oregoing f acts that, if appellant may not 
be granted the relief prayed for in this action, it will hâve lost, not only 
the purchase price of the farm machinery, but will also be obliged to 
pay the Iverson judgments now amounting to over $5,500. Such an 
unjust resuit ought not to be brought about, unless there be no escape 
therefrom under well-settled principles of law and equity. The de- 
fendant Babcock seeks to defeat the relief asked for by appellant by 
insisting that the right of appellant to recover anything on the notes 
given by Iverson was finally adjudicated against it by the proceedings 
in the circuit court and Suprême Court of the state of South Dakota, 
and in this behalf the well-established rule of law is invoked that, where 
the second suit is upon the same cause of action and between the same 
parties as the first, the judgment in the former is conclusive in the lat- 
ter as to every question which was or might hâve been presented and 
determined in the former. The law is plain enough in cases of the kind 
mentioned, but the question for détermination in this case, as well as ail 
others of like character, where the plea of res judicata is interposed, 
is : Do the facts show that the question at issue was determined on its 
merits or might hâve been so determined in the former action? That 
we may not be misunderstood, it is proper to state that in any examina- 
tion we may make of the proceedings in the Suprême and circuit courts 
of South Dakota, which resulted in the Olaf Iverson judgment, our 
single object will be to détermine from such examination whether the 
right of the appellant to recover on the Iverson notes was adjudicated 
therein, or whether, under the circumstances in that case, the right of 
the appellant to recover on the notes might hâve been determined there- 
in on the merits. Whatever the proceedings were in the state courts, 
they stand hère unquestioned. 

The first question presented for décision is : Was the right of appel- 
lant to recover on the notes decided on the merits in the former suit ? 
This cannot be seriously claimed ; neither the trial court nor the Suprême 
Court had any such idea and such was not the fact ; and défendant Bab- 
cock bas at ail times known this. Appellant desired to get out of the 
circuit court for Roberts county and moved at the beginning of the trial 
and at its close to dismiss its action, but it was held for the purpose 
only of trying the issues arising on the counterclaim. The Suprême 
Court, on appeal from the judgment in reply to the suggestion of coun- 
sel for appellant that Iverson could not recover only the value of the 
property alleged to bave been converted, less the mortgage debt, used 
the language hereinbefore quoted, showing clearly that the Suprême 
Court had no idea that the liability of the Iversons on the notes had in 
any wise been adjudicated in the court below. 

[ 1 ] We bave no doubt that we bave the right to examine the opinion 
of the Suprême Court in a case of this kind in order to properly inter- 
pret its judgment. A duly certified copy of the opinion was introduced 
in évidence in the court below, and the Revised Codes of South Dakota 
1903, c. 2, art. 3, par. 634, p. 117, also page 872, provide for the filing of 
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thèse opinions as public records. Stearns v. Lawrence, 83 Fed. 738, 28 
C. C. A. 66. 

[2] The trial judge had no idea that the right of recovery on the 
notes was in any way involved at the trial in the circuit court for Rob- 
erts county, as appears by his language hereinbefore quoted, taken from 
the bill of exceptions duly settled and allowed. We therefore think 
that it is plain from the face of the record that the right to recover on 
the notes was not in fact decided on the merits. We next corne to in- 
quire if, under the facts in this case, the appellant's right to recover 
on the notes niust be held to hâve been adjudicated against it in the 
former suit for the reason that it might hâve been. We do not think 
that this is a case where the might-have-been rule can be applied. It 
must be borne in mind that although appellant in the former suit en- 
deavored to get out of court it was far from being successful, and not- 
withstanding its désire to get out, it may insist upon whatever rights 
its forced position gave it. This being the case, it is proper to inquire 
as to what was the status of appellant with référence to its claim on 
the notes at and during the proceedings in the state court. This is cer- 
tainly not a case where a party to a former action has negligently failed 
to set up a claim therein which he might hâve set up — far from it. Ap- 
pellant went into the circuit court asserting in his complaint the exécu- 
tion and delivery of the notes by the Iversons and praying for judg- 
ment. Olaf Iverson specifically admitted the exécution and delivery of 
the notes. Laying aside for the moment the counterclaim in which 
Olaf Iverson was plaintifF, the appellant, when the trial opened, was 
entitled to judgment on the pleadings for the amount due on the notes 
sued upon without offering any évidence whatever. What did appel- 
lant fail to do in the circuit court of the state to establish his right of 
recovery on the notes? The answer to this question will détermine 
whether the liability of the Iversons on the notes might bave been de- 
termined in the suit in the circuit court for Roberts county, and also as 
to whether the appellant was guilty of such négligence as will bar it 
from any relief in the présent action. It could not control the charge 
of the court. It was in court with its claim established beyond a doubt, 
and, while it was held there so that Iverson could prove his claim 
against it, Iverson recovered a $3,500 verdict and appellant nothing. 
On its appeal from the judgment it urged that, in case the Iverson ver- 
dict must stand, it be allowed as a crédit on the amount due on the 
notes. In its pétition for a modification of the judgment, it asked the 
same thing, and now, when attempting to accomplish the same purpose 
in the présent action, it is met with the défense that it may not do it 
hère for the reason that it might bave done it there. In view of the 
facts appearing of record, it is quite plain, we think, that it cannot be 
Said that appellant might bave litigated the liability of the Iversons on 
the notes in question in the circuit court for Roberts county, and for a 
much stronger reason it cannot be said that appellant was guilty of such 
négligence in presenting its claim in that litigation as would bar it from 
any relief in equity in the présent action. We are therefore of the opin- 
ion that the plea of former adjudication has wholly failed, and that the 
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facts presented in the record entitle the appellant to resort to a court of 
equity for relief, if he be otherwise entitled thereto. 

[3] It certainly would be inéquitable to allow the défendant to en- 
force the judgment now amounting to more than $5,500 against the 
appellant, and we cannot see that the position in which appellant finds 
itself has been in any wise brought about through its own négligence or 
fault. The following cases we think establish beyond doubt that a 
court of equity, under the facts proven in this case, has the right tO' al- 
low an équitable set-off against the judgment, although it be a judgment 
of a State court. Gaines v. Fuentes, 92 U. S- 10, 23 L. Ed. 524 ; Barrow 
V. Plunton, 99 U. S. 80, 82, 25 L. Ed. 407; Johnson v. Waters, 111 U. S. 
640, 667, 4 Sup. Ct. 619, 28 L. Ed. 547 ; Arrowsmith v. Gleason, 129 U. 
S. 86, 101, 9 Sup. Ct. 237, 32 L. Ed. 630; Marshall v. Holmes, 141 U. S. 
599, 12 Sup. Ct. 62, 35 L. Ed. 870; National Surety Co. v. State Bank 
of Humboldt, 120 Fed. 593, 56 C. C. A. 657, 61 L. R. A. 394 (8th Cir- 
cuit). 

By the clear weight of authority, the nonresidence of a judgment 
créditer is in itself sufficient ground to justify a court of equity to 
interpose and allow a set-off against the judgment. Especially would 
this be true if the judgment créditer be both insolvent and nonresident. 
North Cliicago RoUing Mill Co. v. St. Eouis Ore & Steel Co. et al., 152 
U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565, in which case it was said : 

"In addition to insolvency, it Is held liy many well-considei-ed décisions, 
including tliose of Illinois, that the nonreiïidence of tliG party against wliom 
the set-off is asserted is good ground for équitable relief. Quick v. Lemon, 
10.Ô 111. 578 ; Taylor v. Stowell, 4 Metc. (Ky.) 175 ; Forbes v. Cooper, 88 Ky. 
285, 11 S. W. 24 ; Edminson v. Baxter, 4 Ilayw. (Tenn.) 112 [9 Am. Dec. 751] ; 
Davis V. Milburn, 3 lowa, 163. It is not deemed necessary to review thèse 
oases and make quotations froni them. They fully establisli the principies 
for which they are cited." 

In Loy V. Alston et al., 172 Fed. 90, 96 C. C. A. 578, it was said : 

"If the court below should décline to grant relief in this suit, tlie com- 
plainant must pay the anioimt due upon the judgment against hini, and then 
bring another action at law in North Carolina upon bis Missouri judgment 
and collect the judgment lie may recover in that action * « * by subse- 
qfuent exécution or other proeess issued in that state. This remedy is not 
as prompt, efficient, and adéquate as the simple decree of this court that 
Alston shall crédit on the judgment it has reudered in his favor the amount 
due to Loy on the judgment against Alston in the state court." 

[4] Défendant sets up in his answer that the considération for the 
assignment of the judgments from the Iversons to him was in considér- 
ation of légal services rendered in the actions in which the judgments 
were obtained. It is not pleaded, however, in the answer, that the de- 
fendant has an attorney's lien upon the Iverson judgments for reason- 
able attorney's fées rendered in the action in which the judgments were 
obtained, with a prayer that the amount of this lien be ascertained, and 
that it be held superior to the right of set-off asked by appellant. The 
straight claim is made that the défendant is owner of the judgments 
and of the whole thereof, and that the judgments were obtained from 
the Iversons in settlement of the liens for services filed by the défend- 
ant. It is argued in brief that the laws of South Dakota provide for 
an attorney's lien upon money due his client in the hands of an adverse 
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party from the time of giving notice to the adverse party or after judg- 
ment in a court of record; that such a notice may be given and the lien 
may be made effective against the judgment debtor by entering the same 
in the judgment docket opposite the entry of the judgment. Revised 
PoUtical Code 1903, § 702. It seems also to be the law of South Dakota 
that this lien is superior to the right to set off mutual judgments, if the 
notice is given or filed before the institution of proceedings to set ofï 
the judgments, except as to mutual judgments rendered in the same 
action. Pirie v. Harkness, 3 S. D. 178, 52 N. W. 581 ; Hroch v. Ault- 
man & T. Co., 3 S. D. 477, 54 N. W. 269; Sweeney v. Bailey, 7 S. D. 
404, 64 N. W. 188 ; Lindsay v. Pettigrew, 8 S. D. 244, 66 N. W. 321. 

We are not called upon in this case to détermine what might hâve 
been donc if défendant was hère asserting an attorney's lien for a rea- 
sonable amount for the reason that the défendant has become the owner 
of the judgments and the liens no longer exist. The lesser interest has 
been merged in the greater. We certainly, as a court of equity, could 
not treat the whole amount due on thèse judgments as an attorney's 
lien and give it precedence over the right of the appellant to set off the 
amount due on the notes against the judgment. Upon the whole record 
we are of the opinion that the judgment below must be reversed and 
the case remanded, with instructions to the trial court to grant the relief 
prayed for in the bill. 

And it is so ordered. 



CHOT GUM V. BACKUS, Commissloner of Immigration. 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.) 

No. 2475. 

1. Habeas CoEPtJs <S=^56 — Pétition— StTFFiciENcT as Against Demubreb. 

Where a pétition for liabeas corpus Is tested l)y demurrer, tlie state- 
ments of fact tlierein must be taken as true, but statements of mero 
conclusions will not be taken as true. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 50; Dec. 
Dig. ®=56.] 

2. Aliens <S=>18 — Immigration— PowEB to Begulaote ob Restkict. 

Congress may exclude aliens, regulate tbeir coming, provide for their 
déportation, and confer on the executive department or subordinate 
officiais thereof the duty to enforce the law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §| 70-72; Dec. 
Dig. <S=j18.] 

3. Constitutional Law <®=»318 — Depobtation of Alien— Pkoceedings— 

Due Pbocess of Law. 

A proceeding to déport an alien is not a criminal prosecution, within 
the flfth and slxth amendments, and an alien may be deported without 
a hearing of a judicial character. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 949; 
Dec. Dig. <S=»318.] 

(gssFor other cases see same topic & KBY-NUMBjSK in ail Key-Kumbered Dlgests & Indexes 
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i. Aliens ®=>32 — Déportation— TiMB for Proceedings. 

A Chinese prostitute may be deported, though proceedings against her 
were not begun vvithin three years after her eutry into the eountry. 

[Ed. Note. — For other cases, see Aliens, Cent. Oig. §§ 84, 92-95; 
Dec. Dig. <S=332. 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

5. Aliens ®=32 — Déportation— Pkoceedings—Rules—Validitt. 

A rule goveming proceedings to déport aliens, whieh accords to an 
alien a right to Inspect the warrant of arrest and ail évidence on whlch 
it was issued and to be apprised, at siich stage of the hearing as the 
ofBcer before whom it is being held may deeiu proper, that he may be 
represented by counsel, who shall be permitted to be présent during the 
further conduct of the hearing, to inspect and make a copy of the minutes 
of the hearing so far as it has proceeded, and to ofCer évidence to meet 
any évidence proviously or subsequently presented by the govemment, 
and which gives to the alien an opportunity to show cause why he should 
not be deported in view of new facts proved, is not so arbitrary as to 
deprive the alien of a fair though summary hearing, and is not beyond 
the povver of the executive department, empowered to enforce the law, 
to enact. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ©=»32.] 

& AxiENS ©=32 — Proceedings to Déport— Validitt. 

Where an alien in déportation proceedings and her counsel were given 
an opportunity to inspect the warrant and the testimony taken prelim- 
iiiarily to its issuance and make a copy of the minutes of the hearing, 
the alien was sufflclently put into possession of ail information neces- 
sary to enable her to prépare her défense and produce testimony es- 
sential to her cause, and she was not deprived of a fair and impartial 
hearing. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

7. Aliens <®=>32— Proceedings to Déport— A'' alidity. 

ïhe practice of forwarding to the Bureau of Immigration, in accord- 
auce vvith a rule in déportation proceedings, the full record of a déporta- 
tion proceeding, docs not infringe any constitutional rlght of the alien 
sought to be deported. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <®=332.] 

8. Aliens (©=32 — Proceedings to Depobt—Validity. 

An alien in déportation proceedings is not legally entitled to the right 
to cross-examine wituesses giving testimony preliminary to tJie issuance 
of the warrant of arrest, and an alien who may produce the testimony 
of any witness may not complain of a refusai to recall the witnesses 
preliDiinarily examiued for cross-examination. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=>32.] 

9. Aliens <g=S2 — Proceedings to Déport— Valtditt. 

In proceedings to déport an alien, affldavlts procured by the govern- 
ment are admissible, though taken without flrst notifying the alien of the 
intention to take them and without aft'ording her the privilège of cross- 
examination, where the affidavits were iuspected by her counsel, and no 
obiection was interposed on the ground that the alien was not given an 
opportunity to answer them, and no request for an extension of time lu 
whlch to produce testimony to réfute them was made. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ©::=32.] 

.gEaFor other cases see same topie & KBY-NUMBER in ail Key-Numbdred Dlgests & Indexes 
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10. IlABEAS CoKPTjg <S=>54 — Conclusions — Depobtattow Pboceedings. 

An allégation in a pétition by an alien, held for déportation, for re- 
lease from custody, that the Immigration inspector or the commissioner 
submitted évidence detrimental to the alien, whicli évidence was never 
presented to her for inspection, but was clandestinely forwarded to Wasb- 
ington, and that by reason thereof she was denied an opportunity to 
gee and inspect it or to rebut It, is but a conclusion, and Is InsufBcient 
to support a charge of bad faith essential to justify judicial interférence 
with the action of the executive cîepartmeut or subordinate officers 
charged with the duty of entorcing the law. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. § 51 ; Dec 
Dlg. ®=»54.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. Dooling, Judge. 

Pétition for habeas corpus by Cho)- Gum, sometimes referred to as 
Lo King, against Samuel W. Backus, as Commissioner of Immigration 
at the Port of San Francisco. From a judgment dismissing the pétition 
on sustaining a demurrer thereto, petitioner appeals. Affirmed. 

Geo. A. McGowan, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WODVERTON, District Judge. This cause is hère on appeal from 
a judgment dismissing a pétition for a writ of habeas corpus ; a demur- 
rer having been sustained to such pétition, The petitioner is a Chinese 
woman, who is charged with being unlawfully in this country because 
engaged in practicing prostitution, and is held for déportation upon 
warrant of the S'ecretary of Commerce and Labor. The purpose of 
suing out the writ was to effect her release from such custody. 

The alleged illegality of her restraint consists in abuse of discrétion 
by the immigration officers in the examination of the petitioner for dé- 
portation, and in f ailing to render her a f air and impartial hearing, in the 
following particulars : 

(1) Incorporating into the record against the petitioner the testimony 
of Leong Toe, Ton Yook Lan, and Wong Go, and refusing to set a time 
and place for the examination of said witnesses on behalf of petitioner. 

(2) Taking the testimony of Arthur D. Layne and Dennis Bohle on 
affîdavit against petitioner, without notice to her, and withholding the 
fact that such testimony had been taken until the final hearing, and em- 
bodying the same in the record without affording opportunity to her 
of answering the same. 

(3) Submitting évidence detrimental to the petitioner's case, previ- 
ously withheld and clandestinely forwarded to the department, after the 
close of the hearing, and not affording her an opportunity of answering 
such évidence, and so abridging and limiting the right of her counsel 
as to prevent him from ascertaining ail the évidence against her. 

(4) Submitting évidence against petitioner in the form of oral exam- 
ination of witnesses had prior to according her the right of an attor- 

)Ê::r>For other cases see same topio & KEY-NUMBKR in aU Key-Numbered Digesta & Indexes. 
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ney, and thereafter presenting évidence in behalf of the government in 
the form of affidavits without affording petitioner the opportunity of 
confronting any of the witnesses appearing against her. 

A copy of the proceedings before the immigration offîcers is append- 
ed to the pétition, so that what was actually done is made to appear 
f rom the record. 

The testimony of Leong Toe, Ton Yook Lan, and Wong Go was 
taken by question and answer before Inspector F. H. Ainsworth Sep- 
tember 20, 1912, and on the same day Samuel W. Backus, Immigration 
Oommissioner at San Francisco, recommended to the Department of 
Commerce and Labor that a warrant issue for the arrest of petitioner 
and Leong Toe, because f ound in a well-known house of prostitution ; 
the said petitioner Choy Gum claiming to hâve been in this country for 
19 years, although only 21 years of âge. 

On September 21st the department declined to issue the warrant. 
On September 2Sth the commissioner again wired that : 

"It now appears that Choy Gum's true name is Lo King, landed October 
23, 1908, from steamship China as wife of native." 

Whereupon, on the next day, the acting Secretary of Commerce and 
Labor directed that petitioner be taken into custody and granted a 
hearing to enable her to show cause why she should not be deported. 

On October lOth a hearing was had before Inspector Ainsworth, at 
which were présent petitioner and lier counsel, and petitioner was ex- 
amined through an interpréter. Her counsel was advised that he could 
ask her any questions he thought pertinent, or make any statement he 
wished, but he only asked that the matter be continued. Counsel was 
thereupon provided with the previous record in the case, being a record 
of the whole proceeding, with the exception of what occurred on that 
day in his présence, and the hearing was continued until October 24, 
1912, to give petitioner opportunity to show cause why she should not 
be deported. 

The next recorded proceeding bears date November 7, 1912, and 
shows the hearing to hâve been continued to that time. At this hear- 
ing counsel for petitioner advised the inspector that the évidence in her 
behalf would be submitted in the form of affidavits, and the government 
offered in évidence the affidavits of two policemen, namely, Arthur D. 
Layne and Dennis Bohle, copies of which had been furnished counsel. 
Counsel for petitioner at the same hearing entered protest, first, against 
any f urther action being taken in the cause, on the ground that petition- 
er had resided continuously in the United States for more than three 
years prior to the date of the arrest ; second, against the incorporation 
into the record of the testimony of Wong Go and Ton Yook Lan, on the 
ground that petitioner had not been accorded the opportunity of cross- 
examining, and against closing the hearing without aiïording such op- 
portunity ; tliird, against the introduction of the affidavits of Layne and 
Bohle, on the ground that the évidence was presented af ter the petition- 
er was permitted the right of counsel, and counsel was not afforded the 
opportunity to cross-examine the affiants ; and, f ourth, that the proceed- 
ing is in violation of the rights of an alien domiciled in the United 
States, and contrary to the letter and spirit of the Constitution. When 
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it was announf ed by the inspector that the hearing would be closed and 
counsel's protests would be forwarded along with the record and évi- 
dence to Washington, counsel f urther protested against the limitation of 
the petitioner in properly presenting a f uU and adéquate défense. 

The affidavits which counsel announced would be submitted in behalf 
of petitioner were accordingly submitted, and were incorporated in the 
record, which was subsequently transmitted to the Secretary of Com- 
merce and Labor for his considération. Based upon the proofs thus 
submitted, the Acting Secretary of Commerce and Labor, on November 
15th, commanded petitioner's déportation. 

[ 1 ] The pétition for the writ being tested by demurrer, the state- 
ments of fact made in the pétition must be taken as true, but this does 
not apply to statements of mère conclusions. 

[2, 3] In Zakonaite v. Wolf, 226 U. S. 272, 275, 33 Sup. Ct. 31, 32 
(57Iv.Ed. 218), itissaid: 

"It is entlrely settled that the authority of Congress to prohibit aliens 
from comiug within the United States and to regulate thelr coming includes 
authority to impose conditions upon the performance of which the continued 
liberty of the alien to réside within the bounds of this country may be made 
to dépend ; that a proceeding to enforce such régulations is not a criminal 
prosecution, within the meaning of the flfth and sixth amendments; that 
such an inquiry may be properly devolved upon an executive department or 
subordinate officiais thereof ; and that the flndings of fact reached by such 
officiais, after a fair, though summary, hearing, may constitutionally be 
made conclusive, as tbey are made by the provisions of the act in question." 

This holding has been later reaffirmed in Bugajewitz v. Adams, 228 
U. S'. 585, 591, 33 Sup. Ct. 607, 57 L. Ed. 978. In an earher case 
(Yeung How v. North, 223 U. S. 705, 32 Sup. Ct. 517, 56 L. Ed. 621), 
the contention was made that the statute and procédure thereunder (the 
case being one for déportation) deprived the petitioner of due process 
of law under the Constitution, inasrauch as there was no provision by 
which the commissioner could procure or compel the attendance of wit- 
nesses, and because such alien lawfuUy in this country could not be de- 
ported without a hearing of a judicial character. Notwithstanding such 
contention, the appeal was dismissed. For this statement of the case, 
see Low Wah Suey v. Backus, 225 U. S. 460, 468, 32 Sup. Ct. 734, 56 
L. Ed. 1165. Thèse authorities answer fully the constitutional objec- 
tion insisted upon by counsel for appellant. 

[4] The protest against f urther action on the part of the immigra- 
tion officers, because the petitioner was not proceeded against within 
three years after her entry into the country, is also answered by Buga- 
jewitz V. Adams, supra. 

[ 5 ] Immigration rule 22, in pursuance of which the proceeding was 
had in the présent controversy, accords to the alien a right to inspect 
the warrant of arrest and ail évidence upon which it was issued, and to 
be apprised, at such stage of the hearing as the officer before whom it 
is being held may deem proper, that he may thereafter be represented 
by counsel. If counsel be selected, he shall be permitted to be présent 
during the further conduct of the hearing, to inspect and make a -copy 
of the minutes of the hearing, so far as it has proceeded, and to ofïer 
évidence to meet any évidence theretofore or thereafter presented by 
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the govemment ; and if, during the hearing, new facts are proved which 
constitute a reason, additional to those stated in the warrant of arrest, 
why the alien is in the country in violation of law, the ahen is entitled 
to hâve his attention directed to such facts and reason, and to be given 
an opportunity to show cause why he should not be deported therefor. 
The rule has the approval of the Suprême Court in the foUowing lan- 
guage : 

"Oonsidering the summary eharacter of the hearing provided by statute 
and the rights given to counsel In the rules prescribed, we are not prepared 
to say that the rules are so arbltrary and so manifestly intended to deprive 
the alien of a fair, though summary, hearing as to be beyond the power of 
the Seeretary of Commerce and Labor under the authorlty of the statute." 
Low Wah Suey v. Backus, supra, 225 U. S. 472, 32 Sup. Ct 737, 56 L. Ed. 
1165. 

[6-8] The testimony of Leong Toe, Ton Yook Lan, and Wong Go, 
the embodying of which in the record is complained of, was taken pre- 
liminarily to the issuance of the warrant of arrest, and the petitioner 
was allowed the right to inspect such warrant and the testimony in 
accordance with the injunction of the rule. Having had the opportunity 
to inspect the warrant and the évidence, and the right by counsel to 
inspect and niake copy of the minutes of the hearing, the petitioner 
was put into possession of ail information necessary to enable her to 
concert her défense, and to produce such witnesses and testimony as she 
may bave deemed essential to her cause. By a subseciuent clause in the 
rule, the f ull record is required to be forwarded to the Bureau of Immi- 
gration, and no constitutional right of the petitioner can be infringed 
by such a practice. Emphasis is placed, however, upon the refusai of 
the inspecter to recall such witnesses for examination by the petitioner, 
or to afford her an opportunity for cross-examining them. But, the tes- 
timony being preliminary to the issuance of the warrant, she was not 
legally entitled to the right of cross-examination. The statute does not 
give authority to issue process to compel the attendance of witnesses in 
behalf of persons detained for inquiry touching their right to remain 
in this country. Low Wah Suey v. Backus, supra. And it does not 
appear that the petitioner might not bave produced the testimony of any 
witness she so desired. Indeed, the record would indicate that she was 
afïorded such opportunity. Hence she cannot complain of the inspec- 
tor's action in that regard. 

[9] The next contention arises touching the admission in évidence 
of the affidavits of Layne and Bohle. It is complained that such testi- 
mony by affidavit was taken without notice to petitioner; that she was 
not afforded the opportunity of cross-examination ; and that the testi- 
mony was embodied in the record without affording her opportunity for 
answering it. 

The affidavits were inspected by counsel for petitioner, and the only 
objection or protest made to their admission was that the petitioner 
was not afforded the opportunity to cross-examine the affiants ; none 
was interposed on the ground that petitioner was not given the oppor- 
tunity of answering them ; nor was any request made for an extension 
of time in which to produce further testimony to réfute the same. So 
the question rests on the propriety of admitting affidavits in évidence, 
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against petitioner, wîthout first having notified her of the intention of 
taking such affidavits, and without afifording her the privilège of cross- 
examination. 

This kind of testimony, while net ordinarily compétent for judicial 
inquiry in the sensé of a trial in a court of justice, has nevertheless been 
resorted to before executive officers and boards of immigration inspec- 
tors for determining the right of aliens to remain in this country, and 
yet the aliens hâve been ref used their liberty upon habeas corpus, where 
the inquiry appeared to be fair and impartial, and where the immigra- 
tion officers had bèen guilty of no abuse of discrétion reposed in them. 
Such a case was Healy v. Backus, Commissioner of Immigration, 221 
Fed. 358, recently decided by this court. In that case many affidavits 
were taken and admitted, both for and against the petitioner, and a 
very wide range of inquiry was indulged in by which information was 
gathered by means of letters and reports, and yet the court was of the 
view that the inquiry was fairly conducted toward the aliens vvhom 
Healy représentée!, and without abuse of discrétion on the part of the 
immigration officers, and consequently refused to liberate them upon 
habeas corpus; there being pertinent testimony adduced from which 
the finding made could be reasonably inferred. To the same purpose 
are also the recently decided cases of White v. Gregory, 213 Fed. 768, 

130 C. C. A. 282, in this court, and United States v. Uhl, 215 Fed. 573, 

131 C. C. A. 641, in the Circuit Court of Appeals for the Second Cir- 
cuit. 

The language of the court in Low Wah Suey v. Backus, supra, 225 
U. S. 468, 32 Sup. Ct. 735, 56 L. Ed. 1165, is pertinent for répétition 
hère: 

"In order to suceessfully attack by judicial proceedings the conclusions 
and orders made upon such hearings, it must be shown that the proceedings 
were manifestly unfair, that the action of the executive officers was such 
as to prevent a fair investigation, or that there was a manifest abuse of the 
discrétion committed to them by the statute. In other cases the order of 
the executive officers, within the authority of the statute, Is final." 

We are not convinced, from the pétition and the record made a part 
thereof, that any unfairness or impartiality was practiced by the im- 
migration officers in the conduct of petitioner's examination touching 
her déportation, nor do we find that they were guilty of any abuse of 
discrétion. The objections and protest insisted upon, therefore, are 
not well taken. 

[10] As it relates to the charge that the immigration inspecter or 
the commissioner submitted évidence of some kind detrimental to the 
petitioner, and that such évidence was never presented to petitioner for 
inspection, but was clandestinely f orvvarded to Washington, and that by 
reason thereof the petitioner was denied any opportunity to see and 
inspect such évidence, or to rebut the same, the statements are but con- 
clusions, without assertion of facts in their support. Such allégations 
are insufficient to support the charge of bad faiûi. Low Wah Suey v. 
Backus, supra, 225 U. S. 472, 32 Sup. Ct. 734, 56 h. Ed. 1165. 

Judgment of the District Court affirmed. 
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HAMILTON TRUST CO. v. COBNUCOPIA MINES CO. OF OEEGON et al. 

(BISHER, Intervener). 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.) 

No. 2526. 

1. Appeal and Eeeor ©=5150 — Parties Entitled to Appeal. 

In a suit by the trustée named in a corporate mortgage to foreclose 
such mortgage, a recelver was appointed to operate the property pen- 
dente lite, and the property was ordered sold and was sold to a trustée 
for the bondholders, who, in payment of the amount due, surrendered 
the bonds, which were tliereupon canceled. The trustée was fully paid 
and its cause of action fully and completely discharged of record. An 
employé of the receiver obtained a judgment for Personal injuries, in- 
tervened in the foreclosure suit, and proeured a decree adjudging that 
he had a lien on the property for the amount of his judgment. A new 
corporation, to which the purchaser conveyed, was not a party to the 
proceedings and had not asked to be made a party, and the mortgage 
trustée did not represent It. Ueld, that such trustée had no appealable 
Interest in the controversy, and an appeal by It would be dismissed, as 
It had parted with whatever rights it had in the property and could not 
be prejudiced by subséquent proceedings, and it was not interested in 
the reversai of the decree to avoid liability for a defîclency in the funds 
of the recelvership to pay the judgment, as it was not liable for any 
such deflciency. 

[Ed. Note. — For other cases, see Appeal and ETror, Cent. Dig. §§ 934- 
946; Dec. Dig. ©==150.] 

2. Appeal and Ereoiî <S=»150— Parties Entitled to Appeal. 

Every person desiring to appeal from a decree must be Interested In 
In the subject-matter of the litigation, and the interest must be immédi- 
ate and pecuniary and not a remote conséquence of the judgment and 
must be substantlal ; a merely nominal party to the action not having 
a rlght to appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 
934-946; Dec. Dig. (2=150.] 

3. Appeal and Errob <s=3l50 — Parties Entitled to Appeal. 

The interest of a party seeking to appeal must be subsisting, and 
though a party may hâve an appealable interest at the commencement 
of a suit, if that interest has terminated before the entry of the judg- 
ment or decree sought to be appealed from, he cannot appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 934- 
946; Dec. Dig. <ss=>150.] 

4. Appeal and Ereob <®=>150 — Parties Entitled to Appeal. 

The right or title which a party seeking to appeal seeks to establlsh 
must be his own and not that of a third person. 

[Ed. Note.— For otlier cases, see Appeal and E'rror, Cent. Dig. §§ 934- 
946; Dec. Dig. <S=>150.] 

5. MOHTGAGES ®=3551^F0RECL0SURE OF CORPORATE MoRTGAGE— EXPENSES Or 

KeCEIVERSIIIP— LlAlîILlTY OF PHOPEBTY. 

In a suit to foreclose a corporate mortgage, a receiver was appointed 
by an order which authorized him to operate the mortgaged property 
and from the moneys coming into his hands to pay the necessary es- 
penses incident to such opération. The foreclosure decree provided for 
the payment out of the proceeds of sale of tlie expenses of the recelver- 
ship prior to the payment of the amount due the bondholders. The pur- 
chaser at the sale paid the purchase price by the surrender of bonds 
without the payment into court of any funds for the adjustment or pay- 

(ÊissFor other cases see same topic &. KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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ment o( the espenses of the receivershlp. Eeld that, such expenses not 
having been adjusted or paid at the time of the conveyance, the pur- 
chaser took the property burdened with whatever deficiency there mlght 
be In such expenses. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1578, 1579; 
Dec. Dig. ©==551.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Chas. E. Wolverton, Judge. 

Action by the Hamilton Trust Company against the Cornucopia 
Mines Company of Oregon and others, in which John L. Bisher, Jr., 
by John L. Bisher, his guardian ad Htem, intervened. From a judg- 
ment in favor of the intervener, complainant and the défendants ap- 
peal. Appeal dismissed. 

Emmett Callahan and Wood, Montague & Hunt, ail of Portland, 
Or., for appellants. 

Boothe & Richardson and Charles A. Johns, ail of Portland, Or., 
for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On April 1, 1905, the Cornucopia 
Mines Company of Oregon, hereinafter referred to as the mines 
Company, issued $300,000 in first mortgage bonds, with interest at 6 
per cent, per annum, interest payable semiannually. To secure the 
bonds, the mines company made and executed a first mortgage upon 
certain particularly described mines and other property of the com- 
pany, and named the Hamilton Trust Company, of Brooklyn, N. Y., 
hereinafter called the trust company, as trustée. The bonds vvere sold, 
and when they became due and payable on April 1, 1911, the mines 
company made default in payment of the principal sum of $300,000, 
and likewise defaulted in the payment of the interest on the bonds 
in the sum of $99,000. On December S, 1911, the trust company filed 
its bill of complaint in the United States Circuit Court for the Dis- 
trict of Oregon against the mines company and other défendants to 
foreclose the mortgage. In the complaint the lands and other prop- 
erty of the mines company were particularly described in détail. Serv- 
ice having been had upon the mines company and the other défendants, 
C. E. S. Wood, one of the attorneys for the complainant, moved the 
court for the appointment of a receiver, based upon the bill of com- 
plaint and the affidavit of Emmett Callahan, who for eight years had 
laeen the gênerai agent and attorney for the mines company. In this 
affidavit it was alleged : 

"That it is necessary that said mines should continue in opération and de- 
velopment; that, if the said mines were closed down and ceased to be op- 
erated and developed, great irréparable Injury and loss would occur by said 
mines being closed down and not operated ; that, if said mines are not con- 
tinued in opération and development, the stamp mill, electric power plant, 
engines, pumps, and other machinery will greatly deteriorate in value and 
loss; that the tunnels, shafts, winzes, stopes, and other underground open- 
Ings and workings of said Cornucopia mining claims and mines would cave 
In and be greatly damaged and great loss tollow by the action of the éléments 

«S— 'Pnr other cases see same toplc & KEY-NXJMBER la ail Key-Numbered Digests & Indexes 
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and floodlng of sald openlngs In sald mines and mlning clalms fliling up 
wlth water deterlorating, destroying, and damaging sald mines and mlning 
daims, its buildings and operattng plants, In a reasonably estimated sum 
of at least from $40,000 to $100,OCK)." 

Upon this showing the court, on December 21, 1911, appointed 
Robert M. Betts receiver of the real and personal property of the 
mines company, with authority to continue the opération of said min- 
ing and other property, and every part and portion thereof, as thereto- 
fore operated, and to préserve the said property in proper condition 
and keep the same in repair and to employ such persons and make such 
payments and disbursements as might be needful and proper in doing 
so. It was further ordered : 

"That, out of the moneys tliat shall come into the hands of sald receiver 
from the opération of said property or otherwise, he shall pay the necessary 
expenses incident to the opération of said property, and hold the remalnder, 
if any there be, subject to the order of the court." 

On January 2, 1912, Betts qualified as such receiver and took pos- 
session of the property and proceeded to operate the same as directed 
by the court. The mines company, on January 22, 1912, filed its dé- 
marrer to the bih of complaint, which demurrer was by the court on 
February 19, 1912, overruled, and, the mines company refusing to 
plead further, the court ordered that the bill of the plaintiff be taken 
as confessed against the mines company and the other défendants. A 
final decree of foreclosure and sale was made and entered in favor of 
the trust company and against the mines company and the other de- 
fendants on April 30, 1912. The decree provided that the trust com- 
pany hâve and recover the sum of $422,940 and interest, as therein pro- 
vided, and the further sum of $10,000 as attorneys' fées, together with 
its costs and disbursements to be taxed, and that the mortgaged prop- 
erty described in the bill of complaint should be sold under the direc- 
tion of a spécial master appointed by the court. It was further pro- 
vided : 

"That the purchaser or purchasers of said mortgaged property at such 
sale shall be entitled to use and apply In niakiug payment of the purehase 
priée any of the outstanding bonds secured by said mortgage, as therein 
provided, but a sufflclent portion of the purehase prlce shall be pald in cash 
to provide funds for payment of ail costs and expenses incurred herein, 
and that the master return the cash proceeds of said sale to the clerk of this 
court, and that the same be paid to the clerk of this court, and, upon the 
completion and confirmation by this court of the sale made under and In 
pursuance of this decree, the said clerk of this court shall pay out suich 
moneys as follows: (1) The expenses of the sale of said property. (2) The 
expenses of the recelvership hereln. (3) The costs of this suit. (4) Complaln- 
ant's attorneys' fées. (5) The taxes and other expenses incurred and paid 
pursuant to the provisions of said mortgage. (6) Ail amounts due or to be- 
come due upon the bonds secured by sald mortgage, and, in case such pro- 
ceeds shall be insufficlent to pay in fuU the whole amount of principal and 
interest so due and unpaid on such bonds, then tlie proceeds shall be applled 
ratably upon the whole amount due accordlng to the aggregate thereof, 
without préférence or prlority of any part over any other part thereof. (7) 
The remalnder, if any, to respondent the Cornucopia Mines Company of Ore- 
gon, its successors and asslgns." 

The sale took place, as provided in the decree, on the 29th day of 
June, 1912, and the mortgaged premises were sold by the spécial mas- 
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ter to C. E. S. Wood, as trustée for the bondholders, for the sum of 
$432,000. Thereupon Wood, as such trustée, delivered to the spécial 
master the first mortgage bonds described in the complaint, amounting 
to the sum of $300,(X)0 principal and $136,000 interest, a total sum of 
$436,000. The master received the bonds with the accrued interest in 
full payment and satisfaction of the bid of said Wood and as Hqui- 
dation of the indebtedness of the mines company, and thereupon de- 
livered to said Wood a certificate of sale of the property described in 
the complaint. On the 5th day of July, 1912, the spécial master made 
his report of the sale to the court, and on the 6th day of August, 1912, 
the complainant made and filed its motion for confirmation of such 
sale, and on said date the court confirmed and approved such sale. 
On the 30th day of August, 1912, Robert M. Betts, as receivef, pre- 
pared and iiled his report as such receiver, and asked to be discharged, 
but it does not appear that the report has ever been approved or the 
receiver discharged. The order confirming the sale provided that if 
no rédemption of said properties or any of them be had, or other pro- 
ceedings in the nature of a stay, the spécial master should on the ex- 
piration of the rédemption period, to wit, 60 days from date, convey 
to said C. E. S. Wood, trustée, by the usual master's deed, in due form, 
ail of the properties of the Cornucopia Mines Company. No rédemp- 
tion being made, the spécial master, on October 7, 1912, made and 
executed his deed conveying the property to C. E. S. Wood, and on 
the same date the said Wood made and executed his deed conveying 
said property to the Cornucopia Mines Company of New York. 

On the 29th day of July, 1912, John L. Bisher, Jr., a minor, while 
in the employ of the receiver, Robert M. Betts, sustained certain Per- 
sonal injuries alleged to hâve been caused by the négligence of said 
receiver. Thereupon Bisher applied to the United States District Court 
(the successor of the United States Circuit Court) for the appointment 
of a guardian ad litem to institute légal proceedings in his behalf to 
recover damages from Robert M. Betts, as receiver of the mines com- 
pany. Upon the showing made, the court appointed John L. Bisher 
guardian ad litem of said John L. Bisher, Jr., and authorized said 
guardian to institute and carry on légal proceedings against the receiver 
of the mines company and against the said corporation to recover 
damages for the injuries sustained by said John L. Bisher, Jr. There- 
upon, on October 12, 1912, Bisher, as guardian ad litem for John L. 
Bisher, Jr., commenced in the United States District Court for the 
District of Oregon an action against the receiver, as authorized by 
the court, and thereafter, and on April 11, 1913, recovered judgment 
in said action against such receiver in the sum of $12,500. The action 
was brought to this court upon a writ of error sued out by the re- 
ceiver, and the judgment was aiîirmed. Betts v. Bisher, 213 Eed. 581, 
130 C. C. A. 161. After the rendition of the judgment in the trial 
court, and on May 14, 1913, John E. Bisher, Jr., by his guardian, 
filed a pétition in intervention herein, setting up the proceedings re- 
sulting in the judgment in his favor against the receiver, and also the 
proceedings in the foreclosure suit, and asking, among other things, 
that the entire property belonging to such corporation and in the hands 

223 F.— 32 
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of the receiver, as well as that included in the mortgage of the com- 
plainant, be subjected to the payment of the intervener's claim, as 
represented by his said judgment. There was a motion on the part of 
the mines Company to dismiss the pétition in intervention, which was 
denied by the court, and an order was entered that John L. Bisher, 
Jr., and John L. Bisher, his guardian ad litem, be made parties défend- 
ant, and that the receiver show cause why the judgment obtained by 
the guardian ad litem should not be paid. Such proceedings were 
thereupon had upon the order to show cause that on December 22, 
1913, the court found as a fact that the injuries which the said John L. 
Bisher, Jr., sustained, and which were the basis of the judgment 
against the said receiver, were sustained in the opération and devel- 
opment of the property by the receiver under the order of the court 
appointing him as such. The court further found as a fact that there 
were no funds in the hands of the receiver with which to pay said 
judgment or any part thereof, and that, at the time of making the sale 
of the property, no funds were paid into court or to any person by 
the bondhoLders or any other person for the payment or satisfaction 
of said judgment or any part thereof, and that no provision had been 
made for the payment or satisfaction of said judgment, and that the 
terms and conditions of such decree had not been carried out and had 
not been followed in this: That no funds had been provided or paid 
into court for the payment or satisfaction of such judgment. 

A decree was thereafter, and on July 10, 1914, entered by the court 
adjudging and declaring.a lien in favor of John L. Bisher, as guardian 
ad litem of John L. Bisher, Jr., for the injuries sustained by the latter 
on July 29, 1912, while in the employ of the receiver, and the claim 
based thercon evidenced by the judgment, for the amount thereof and 
costs and accrued interest thereon, and such lien was declared to be and 
exist upon any and ail of the property mentioned and described in the 
trust deed or mortgage, and on any and ail property thereafter acquir- 
ed by the mines company or by the receiver thereof, and for the pay- 
ment and satisfaction of the claim and hen ail of said property was 
seized, and any and ail of said property was declared to be subject to 
said Hen and claim, and said lien and claim was declared to be superior 
and prior in time and right to the lien created by the trust deed or mort- 
gage on any property conveyed to or acquired by the mines company 
after the trust deed or mortgage, and on any and ail property conveyed 
to or acquired by the receiver of said property. The decree further 
provided for the sale of the property and for the appointment of a 
spécial master to make the sale and apply the proceeds of saie in the 
manner therein directed. In the findings of fact supporting this de- 
cree, the court found that a certain water right appropriation and its 
amendment, which had been acquired by the receiver during his re- 
ceivership, had been conveyed by the mines company to the Cornucopia 
Mines Company of New York, and that certain parcels of real estate 
had been acquired during such receivership by the mines company, but 
none of this property was specifically mentioned or described in the 
trust deed or mortgage executed by the mines company to the trust 
company. 
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From the decree in favor of the appellee, an appeal has been taken 
by the trust company. 

[1] The appellee has interposed a motion to dismiss on the ground 
that the appellant is not a party in interest in this appeal, and in sup- 
port of the motion points out that the decree in the lower court is not 
against the trust company, but is a decree in rem against certain prop- 
erty in which the appellant has no interest; that the suit herein was 
originally brought by the appellant to foreclose a mortgage or deed of 
trust wherein the appellant had been made a trustée for the benefit of 
certain bondholders ; that the appellant obtained the decree prayed for 
in the complaint ; that ail of the property mentioned in the complaint, 
which was the identical property mentioned in the mortgage or deed of 
trust, was ordered sold, and was thereafter sold in accordance with 
that decree ; that, in accordance with the terms of the decree of f ore- 
closure, the bonds which were secured by the mortgage or deed of 
trust were taken in full payment of the mortgage debt, and the bonds 
hâve been surrendered and canceled ; that the appellant has been fully 
paid and its cause of action fully and completely discharged of record ; 
that the présent appeal does not relate to or in any way afïect such pro- 
ceedings, and the appellant is not interested either adversely or other- 
wise in preventing the enf orcement of the decree now before the court. 

[2-4] It is a fundamental rule of appellate jurisdiction that every 
person desiring to appeal from a decree must be interested in the sub- 
ject-matter of the litigation, and the interest must be immédiate and 
pecuniary and not a remote conséquence of the judgment. The inter- 
est must be substantial, and a merely nominal party to an action cannot 
appeal. The interest must also be subsisting, for although a party may 
hâve an appealable interest at the commencement of the suit, if that 
interest has terminated before the entry of the judgment or decree 
sought to be appealed from, he cannot appeal. Again, the right or title 
which the appellant seeks to establish must be his own and not that 
of a third person. 2 Ruling Case Law, pars. 33, 34. See, also, notes 
to In re Switzer, 119 Am. St. Rep. 741, where cases in support of the 
principles stated are cited. 

If it be contended that the appellant is interested in the reversai of 
the decree involved in this appeal to avoid liability for a deficiency in 
the funds of the receivership to pay the judgment in favor of the ap- 
pellee, the answer is that there is no such liabihty. That was held by 
the Suprême Court of the United States in Atlantic Trust Co. v. 
Chapman, 208 U. S. 360, 28 Sup. Ct. 406, 52 L. Ed. 528, 13 Ann. Cas. 
1155. In that case, after a decree in favor of the complamant fore- 
closing a mortgage, and after the mortgage property had been sold in 
satisfaction of the decree, it was found that there was a deficiency in 
the funds to pay the expenses of the receivership. This was not antic- 
ipated and not provided for at the commencement of the suit or upon 
the appointment of the receiver. Upon the pétition of the receiver, 
there was an order upon the complainant to show cause why it should 
not be required to pay this deficiency. The circuit court held that it 
was without authority to compel the complainant to pay the deficiency. 
The Circuit Court of Appeals held otherwise. The case was finally 



500 223 FEDBEAL REPORTER 

taken to the Suprême Court, where ît was held tHat the complainant 
was not liable to make good the deficiency f ound to exist in the funds 
required for the expenses of the receivership, and that, unless terms 
are imposed by the court as a condition of the appointment or continu- 
ation in office of the receiver, his employés must look to the property 
in the custody of the court and its income for their compensation. The 
court distinctly hold:. that the employés hâve no claim whatever on any 
of the parties to the litigation ; that they are the employés and servants 
of the court and not of the parties. This principle is clearly as appli- 
cable to an employé claiming damages for injuries sustained while in 
the employment of a receiver as a claim by an employé for wages 
while in such employment. 

The principle that the property is liable for the expenses of the re- 
ceivership w^as declared by the Appellate Division of the Suprême 
Court of New York in Robinson v. New York & S. I. Electric Co., 99 
App. Div. 509, 512, 91 N. Y. Supp. 153, 155. That court said: 

"When the court took into its possession the property of the défendant, and 
undertoolv to continue the phant in opération for the beneflt of judgment 
creditors, it dld so subject to the same risks whieh would attach to the cor- 
poration if it continued to exercise its francliises, and amoug thèse risks 
was that of personal injuries to emi)loyés through tlie négligence of the 
agent or servants of the court. It could not continue the opération of the 
plant and deny to those injured through its négligence a remcdy so long as 
the property in tlie hands of the court was adéquate to discharge the ohliga- 
tion, for it would be a gross injustice to hold that the rights of the injured 
employé could be made secondary to those of creditors in whose behalf the 
plant was being operated ; that they could take some portion of his rights 
and apply them to the payment of their debts. While it is true that clainis 
for injuries occurring before the receivership are not commonly allowed a 
préférence over the claims of others, we know of no case whieh is controlling 
hère whieh has asserted the doctrine that creditors or holders of receiver's 
certiflcates can be preferred over the claim of those who bave suffered injury 
through négligence while the plant was in the control of the receiver for 
the beneflt of creditors. On the contrary, the rule Is establisbed by author- 
ity that damages for in.iuries to persons or property during the receivership, 
caused by the torts of the receiver's agents and employés, are passed as op- 
erating expenses, and are accorded the same priority of payment as belongs 
to other necessary expenses of the receivership. Such claims are paid eut 
of the net income, if that is sufficient ; but, in the event of a deficiency, they 
will be paid out of the corpus. Such claims, therefore, bave priority over 
mortgage debts, or other debts esisting when the action was brought in 
whieh the receiver was appoiuted." 

[5] It foUows that while the présent case, as hère stated, seems to 
call for an affirmance of the decree of the court below on the merits, 
there are serions objections to such a disposition of this appeal. As 
far as we can détermine from the record before us, the légal title to 
the property in controversy has been conveyed to the Cornucopia Mines 
Company of New York, and that corporation is not a party to thèse 
proceedings, has not asked to be made a party, and the appellant does 
not represent it. The property was conveyed pendente lite ; that is to 
say, the order appointing the receiver provided that, out of the money 
that should corne into the hands of the receiver, the expenses incurred 
in operating the property should be paid ; and the decree under whieh 
the property was conveyed provided for the payment of the expenses 
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of the receivership prior to the payment of the amount due the bond- 
holders, and the expenses of the receivership had not been adjusted 
or paid at the time of the conveyance. The purchaser took the prop- 
erty, therefore, burdened with whatever deficiency there might be in 
the expenses of the receivership. The court deals with the property 
in rem and not with the parties, unless the parties show they hâve an 
interest in the property and corne into court in that behalf. In this 
view of the proceedings it is clear the appellant has no appealable in- 
terest in this controversy. It has parted with whatever rights it had 
in the property upon which the judgment of the lower court has been 
imposed as a lien and cannot be prejudiced by subséquent proceedings. 
It appears to us lha.t this situation calls for a dismissal of the appeal ; 
and it is so ordered. 



SABTN V. BLAKE-SIcFALL CO. et al. 

In re EQUAL RIGHTS CO., Ina 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.> 

No. 2541. 

1. Banketjptct <g=84, 446 — Amendment of Pétition — Discrétion of Court. 

Wlietlier an amended pétition of involuntary bankruptcy should be per- 
mitted to be liled after tïie expiration of the time allowed by the court 
for flling it rested entirely in the sonnd judlcial discrétion of such court, 
and its décision would not be interfered with by a reviewing court, ex- 
cept for an abuse of discrétion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 126-129, 
929 ; Dec. Dig. ®=>84, 446.] 

2. Bankruptcy t&ssSl — Involuntabt Peoceedings— Sufticiency of Péti- 

tion — Business Corporation. 

Bankruptcy Act JuJy 1, 1898, c. 541, § 4b, 30 Stat. 547, as amended by 
Act June 25, 1910, c. 412, § 4, 30 Stat. 839 (Comp. St. 1913, § 9588), pro- 
vides that any incorporated company and auy moneyed business, or 
commercial corporation, except a municipal, railroad, Insurance, or 
banking corporation, may be adjudged an involuntary bankrupt A péti- 
tion alleged that the alleged bankrupt was a corporation engaged la 
the gênerai retail mercliaudise business, and that it was nelther a munic- 
ipal, railroad, insur-ance, nor banking corporation. Ileld, that this sufti- 
clently showed that the alleged bankrupt was a "business corporation," 
which mlght be adjudged an involuntary bankrupt, as any language, the 
fair and reasonable import of which is that the alleged bankrupt is a 
moneyed, a business, or a commercial corporation, is sufficient 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 59, 113-118, 
125 ; Dec. Dig. ®=>81.] 

8. Bankecptct ®=>81 — Involuntary Proceedings— Sufficienoy of Péti- 
tion — "Open Account" — "Stated Account." 

An involuntary pétition in bankruptcy alleged that the claim of one 
of the petitioning credltors was for money due on an open account from 
the alleged bankrupt upon a stated account rendered on a specified 
date. Beld, that whlle an "open account" is an account in which some 
item is not settled between the parties, or a ruiming account, while » 
"stated account" is an account presented by the creditor and assented 
to as correct by the debtor, there was no inconsistency in the use of both 
terms, and the pétition was not defective, as it was undoubtedly in-, 
tended to allège that the claim was represented by a stated account 
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based upon an open account, and it Is sufficient if the language used Is 
of sufficient definiteness to identify the claiin in the mind of the alleged 
bankrupt. 

[Ed. Note. — For other cases, see Bankniptcy, Cent. DIg. §§ 59, 113-118, 
125; Dec. Dlg. (©=81. 

For other définitions, see Words and Phrases, First Séries, Stated 
Accounts; also First and Second Séries, Account Stated; Open Ac- 
count.] 

4. Bankrtjptct <g=322 — Oedees and Foems— Force and Eitect. 

The fceneral orders and fonns iu banbrnptey, adopted and established 
by the Suprême Court, hâve the force and eft'ect of law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11; Dec. 
Dig. ©=:>22.] 

5. Bankruptcy <S=3S2 — Involttntaet Peoceeding s— Pétition— Sutficienct 

OF A'ERIli-ICATION. 

Gpiîeriil Order in Bankruptcy No. 38 (89 Fed. xv, 32 C. C. A. xsxvli) 
provides that the forms annexed to sucli gênerai orders shall be used 
with such altérations as shall be neccssary. Form 1 (89 Fed. xv, 32 
C. C. A. xxxix) reciuires a debtor's voluiitary pétition to be verifled by 
an oath tbat the statcnients therein coutniued are true according to 
the best of the petitioner's knowledge, information, and helief. Form 
3 (89 Fed. xxviii, 32 C. C. A. lii) requires a creditor's pétition in invol- 
untary bankruptcy to be verifled by an oatli that the statements therein 
coutained are true. Ilcld, that the vérification of an involuntary péti- 
tion by an oath that the facts contained therein vv'ere true, as the peti- 
tioner verily believed, was insufficient ; there being nothing to shovi' that 
the qualification as to the petitioner's belief was necessary to suit the 
circumstances of the particular case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 123; Dec. 
Dig. <S=82.] 

6. Bankruptcy "§=384 — Involuntaey Proceedings— Pétition— Amendment. 

Though the vérification of a pétition in involuntary bankruptcy upon 
belief is Insufficient, the defect is not jurisdictional and may be cured 
by amendment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. ®=>84.] 

7. Bankbuptcy <S=22 — Involuntary Peoceedings— Pétition- Form. 

It is important and necessary that the provisions of the bankruptcy 
act and the forms and methods of procédure promulgated thereby and by 
the Suprême Court pursuant thereto should be closely followed in the 
préparation of pétitions and ail other papers, instead of using whatever 
form of statement may occur to the pleader. 

[331. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11; Dec. 

Dig. ®=22.] 

Pétition for Revision of Order of the District Court of the United 
States for the District of. Oregon ; Robert S. Bean, Judge. 

Pétition by the Blake-McFall Company and others to hâve the Equal 
Rights Company, Incorporated, adjudged a bankrupt. On pétition by 
R. L. Sabin for revision of an order denying a motion to dismiss the 
creditors' third amended pétition in bankruptcy. Reversed, and péti- 
tion dismissed, unless creditors properly verify the pétition. 

Sidney Teiser, of Portland, Or., for petitioner. 
Seitz & Clark and Manning, Slater & Léonard, ail of Portland, 
Or., for respondents. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

<g=3For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexei 
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MORROW, Circuit Judge. On September 8, 1914, an involuntary 
pétition in bankruptcy was filed by certain alleged creditors (the re- 
spondents herein) of the Equal Rights Company, Incorporated, a cor- 
poration, wherein they prayed that such corporation be adjudged a 
bankrupt. Thereafter R. L. Sabin, the petitioner herein, having asked 
for and obtained leave to intervene as a créditer in the bankruptcy 
proceedings, filed a motion to dismiss the pétition, which motion was 
sustained. On September 26, 1914, by permission of the court below, 
the petitioning creditors filed an amended pétition, and, the petitioner 
herein having interposed a motion to dismiss the pétition as amended, 
the motion was sustained. Thereafter, and on the 26th day of Oc- 
tober, 1914, a second amended pétition was filed by the petitioning 
creditors, and it also, upon motion of the petitioner herein, was dis- 
missed on November 16, 1914; the court in its order of dismissal 
granting the petitioning creditors five days within which to file a third 
amended pétition. On November 23, 1914 (two days after the ex- 
piration of the time thus granted), the petitioning creditors moved 
the court for further time within which to file the third amended péti- 
tion (the court at that time being occupied by a judge other than the 
one who had granted the former orders in the proceeding) ; and the 
petitioning creditors, pursuant to such request, were granted to and 
including the 23d day of November, 1914, within which to file the 
third amended pétition. The third amended pétition, denominated by 
the petitioning creditors as "second amended pétition," was, however, 
not filed until November 25, 1914, two days after the expiration of 
the time as last extended by the court. On December 3, 1914, the pe- 
titioner herein filed a motion to dismiss the third amended pétition of 
the petitioning creditors, which motion was denied. The présent péti- 
tion for revision has been filed for the purpose of having this court 
review, in matters of law, the order of the court below denying the 
petitioner's motion to dismiss the third amended pétition. 

The grounds upon which the pétition for review are based are four : 

[1] First. That the third amended pétition was not filed within 
the time allowed by the order permitting the amendment. 

The whole matter of permitting or refusing amendments in bank- 
ruptcy proceedings in the fédéral courts rests entirely in the sound 
judicial discrétion of the lower court, and, in accordance with the gên- 
erai rule, its décision will not be interfered with by a reviewing court, 
unless abuse of discrétion has been shown. Pittsburgh Laundry Sup- 
ply Co. V. Impérial Laundry Co., 154 Fed. 662, 83 C. C. A. 486; Love- 
land on Bankruptcy, vol. 1, p. 421. In the présent case we cannot 
say that no good and sufficient reason was presented to the court be- 
low for permitting the filing of the amendment after the expiration 
of the time fixed for that purpose. It is sufficient that no abuse of 
discrétion has been sho^yn. 

[2] Second. That the pétition, as amended, does not show that the 
alleged bankrupt is amenable to the provisions of the Bankruptcy Act. 

It is alleged in the amended pétition that the Equal Rights Company, 
Incorporated, is a corporation duly organized and existing under and 
by virtue of the laws of the state of Oregon, with its principal place 
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of business in the city of St. Johns, county of Multnomah, siate of 
Oregon ; that the corporation, for the greater part of six months pre- 
ceding the date of the filing of the original pétition herein, has had its 
principal place of business in the city of St. Johns, county of Multno- 
mah, state of Oregon, and as such was engaged in the gênerai retail 
merchandise business ; that the company is insolvent and is neither a 
wage-earner nor a person engaged in farming or tillage of the soil, 
nor a municipal, raiiroad, insurance, or banking corporation. The ob- 
jection to the pétition is that it does not allège that th.e company is a 
"moneyed, business, or commercial corporation," in the language of 
section 4b of the Bankruptcy Act of 1898, as amended by the act of 
June 25, 1910. That section provides that: 

"Any natural person, except a wage-earner or a person engaged cliiefly in 
farming or the tUlage of the soil, any unincorporated conipiuiy, and any 
moneyed, business, or commercial coiToratlon, except a municipal, raiiroad, 
insurance, or banldug corporation, owing debts to the amount of one thou- 
sand dollars or over, may be adjudgeâ an involuntary bankrupt." 

The respondents in their pétition having negatived the exceptions 
set forth in the above section, and having alleged that the company 
was engaged in the "gênerai retail merchandise business," the question 
is: Was it necessary that they also allège that the corporation sought 
to be adjudged bankrupt was a "moneyed, business, or commercial" 
corporation? Counsel for the petitioner refer us to no décision, and 
our own research reveals none, in which it has been held that the char- 
acter of the business of an alleged bankrupt corporation must be set 
forth in the phraseolog}^ of the bankruptcy act. While such would 
undoubtedly be the better practice, we think that any language, the 
fair and reasonable import of which is that the alleged bankrupt is a 
moneyed, or a business, or a commercial corporation, is sufficient. The 
allégation in the présent pétition that the alleged bankrupt is engaged 
in the "gênerai retail merchandise business" undoubtedly brings the 
corporation within the class of "business" corporations which under 
the act may be adjudged involuntary bankrupts. To place upon the 
language used any other construction would be hypercritical. 

[3] Third. That the nature of the claim of Dryer, Bollam & Ce, 
one of the petitioning creditors, is not properly or fully set forth. 

The claim to which exception is taken is as follows: 

"Dryer, Bollam & Oo., a copartnership, money due on open account from 
Equal lîights Company, Incorporated, a corporation, upon a stated account 
rendered July 2, 1914, $80.00." 

The spécifie objection to the claim seems to be that it is not set forth 
with "sufficient consistency and particularity required in pleading." 
The lack of "sufficient consistency" is claimed to be in the use of the 
terms "open account" and "stated account." An open account is an 
account in which some item is not settled between the parties — a run- 
ning account. A stated account is an account presented by the créditer 
and assented to as correct by the debtor. Funk & Wagnall's Standard 
Dictionary of the English Language. But there is no inconsistency in 
the terms, as used in the claim above set forth. The language em- 
ployed is not entirely free from ambiguity, but what the pleader un- 
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doubtedly intended to allège was that the claim of $80 of Dryer, Bol- 
latn & Co. is represented by a stated account rendered July 2, 1914; 
the stated account being based upon an open account betvveen the par- 
ties. No spécifie method of setting forth a claim is provided by the 
bankruptcy act, and we think the only requirement necessary is that 
the language used be of sufficient definiteness to identify the claim in 
the mind of the person or corporation sought to be adjudged bankrupt. 

[4^ 5] Fourth. That the amended pétition was not verified accord- 
ing to law. 

The Suprême Court of the United States in 1898, in pursuance of 
the power conferred by the Constitution of the United States and par- 
ticularly by the act of Congress approved July 1, 1898, adopted and 
established certain gênerai orders and forms in bankruptcy. Thèse 
orders and forms were published in 172 U. S. 653-723 (18 Sup. Ct. 
iv-xlviii, and 89 Fed. xiv, 32 C. C. A. xxxvii). They hâve the force 
and effect of law. In re Gerber, 26 Am. Bankr. Rep. 608, 617, 186 
Fed. 693, 700, 108 C. C. A. 511. In Order No. XXXVIII it is provid- 
ed that: 

"The several forms annexée! to thèse général orders shall be observed and 
Tised, wlth snch altérations as may te necessary to suit the circumstances 
of any particular case." 

Form No. 1 (89 Fed. xv, 32 C. C. A. xxxix) requires a vérification 
to a debtor's pétition (voluntary bankruptcy) in the f oUowing form : 

"I, , the petitioning debtor mentioned and deseribed in the foregoing 

pétition, do hereby malse solemn oatli that the statements contained therein 
are true according to the best of my i^nowledge, information, and belief." 

Form No. 3 (89 Fed. xxviii, 32 C. C. A. lii) requires a vérification to 
a creditors' pétition (involuntary bankruptcy) in the foUowing form: 

" , belng three of the petitioners above named, do liereby make solema 

oath that the statements contained in the foregoing pétition, subscribed by 
them, are true." 

We must assume that the différence in the forms of vérification for 
the debtor's and creditors' pétition had a purpose, and that a positive 
statement of the facts in a debtor's pétition is not required, but may 
be made upon the best of the petitioner's knowledge, information, and 
belief. The allégations of the form of pétition show why the vérifica- 
tion is in this form. The debtor admits his insolvency and proposes 
to surrender his property for the benefit of his creditors. He is re- 
quired to attach a Schedule A, which is to contain a full and true state- 
ment of ail his debts and (so far as possible to ascertain) the names and 
places of résidence of his creditors, and in Schedule B to be attached 
there must be set forth an accurate inventory of ail his property, both 
real and personal. It is évident that it may often occur that items of 
thii character can only be set forth by the debtor on information and 
belief, and a more positive statement is not required. But with re- 
spect to a creditors' pétition, the situation is différent, and the différ- 
ence is important. In this pétition the statement must show the prin- 
cipal place of business of the debtor ; that he owes debts to the amount 
of $1,000; that the petitioners are creditors having provable daims 
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amounting in the aggregate, in excess of securities held by them, to 
the sum of $500; the nature and aniount of the petitioners' claims; 
and that the debtor has committed an act of bankruptcy within four 
months. This statement can be and ought to be direct and positive. 
The hailing of a debtor into a bankruptcy court may be a very serious 
matter and bring about a bankruptcy that might hâve been avoided. 
Bankruptcy proceedings ought not to be subject to the alarm of credi- 
tors acting upon information and belief, based, possibly, upon mère 
gossip and rumor. They ought to know positively the truthfuhiess of 
the few facts they are required to présent to the court to secure an ad- 
judication of bankruptcy. In the pétition now before the court, the 
creditors stated ail the facts required, and in the vérification each stated 
that "the facts contained in the foregoing pétition are true," but added 
this qualification: "As I verily beheve." Such qualification is no part 
of the f orm prescribed, and there is nothing in the pétition showing or 
tending to show that the qualification was neccssary to suit the circum- 
stances of the particular case, as provided in order No. XXXVIII. It 
may be that the added qualification was inserted by mistake, following 
some erroneous form, but in any view it rendered the vérification de- 
fective. 

[6] Although a vérification of a pétition in involuntary bankruptcy 
upon belief is insufiîcient, nevertheless the defect is not jurisdictional 
,ttnd may be cured by amendment. The infirmity will not work a dis- 
missal of the pétition. 

[7] We take advantage of this pétition to revise, to impress upon 
counsel in bankruptcy proceedings the necessity and importance of 
closely scrutinizing and following the provisions of the bankruptcy act 
in the préparation of pétitions, and, indeed, in the préparation of ail 
papers connected with such proceedings. Definite, prescribed forms 
and methods of procédure in bankruptcy hâve been promulgated by 
the act, and also by the Suprême Court pursuant thereto. Thèse forma 
and methods of procédure are especially adapted to the purposes 
sought to be accomplished by the act, and they are in the main free 
from ambiguity and easily comprehended. To ignore them and trust 
to whatever form of statement may occur to the pleader is to invite 
criticism and objection from opposing counsel and to materially add 
to the expense of the proceeding and to the labors of the lower and ap- 
pellate courts. If the provisions of the bankruptcy act are followed 
and the forms adhered to, proceedings in bankruptcy may be made in- 
expensive, and the questions involved may receive, at the hands of the 
courts, the immédiate attention and the prompt disposition and déter- 
mination which the framers of the act sought to accomplish. 

The order will therefore be that the petitioning creditors hâve leave 
to verify the pétition in accordance with the prescribed form within 
ten days after notice of this order. If not so verified, the order of 
the lower court will be reversed, and the creditors' pétition dismissed. 
Costs on this pétition in favor of the petitioner. 
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MILKMAN V. AETHE et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1915.) 

No. 238. 

1. Bankruptct <S=»293 — Jukisdiction of Bankbuptct Court— Suits bit 

Trustée. 

Bankruptcy Act Julv 1, 1898, c. 541, 30 Stat. 565, § 70c, as amended by 
Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 (Comp. St. 1913, § 9(>54), taken 
In connection with section 23b, as amended by Act June 25, 1910, c. 412, § 
7, 36 Stat. 840 (Comp. St. 1913, § 9607), and section 1 (8), c. 541, 30 
Stat. 544 (Couiîi. St. 1913, § 9585), give to a District Court as a court of 
bankruptcy jurisdiction of a suit by a trustée against a third person to 
recover property alieged to belong to the bankrupt's estate. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dig. (3=293.] 

2. Bankbuptcy <©=172 — Suit by Trustée to Recovbe Peopeety— Pbopektt 

bouqht by wlke— gifts from husband. 

Property bougtit by tlie wife of a bankrupt witli money saved by her 
from sums giveii lier by her husband from time to time for bousehold 
expenses wlien he was not indebted and for which he asked no account- 
ing cannot be recovered by liis trustée for the benefit of his subséquent 
creditors, but it is otherwise as to money similarly given to her after 
b.e became indebted to such creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 220; Dec. 
Dig. <S=>172.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, adjudging that 45 shares of stock 
of the Arthe Levy Bernhard Company are the property of the estate 
in bankruptcy of défendant John C. Arthe, and directing that Lan- 
caster, the record owner of the stock, exécute and deHver to the trustée 
an assignment of said shares. The opinion of the District Judge will 
be found in 221 Fed. 134. 

R. A. Inch, of New York City (Marshall S. Hagar, of New York 
City, of counsel), for appellants. 

Harry E. Lewis, of Brooklyn (D. Steckler, of New York City, of 
counsel), for appellee. 

Before DACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The stock was bought in June, 1909, 
and was put in the name of Lancaster, who is the brother of Lucy 
Arthe, the wife of the bankrupt, John C. Arthe. The price paid was 
$4,500. That money was furnished by Mrs. Arthe. Part of it, $2,000, 
came from a mortgage she placed upon a house, which she had bought 
September 25, 1905, with moneys which she then had in savings banks; 
$1,700 in a Utica bank, and apparently $1,200 (or $1,350) in the Em>- 
pire City Savings Bank. Part of the price of the stock, $1,000, came 
from the repayment to Mrs. Arthe of a loan she had made to one 
Spangeman. A further part of $724.26 came from a loan made by a 

CssFor other cases see same topio & KBY-NUMBER in ail Key-Numbared Dlgests & Indexes 
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life insurance company on a policy on the life of John Arthe, his wife' 
being named as the beneficiary. Apparently the balance came from 
cash which Mrs. Arthe had. 

It is the contention of the trustée that ail the money paid for the 
stock in reality belonged to John C. Arthe. Judge Chatfield has stat- 
ed the facts quite fuUy, and it will not be necessary to rehearse them 
ail hère ; his opinion may be referred to. 

[1] Objection is taken to the jurisdiction of the District Court. It 
seems to us that section 70e of the Bankrupt Act, as amended in 1903, 
taken in connection with section 23b, as amended in 1910, and section 
1 (8), give the District Court, as a court of bankruptcy, jurisdiction of 
this suit. Newcomb v. Biwer, 199 Fed. 529. The appellant does not 
quote section 70e as amended in 1903, and Harris v. Bank, 216 U. S. 
382, 30 Sup. Ct. 296, 54 h. Ed. 528, arose ont of transactions occur- 
ring before the amendment of section 23b in 1910. 

[2] AU the money that Mrs. Arthe had she apparently received at 
one time or another from her husband. Ordinarily it is presumed that 
the earnings of a husband remain his property although he hands them 
i>ver to his wife and she deposits them in her own name. This pre- 
sumption, however, may be rebutted by proof ; it may be shown that 
he made her a gift of m.oney at a time when his circumstances were 
such that he couîd propcrly thus dispose of his property. 

John C. Arthe married in August, 1888. Fie was then a traveling 
salesman receiving a weekly salary and commissions from his employ- 
ers. Out of this he retained what he needed for his own expenses; 
while he was on the road they were presumably small, his employers 
paying traveling expenses. He also turned over to his wife each week 
a sum which varied as his own pay increased from $40 to $70. During 
the ensuing 16 years four chiklren were born. Out of what he gave 
her the wife maintained the home and brought up the children. She 
also clothed herself and met her own personal expenses. Being a 
hard-working, thrifty woman, she laid by something each week out 
of her own allowance. Her husband never asked her for any account- 
ing as to any surplus above the cost of maintaining the home and sup- 
porting the children. After he had turned the weekly amount, what- 
ever it was, over to her, he made no further inquiries about it. Mrs. 
Arthe deposited what she did not spend in savings banks in her own 
name. In view of the amount of the income thus disposed of and of 
the obligation of the husband not only to support his children but 
also to supply his wife with sufficient to meet her own needs, it would 
seem a reasonable inference that he intended that whatever of the 
amount thus handed to her was not spent for thèse purposes should 
be a gift to her. The wife testified : 

"My husband gave me an amount of bis weekly salary witb the understand- 
Ing that it was my own. * » * My husband had nothing to do with my 
saving it, and he never qucstioned me. * * * Ail the money which I did 
not expend in household expenses, taking cai-e of the family, he certainly 
gave to me." 

The District Judge expressly found, with regard to thèse sums, that 
they were voluntary gifts from the husband to the wife. la that coq-! 
clusion we concur. 
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A husband, however, may not make such gifts to his wife unless he 
is at the time in financial condition to do se. During the 16 years from 
1888 to 1904, Arthe was not engaged in business on his own account 
and was receiving a regular salary week by week. There is nothing 
to indicate that he owed a dollar to any one, or that he was likely to be- 
come indebteded. Under thèse circumstances, we see no reason to hold 
that the various small sums which he voluntarily gave his wife from 
time to time, when he was entirely solvent, should be taken from her to 
pay persons who became creditors as a resuit of a business enterprise 
in which he subsequently engaged. 

In S'eptember, 1904, however, the situation changed. Arthe went 
into partnership with another man and bought out the business of his 
former employers, giving notes (on some of which he was maker, on 
others indorser) for $25,000 in payment therefor. Some $6,000 or 
$7,000 of this amount apparently has been paid, and notes aggregating 
nearly $8,000 hâve been proved against Arthe's estate in bankruptcy. 
The original notes did not mature until some years after their date, 
September 28, 1904; but they were obligations of his, and their hold- 
ers were his creditors. From that time therefore we are satisfied that 
his financial condition was such that he could no longer make voluntary 
gifts to his wife of money, which he should hâve kept to meet his own 
obligations. 

Applying what has been held above to the facts of the case so far 
as they are disclosed in the record, we reach the following conclusions : 

1. The real estate which stands in Mrs. Arthe's name was 
bought almost entirely with the savings she had made prior to Sep- 
tember, 1904. But it may be that the price she paid for it includes also 
gifts of money received from her husband between September, 1904, 
and September, 1905, when she bought the property. To the extent 
that those later gifts entered into the purchase of the house the estate 
should be reimbursed. Such amount of the $4,500 shares of stock as 
this sum represents should be transferred to the trustée, because it 
was really money which belonged to John C. Arthe's estate. 

2. If Mrs. Arthe had merely raised $2,000 by mortgage of her real 
estate, and put it into this stock, the stock to that extent would be her 
property ; but there is a f urther complication. When she bought the real 
estate, it was mortgaged to the amount of $5,000. In February, 1909, she 
made a payment on that mortgage of $2,000. From what is disclosed 
hère we are inclined to infer that such payment was made entirely with 
money given to her by her husband subséquent to September, 1904. 
If this be so, it follows that when she increased the mortgage again 
to $5,000, in June, 1909, the $2,000 then received by her from the mort- 
gagee represented the money which she had theretofore used to reduce 
the mortgage, viz., her savings since 1904. Possibly part of this $2,000 
represents rental received from the house. We cannot tell on this rec- 
ord, and if défendants wish an accounting in which they may under- 
take to show that the entire $2,0(X) is not money received by the wife 
from the husband subséquent to September, 1904, the decree may so 
provide. It is thought, however, that, as the amount must be small, 
counsel may be able to reach some agreement as to it. If tHe family 
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occupied the whole house, soon after its purchase, as the évidence 
seems to imply, there wotild of course, be no rental. 

The décision below was rendered prior to our disposition of In re 

L. Hammil & Co., 221 Fed. 56, C. C. A. — ■ (February 9, 1915). 

The policy of insurance, so far as we can discover from the summary 
printed in the record, is an ordinary wife's policy with no provision 
as to change of beneficiary. Upon this there was borrowed $1,210, 
on June 2, 1909. Ont of this sum there was paid premium and inter- 
est, and the balance $724.26 was used in payment for the stoci<. The 
loan was made by the company on the apph cation of the beneficiary, 
and under our opinion in the Hammil Case the creditors of John C. 
Arthe were not entitled to the procceds. To that extent the shares of 
stoclc in which sucli proceeds are invested should not be disturbed. 

Decree reversed, with instructions to decree in conformity witli this 
opinion. 



BROWNELL IMPROVEMENT CO. v. SAVEENEX. 

(Circuit Court of Appeals, Sixth Circuit June S, 1915.) 

No. 2607. 

1. Mapter and Servant ©=286 — Actions for In,turies — Questions fob 

Jury. 

Iii an action for injuries to an employé of a company engagea in rall- 
road construction work, who fell from a plauk aloiigside a railroad très- 
tle, évidence held to make questions for the jury as to whetlier the 
trestle was still in course of constniction and under the control of the 
employer, and whother it was used by workmen in going to and comlng 
from thoir work with tlie employer'» Unowledge and permission. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006. 100S, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
<©:=>286.] 

2. Master and Servant <S=>88 — Liability for Injuries — Unsafe Place to 

WOKK. 

That an employé of a railroad construction company, injured by falling 
from a planlc alongside a railroad trestle in course of constniction, was on 
hls way home from work, or that he had remained on the premlses a 
short tinie after he was free to leave for the purpose of discharging a 
duty he thought owing to his employer by reportlng a matter to the super- 
intendent, did not make him any less an employé as respeeted ttie em- 
ploycr's duty to furnish a safe place to work. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §S 
144-151 ; Dec. Dig. <®=>88.] 

3. Master and Servant <g=>291 — Actions foe Injuries — Instructions. 

In an employG's action for injuries, an instruction that the défenses of 
assumption of rlsk, contributory négligence, or fellow servant had nothlng 
to do with the case was not objectionable as leading the jury to sup- 
pose that there was no substantial défense, and that Its duty was mere- 
ly to assess damages. 

[Ed. Note.- — For other cases, see Master and Servant, Cent. Dig. §§ 
1133, 1134, 1136-1146; Dec. Dig. <S=5291.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; William R. Day, Judge. 

^=3For oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgasts & Iad«zes 
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Action by Thomas Sweeney, exécuter of Thomas Finnerty, de- 
ceased, against the Rrownell Improvement Company. Judgmçnt for 
plaintiff, and défendant brings error. Affirmed. 

L. B. Bacon, of Cleveland, Ohio, for plaintifif in error. 
H. F. Payer, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Thomas Finnerty, since deceased, re- 
covered verdict and judgment against plaintiff in error, whom we shall 
call défendant, for personal injuries sustained, as alleged, through 
defendant's négligence while décèdent was in its employ. 

At and for some time before the accident défendant was engaged 
in certain railroad construction work for the Pennsylvania Company 
in Cleveland, including the building of a trestle for carrying three 
elevated railroad tracks, vv'hich tracks were ail laid and in condition for 
use. There was also a surface track between the second and third 
elevated tracks, and several feet below the upper surface of the tres- 
tle. Décèdent was employed as night watchman; his duties requiring 
him, as alleged, to pass, not only over the surface track, but over the 
elevated tracks, to guard certain of defendant's property upon the 
trestle. He was relieved from duty a little after 6:30 a. m. of the 
day on which the accident occurred, which was Sunday. According 
to his testimony, he waited some time for the appearance of defendant's 
superintendent, for the purpose of giving the latter information and 
report in defendant's interest; that between 7:30 and 8 o'clock, the 
superintendent not having appeared, décèdent started home, walking 
up the incline of the trestle upon a plankway about 5 or 6 feet wide, 
between the first and second elevated tracks, his ordinary way from his 
work to his home being, as alleged, over the trestle ; that while upon 
the level of the trestle he saw the superintendent on the track below, 
and accordingly called to and started toward him, walking across the 
two rails of the adjoining track (easterly) and then stepping upon a 
plank 12 inches wide spiked onto the outer (eastern) end of the ties, 
its inner edge being about 4 inches from the outer rail. As he stepped 
upon this plank his foot caught in what turned out to be a protruding 
spike in the plank and he was thrown down the incline, receiving 
serious injuries. It was decedent's claim that the plank in question 
was controlled and maintained by défendant, and was at the time, and 
long before had been, regularly in use by décèdent and a large num- 
ber of defendant's employés as a walkway in going to and returning 
from work, that such use was with defendant's knowledge and without 
its objection, and that défendant negligently permitted the existence 
of the projecting spike. 

Défendant claimed that décèdent was intoxicated at the time, and 
that the f ail occurred from that cause ; that décèdent was discharged 
just before the accident because of this intoxication; that the plank 
was not in its control or being maintained by it at the time of the 
accident, but was under the sole control of the Pennsylvania Com- 
pany, which had begun to run its trains over the trestle ; and that the 



512 223 FEDEEAL REPORTER 

plank was never intended as a walkway, but was merely a part of the 
track construction. Defendant's motion for instructed verdict was 
denied, and the case submitted under instructions that, in order to re- 
cover, it must be established (1) that the plank was at the time of 
the accident under defendant's control and management; (2) that it 
was used by defendant's workmen in going to and coming from their 
work as a necessary way or path for the purpose, openly and with 
defendant's knowledge and permission; (3) that décèdent was neces- 
sarily and rightfully on the plank in the discharge of his duty to dé- 
fendant, and in the course of his employment, for the purpose of com- 
municating conditions of the work as night watchman to his foreman ; 
and (4) that the accident was due to the defendant's négligence in per- 
mitting the protruding of the spike from the plank. There was also 
an instruction that if décèdent was intoxicated, and staggered ofif 
the middle planking and onto the rails, and then upon the plank in 
question, from which he fell, he could not recover. 

[1] There was substantial testimony tending to show the af- 
firmative of each of the propositions so held by the court necessary to 
recovery. While there was testimony that décèdent was intoxicated 
and was discharged, the jury apparently did not believe it; and there 
was abundant testimony sustaining the verdict in that regard. Al- 
though there was testimony that défendant no longer controlled or 
maintained the trestle and that it was in the sole control of the rail- 
road Company, which had taken upon itself the maintenance of *^he 
trestle, including the plank in question, there was testimony from which 
the jury might properly find that défendant had not yet completed 
its construction work, that it had at least a joint possession with the 
railroad company, and was still maintaining the premises, including 
the plank. Défendant was still at least engaged in a construction 
work of which the trestle formed a part, and had many employés 
thereabouts. Décèdent testified that the trestle was not completed. 
There was also testimony that large numbers of defendant's employés 
were in the habit of using the plank in question as a regular way of 
passage between their homes and their work, and presumably with 
defendant's knowledge and approval; one witness, in especial, tes- 
tifying that about 200 of defendant's employés went up and down 
the trestle mornings and evenings, and that the witness, an employé 
of défendant, supposed the plank in question was there to walk on. 
While the use of the plank in question was not (by reason of the 
planking between the first and second tracks) necessary in the sensé 
of being absolutely indispensable to the use of the trestle as a passage- 
way, its regular and convenient use tended to prove it, in a very 
proper sensé, a necessary way. Décèdent testified to the regular use of 
the plank as a walkway, and that he did not know "what other pur- 
pose it was used for." It is inferable from decedent's testimony that 
it was sometimes needed in avoiding switching trains and passing 
gangs of workmen wi'th picks and shovels. 

The existence of the board walk is thus not, in our opinion, suffi- 
cient of itself to overcome the efifect of the positive testimony tending 
to show habituai use of the plank as a way of passage with defendant's 
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knowledge and presumed permission, especially in view of the fact 
that décèdent was crossing the track and was upon the plank in the 
course of his duty, as alleged, and while on his way to communicate 
with defendant's superintendent. 

[2] There was testimony from which the jury might properly find 
that défendant knew of the tendency of the spike to draw out of the 
plank and was neghgent regarding it, and that the accident was actually 
caused by the protruding of the spike. That décèdent was, if his testi- 
mony is to be believed, still in defendant's employ, is clear. The rela- 
tion of employé was not lost by his remaining on the premises 
a short time after he was free to leave, for the purpose of conscien- 
tiously discharging a duty he thought owing to his employer; and he 
was none the less an employé, as respects a safe place to work, from 
the fact that he was on his way home from his work. Philadelphia, 
etc., R. R. Co. V. Tucker, 35 App. Cas. D. C. 123, 138, affirmed 220 
U. S. 608, 31 Sup. Ct. 725, 55 L. Ed. 607. In fact, according to de- 
cedent's testimony, the trestle was his regular way of egress from de- 
fendant's premises. The court thus did not err in refusing to direct 
verdict for défendant. 

[3] The jury was instructed that the défenses of "assumption of 
risk, contributory négligence, or fellow servant" had nothing to do 
with the case. The complaint made of this instruction is not that the 
défenses of contributory négligence and of assumption of risk were 
withdrawn, for both of thèse défenses were by the Ohio Workmen's 
Compensation Act denied to défendant through its failure to corne un- 
der the act (102 Ohio Laws, p. 524, § 21-1). Forge Co. v. Moir (C. C. 
A. 6) 219 Fed. 15. The spécifie criticism is that the jurors were led 
to suppose by this instruction that there was no substantial défense, 
and that the jury's duty was merely to assess damages. We see no 
point in this criticism. 

The judgmènt of the District Court is affirmed, with costs. 



GRUSHLAW V. PHŒNIX KNITTING WORKS. 

(Circuit Court of Appeals, Third Circuit May 15, 1915.) 

No. 1937. 

L Injunction iS=251 — Liabilitt on Bond — Evidence of Damaob. 

Evidence eonsldered, and held to establish the fact that the défendant. 
In a suit for making and selllng an article infringing a patent did not 
abandon the manufacture prier to the issuance of a preliminary Injunction 
In such suit, but merely suspended it to awalt the resuit of the hearing, 
that its subséquent discontinuance and the sale of the spécial machinery 
and material on hand were due to the Injunction, and that on his success- 
ful défense to the suit and its dismissal he was entlOed to recover dam- 
ages on the injunction bond. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §5 582-585; 
Dec. Dig. (g=251.] 

SzsFoT other cases se» same topic ft KIÎT-NUMBBB Im ail Ker-Numberad Digasta * Indexa» 

223 F.— S8 



514 223 FEDERAL REPORTER 

2. Equity ®=409 — FiNDiNGS ov Fact bt Master — Beview. 

TUe conclusions of a master on matters of fact hâve every reasonable 
presumption in their favor, and are not to be set aside or modifled unless 
there clearly appears to hâve been error or mistake on hls part. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 904, 920-923; 
Dec. Dig. ©=3409.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by the Phœnix Knitting Works against Samuel Grush- 
law, trading as the Pennsylvania Knitting Mills. From a decree deny- 
ing him recovery of damages on injunction bond, défendant appeals. 
Reversed. 

Frank S. Busser, of Philadelphia, Pa., for appellant. 
F. E. Dennett, of Milvvaukee, Wis., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judgcs. 

WOOLLEY, Circuit Judge. This is an appeal f rom a decree of the 
District Court reversing a master's finding of damages occasioned the 
défendant by a preliminary injunction awarded in a suit for infringe- 
ment of a patent, and raising the question whcther the damages were 
sustained before or af ter the issuance of the writ. 

Grushlavv, the défendant, was a manufacturer of sweaters. In May, 
1910, he added to his business a department for the manufacture of 
neck scarfs or mufflers of the particular type of the patent in suit. He 
rented a floor of a building, bought machinery, employed operators 
especially skilled in the manufacture of such vvear, and made over 700 
dozen mufBers, for some of which he had received orders for delivery 
in the fall of that year. On August 3, 1910, Phœnix Knitting Works, 
the complainant, filed a bill against the défendant charging infringe- 
ment of its design patent No. 39,347 for neck scarfs or mufflers. Upon 
the date of the filing of the bill, a rule was entered against Grushlaw 
to show cause why a preliminary injunction should not issue, return- 
able August 15, 1910. The patent had previously been sustained by 
the Circuit Court for the Eastern District of Wisconsin, and found to 
be infringed by a muflier similar to the muffler of the défendant. On 
August 11, 1910, which is a date between the issuance and return of the 
rule, Grushlaw, acting upon advice of counsel and in fear that a pre- 
liminary injunction, if directed against him, would find him with his 
manufactured supply of mufflers on hand, sold ail the mufflers he had 
manufactured, gave to the vendee the names of his customers, and 
stopped business. On August 29, 1910, the court entered its expected 
decree for a preliminary injunction, conditioned, however, upon the 
complainant filing an injunction bond in the sum of $10,000. With this 
condition the complainant promptly complied. The litigation continued 
until October 7, 1911, when the preliminary injunction was dissolved 
and the biîl thereafter dismissed, whereupon the cause v/as referred to 
a spécial master to ascertain the losses and damages suffered by Grush- 
law by reason of the injunction. The master disallowed Grushlaw's 
claim for lost profits, past and prospective, and found that because of 

«ssFor other caaes see same topio & KET-NUMBEIR lu ail Key-Numbered Clsesti & Indexes 
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the injunction, Grushlaw had suffered damages as follows: Two 
months' rent for the premises in which he had installed his muffler 
manufactory, $83.32 ; dépréciation in the value of machinery and equip- 
ment, $850.30; dépréciation in the value of boxes and labels, made, 
designed, and printed especially for mufflers manufactured by him, 
$954.59, making- a total of $1,888.21. Upon exceptions to the master's 
report, filed by both parties, the District Court approved the master's 
disallowance of Grushlav/'s daim for profits, and reversed his finding 
of damages, upon the ground that the damages found were caused by 
Grushlaw abandoning his business before the injunction was issued and 
the bond given. On this appeal we are concerned only with that part 
of the decree which reversed the master's finding of damages. 

[1] The question is, whether Grushlaw abandoned his business prior 
to the issuance of the writ of injunction, or, in order to save himself 
from threatened losses, merely suspended business pending the décision 
of the court on the motion for an injunction. If, by disposing of the 
mufflers in stock, Grushlaw voluntarily abandoned his business, then 
the losses and damages found by the master could not hâve been caus- 
ed by the injunction subsequently awarded, and would hâve been sus- 
tained whether the injunction had been awarded or refused. If, on 
the contrary, Grushlaw merely suspended business pending décision 
on the motion, and intended and was prepared to résume business had 
the motion been dismissed, then the damages sustained may bave been 
occasioned by the injunction. Upon the simple issue, therefore, wheth- 
er the conduct of Grushlaw amounted to a suspension or an abandon- 
ment of his business, and accordingly whether the damages he sustained 
were caused by the injunction or by himself, hinges the décision on this 
appeal. 

What was the conduct of Grushlaw and the motives which inspired 
it? Having on hand several hundred dozen mufflers of a type adjudged 
by another court to infringe the complainant's patent, he was advised 
that in ail probability he would be enjoined disposing of them, where- 
upon he promptly sold them without awaiting the décision of the court. 
If Grushlaw had donc nothing more and had permitted with indiffér- 
ence the litigation against him to take its course, the sale of the mufflers 
on hand and the stopping of the manufacture of mufflers might readily 
be construed an abandonment of the business. But Grushlaw was not 
indiffèrent to the results of the litigation. On the contrary, he vigor- 
ously opposed the motion for an injunction, and for more than a year 
contested the complainant's action to a successful conclusion. During 
a portion of that period he retained and paid rent for the premises leased 
for the sole purpose of manufacturing mufflers. Having equipped his 
plant with light and power, and having purchased machinery costing 
more than $1,700, which was particularly adapted to knitting mufflers, 
and having purchased yarn, boxes, and labels at a cost exceeding $3,600, 
he kept his plant for a time intact and ready for the resumption of 
manufacture. Having assembled a force of operators especially skilled 
in knitting mufflers, he retained a number of them by giving them other 
employment in which they were not skilled. With this equipment and 
organization, Grushlaw did nothing before the issuing of the prelimi- 
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nary injunctîon that would indicate an abandonment of the business for 
which it was established and brought together. His sole act, before 
the writ of injunction was issued, was to dispose of the manuf actured 
mufflers in stock before their sale could be stayed by injunction, for 
loss upon which no damages were allowed by the master. His acts 
after the injunction consisted, first, in waiting, and then in gradually 
disestablishing the manufactory. 

It is urged, however, that after the injunction was dissolved, Grush- 
law did not résume the manufacture of mufflers, and therefore he 
must hâve abandoned their manufacture at the time he sold his stock. 
The injunction was dissolved on October 7, 1911, or about 14 months 
after it was granted. In the meantime, Grushlaw vacated the leased 
premises, stored a portion, and employed in other uses another por- 
tion, of the machines, discharged his employés, and packed away the 
unsalable raw materials. The reason given by Grushlaw for not re- 
suming business was that at the period when, in May, 1910, he started 
to manufacture mufflers, the prospect for trade was good, but as time 
went on, the vogue for the particular style of mufflers he was prepared 
to make passed, and the opportunity for prosecuting a profitable busi- 
ness more than a year thereafter was gone. The failure of Grushlaw 
to résume, in October, 1911, the manufacture of the particular style 
of mufflers he was making in August, 1910, is not persuasive évidence 
that the business was abandoned by Grushlaw at the earlier period. On 
the contrary, the circumstances of the case are corroborative of the di- 
rect testimony of Grushlaw and his brother that in August, 1910, he 
suspended business, awaiting a favorable décision on the motion for a 
preliminary injunction, and intended to résume business in the event 
that the motion was denied. 

[2] We are of opinion that the District Court erred in sustaining the 
exceptions of the complainant, and that the measure of damages found 
by the master should hâve been foUowed. We are not inclined to dis- 
turb the actual damages found by the master, in view of the well-settled 
rule, that: 

"The conclusions of the master" on matters of fact "hâve every reasonable 
presumptlon in their favor, and are not to be set aside or modlfled, unless 
there clearly appears to hâve been error or mistake on his part." Continu- 
ons Glass Press Ck). v. Schmertz Wire Glass Co. (G. 0. A.) 21& Fed. 199, 205, 
cases cited. 

The judgment below is reversed. 
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D. W. STANDEOD & CO. v. UTAH IMPLEMENT-VBHIOLB CO. 

(Circuit Court of Appeals, Ninth Circuit. May 24, 1915.) 

No. 2437. 

1. ApPEAt AND ErBOB ©=3l62 RlGHT OF RbVIBW— WAITVEB. 

A défendant in a foreclosure suit, whicli was trustée for a number of 
lien creditors, by accepting paynient for one from the proceeds of th© 
sale under the decree, dld not walve the right to appeal therefrom on be- 
half of the others. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 179, 
981, 9S2, 984-990 ; Dec. Dig. <S^1C2.] 

2. Mhchakics' Liens ®=3260-^Suit to Enfobce — Spécial Limitation — In- 

CUMBBANCEBS NOT MaDE PAETIES. 

Under the Mechanic's Lien Law of Idaho (Rev. Codes, § 5118), whlch 
requires suit for enforeement to be brought within six months after flling 
of the lien claim, the lien is void as to ail subséquent Incumbrancers who 
are not made parties to a suit to foreclose witMu the six moiiths. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 456, 
458-468 ; Dec. Dig. <©=>2C0.] 

3. Bankruptct ®=^2S3 — Suit to Set Aside Prefeeential Mobtgage — Set- 

tlement — eights of llejs'holders. 

Déniai of a pétition by lienholders on property of a bankrupt, who had 
not flled claims as creditors, to set aside a settlement made by the trustée 
of a suit to hâve a œortgage on the same property declared void as a 
préférence, held within the discrétion of the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 429 ; Dec. Dig. 
<S=5283.] 

Appeal from the District Court of the United States for the Eastern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by the Utah Implement-Vehicle Company against N. 
C. Mickelson, D. VV. Standrod & Co., a corporation, as trustée for 
the Idaho Lumber Company, and the George A. Lowe Company and 
others. Decree for complainant, and défendant trustée appeals. Af- 
firmed. 

N. c. Mickelson, the owner of certain real estate in the district of Idaho, 
during the summer of 1910 caused a building to be erected thereon. There- 
after, on February 7th, March 7th, March lOth, March llth, and May Ist, ail 
in 1911, flve mechanic's liens were filed for work done and material fur- 
nlshed In the construction of the building. Within six months from the date 
of the filing of the respective liens, the lien clalmants brought suits to fore- 
close their respective liens. Prior to the flling of the liens, and on January 
2, 1911, Mickelson and his wlfe executed to E. E. Eodgers and F. C. Rodgers 
a mortgage on said property to secure the sum of $3,000. Early in April, 
1911, Mickelson was adjudged a bankrupt. On January 11, 1912, a suit 
was commenced to foreclose the Rodgers mortgage. ïhereafter ail the suits 
were Consolidated, and on November 25, 1912, a final decree was entered, 
wherein it was ordered that the property be sold. A sale was had pursuant 
to the decree, and the property was sold to D. W. Standrod & Co., a corpo- 
ration, as trustée for the mortgagees and for the lien claimants, for the 
sum of $6,728.41. Mickelson was Indebted to the appellee herein, the Utah 
Implement-Vehicle Company, a corporation of the state of Utah, in the sum 
of $12,575.75 on notes and open account. To secure such prior indebtedness, 
he executed to the appellee ou February 6, 1911, a note for said amount and 
a mortgage on the real estate Involved herein, which mortgage was, on Feb- 

^;:»For otlier cases see same topio & KESX-NVMBER In ail Key-Numbered Disests & Indexes 
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ruary 21, 1911, duly recorded. Altliough the mortgage was recorded prior 
to the commencement of the foreclosure of the mechanics' liens and tlae fore- 
closure of the Rodgers mortgage, the appellee was not made a party défend- 
ant in any of those suits. On May 29, 1913, the appellee commenced the 
présent suit In the court below for the foreclosure of its mortgage, alleging 
that its lien on the property was second only to that of the Rodgers mort- 
gage, and that the lieu of the lien claimants was extinguished as to the ap- 
pellee's mortgage by reason of the fact that no proceedlng was brought by 
the lien claimants against the appellee within the six uionths limited by 
the statute of Idaho. The trustée, Standrod & Co., In its answer to the blU, 
denied the validity of the appellee's mortgage on the ground that the same 
was taken for a prior iudebtedness, and that Miekelson, at the time of the 
exécution of said mortgage, was insolvent, as the appellee well kuew, and 
that the mortgage was given by the bankrupt and was reeeived by tlie ap- 
pellee for the purpose aiid with the intention of seciiring a préférence on its 
part over the creditors of said Miekelson. It was the decree of the court 
below that the mechanie's liens were extinguished as to the appellee, but 
that there was due ou the Rodgers mortgage $4,613.58, which snm was or- 
dered to be first paid out of the proceeds of the property which the court di- 
rected to be sold. On the sale the appellee bought in the propei'ty for §8,000, 
and paid Standrod & Co., the trustée for E. E. and F. G. Rodgers, the sum of 
.Ç4,616.58. 

William A. Lee, of Blackfoot, Idaho, for appellant. 
Clency St. Clair and Charles C. St. Clair, both of Idaho Falls, Idaho, 
for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Jtidge (af ter stating the facts as above). [1] A 
motion is made to dismiss the appeal on the ground that the appellant, 
Standrod & Ce, waived its right of appeal by accepting and retaining 
$4,616.58, a portion of the proceeds of the sale, and upon the ground 
that, while a severance was granted by the lower court, the severance 
was not permissible, and that no citation on appeal was issued to Bow- 
man, the trustée in bankruptcy of the estate of Miekelson. 

We find no merit in. the motion. The right of Standrod & Co., as 
trustée, to appeal on behalf of the lien claimants, is not alïected by its 
having accepted the sum found due on the Rodgers mortgage. The 
beneficiaries of the trust as to that mortgage were f uUy satisfied by the 
decree, and had no interest in appealing. ît was proper, therefore, for 
the trustée, as it did, to take the appeal in his capacity as trustée of the 
mechanie's lien claimants. Their right to an appeal was unquestionable, 
and they were not in privity with the beneficiaries of the Rodgers mort- 
gage. Bowman, the trustée in bankruptcy, had been notified in writing 
to joint in the appeal, and he refused to do so. Upon a pétition for an 
order allowing the appeal, that fact was set forth, and thereupon the 
court properly ordered a severance as to the parties who refused to 
join in the appeal. The motion to dismiss is denied. 

[2] It is contended that the court below erred in holding that, under 
the law of Idaho, a mechanie's lien is void as against ail subséquent in- 
cumbrancers who were not made parties to an action to foreclose the 
lien within six months from the date of the filing thereof . The ques- 
tion so presented is one upon which the authorities are about evenly 
divided. In the case of Continental & Commercial Trust & Savings 
Bank v. Pacific Coast Pipe Co., 222 Fed. 781, C. C. A. , récent- 
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ly decided by this court, the same question was presented, and we up- 
held the construction given to the Idaho statute by the court below. 
Upon a reconsideration of the question, we are not convinced that that 
construction is erroneous, notwithstanding that, in the présent case, it 
results in harshness and injustice to the hen claimants. 

[3] It is further contended that the court below erred in denying 
the appellant, Standrod & Co., trustée, the relief prayed for in its sup- 
plemental pétition. In that pétition it was alleged that on August 26, 
1911, Bowman, the trustée in bankruptcy, commenced a suit against the 
appellee herein to set aside and vacate its mortgage, and in his com- 
plaint alleged that the mortgage was voidable for the reason that it was 
given solely to secure a previous existing indebtedness of the bankrupt 
to the mortgagee within four months of the time when the pétition in 
bankruptcy was filed, and was given with the intention of enabling the 
mortgagee to obtain a greater percentage of its debt than any other of 
the creditors of the same class, and with the intention on the part of 
the parties thereto to efifect a préférence in the appellee over other 
creditors of the bankrupt of the same class; and that thereafter, about 
April, 1913, an agreement was made between the parties to that suit 
whereby Bowman was to be paid $800 by the appellee in considération 
that he would dismiss the same ; that that agreement was wrongf ul 
and operated to the préjudice of the rights of Standrod & Co., and was 
a f raud upon it ; and that the trustée should be required to proceed to 
judgment upon the issues presented in said suit. The prayer of the 
pétition was that the agreement betvi'een the trustée in bankruptcy and 
the appellee be set aside and vacated, and that the court direct the 
trustée in bankruptcy to prosecute said action to final judgment, or, 
in case of his failure so to do, that the petitioner be permitted to do 
so, and that, pending the termination of those issues, proceedings to 
foreclose the appellee's mortgage be stayed and held in abeyance. To 
that pétition the trustée in bankruptcy answered, denying that the set- 
tlement of the suit between him and the appellee was in préjudice of 
the rights of Standrod & Co., and alleging that the value of the prop- 
erty involved was f uUy absorbed by the claims represented by Standrod 
& Co. as trustée in the first foreclosure suits, and that the trustée could 
not, even if he deemed it advisable, redeem f rom those liens, and that 
it was to the best interest of the estate in bankruptcy to settle the suit 
as the trustée in bankruptcy agreed to do upon the payment to him of 
the sum of $800 by the appellee. He further alleged that, after hav- 
ing taken the déposition of the bankrupt concerning the alleged préfér- 
ence, he was in doubt as to his possible success in maintaining the 
suit, and that he was also influenced to make the agreement to dismiss 
the suit by the fact that the contest over the real property involved 
only the priority of lien claims to the same, and that the claims of the 
lien claimants had not been presented against the estate in bankruptcy. 

If, at the time when Standrod & Co. made their application to the 
court below to direct the trustée to proceed with the suit to set aside 
the alleged préférence, the lien claimants represented by Standrod & 
Co. had, as unsecured creditors, presented their claims against the es- 
tate, and had ofïered to hold the trustée harmless against a judgment 
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for costs, a very différent question would hère be presented on the 
appeal. But, as the facts and the situation are set forth in the supple- 
mental pleadings, we find no ground for holding that the judge of the 
court below abused the discrétion which is vested in him when he de- 
nied Standrod & Co.'s application. 

The decree is affirmed, without préjudice to the right of Standrod 
& Co., or the lien claimants represented by it, to proceed against the 
estate in bankruptcy. 



UNITED STATES v. HOM LIM. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 213. 

ALïENg i®=332 — Proceedings foh Déportation of Chikese — Bubden of 
Proof. 

A person of the Chinese race, appareiitly a laborer, who claims to bs 
a native-born citizen, but produces no ccrtificate, may be tal^en before a 
commissioner for examination as to bis status, and the burden rests 
upon him to prôve that he was born withln the United States by affirma- 
tive évidence. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. <S=>32. 

What Chinese persons are exeluded from the United States, see note 
to Wong You V. United States, 101 C. C. A. 538.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause comes hère upon appeal from a décision of the District 
Court, Eastern District of New York, reversing an order of déporta- 
tion made by the United States commissioner. The opinion of the 
District Judge will be found in 214 Fed. 456. 

L. R. Bick, Asst. U. S. Atty., of Brooklyn, N. Y., for the Unitçd 
States. 
M. J. Kohler, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The United States Chinese and immi- 
grant inspecter went to a Chinese laundry at 610 Fulton street, Brook- 
lyn, having with him the government interpréter and stenographer, 
in search of a Chinese person nanied Ing So, whom he did not find. He 
did find this défendant, Hom Lim, concededly of Chinese descent, 
who was working in the laundry. He questioned him through tha 
interpréter, and the stenographer recorded the conversation. De- 
fendant stated that he was born in the United States, but that he did 
not know where; that some cousins could prove where he was born. 
Asked where they were, he said he had heard some one mention it, but 
he did not know who. Asked if he had ever been arrested and dis- 
charged by a United States commissioner, he answered he didn't re- 
member ; he would hâve to ask "some cousins." Having testified that 

^— 'Fur other cases see same topic & KEY-NUMBER In ail Ker-Numbered Digests & Indexe* 
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his father died about 20 years ago, he was asked where he died, and 
answered in the United States. Asked whereabouts in the United 
States, he answered he did not remember. Asked with whom he lived 
after his father and mother died, he did not remember. Asked who 
was the first person he remembered living with, he answered he stayed 
in the Yee Hing store most of the time. Afterwards, when his tes- 
timony was read over to him for correction, he said he wished to 
change his statement that he lived in Yee Hing Company, and that he 
meant he just made calls there. Asked if he remembered ever having 
li^'ed with a Chinese or American family since his birth, he said he 
stayed with his cousins. Asked where he stayed with them, he said in 
the Yee Hing Company. Asked where he stayed with them in the store, 
he said he went to work with his cousins in différent places. Asked if 
he could give the address of any one of those places, he said "No." 
Thereupon the inspecter arrestcd him and took him before a United 
States commissioner. Examination was had before the commissioner, 
défendant being represented by counsel, and several witnesses were ex- 
amined. The commissioner held that he was not born in the United 
States and should be deported to China. 

Appeal was taken to the District Court, where apparently none of 
the witnesses who had appeared before the commissioner were pro- 
duced or examined. The record before the commissioner was sub- 
mitted, and one additional witness was examined. This was a lady 
who had taught Hom Lim in Sunday school in the summer of 1904 or 
1905 and had seen him at intervais since that time. Her testimony 
in no way related to the question of his birthplace. Judge Chatfield 
held that Hom Lim was born in the United States and entitled to re- 
main therein. He reversed the order of the commissioner. It is quite 
apparent f rom the record and from his opinion that this disposition of 
the cause was made on the theory that the government had the burden 
of proof. 

Counsel for défendant contends that since Hom L,im asserted, when 
questioned under oath, that he was born in the United States, the in- 
spector acted without légal authority in taking him before the com- 
missioner, without first having obtained a warrant upon affirmative 
testimony produced by the government showing that he was not born 
in the United States; also that in the case of a Chinese person who 
asserts that he bas never been out of the United States the burden 
is on the government to prove that he was not born hère. Authorities 
in support of this contention are cited on the brief. Moy Suey v. U. 
'S., 147 Fed. 697, 78 C. C. A. 85 ; Gee Cue Bing v. U. S., 184 Fed. 383, 
106 C. C. A. 493. But we cannot assent to thèse propositions. 

Congress bas provided a procédure whereby a person of Chinese 
descent, apparently a laborer, who, upon being interrogated by the in- 
specter, produces no certificate such as the statutes call for, shall be 
brought before a United States commissioner for examination as to 
his status. Upon such examination the burden of proof is on the Chi- 
nese person to satisfy the commissioner or the reviewing court that 
he is entitled to remain in this country. He cannot avoid that investiga- 
tion merely by stating to the inspecter, even under oath, that he was 
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born in the United States. In view of the décision of the Suprême 
Court in U. S. v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 
1040, we are satisfied that it was within the constitutional power of 
Congress to provide for this procédure, even in the case of Chinese 
persons who eventually, upon examination before the proper tribunals, 
succeed in estabhshing by satisfactory proof the proposition that they 
are native-born citizens. The constitutional rights of a native-born 
citizen are no greater and no less, whether he remain hère continuously 
after birth, or return hère after some temporary absence. 

Hom Lim testified before the commissioner that he was born in San 
Francisco on November 29, 1888 ; his father's name being Hom Sing 
and his mother's Yee Shee. Of course he had no personal knowledge 
of the date or place of his own birth. It was compétent to introduce 
testimony of déclarations made tO' him by his parents or other near 
relatives as to such place and time, but examination of the record fails 
to disclose any satisfactory évidence of this sort. On his examination 
before the inspecter he stated that "some cousins" — he did not know 
who — told him he was born in the United States. He did not know 
where. Before the commissioner he testified that when he v^'as a boy 
a cousin named Mon Pong told him he was "born in this country" ; al- 
so that between the time of his arrest and his examination before the 
commissioner (November 7 to December 30, 1912) he saw another 
cousin, Wing Gee, who told him that he knew his father well and that 
he (liom Lim) was born in San Francisco — no date stated. Wing 
Gee was not called as a witness, nor was any excuse offered for his 
nonproduction. He also testified that his uncle, Hom Shed, was very 
sick and went to China when défendant was 14 years old, and that be- 
fore going his uncle told him he had his "birth paper from a doctor" 
and would keep it. If the uncle were then returning to China, leav- 
ing his nephew hère, the natural thing to do would bave been to give 
him the birth certificate, or to^ place it with some responsible person 
who was expecting to stay hère. There are many contradictions and 
inconsistencies in defendant's testimony. His narrative as to what 
took place when the inspector arrested him — he testified that the in- 
specter struck and shook him — is contradicted by three witnesses who 
were présent. Some of the inconsistencies in the recorded testimony 
may perhaps be explained by errors in interprétation ; but his évidence 
is no more persuasive than was that of défendant in the Fong Pin Ngar 

Case, 223 Fed. 523, C. C. A. , which was argued hère at the 

same time. 

The only other material witness is a Chinaman, who testified to 
attending the christening feast of a 2 months old child of Hom Sing 
25 years ago in San Francisco, to seeing that child with his father for 
3 or 4 years afterward, and to his seeing at Hom Shed's place in New 
York, some 9 years after the christening, a boy of whom Hom Shed 
made the statement, "This is Hom Sing's son." It nowhere appears 
how many sons Hom Sing had, and there is nothing to show that this 
was the child whom the witness saw christened. 

The commissioner saw and heard ail thèse witnesses, and had an 
opportunity to judge of the credibility of their narratives which we 
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do not possess, and which the District Judge did not avail of. His 
conclusions as to the facts are properly accorded much weight in Jin 
Dun V. U. S., 164 Fed. 330, 90 C. C. A. 542. Moreover, from an in- 
dépendant examination of the testimony as it is recorded, we are sat- 
isfied that défendant has failed "to establish by affirmative proof to 
the satisfaction" of the tribunal authorized to pass upon the question 
"his lawful right to remain in the United States." 

The order of the District Court is reversed, and the order of the 
commissioner is affirmed. 



FONG PING NGAR v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 211. 

1. Aliens ©=532 — Pkoceedings ror. Déportation of Chinese— Citizenship 

BUEDEN of FeOOF. 

The burrten Is upon a Chinese person, who clairois to be a citizen, to 
show by aflirmative proof that he was born witliin the United States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. (©=332.] 

2, Aliens <©=>32 — Phoceedings for Déportation or Chinese — Review. 

Unless there are spécial circumstances, a finding by a commissioner, 
and also by a District Court ou a heariiig de novo, that a Chinese per- 
son was not born in the United States, will not be reversed on appeal. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=3.32. 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order of the Distric^ 
Court, Southern District of New York, affirming an order of the Unit- 
ed States commissioner and ordering defendant's déportation to China. 

M. J. Kohler, of New York City, for appellant. 

H. Snowden Marshall, U. S. Atty., and F. M. Roosa, Asst. U. S. 
Atty., both of New York City, for the United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Défendant alleged that he was born 
in San Francisco — or rather that his father told him he was born there 
— and that he had never been out of the United States. His counsel 
has argued at great length and with an abundant citation of author- 
ities that on questions of pedigree hearsay évidence is admissible. He 
evidently supposes that in our récent décision in Lee Sim v. U. S. (C. 
C. A.) 218 Fed. 432 f (Nov. 1914), we held that such testimony was not 
admissible. This is a mistake; testimony may be compétent, and 
njîvertheless unconvincing or even unpersuasive, and we were not im- 
pressed by Lee Sim's statements that he was "born hère." 

[1,2] In the case at bar the défendant was examined, first by the 

^zsFoT otlier cases see sama topic & KEY-NUMBBR in ail Key-Numberad Dleesta & Indexes 

1 134 C. C. A. 232. 
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United States Chinese and immigrant inspecter, with interpretet and 
stenographer. He was next given a hearing before the United States 
commissioner, at which he was examined at considérable length, as 
also were several witnesses called on his behalf . Finally he was given 
a trial de novo before Judge Hough in the District Court, when he 
was himself re-examined by the judge. In the testimony as it stands 
on the record before us there are numerous inconsistencies and con- 
tradictions, and there was a lack of testimony which it would seem 
might hâve been produced if défendant had, as he said, lived in New 
York City for 20 years. The burden is upon a Chinese person, who 
claims to be a citizen, to show by affirmative proof that he was born 
within the United States. The two tribunals who had the opportunity 
of seeing and hearing the appellant and his witnesses bave both agreed 
that he has not established his right to remain hère. We find noth- 
ing peculiar or exceptional in the case, and under the authorities see 
no reason for reversing their judgment. Chin Bak Kan v. U. S., 
186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121 ; Tom Hong v. U. S., 
193 U. S. 522, 24 Sup. Ct. 517, 48 L. Ed. 772 ; Chu King Foon v. U. S., 
191 Fed. 822, 112 C. C. A. 336; Gong Nom Wood v. U. S., 191 Fed. 
830, 112 C. C. A. 344; Jin Dun v. U. S., 164 Fed. 330, 90 C. C. 
A. 542. 

A further point raised on this appeal is discussed in our opinion in 

Hom Lira v. U. S., 223 Fed. 520, C. C. A. , handed down 

herewith. 

The order is affirmed. 



THE SENATOR RIOE. 

THE LUZERNE. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1915.) 

Nos. 188-198. 

Collision <S=»61 — Tuqs and Tows Ceossinq — Common Faults. 

The railroad tug Luzerne, with a carfloat on the side, haclîed from 
her slip in North River a short distance above the Battery and started 
to turn up stream for the purpose of Crossing the river to the company's 
terminal nearly opposite In Jersey City. There was a strong ebb tide, 
which swung the bow of the float temporarily down stream, from which 
direction the tug Senator Rice was approaching with a hawser tow. 
The Rice gave a signal to pass starboard to starboard, which was an- 
swered with a single whlstle. Both vessels proceeded, and a collision 
occurred between the carfloat and a barge in tow of the Rice. Held, 
that the vessels were in fact on crossing courses, as the Rice should hâve 
known, and the starboard hand rule applied, which required the Rice 
to lîeep out of the way, and that she was in fault for not doing so ; that 
the Luzerne was also in fault for not sooner stopping when the signais 
were crossed until tlie courses of the two vessels were definitely deter- 
mined. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 
<@=61. 

Collision with or between towing vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 581.] 

^ssFor other cases see same toplc £ KSÎT-NUMBER in ail Key-Numbered Dieests & Indexes 
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Appeals from the District Court of the United States for the East- 
ern District of, New York. 

On appeal by the Lehigh Valley Transportation Company, claimant 
of the steamer Luzerne, and libelant in the second of the above-entitled 
suits, from a final decree of the District Court for the Eastem District 
of New York in a cause arising out of a collision between the barge 
Southern Cross in tow of the steamtug Senator Rice and a carfloat in 
tow of the tug Luzerne; which decree (215 Eed. 149) held the tug 
Luzerne wholly in f^ult and dismissed the libel against the Senator 
Rice, without costs. 

Harrington, Bigham & Englar and D. Roger Englar, ail of New York 
City, for Lehigh Valley Transp. Co. 

J. Parker Kirlin and William H. McGrann, both of New York City, 
for The Senator Rice. 

Foley & Martin, of New York City, for C. F. Harms Co., owner of 
the scow Southern Cross. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. Thèse appeals involve the question of nég- 
ligence growing out of( a collision between a carfloat lashed to the 
starboard side of the steamtug Luzerne, belonging to the Lehigh Val- 
ley Railroad Company, and a scow boat, the Southern Cross, the lead- 
ing boat on a hawser tow of the Senator Rice, a large tug bound from 
the East River around the Battery and up the Hudson River. The 
Luzerne was destined for the Lehigh Valley Railroad terminal in 
Jersey City in the Morris Canal Basin opposite Fier No. 2 from 
which she started, directly above the Battery. The tide was ebb 
and, on emerging from the pier, the starboard bow of the carfloat 
caught the full force of the tide and it was impossible to avoid the 
temporary swinging of the bow down stream. We think, however, 
it is quite improbable that any experienced navigator, having knowl- 
edge of the harbor of the cily of New York, and generally, of the 
destination of the railroad tugs, would suppose that a Lehigh Val- 
ley tug leaving pier No. 2 with a loaded float was destined for any 
point in the East River, or, in f|act, for any point other than the Le- 
high Valley terminal in New Jersey. There is no doubt that the bows 
of the carfloat and tug were headed down stream for a short period 
while the Luzerne was making the turn to the west and straightening on 
her course to Jersey City. 

Neither is there any doubt that the ultimate courses of the two tugs 
were crossing and if they were in this position when the signais were 
given, or if the situation was such that the master of the Senator 
Rice knew, or should hâve known, that the courses would be crossing 
the moment the Luzerne got clear of the pier and had straightened on 
her course, it was his duty to keep out of the way. Even upon the 
Rice's testimony the courses were crossing and the starboard hand 
rule applied. It is well to hâve that rule distinctly in mind. Article 
19 of the Pilot Rules (Act June 7, 1897, c. 4, 30 Stat 101 [Comp. St 
1913, § 7893]) for inland waters provides: 
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"Wlien two steam-vessels are crossIng, so as to învolve rlsk of collision, the 
vessel whicli lias tbe other on her own starboard slde shall keep ont of the 
way of tàe other." 

The Rice had the Luzerne on her own starboard side and we think 
the situation when it first developed was such as to involve risk o£ 
collision. Certainly if the Rice knew or had reasonable cause to be- 
lieve that a Lehigh Valley tug was destined for the Lehigh Valley» 
terminal, prudence required that her master should not insist upon 
passing starboard to starboard. 

We bave little doubt that when the signais were given the starboard 
hand rule applied. After the Luzerne had backed out of her slip, she 
commenced the turn under a port helm, making it évident that her 
course was not down the river or around the Battery. It was then the 
duty of the Senator Rice to keep out of the way until it was made plain 
what course the Luzerne intended to take. 

When the Luzerne had cleared it was only a question of a few mo- 
ments before it became évident that she was heading for her Jersey 
destination. While executing this maneuver the Rice blew two blasts, 
indicating that she would continue on her course and pass the Luzerne 
starboard to starboard. The Luzerne answered with one blast, indi- 
cating that she did not agrée to the Rice's proposai. It may be true that 
at the time the signais were given they were not on crossing courses 
and there was nothing to indicate to the Rice what course the Luzerne 
intended to take. Still, after the Luzerne had indicated her intention 
not to accept the Rice's invitation to pass starboard to starboard it 
must bave been évident that she was not destined for any point on the 
East River and common prudence would seem to require that the Rice 
should not insist upon proceeding upon the course indicated by her sig- 
nais. 

We see no reason why the Rice could not bave slowed down and per- 
mitted the Luzerne with her unwieldy tow to straighten out and cross 
her bows. The District Judge expressly finds that : 

"Aceording' to the testimony she had made thls turn and was proceeding 
towards New Jersey for some distance before she crossed the bow of the tramp 
steamer and before any danger arose because of the proximity to the Senator 
Kiee." 

Andersen, a witness for the Cornell Company, testified that the Lu- 
zerne and tow were going across the river. The engineer of the Rice 
testified when he first saw the carfloat and the Luzerne "she was headed 
across the river." It seems to us that in view of the fact that the Rice 
had reason to believe, if, in fact, she did not know, that the Luzerne 
was destined for Jersey City as soon as she got straightened out, that 
the starboard hand rule applied. The least the Rice should bave donc 
was to slow down, which she could easily hâve donc in the ebb tide, 
and wait until the situation developed. This is equally true of the Lu- 
zerne and results in both parties being held négligent for not rec- 
ognizing a dangerous situation and waiting until it developed sufE- 
ciently to enable them to navigate safely. Such a resuit seems to us 
to be the best solution of a collision which appears to bave been due to 
the stubbornness of both parties. That such a collision should hâve 
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occurred in broad daylight at a time when there was nothing in the élé- 
ments to interfère with navigation seems inexplicable. It is hardly pos- 
sible that the stupidity or obstinacy o£ a single master could hâve pro- 
duced such a resuit and we think the collision was due to their combined 
action. Where property and life are at stake, neither party should in- 
sist upon persisting in a course which is likely to resuit in disaster when 
the delay of a few moments will insure the safety of both. 

The decree is reversed with the costs of this court to the Luzerne 
and the District Court is directed to enter a decree in favor of the li- 
belant against the Luzerne and the Rice each for one-half the damages 
and costs. 



GLEASON V. THAW. 
(Circuit Court of Appeals, Second Circuit March 9, 1915.) 
No. 206. 

JUDGMENT lS=>585 CONCLUSIVENESS— MaTTEES CoNCLUDED. 

Plaintiff was employée! to défend T., who was charged with murder. 
On August Sth, as clalmed by him, T.'s mother, to induce Mm to extend 
crédit to T., représente^ that ail disbursements theretofore made by 
her for the défense of T. were made in her own behalf, and not as loans 
to T., that she had agreed with T. to pay ail sums necessary in hls dé- 
fense other than plaintlff's charges, and that under his father's will 
T.'s Income was subject only to specifled restrictions. Plaintitt sued 
the mother on an alleged contract, made on August Sth, to make on 
her own behalf ail disbursements necessary in the défense of T., other 
than payments to plaintiff, and the complaint was dismissed, on the 
ground that no breacli of the contract pleaded was shown. Meld that, 
while this dismissal barred a new action for représentations, subsé- 
quent to August Sth, that she was making ail such disbursements as 
agreed, since plaintiff had elected to rely on the contract, and not upon 
her représentations that she was performlng it, the judgment did not 
bar an action for the représentations as to existing conditions prior to 
August 8th, nor as to the availability of T.'s ineome to meet his own 
obligations. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1062-1064, 
1067, 1073, 1084, 1085, 1092-1095, 1132; Dec. Dig. €=>585. 

Conclusiveness of judgment as dépendent on theory of action or 
recovery, see note to Miller Iron Mining Co. v. M'Kinney, 96 C. C. A. 
163.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, in favor of défend- 
ant in error, who was défendant below. The cause was disposed of 
below on the pleadings, complaint, answer, and reply; the court di- 
recting a judgment for défendant. 

John B. Gleason, of New York City, pro se. 

Kellogg & Rose, of New York City (Abram J. Rose and Alfred C. 
Petti, both of New York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

^ssFoT otber cases see sama toplc & KET-NUMBEIR In ail Key-Numbered DigesU & Indexe* 
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LACOMBE, Circuit Judge. The facts as stated in the complaint are 
thèse. Harry K. Thaw, defendant's son, was about to be tried under 
indictment for murder. The indictment was found June 28, 1906, 
Early in July plaintiff, at Harry Thaw's request, agreed to act tempo- 
rarily for him as counsel, upon condition that the continuing of his 
services upon crédit should cease unless in some way he was made 
certain and satisfied as to his ultimate payment. Under his father's 
will Harry Thaw was in receipt of an income somewhat in excess of 
$30,000; but, presumably, plaintiff realized that the amount of money 
which would be lavishly expended in his défense might make this 
sum insufficient to pay the Ijills. It is alleged in the complaint that 
on or about August 8, 1906, plaintiff had an interview with défendant, 
in which, "for the purpose of inducing plaintiff to perform [profes- 
sional] services for her son upon a single crédit to be extended to 
him, she stated and represented to the plaintiff as facts of her own 
knowledge and with the intention that plaintiff should perform serv- 
ices for Harry; Thaw upon the latter's personal crédit," as foUows: 

',1) That ail the disbursements thus far made by her on account of her son 
were made in her own behalf, as mother and head of the family, and were 
not liabilitles of her son to her, nor chargeable against him, unless by way 
of advances against his Interest under her last will. 

(2) That she had agreed with Harry Thaw to pay in her own behalf ail 
sums necessary on account of her son and his défense (other than plaintiÊC's 
charges), by way of advancement and not creating any liability on his part 
for their repayment, 

(3) That the only restrictions as to Harry Thaw's income under his father's 
will were contalned in an abrogated codicil, and that the provisions of the 
will affecting his share were in ail respects the same as the provisions as to 
her income, and were in ail respects unconditional. 

The complaint further allèges that about November 1, 1906, he had 
another interview with défendant, when she repeated, in substance, 
the former représentations, stating that ail her disbursements down 
to that date, including, of course, ail from August 8th to about No- 
vember Ist, were not liabilities of her son to her. It further allèges 
that plaintiff, relying on thèse représentations, rendered services to 
Harry K. Thaw which bave not been paid, and that the représentations 
above stated were to the knowledge of défendant untrue and fraud- 
ulent. 

The défense is based upon the record of a prior adjudication be- 
tween plaintiff and défendant ; the prior controversy arising out of the 
same transactions. In that case there was a judgment in favor of de- 
fendant. The argument in the case at bar is that plaintiff elected the 
remedy he sought to avail of in the prior action, and is therefore 
debarred from now seeking to avail of some différent remedy. The 
prior action was before this court and disposed of in Gleason v. Thaw, 
205 Fed. 505, 123 C. C. A. 573. The complaint in that action was in- 
artificially drawn. It contained averments appropriate to an action on 
contract, and also averments appropriate to an action in tort. Com- 
menting on this we said : 

"Upon the argument plaintiff would not state deflnltely whether he iought 
to recover upon his alleged contract, or upon some tort ; indeed, he contended 
that he relied on both." 



EIGGIO V. UNITED STATES 529 

We construed his pleading as a déclaration on contract, and that 
construction is binding upon both parties. Inasmuch as the earlier ac- 
tion was disposed of on the pleadings, the alleged contract was taken 
as established. That contract made August 8, 1906, was found to bc 
that: 

"Défendant agreed that she would herself, in her own behalf as head of the 
family, make ail the disbursements (other than payments to plaintlfC) that 
were expédient on account of the indictment, and that such payments should 
be chargeable against her son only as advancement ; 1.' e., advancements on 
what he would receive at her death, one-third of such advancements to be re- 
mitted under her will." 

We affirmed the dismissal of the complaint in that prior action, be- 
cause the facts averred did not show a breach of the contract pleaded, 
and on the pleadings taken as proved. As to ail représentations of 
défendant, subséquent to August 8, 1906, which would be in accord 
with the obligations of défendant under this contract, this prior ad- 
judication is a flat bar. Plaintiff elected to rely on the contract and 
upon défendant fulfilling her obligations thereunder, not upon repré- 
sentations (alleged to be false) that she was fulfilling those obligations. 

But that does not entirely dispose of the complaint in this later ac- 
tion. There remain the averments touching représentations as to ex- 
isting conditions prior to August 8, 1906; that ail prior disbursements 
made by défendant on behalf of her son, subséquent to indictment and 
to save him from the penalty of his crime, were not loans, but paid 
by her as head of the family, with no recourse to her son for reim- 
bursement. Thèse were not disposed of in the prior suit. Nor were 
the averments as to willful misrepresentations as to the availability of 
Harry Thaw's income to meet his own obligations. We referred to 
them in the opinion incidentally, because the singularly composite 
structure of the complaint in that action invited a référence to them; 
but, when we held that the prior action was founded solely on the al- 
leged contract, ail référence to such alleged misrepresentations became, 
of course, obiter. 

The judgment is reversed, with instructions to allow plaintiff to 
amend his complaint, so as to présent the only issues which, under this 
opinion, he is entitled to try. 



EIGGIO V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit April 13, 1915. On Pétition 
for Rehearing, April 20, 1915.) 

No. 209. 

COUNTEBFBITING <S=18 PEOSEOXJTION EVIDENCE. 

Evidence considered, and held sufflclent to sustaln a verdict flndlng de- 
fendant guilty of counterfeitlng and having in his possession counterfeit 
coins. 

[Ed. Note. — For other cases, see Counterfeiting, Cent Dig. |§ 41-45; 
Dec. Dig. (S=>18.3 

«:s)For other cases M* «un* topio & KBT-NUMBBR In ail Eey-Numbared Diswti * Indexes 

Z&V.—di 
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In Error to the District Court of the United States for the East- 
ern District of New York. 

On writ of error to review a judgment of conviction entered upon 
the verdict of a jury in the Eastern District of New York upon an in- 
dictment charging the défendant with counterfeiting and having in his 
possession counterfeit coin made to resemble silver coins of the Unit- 
ed States. 

Achille J. Oishei, of New York City, for plaintifï in error. 
Louis R. Bick, U. S. Atty., of Brooklyn, for the United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The indictment contains four counts. The 
first count charges the défendant and one Carmela Quartucci with 
having, in the Borough of Brooklyn, on the 6th day of April, 1914, 
knowingly counterfeited and assisted in counterfeiting ten false, forg- 
ed and counterfeited coins in resemblance of the silver coins cast at the 
United States mints and known as quarters, with intent to defraud di- 
vers persons whose names are unknown. The second count charges 
the défendant and Quartucci with having, at the same time and place, 
the said coins in their possession. The third count charges them with 
having, at the same time and place, counterfeited ten false, forged 
and counterfeit coins called dîmes. The fourth count charges them 
with having the said counterfeit dimes in their possession. 

The question of the defendant's guilt was purely one of fact and the 
verdict of the jury is conclusive on this question. There can be no 
doubt that, upon the testimony, counterfeit coin was being made at 
No. 6511 Eleventh avenue, Brooklyn, at and prier to the time of the 
defendant's arrest. The question is, did he know of and assist in the 
manufacture? It was shown that he was frequently there using the 
rear door for entrance and exit. On April 6th, the day of the arrest, 
the officers shadowed the défendant and Quartucci, vi'ho was indicted 
with the défendant, pleaded guilty and was used as a witness for the 
United States. The testimony of the officers who entered the house 
was to the effect that after Quartucci reached the house Riggio left 
and returned in about half an hour, using the rear entrance. Six se- 
cret service agents surrounded the house and two entered the rear door, 
finding Riggio and Quartucci in the room. They found a gas stove 
with a ladle on the stove, molten lead and a burning gas jet under the 
ladle. They also found a board full of counterfeit dimes, 275 in ail, 
two bags of métal and a mold for making quarters. There was also 
évidence that the défendant stated that he lived at No. 6511. The 
principal défense of the défendant was that he did not Hve at the 
premises in question at the time of the arrest and that prior to April 
6th he had not been there for a month. He also testified that the prem- 
ises were locked up at night during January, February and March, but 
he was unable to give any intelligent reason for having paid the gas bill 
for this period when confronted with the receipted bills. Besides thèse 
circumstances we hâve the direct testimony of one of the officers that 
when asked who lived there he answered that he did. 

We deem it unnecessary to discuss the testimony further as we hâve 
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no doubt whatever that it presented a question of fact which was prop- 
erly submitted to the jury. If they believed the défendant it was their 
duty to acquit, but the circumstances pointed strongly to him as one 
who knew what was going on at No. 6511 and who participated in the 
making of the spurious coin found on the premises. In view of the 
many évidences of coiinterfeiting, the jury were fully justified in find- 
ing that the défendant must hâve known what was being done in the 
rear room. 

The défendant relies upon the case of Hauger v. United States, 173 
Fed. 54, 97 C. C. A. 372, but we do not regard the law as there laid 
down applicable to the présent situation. It would be in point if 
Quartucci, in the absence of the défendant, had confessed to one of the 
officers that Riggio and he had made the counterfeit coin in question 
and the officer had sworn to his statement upon the trial. 

The judgment is affirmed. 

On Pétition for Rehearing. 
PER CURIAM. Rubano testified as follows: 

"Agent Schroeder put his shoulder to that door and forced It. It gave, and 
I told Riggio to remain tliere if that was his house, to stay with me. We got 
that door in, tliat was a pantry door, and we found another door and forced 
that open, and as the door gave, the first glance of the room I saw Quartucci 
going fronj the stove towards the bedroom, and Schroeder and I entered, Rig- 
gio and the two boys he was talking to also. I then motioned to Agent Rich 
and said, 'This way, it's ail right,' and the other agents foUowed. When we 
entered the door we told Riggio and Quartucci to sit down, that we were gov- 
ernment ofBcers. Then I had a conversation with Riggio. » » * 

"A. Those two smaller pans are the ones I hâve référence to being near the 
stove. The other pot was brouglst in from the bedroom by Schlam, and con- 
tained mold frames. Right after Agent Schlam had brought in the bags 
from under the bed with plaster in It. 

"Q. Riggio was there? A. Yes. 

"Q. Was the défendant Riggio there at that time? A. From the moment we 
entered that door until we left. 

"Q. And right In that room? A. Tes." 

The statement in the opinion referred to in the motion for a rehear- 
ing was made for the purpose of showing that the défendant was prés- 
ent when the officers made the search and discovered the évidence tend- 
ing to show that counterfeit money was being made in the house. Of 
course it is immaterial whether he went into the house before the offi- 
cers arrived or entered at the same time they did. 

Pétition for a rehearing is denied. 
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EASTERN STEEL CO. V. GODAIR-WIMMER BTJDG. CO. 

Appeal of 1482 BROADWAÏ CORPORATION. 

(Circuit Court o( Appeals, Second Circuit AprU 13, 1915.) 

No. 223. 

Rbceivbhs ©=139 — Sale of Pbopebtv— Openino ob Vacating— Misconduct 
Affectinq. 

A sliowlng held insufflcient to entitle a pnrchaser of property at 
receiver's sale to relief on the ground that the recelver or auctloneer 
misrepresented the incumtirances on the property. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 243, 244; 
Dec. Dig. <S=>139.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Rockwood & HakJane, of New York City (Nash Rockwood and 
Charles A. Winter, both of New York City, of counsel), for appe- 
lant. 

Everett, Clarke & Benedict, of New York City (A. L,. Everett, of 
New York City, of counsel), for appellee. 

K. McEwen, of Brooklyn, N. Y., in pro. per. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The Godair-Wimmer Company went into 
the hands of a receiver appointed in the above suit by the District 
Court for the Southern District of New York. A lease of premises at 
the corner of Forty-Second street and Broadway, New York City, 
known as the Heidelberg Building, for 21 years from the Ist day of 
May, 1909, with the privilège of 3 renewals of 21 years each, practical- 
ly constituted its only asset. 

The court ordered the receiver to sell at public sale March 11, 1914, 
at 11 a. m., the whole of the company's capital stock and its entire issue 
of bonds secured by mortgage on the lease. This was because the 
lease contained a covenant against assignment and in no other way 
could a purchaser get title to it. The terms of sale required the bidder 
to pay $5,000 down, one-third of the purchase price on confirmation 
of the sale, one-third in 6 months, and one-third in 12 months, with 
interest on def erred payments at 6 per cent, per annum ; said payments 
to be secured in a manner satisfactory to the receiver. 

The property M'as struck down to the 1482 Broadway Corporation 
for $98,600 and the sale was confirmed by the court March 27, 1914; 
the purchaser being required to pay one-third of the purchase price 
April 10, 1914, and to secure the payment of the balance by bond with 
sureties to be approved by the court. 

April 14th, upon motion of the purchaser, the order of confirmation 
was modified by requiring it to pay $11,347.50 on account of the first in- 
stallment on or before the 16th day of April and the balance thereof 
of $16,519.16 on the 29th day of April, the second installment of one- 
third, with interest from March llth, within six months from that 

4=»For other cases ses same toplc & KICY-NUMBBR in ail Kejr-Numbered Digssta ft ludsxes 
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date, and the remaining one-third of the purchase price, with interest 
from March 11, 1914, within one year from that date, as security for 
said payments ; the receiver to retain possession of the stock and bonds 
of the Godair-Wimmer Company and to administer the property at the 
purchaser's risk until payment of the purchase price in fuU. April 
16th the purchaser did pay the sum of $16,519.16. April 27, 1914, the 
purchaser obtained an order to show cause why the order of con- 
firmation should not be modified by requiring the receiver to protect 
it against a blanket mortgage executed by the Coe estate for $720,000, 
covering 41 parcels of land in New York and Brooklyn, including the 
premises in question. 

In support of this motion the afiîdavit of the attorney for the pur- 
chaser averred that he had asked at the time of the sale whether 
there were any incumbrance upon the building ahead of the lease, and 
that the auctioneer and receiver repHed that there was not, whereas 
on or just before April 13th he learned of the existence of the mortgage 
in question. Some confirmation of this appeared in other affidavits. 
The affidavit of the receiver alleged that the only représentation he 
made was that the stock and bonds of the Godair-Wimmer Company 
were to be sold f ree and clear of the debts of that company. This was 
confirmed both as to him and as to the auctioneer by other affidavits. 
The affidavit of the auctioneer was taken by neither party and each 
contends that it ought to hâve been taken by the other. As after the 
sale he was not in the employment of the receiver and as the burden of 
proof was upon the petitioner, we think that between the receiver and 
the purchaser the duty of taking the affidavit of the auctioneer lay 
naturally upon the purchaser. 

The order to show cause was denied, with leave to renew, and, hav- 
ing been renewed September 5th, was denied by Judge Mayer, "without 
préjudice to move for leave to bring an action or suit in which the 
receiver may be made a party défendant." This is the order appealed 
from. 

If the auctioneer or receiver did make the représentation alleged by 
the purchaser, it should be granted relief. Laight v. Pell, 1 Edw. Ch. 
577 ; Hudson v. New York & Albany, 180 Fed. 973, 104 C. C. A. 129. 
Upon the affidavits, however, the District Judge was not satisfied that 
such représentations had been made, and we concur in his conclusion. 

Order affirmed. 



HOTCHKISS V. NATIONAL CITY BANK OF NEW YORBL 

(Circuit Court of Appeals, Second Circuit April 13, 1815.) 

No. 212. 

Stipulations <S::=14 — Consteuction — Liabilitt on Appeal Bond, 

In a suit in equity by a trustée in bankruptey against a bank to recovei 
securities delivered to the bank by the bankrupt, on the ground that sucb 
delivery was a voidable préférence, it was stipulated that the bank might 
sell the securities in its discrétion, the proceeds to stand in their place 
and "to represent the amount of llability of the « • • bank, • • ♦ 

^=>For other cases see same tople & KHY-NUMBBR In ail Key-Numbered Dlgests & Indezei 
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should it be adjudicated that the delivery of the sald securltles to the bank 
was preferential." HeU, that the "adjudication" contemplated by the 
stipulation was the final adjudication, and that, the bank net having sold 
the securities, on their recovery by complainant after successive appeals 
by the défendant, he could net recover on the supersedeas bonds the 
amount of their dépréciation in marlîet value pending the appeals. 

[Ed. Note.— For other cases, see Stipulations, Cent. Dig. §§ 24r-S7; 
Dec. Dig. cg=3l4.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of the 
District Court, Southern District of New York, in favor of défendant 
in error who was défendant below. The action is on supersedeas bonds 
given by défendant on appeals taken by it to this court and to the Su- 
prême Court in a suit in equity between the same parties, which suit 
was brought by the plaintifï herein, as trustée in bankruptcy of Lathrop 
Haskins & Co. to recover the possession of certain securities dehvered 
by that firm to défendant, on the ground that the delivery constituted a 
voidaljle préférence under the Bankruptcy Act. 

See, also, 201 Fed. 664, 120 C. C. A. 92. 

A. I. Elkus and Wm. A. Barber, both of New York City (Wesley S. 
Sawyer, of New York City, of counsel), for plaintifï in error. 

Shearman & Sterling, of New York City (J. A. Garver, of New York 
City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The transfer of the securities was on 
January 19, 1910, the equity suit to set it aside was begun in May, 1910. 
As a resuit of that suit the District Court held that the securities should 
be delivered to complainant, but that he could not recover in addition 
thereto the amount which they had declined in market value subséquent 
to January 19, 1910. Before such suit was brought the parties entered 
into a stipulation that the securities, then held by the bank, "may be 
sold by the National City Bank at the best price obtainable, at such 
times as may seem best to the officers of the National City Bank, 
* * * such sales to be without préjudice to the rights of either [the 
bank or the trustée]. * * * it being further stipulated that the 
rights and claims of bank and receiver and trustée * * * shall 
attach to the proceeds realized f rom the sale of the securities * * * 
and the amount realized shall stand in lieu of the securities and shall 
represent the amount of the liability of the National City Bank to the 
receiver and trustée, * * * should it be adjudicated that the de- 
livery of the said certificates to the bank was preferential and void as 
against rights of creditors ; * * * it being the intention of the 
stipulation that the securities in the possession of the National City 
Bank shall be converted into money at the best priées obtainable and 
that ail rights of the parties shall remain as against the proceeds," etc. 
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The supersedeas bonds are in the usual form to answer for ail dam- 
ages and costs if appellant shall fail to make its plea good. 

Upon disposition in the original equity suit of the contention that 
complainant could recover not only the securities, but also the amount 
of dépréciation subséquent to the transf er on January 19, 1910, the Dis- 
trict Court said (200 Fed. 287) : 

"This suit Is in equity to recover the actual securities in specie. That Is 
the prayer, and that was what was intended. It Is quite llkely that the trustée 
may hâve had the rlght to sue at law af ter rescinding the transfer and making 
a demand, because the refusai would hâve been a conversion. However, he 
did nothing of the kind, but proceeded in equity to reclaim the securities ; and 
he cannot now blow hot and cold. The deeree will be for the delivery of the 
securities, wlth any dividends received upon them." 

Upon appeal to this court, we said (201 Fed. 664, 120 C. C. A. 92) : 

"The spécial master and the court below, however, held, and we think right- 
ly, that the trustée had left the disposition of the securities to the absolute 
discrétion of the bank ; their proceeds, if sold, to stand in their place. Under 
such clrcumstances, it would be inéquitable to hold the bank liable for the dé- 
préciation. Ail the trustée is entitled to is a return of the securities and an 
accounting as to any dividends or interest collected in the meantime." 

In disposing of the appeal f rom our décision the Suprême Court said 
(231 U. S. 50, 34 Sup. Ct. 20, 58 L. Ed. 115): 

"This was answered sufflciently by Judge Hand in the District Court. As 
he observed, tlie court was in equity to recover the securities in specie. After 
the agreement the bank was authorized to hold them until it thought * * * 
wise to sell. If it had sold, there can be no doubt that the plaintiffs claim 
would hâve beeu limited to the proceeds, by the words of the contract. Its 
judgment not to sell, exerclsed for the beneflt of both parties, cannot hâve been 
intended to put it in a worse position. Such an understanding would hâve 
deprived the plaintiff of the judgment of the bank." 

As to the question now before this court we concur with the District 
Judge that plaintiff cannot recover for dépréciation of the securities in- 
termediate the décision of the original suit in the District Court and their 
iînal delivery. Had no stipulation been entered into, it is very doubtf ul 
whether in that suit in equity to recover spécifie securities "damages" 
can be held to cover dépréciation. Kountze v. Omaha Hôtel Company, 
107 U. S. 378, 2 Sup. Ct. 911, 27 L. Ed. 609. Certainly it is the law for 
thèse parties that dépréciation down to the date of décision in the Dis- 
trict Court is not recoverable. But ail doubts are relieved by the stipu- 
lation. Manifestly it was thought that the bank was better able to judge 
of the situation in Wall Street and to sélect the best time to sell the 
securities than the receiver or trustée would be ; it was for the interest 
of ail to sell for the best possible price and the stipulation was a very 
sensible arrangement to make of a difficult situation. It certainly con- 
templated that the bank should hold the securities (unless it decided for 
the gênerai interest to sell ail or some) until it "should be adjudicated 
that the delivery * * * ^^g pref erential." We are of the opinion 
that the "adjudication" contemplated in the stipulation was the final ad- 
judication. 

Judgment affirmed. 
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BENTLEY v. YOUNO et al. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

Na 185. 

Bankeuptct <S=3303 — Fratidulent Sale bt BANKnxjFT^SuiT bt Trustée. 

A flndlng by the trial court that a sale by a bankrupt, when insolvent, 
of lils retail stock of boots and slioes in bulk, was fraudulent and void- 
able at suit of the trustée, lield sustained by tlie évidence under the law 
of New York, which provides that sucU a sale in bulk shall be presumed 
fraudulent unless the purchaser makos fuU Inciulry of the seller as to 
his creditors and gives at least five days' notice to each. 

LEd. Note. — For other cases, see Banki-uptcy, Cent. Dlg. §§ 4ÔS-402 ; 
Dec. Dig. <S=>303.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Southern District of New York, setting- aside a sale of the entire stock 
of Israël Kruger, bankrupt, as null and void as against creditors, and 
adjudgirig défendants to pay $2,500 to the trustée as the value of the 
goods tlms disposed of . The opinion of the District Judge will be f ound 
in 210 Fed. 202. 

M. Mackenzie and Hastings & Gleason, ail of New York City, for 
appellants. 

Lesser Bros., of New York City (W. Lesser, of New York City, of 
counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. Judge Learned Hand has stated the facts very 
fuUy in his opinion, and it will not be necessary to repeat them hère. 
Kruger, who was in failing circumstances, sold his entire stock — he 
was conducting a retail shoe store — to Henry Young and absconded 
shortly afterwards. The purchase was made with money advanced to 
Henry Young by his father, John Young, an auctioneer, to whose place 
of business the goods were sent, and who sold them at auction. 
That the sale, so far as the bankrupt is concerned, was fraudulent is 
undisputed. The sole question is as to the good faith of défendants. 

The offer of Kruger's entire stock at a lump sum was a circumstance 
to put Henry Young upon inquiry. Moreover, the Personal Prop- 
erty Law of New York in force at that time declared that such a trans- 
fer in bulk shall be presumed fraudulent as against creditors of the 
transferror, unless the proposed transférée shall at least five days be- 
fore the transfer, in good faith, make full and explicit inquiry of the 
transferror as to each and ail of transferror's creditors, and unless the 
transférée shall give notice by mail to each of the creditors of whom 
such transférée has knowledge or can with the exercise of ordinary 
diligence acquire knowledge. Henry Young took the stand and under- 
took to satisfy the trial court that he had acted with reasonable dili- 
gence and entire good faith. He failed to convince Judge Hand, who 
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had the advantage of seeing and hearing him, which is not surprising, 
as his testimony even in cold type is unpersuasive. He said that he 
asked Kruger if he had any creditors, to whom the latter replied that 
there was only one, for $200, whom he paid in Young's présence ; also 
that he examined some of the paid bills which Kruger showed him, 
and, finding them receipted, supposed he could take the word of the 
bankrupt for the rest. On the trial two years after the event he gave 
the names of a number of wholesalers whose bills Kruger had shown ; 
but when he was examined bef ore the commissioner, two or three days 
only after the event he failed to remember any of the names. 

The évidence is not so strong as to John Young's connection with the 
f raud ; but there are majiy circumstances indicating that although he 
did not, like Henry Young, negotiate the sale, which was efifected with 
money he advanced, he was informed as to its circumstances, and 
adopted it for his own benefit. The District Judge expressly states that 
his bearing on the witness stand did not impress the court with the 
value of his testimony. The questions presented are wholly questions 
of fact, and there is nothing in the record which should induce us to 
reverse the findings of the trial court, which saw and heard the wit- 
nesses. 

Decree affirmed, with costs. 



THE HARLEM RIVER NO. 1. 

THE T. W. WELLINGTON. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 234. 

Collision ®=>105 — Tugs with Tows Meeting — Cabeless Navigation. 

Evidence held to support a finding that a collision between a tow along- 
side a tug bound down Harlem River and one on the side of a tug upbound 
was due solely to the fault of the latter tug in carelessly permitting her- 
self and her tow to be caught on the side by the strong ebb tide and swun.«î 
around against the other tow. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <S=>105. 

Collision with or between towing vessels and ressels In tow, see note to 
The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the East 
crn District of New York. 

On appeal from a decree of the District Court for the Eastern Dis- 
trict of New York dismissing the libel as to the tug Harlem River 
No. 1 and holding the tug Wellington solely at fault for the damages 
sustained by the libelant's coal barge Govemor Glynn. The collision 
which resulted in the injury to the Glynn occurred November 26, 
1913, in the Harlem River opposite Little Hell Gâte and near the New 
York shore, between the libelant's coal boat in tow of the tug Harlem 
River No. 1, bound down, and the sand scow Whitehall, in tow of the 
tug Wellington, bound up. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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Foley & Martin, of New York City, for the Wellington. 

James J. Macklin and Frank V. Barns, both of New York City 
(William J. Martin and George V. A. McCloskey, both of New York 
City, of counsel), for the Harlem River No. 1. 

COXE, Circuit Judge. The decree herein dismissed the libel as to 
the tug Harlem River No. 1 and held the tug Wellington solely at fault 
for the damages sustained by a collision which occnrred between 10 
and 11 a. m. November 26, 1913, between the libelant's coal barge 
Governor Glynn in tow of the tug Harlem River No. 1 bound down 
and the scow Whitehall, in tow on the port side of the tug Wellington. 

The weather was clear, the tide was strong ebb. The place of 
collision was near the New York shore about opposite Little Hell 
Gâte. The Harlem River No. 1 had the covered barge Royal on her 
starboard side and the coal barge Governor Glynn on her port side. 
When the tugs first sighted each other they were well over on their 
respective sides of the river and would hâve passed safely had they 
kept their courses. The Wellington had to cross the tide running out 
of Little Hell Gâte and, instead of navigating so as to meet the tide 
Ipow on, she allowed her tow and herself to swerve to port so that 
the tide struck the starboard side of the tow, causing both tug and 
tow to swing across the Harlem River. It was then too late to avoid 
collision. The question was one of fact and we think the testimony 
strongly supports Judge Veeder's finding that the collision occurred 
by reason of the careless navigation of the Wellington in permitting 
the vessels to be caught in the tide at Little Hell Gâte and thus to 
be thrown over onto the New York shore. Even if the testimony 
were more evenly balanced it would still be our duty not to interfère 
with a finding of fact based upon conflicting testimony. 

The decree is affirmed with costs against the Wellington. 



THE NELLIB FOLLETTE. 

THE ELMER D. WALLING. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1915.) 

No. 130. 

Collision ®=5l53 — MEBTiNa Tows in Canal — Fault. 

A finding by the trial court, on conflicting évidence, that a collision 
between meeting tows In the Erie Canal was due solely to the fault of 
one In sheerlng to the wrong side of the channel, affirmed. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 305-S07, 311; 
Dec. Dig. <g=ïl53. 

Collision with or between towlng vessels and vessels In tow, see note to 
The John Englis, 100 O. C. A. 581.J 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Western District of New York, holding the Nellie Follette and 
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the Elmer D. Walling solely responsible for a collision between those 
vessels and the canal boat Patrick Bowen. The opinion of Judge 
Hazel will be found in 221 Fed. 137. 

Ray M. Stanley, of Buffalo, N. Y., for appellants. 

Brown, Ely & Richards, of Buffalo, N. Y. (J. B. Richards, of Buf- 
falo, N. Y., of counsel), for appellees Van Orden and others. 

Clinton, Clinton & Stricker, of Buffalo, N. Y. (George Clinton. Jr., 
of Buffalo, N. Y., of counsel), for appellee Rand. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The Bowen and two other canal boats 
lashed together, one behind the other, with the Bowen ahead, were 
bound east on the Erie Canal, in tow of four mules. As they ap- 
proached Studor's Bridge, between Lyons Lock and Berlin Lock, they 
encountered the Nellie Follette bound west under steam, with the 
Walling rigidly fastened in front of lier. The two flotillas came into 
colhsion; the Walling's stern striking the port bow of the Bowen 
three or four feet from the latter's stern. The détails of the naviga- 
tion are fully set forth in the opinion of the District Judge. 

The controversy présents most emphatically a question of fact, pure 
and simple ; Did the east-bound tow kink up, at the bend in the canal, 
and the Bowen thus get over into the heelpath side of the channel? 
Or did the Walling for some reason sheer over into the towpath side 
of the channel? It is manifest that the boat which, at the time of 
collision, was on the wrong side of the channel, caused the damage, 
and whoever was responsible for her being where she had no business 
to be was in fault. The trial judge answered the first question in the 
négative and the second question in the affirmative. There was much 
conflict of testimony — six witnesses to six on the second question. 
He saw and heard ail the witnesses, except two or three unimportant 
ones, and we find nothing in the record which leads us to dissent from 
his carefuUy considered findings of fact. 

The decree is affirmed, with interest and costs. 



EVANS et al. r. HALL PRINTING PRESS CO. 

(Circuit Court ol Appeals, Second Circuit April 13, 1915.) 

No. 231. 

1. Patents <S=5l65 — Construction of Claims. 

When the language of the claims of a patent is clear and distinct, 
the patentée is bound by it 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 241; Dec. Dlg. 

2. Patents <S=5246 — Infeingemknt— Combination. 

A patent for a combination is not Infringed by a devlce from which 
some of the éléments of the combination are omitted. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 387 ; Dec. Dig. 

<S=>24e.] 
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3. Patents <©=>328 — Ini-ringement— Rotaby Pbintirg Machine. 

The Evans & Wichmann patent, No. 958,484, for a rotary prlntlng 
machine, claim 3, held not Inf ringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court of the United States 
for the Southern District of New York finding claim 3 of letters patent 
No. 958,484 granted to A. B. Evans and G. C. H. Wichmann valid and 
infringed. 

J. Edgar Bull and George F. Seuil, both of New York City, for 
appellant. 

Victor D. Borst and William M. Stockbridge, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The. patent in controversy was granted May 
17, 1910, to Evans an<l Wichmann for improvements in rotary printing 
machines for printing on sheets of paper, card, métal and the likein 
the form of sheets which can be bent around a cylinder. The machine 
comprises suitable printing surfaces grouped upon the periphery 
of three constantly rotating cylinders, which may be brought into 
mutual contact or removed from such contact as may be required 
during the working of the machine. 

The first cylinder carries on its printing surface or surfaces one or 
more designs in the same or différent colors, which are inked or damp- 
ed and inked in the usual manner. The second cylinder carries a 
number o£ printing surfaces adapted to receive impressions from the 
surfaces of the first cylinder. The third cylinder carries a single print- 
ing surface adapted to receive impressions from the surfaces on the 
second cylinder. The diameter of the third cylinder is a submultiple 
of the diameter of the second cylinder, such submultiple correspond- 
ing with the number of printing surfaces carried on the second cylin- 
der. By bringing into use ail or some of the printing surfaces and by 
proper adjustment of the gripping and releasing mechanism, such a 
machine can be arranged to print upon either or both sides of the paper 
or métal, in one or more colors. Figure 1 shows the machine arranged 
fpr printing in a single color ; in figure 2 the cylinder a is of the same 
diameter as cylinder c and carries only one printing surface adapted 
to transfer an impression to each of the blankets on cylinder b, at each 
révolution of the machine. If a sheet is fed to cylinder c, at each rév- 
olution thereofi there will be two sheets printed at every révolution 
of the machine. The spécification points out how the machine may be 
altered for printing in two colors consecutively on the same side of the 
sheets or on the same side in différent colors at the same time. The 
third claim, which alone is involved, is as f ollows : 

"3. A rotary printing machine comprising a continuously rotating first 
cylinder, a plurality of printing surfaces on its periphery, a continuously 
rotating second cylinder of the same diameter as the first cylinder, printing 
surfaces on the second cylinder equal in number to those on the first cylinder, 
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a conttnnotisly rotating thlrd cyllnder of a diameter whlcli Is a submultlple of 
that cm the second cylinder, a single printing surface on the sald thlrd cylln- 
der, the three cyllnders belng adapted to be moved into and ont of printing 
contact wlth each otber and means carried by the third cylinder for retaining 
a sheet to be prlnted when fed thereto." 

The only défense is noninfringement. Since the argument we hâve 
received letters from counsel for the complainants to the effect that a 
German patent corresponding to the patent in suit has been sustained 
by the "highest légal court of Leipzig." We hâve also received a sim- 
ilar communication from counsel for défendant stating that the British 
patent, for the same combination has been declared "invalid and not 
infringed." As the question hère is one of infringement, we do not 
think that thèse décisions, if both were before us, would be particularly 
helpful. We must construe the terms of the patent as they are un- 
derstood in this country. The term "printing surfaces" means in the 
English language "surfaces from which you actually print." 

The claim contains the following éléments, in a rotary printing ma- 
chine : 

First, a continuously rotating first cylinder. 

Second, a pluraHty of printing surfaces on its periphery. 

Third, a continuously rotating second cylinder of the same diameter 
as the first cylinder. 

Fourth, printing surfaces on the second cylinder equal in number to 
those on the first cylinder. 

Fifth, a continuously rotating third cylinder o£ a diameter which is 
a submultiple of that of the second cylinder. 

Sixth, a single printing surface on the said third cylinder. 

Seventh, the three cylinders being adapted to be moved into and 
out of printing contact with each other. 

Eighth, means carried by the third cylinder for retaining a sheet to 
be printed when ficd thereto. 

We hâve, then a claim containing eight éléments. It is axiomatic 
that one who omits one of thèse does not infringe. It is contended 
by the défendant that the construction placed upon the claim by the 
court below f ails to take into considération the second, fourth and sixth 
of the éléments as above stated, and that thèse éléments are not found 
in the defendant's combination. We do not understand that this is 
seriously controverted by the complainants and are unable to adopt 
the explanation suggested by them as f ollows : 

"Of course only one (segment) was used In the printing opération In a single 
color machine. That is pointed out in Unes 3 to S) of page 2 of their spécifi- 
cation and is plainly indicated in plates 4 and 8 at the end of appellant's brief . 
But in drafting their claim they looked beyond the simplest embodimeat of 
their Invention, they saw the potential uses of thèse segments and they natu- 
rally, inadvertently If you will, referred to them both as printing surfaces, 
even when only one of them. was used." 

[ 1 ] The inventor can, of course, use any language he wishes in de- 
scribing his invention and in stating his claims. Having donc so, how- 
ever, he must abide by the phraseology chosen. It is then too late to 
reconstruct his claims by adding to or subtracting from the language 
used. This rule may resuit in hardship in many cases but a contrary 
rule would work a far greater injustice and would enable the patentée 
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to hold as inf,ringers those who hâve invested their capital in what 
they supposed, relying on the plain language of the patent, to be a 
perfectly legitimate business. When the language of the claims of a 
patent is clear and distinct, the patentée is bound by it. Keystone 
Bridge Co. v. Phcenix Iron Co., 95 U. S. 274, 24 U Ed. 344; Merrill 
V. Yeomans, 94 U. S. 568, 24 L. Ed. 235. 

[2, 3] We know of no authority where a défendant has been held as 
an infringer of a combination claim where he omits three of the élé- 
ments of the combination. If the défendant omits one or more of the 
éléments which make up the combination he no longer uses the combi- 
nation. It is no answer to assert that the omitted éléments are net es- 
sential and that the combination opérâtes as well without as with them. 
The patentée was at liberty to describe his combination as he saw fît, 
having done so, the rights of the public are involved and the court can- 
not construe the claim precisely as if ail référence to the said printing 
surfaces were omitted. 

The decree is reversed with costs. 



GUAKANTT TRUST CO. OF NEW YORK et al. v. BBTTBNDORF 

Axi,3-: co. 

(Circuit Court of Appeals, Eighth Circuit. May 3, 1915. Reliearing 

Denied J<ily 24, 1915.) 

No. 4297. 

Patents ©=328 — Invention— Underfbame for Railway Cahs. 

The Hansen patent, No. 650,792, for an Improvemeut in underframes 
for railway cars, claim 1, Is void for lack of invention in vlew of the 
prior art. 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Suit in equity by the Guaranty Trust Company of New York and 
another against the Bettendorf Axle Company. Decree for défendant, 
and con:i{3lainants appeal. Affirmed. 

Alfred W. Kiddle, of New York City (Wilson, Grilk & Wilson, of 
Davenport, lowa, and Wylie C. Margeson and William F. Bissing, both 
of New York City, on the brief), for appellants. 

James R. Sheffield, of New York City (Ramsay Hoguet, ofi New 
York City, and Lane & Waterman, of Davenport, lowa, on the brief), 
for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 

District Judge. 

HOOK, Circuit Judge. This is an appeal from a decree dismissing, 
on final hearing, the suit of the Guaranty Trust Company and the 
Pressed Steel Car Company against the Bettendorf Axle Company, for 
infringement of claim 1 of patent. No. 650,792, issued May 29, 1900, 
to John M. Hansen for an improvement in underframes for railway 
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cars. The trial court held there was no infringement, and dismîssed 
the bill. 

A complète railroad car consists, generally speaking, of three parts ; 
the trucks or running gear, the underf rame which rests on the trucks, 
and the car box or body carried on the underf rame. The claim in suit 
is as f oUows : 

"A metallie underframe for cars, comprislng bolsters, center slUs extending 
from bolster to bolster and rising above the same to receive tiie floor nailing- 
strips and restradn or preveiit gideivise movement of the car-iody on the un- 
derframe, and draft-rigging beams or sills alined witb said center sills in 
lengtb only, substantially as described." 

The words we hâve italicized were inserted in the claim as first pre- 
sented to meet the ruling of the Patent Office that, unless the object 
ofi the center sills rising above the bolsters was specified, it would ap- 
pear that the claim was met by patents 223,437, January 13, 1880, to 
Cushing, and 554,641, February 18, 1896, to Bagshawe. Originally 
the spécifications stated that in practice the center sills stood about five 
inches above the upper flanges of the draft-rigging beams to provide 
for the nailing stringers and to increase the bearing surface for the 
floor, and that they efïected those purposes without in any wise de- 
creasing the capacity of the car body. When the claim was amended 
to meet the objection of the Patent Office the applicant also inter- 
polated in his spécifications the following: 

"Such projection of thèse center sills affords an anchorage for the car- 
body whlch restrains or prevents its sidewlse movement on the underframe, 
and, further, adds materially to the strengtb of the sUls without occupying 
space that eould be advantageously used otherwise." 

The éléments of the claim are: (1) Bolsters; (2) center sills ex- 
tending from bolster to bolster and rising above the same; (3) draft- 
rigging beams or sills aligned with the center sills in length only. Me- 
tallie underframes for cars, with transverse bolsters, longitudinal cen- 
ter sills and draft-rigging beams or extensions of the center sills to 
the ends of the underframes were ail old. It was old to bave détach- 
able draft-rigging beams aligned with the center sills in length only, 
though it is difficult to see what particular purpose such limited align- 
ment serves except a lessening of the weight. The only feature of the 
claim for which there can be any color of novelty is in raising the cen- 
ter sills above the bolsters into the floor stringer space. That was the 
view of the Patent Office in the citations of the Bagshawe and Cushing 
patents. But even this feature is anticipated by the patent to Westing- 
house, No. 615,118, November 29, 1898, for an improvement in center 
sills. True, the sill there described runs from end to end of the car 
frame, and between the two métal beams composing it is a timber fill- 
ing, but in respect ofi its rising above the bolster and the offices per- 
formed by that particular position it is like Hansen's. There is no 
différence in principle or function between placing wooden stringers 
along the outside of the métal beams comprising the Hansen center 
sill, as should be donc to secure the anchorage claimed by him, and 
placing a wooden stringer between them as with Westinghouse. The 
car floor is nailed to the upper surface of the Hansen stringers. West- 
inghouse says his wooden stringer or filling "also provides a bed to 
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which the flooring of thç car can be secured along its longitudinal 
center Une." But aside from this, Westinghouse provides alternatively 
for dispensing with the stringer between the beams and using dis- 
tance or spacing pièces to keep them apart. He also spécifies a meth- 
od of saddHng his center sill beams upon the bolsters, and so, Hke Han- 
sen's they may be said to rise from the bolster. In the proceedings 
of the Master Car Builders Association in 1897 the value of having 
draft-rigging sills détachable from the center sills was plainly ex- 
pressed. 

It is urged that anticipation is not shown by finding the éléments 
of the claim separately in old structures. But in respect of the par- 
ticular f orms and arrangements of the center sills and the draft-rigging 
sills of the claim in suit there is no coaction between them toward 
a common, new, and useful resuit. In the sensé of the patent law no 
new resuit is obtained by their assemblage in a single structure. Each 
performs its original work in the underframe separately from the 
other. The draft-rigging sills are aligned in length with the center 
sills, are détachable when damaged, and are reduced in dimensions 
to lessen weight, but such things bave no co-operative bearing upon 
the functions claimed for the height of the center sills above the 
bolsters. We think the claim in suit is invalid. 

Affirmed. 



FOUNTATN BLECTRICAL FLOOR BOX CORPORATION v. STEEL 

CITY ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 222. 

Patents i®=5297 — Suit tob Infeingement— Peiob Adjudications. 

A verdict of a jury, on which. judgment was rendered, finding a patent 
valid and infringed, does not preclude a court of equity from exercising 
an independent judgment on those issues, on a motion for preliminary 
Injunction in a subséquent suit between the same parties, but mvolving 
a différent structure, and where the évidence may not be the same. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dlg. ©=297. 

Opération and effect of décision In équitable suit for Infringement, see 
note to Westinghouse Electric & Mfg. Co. v. Stanley Instrument Ce, 
68 C. C. A. 541.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order of the District 
Court, Southern District of New York, ref using a preliminary in- 
junction to restrain alleged infringement of United States patent No. 
738,688 issued September 8, 1903, to Herbert Krantz for a floor box. 

Fred Francis Weiss, of New York City (S. E. Darby, of New York 
City, of counsel), for appellant. 

J. H. Roney, of Pittsburgh, Pa. (Paul M. Goodrich, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

«s=jFor other cases see ssime topic & KHY-NUMBER lu ail Key-Numbered Digests & Indexas 
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LACOMBE, Circuit Judge. An action at law for infringement of 
the same patent was heretof ore brought against the trustées of Masonic 
Hall. The cause was tried with a jury, which upon the évidence be- 
fore it decided the two questions of patentable novelty and infringe- 
ment in favor of the plaintiff. Appeal was taken to this court. In our 
opinion affirming the judgment (218 Fed. 642), we said: 

"Thèse were both questions of faet * • • We think the jury were en- 
titled to pass upon thèse questions, and it was entirely proper for the judge, 
if, Indeed, it was not his duty, to send them to the jury. The damages were 
only nominal, and the verdict was, of course, based upon the facts hère In 
évidence. It does not prevent a différent conclusion belng reached upon dif- 
férent facts relating to invention and infringement" 

The device found to inf ringe in the Masonic Hall Case (C. C. A.) 218 
Fed. 642, was installed by défendant in this case, which itself con- 
ducted the défense in the earlier case. Complainant contends that in 
view of that circumstance preliminary injunction should hâve issued 
in the case at bar. In denying the motion Judge Hough said : 

"A jury has fonnd as a matter of fact that there was infringement. As- 
suming that the same évidence were used hère, I should be of the opposite 
opinion, as I do not thlnk a tiltable cover set in a cernent to be the équivalent 
of a serewed sleeve." 

In the Masonic Hall Case a motion had been made in the trial court 
to set aside the verdict as against the weight of évidence, and denied ; 
but the writ of error did not bring the question of the propriety of that 
décision before us for review. There was conflicting évidence, and, 
whatever might be our opinion as to the weight of évidence, the ver- 
dict of the jury in that case could not be disturbed. That, however, 
will in no way prevent this court from deciding the question of fact 
upon the évidence in another record, when that question is presented 
in a suit in equity, where we are the triers of the facts. 

Under thèse circumstances, we are not inclined to hold the District 
Judge in error for refusing to grant injunction to restrain the; device 
which défendant is now making, until upon the trial it shall appear 
whether or not, upon testimony therein to be introduced, the device 
which défendant is now marketing inf ringes the claim of the patent 

Order afSrmed. — 

HILDRETH v. AUERBACH et al, 

(District Court, S. D. New York. March 14, 1914.) 

No. 21L 

L Patents <S=5>297 — Validitt—Peecedents— Décisions op Oouets oï Othe» 

ClEOUITS. 

The affirmance by the Circuit Court of Appeals of another circuit of a 
judgment holding a patent void, though not absolutely controlling, 1& 
substantially res judicata In case of doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. <S=297.] 

2. Patents «©=328 — Validity— Impkovements in Candt-Pdlling Machine. 
Pollowing a judgment of the Circuit Court of Appeals for the Fourth 
Circuit, the fourth claim of the Hildreth patent, No. 832,384, for Im- 
provements in candy-puUing machines, heM void. 

4(=:>For other oases aee same topic & KEY-NUMBER In ail Key-Numbered Ditrest* tk IndezM 
223 F.— 35 
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3. Patents ®=>328 — Infhinqement — Impbovements in Candt-Pulling Ma- 

chines. 

The Thibodeau patent, No. 857,770, for improvements in candy-puUing 
machines, held infringed. 

4. Patents ®=s>312 — Surrs foe Infeingement— Stjfficienct or Evidence. 

In a suit for infrlngement of a patent, évidence held sufficlent to 
show that infringing machines were manufactured by défendants, es- 
pecially where the testimony of one of the défendants was evasive, and 
bis bearing and manner indlcated that he did not désire to disclose the 
whole situation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. ®=5312.] 

5. Patents ©=3312 — Actions for Infeinqement— Burden of Pboof. 

While, in a suit for infrlngement of a patent, plaintlfC bas the burden 
of proof with respect to the infrlngement, thls does not mean that he 
must do more than show a prépondérance of the évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544^-549; Dec 
Dig. <g==>312.] 

6. Patents i®:3j310^-Infbingement Suit— Demubeee— Décision as Law of 

THE Case. 

Where, in a suit for infrlngement of a patent, the facts as to the tltle 
to the patent were ail set foith upon the face of the bill and were proved 
as allcged, the décision on demurrer to the blU would be followed as 
the law of the case. 

|Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. <S=>310.] 

7. Patents «2=^198 — Assignments — Aoknowledgment — Application of State 

Laws. 

Uuder the act of Congress requiring the assignment of a patent to 
be acknowledged, where the acknowledger bas the same name as the 
person descrlbed in the instrument and executing it, it Is sufflcient if 
the notary knows the acknowledger and certifies that he acknowledged 
the exécution of the paper, and it is not necessary that the acknowledger 
should be known to the notary to be the person descrlbed in the assign- 
ment and executing it, as required by the state law. 

[lid. Note. — For other cases, see Patents, Cent. Dig. § 277; Dec. Dig. 

<S:=>198.] 

8. Patents <®=312 — Actions fob Infbingement— Peoof of Title. 

In a suit for infrlngement of a patent by an assignée thereof, where 
conveyances to P. and by P. were as trustée, it was not necessary to show 
that he had power to convey, since, if he acted in, dereliction of hia 
trust, thls was not a matter for a third party, and a prima fade title 
was at least made out which the défendant must attack. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. <®=»312.] 

In Equity. Suit by Herbert h. Hildreth against A. Leopold Auer- 
bach and another, for infrlngement of the Hildreth patent, No. 832,- 
384, and the Thibodeau patent. No. 857,770, for improvements in 
candy-puUing machines. Bill dismissed as to the Hildreth patent, and 
decree for complainant as to the Thibodeau patent. 

Decree affirmed 223 Fed. 651, C. C. A. . See, also, 200 Fed. 

972. 

George P. Dike, of Boston, Mass., for complainant. 
Joseph L. Levy, of New York City, for défendants. 

C=sFor otber cases see aame topic & KBY-NUMBIIR in ail Key-Numbered Digeats & Indexes 
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LEARNED HAND, District Judge. [1] The Circuit Court of Ap- 
peals for the Fourth Circuit has now afïirmed Judge Rose's judgment in 
Hildreth v. Lauer & Suter Co. (D. C.) 204 Fed. 792, upon his opinion in 
that case. Of course, this is not absolutely controlling upon me (Mast- 
Foos Co. V. Stover Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856) 
in the sensé that it is res adjudicata ; vet, in case of doubt, it is sub- 
stantially so (Voigtmann v. Seely, 198 Fed. 485, 119 C. C. A. 386; 
Doelger v. German-American Filter Co., 204 Fed. 274, 122 C. C. A. 
472), even in cases other than patents (Gleason v. Thaw, 196 Fed. 
359). It would be a strong thing now to hold in the face of the unan- 
imous décision of four judges to the contrary that there was no doubt 
about the validity of the fourth claim of this patent. 

[2] The difficulty arises from the interprétation of the claim, espe- 
cially in respect of the words, "means for supporting the candy." 
Judge Rose has held that thèse words must be read broadly to cover 
every means of supporting the candy, between which and the "pulling 
means" a "relative in-and-out motion" can take place, but that beyond 
the disclosure the monopoly should not go. He mentions that Dick- 
inson referred in his spécifications to the possible substitution of an- 
other kind of support than the trough, and that he speaks of his pins 
as "hooks or supports," in claim 1. From thèse he infers that there 
was no invention merely in conceiving of the supporting means as 
being hooks, and that the invention can only rest in the particular f orm 
of device disclosed. The plaintiff insists that he ought not to be met 
by Dickinson's claim 1 because it was lifted bodily out of his own pat- 
ent, though it should, on the contrary, be remembered that he accepted 
and fought through an interférence without protest, which assumed 
that the claim read upon Dickinson's disclosure. I must confess that 
the conception of the pins as "supports" seems to me quite foreign to 
Dickinson's disclosure. However that may be, it is always a question 
open at least to discussion how far a disclosure should be permitted 
to be generalized. Even when he is the first in the field, an inventor 
should get a monopoly only for the ideas which those who come later 
must use. I am not disposed to think that the mère idea of supporting 
the candy upon the hooks justified a monopoly of every conceivable 
means of support which might hâve an in-and-out motion. Personally, I 
should hâve interpreted those gênerai terms as limited by the disclosure 
. and as only including means substantially identical with the disclo- 
sure, but I hardly feel disposed to foUow my own judgment in a case 
where I must be wholly free ff om doubt. Patent claims are notorious- 
ly elusive in interprétation ; their meaning dépends very largely, if not 
altogether, upon the temper in which you approach them ; and a 
judge, certainly a judge of first instance, unless he is of unusually 
sturdy personality, quickly learns diiîîdence in his own conclusions 
upon them. It is of chiefest conséquence that they should not mean 
something dififerent in each of the nine circuits. I cannot feel that I 
ought to disregard the interprétation of the Circuit Court of Appeals 
for the Fourth Circuit. 

Thibodeau Patent. 
[3-5] Three points arise respecting this patent: Infrîngement, title, 
and the acknowledgment of the assignment. Some suggestion was 
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made in addition that the Engineer's Sketch Book was an anticipation, 
but it cannot be seriously regarded. As to infringement, I hâve no 
trouble in finding that the défendants made the two machines which 
Proctor saw in Fink's brewery and that they corresponded to bis 
drawings of them. Each was an embodiment of the Thibodeau pat- 
ent, except that the arms were straight instead of being bent, a dif- 
férence which does net avoid infringement. It is suggested that the 
proof does not show that the défendants sent the two machines made 
by them to Fink's brewery, but this appears from Auerbach's own 
cross-examination, questions 117, 118, 121, 122. Again, if there be 
thought to be any ambiguity in this testimony, as mère mat- 
ter of inference, the same resuit foUows prima facie from the 
undoubted évidence that the défendants sent some candy-pulling' 
machinery to the brewery, and that thèse three machines were later 
found there. Of course, it is possible that some one else was also stor- 
ing such candy machines in this brewery, but it is not likely. Further- 
more, I think the testimony of Deutschman and Kammer was enougli 
HÎven without Proctor's testimony to show that the défendants had 
made at least one machine in imitation of the Duff machine. Especially 
is ail this proof sufficient when one recalls that the contrary proof, 
if there was any, lay in the power of the défendants to produce ; they 
had the machines somewhere, if not at Fink's brewery; and, if any 
question is to be made, they must produce them. It is idle to talk about 
burden of proof ; of course, the plaintifï has the burden, upon in- 
fringement ; but that does not mean that he must do more than show 
a prépondérance of évidence. Nor does it mean that évasion like Auer- 
bach's should hâve no probative force in determining whether there 
was any merit in the position of noninfringement. Certainly I got the 
strongest impression from his bearing and manner that he had no 
désire to disclose the whole situation. If there be any doubt about 
the manufacture of the machines which Proctor saw, it does not lie 
in the défendants' mouth to urge it under thèse circumstances. 

[6] The next point relates to the title; but as the facts upon which 
that question dépends were ail set forth upon the face of the bill, and 
hâve been passed on already on demurrer, Judge Noyés" décision is 
the law of the case. If the plaintifï proves his case upon the trial as he 
has alleged it, it is our uniform custom to follow the ruling of the 
judge who décides the demurrer; otherwise that décision goes for 
nothing. 

[7] The last question is of the acknowledgments upon the assign- 
ments. Toledo Computing Scale Co. v. Computing Scale Co., 208 
Fed. 410, 125 C. C. A. 622, does not mean to lay it down that a patent 
acknowledgment must conform to the laws of the state where it is 
taken. The case was one where it did not appear from the certificate 
to a corporate acknowledgment that the individuals acting had the 
power to bind the corporation, and the language of the opinion was well 
directed to those facts. Of course, an act of Congress laying down 
what shall be évidence in a United States court ought not to be con- 
strued as incorporating the law of the state, except upon the clearest 
possible évidence of Congress' intention ; the act itself should be the 
measures of Congress' intention, and in this case the act only says that 
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the assignment must be acknowledged. In New York the statute con- 
trolling acknowledgments specifically requires that the acknowledger 
not only must be known to the notary, but known to be the person de- 
scribed in the document and executing the same. The same is true of 
the Illinois statute quoted in Mr. Levy's brief. In the absence of such 
a statute, I think it is a good acknowledgment if the notary knows the 
acknowledger and certifies that lie acknowledged the exécution of the 
paper, provided, of course, that the acknowledger has the same name 
as the person described in the instrument and executing it. The iden- 
tity of the person so described and executing, with the person who 
acknowledged, must generally be known to the notary only by identity 
of name, together with the fact that he asserts the identity himself. I 
think it an extremely technical construction of the statute to insist 
that the notary must certify that he knew the identity independently 
of thèse grounds. 

[8] It was not necessary to show that Piel, trustée, had the power 
to convey. The conveyance into him was as trustée and out of him the 
same ; he had title to the patent ; and, if he acted in dereliction of his 
trust in the sale, it is not a matter for a third party. If the position is 
that his title might hâve been such that he could not even pass a légal 
title, I can only say that I know no such trustee's title in personalty, 
and, if there be any such, a prima facie title was at least made out 
which the défendant must attack. 

A decree may go dismissing the bill as to the Hildreth patent and 
giving the usual relief as to the Thibodeau patent. No costs. 



HORN V. MITCHELL, TJ. S. Marshal. 

(District Court, D. Massachusetts. May 11, 1915.) 

No. 1254. 

1. Habeas Coepus <S=545 — Pétition — Demueree. 

Wliether or not a formai demurrer wUl Ile to a pétition for a writ of 
liabeas corpus, Rev. St. § 7-55 (Comp. St 1913, § 1283), requires a fédéral 
court to refuse to issue tlie writ, if it appears from ttie pétition itself that 
the petitioner is not entitled thereto. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. ®=>45.] 

2. Habeas Cokpus (2=>54 — Jtjkisdiction of Pedeeal Couets — Pbisonees in 

JAIL — SUBJECTS OF FOEEIQN STATE— LAW OF NATIONS. 

Under the provision of Rev. St. § 753 (Comp. St 1913, § 1281), that "the 
writ of habeas corpus shall in no case extend to a prisoner in jail, unless 
where he, * * * being a subject or citizen of a foreign state, and domi- 
ciled therein, is in custody for an act done or omitted under any alleged 
right, title, authority, privilège, protection, or exemption clalmed under 
the commission, or order, or sanction of any foreign state, or under color 
thereof, the valldity and effect whereof dépend upon the law of nations," a 
pétition which does not show^ the domicile of petitioner does not bring him 
within the statute, nor do allégations that he is a lieutenant in the army 
of a foreign nation, of which Le is a subject, and committed the acts 
charged to be violations of the criminal law of the United States, and for 

6=»For oUier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests ft Indexet 
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which he is held for trial, in connection with, and as a necessary part of, 
an attack upon the territory of a county wltli which Ms nation is at war, 
without alleglug that such acts were authoriKed or commanded by his 
government, présent any question dépendent on the law of nations. 

[Ed. Note. — For otlier cases, see Habeas Corpus, Cent. Dig. § 51; Dec. 
Dig. ©==54.] 

3. Habeas Coepus ©=392 — Pkoceedings — Scope of Inquibt. 

Where an order is made by a judicial offlcer of one fédéral district, hav- 
ing authority to act, for the removal of a person arrested in that district 
to another, where he is charged witli crime, and the order is regnlar on 
its face and was based on proceedings of which the court had jurisdlction, 
it will not be reviewed by the court in the latter district in habeas corpus 
proceedings. 

[Ed. Xote. — For other cases, see Habeas Corpus, Cent. Dig. §§ SI, 83, 87- 
90 ; Dec. Dig. <S=92.] 

Pétition by Werner Horn against John J. Mitcliell, United States 
Marslial for the District of Massachusetts, for writ of habeas corpus. 
On demurrer to pétition. Pétition dismissed. 

Joseph F. O'Connell, Daniel T. O'Connell, and James E. O'Connell, 
ail of Boston, Mass., for petitioner. 

George W. Anderson, U. S. Atty., and Léo A. Rogers, Asst. U. S'. 
Ajtty., for respondent. 

MORTON, District Judge. This is a pétition for habeas corpus, 
brought against the United States marshal for this district. An order 
of notice issued to show cause why the writ should not issue. The 
respondent bas demurred in writing, assigning various causes which 
amount to a gênerai demurrer. 

[1] A preliminary question is whether a demurrer lies to a pétition 
for habeas corpus. It is contended by the petitioner that it does not, 
and that the court should not consider such cases, except upon the actu- 
al facts as established at a hearing, This pétition is unusually full and 
explicit. I see no reason to doubt that it sets f orth accurately and com- 
pletely the substantial facts upon which the petitioner relies. No re- 
quest to amend it has been made on his behalf ; and it has not been 
suggested that any further material facts would or might be developed 
upon a hearing. It may be assumed, as was donc in Frank's Case, inf ra, 
that the pétition states ail facts helpful to the prisoner. I greatly doubt 
whether a formai demurrer is necessary or proper in a case heard upon 
a pétition and an order to show cause why the writ should not issue. 
In view of Revised Statutes, § 755, it is, I think, sufficient if the re- 
spondent orally demurs, or, what amounts to the same thing, suggests 
to the cotu-t that the pétition does not state a case entitling the petitioner 
to the writ. This was, apparently, the course followed in Léo M. 
Frank's Case, 237 U. S. 309,35 Sup. Ct. 582, 59 L. Ed. (U. S. Su- 
prême Court, April 19, 1915), and is the gênerai practice in the Su- 
prême Judicial Court of Massachusetts. "Under section 755, Re- 
vised Statutes, it was the duty of the court to refuse the writ if it 
appeared f rom the pétition itself that the appellant was not entitled to 
it." Pitney, J., Frank's Case, supra. To the same effect, aside from 

ô=>Por other cases see same topic & KBY-NUMBER lu ail Key-Numbered Dlgesta & Indexe» 
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any statute, was the opinion of Shaw, C. J., in Sim's Case, 7 Cush. 
(Mass.) 285, 293. See, toc, In re Boardman, 169 U. S. 39, 18 Sup. Ct. 
291, 42 L. Ed. 653, and Ex parte Baez, 177 U. S. 378, 20 S'up. Ct. 673, 
44 L. Ed. 813. I therefore proceed to consider whether upon the facts 
stated in the pétition sufficient cause appears for granting the writ. 

Two principal contentions are made by the petitioner : First, that he 
is not subject to prosecution on the indictment which has been found 
against him in this district, because he is an officer of the German army 
and committed the acts alleged to be violations of our criminal law in 
connection with an attack upon British territory; second, that the re- 
moval proceedings under which the petitioner was taken from the dis- 
trict of Maine, where he was first arrested, into this district, were il- 
légal and in violation of his rights. 

[2] As to the iirst: It appears from the pétition that the petitioner 
is now confined under an order of this court directing that he furnish 
bail to answer to said indictment, and that, in default thereof, he stand 
committed. No formai defect or irregularity alïecting this order is al- 
leged. The indictment charges that the petitioner illegally transported 
explosives interstate from New York to Boston, and from Boston to 
Vanceboro. The pétition allèges that this transportation was "neces- 
sarily connected with and part of the aforesaid destruction of the bridge 
[near Vanceboro in British territory] in the possession of the British 
government." The issues involved in a criminal prosecution cannot, 
generally speaking, be anticipated and tried out upon a pétition for 
habeas corpus. Ail questions raised by the petitioner on this branch 
of this pétition are open to him in the criminal case and can be deter- 
mined in connection therewith. Apart from statute, therefore, the peti- 
tioner's first contention is plainly unfounded. A similar question arose 
in People v. McLeod, 25 Wend. (N. Y.) 483, 568, 37 Am. Dec. 328, and 
it was there held that the writ ought not to issue bef ore the indictment 
had been tried. While some portions of the opinion in that case hâve 
been much criticised, it has not, so far as I am aware, been seriously 
doubted upon this point. 

The petitioner contends however, that under Revised Statutes, section 
753, passed since the McLeod Case, he is, of right, entitled to bave the 
question of his immunity from prosecution on account of his alleged 
connection with the German army determined upon habeas corpus pro- 
ceedings. That section reads as f ollows : 

"The writ of habeas corpus shall In no case extend to a prisoner in jail, un- 
less where he is in custody under or by color of the authority of the United 
States, or Is committed for trial bef ore some court thereof; or is in custody 
for an act done or oiuitted in pursuance of a law of the United States, or of 
an order, process, or decree of a court or judge thereof ; or is in custody in 
violation of the Constitution or of a law or treaty of the United States ; or, 
being a subject or citizen of a foreign state, and domiciled thereln, Is in cus- 
tody for an act done or omltted under any alleged right, title, authority, privi- 
lège, protection, or exemption claimed under the commission, or order, or 
sanction of any foreign state, or under color thereof, the validity and efCect 
whereof dépend upon the law of nations ; or unless it is necessary to bring 
the prisoner into court to testify." 

The part of this section relating to subjects and citizens of foreign 
States was passed because of the McLeod Case, and was désignée to 
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give jurisdiction of such matters to the fédéral courts. It does not 
seem to me that it gives to such subjects or citizens more absolute rights 
to habeas corpus than belong to the other classes of prisoners specified 
therein. 

Assuming, however, that the statute should be given the construction 
contended for by the petitioner, it is to be considered whether he bas 
brought himself within its provisions. It appears by the pétition that 
he is a subject of a foreign' state, and that he is in custody for an act 
which he allèges was done under right, authority, protection, or exemp- 
tion claimed under the commission of a foreign state. This is not suf- 
ficient to bring the case within the statute referred to. In order to do 
so, it must further appear that the petitioner's domicile was in the for- 
eign state, and that the validity and effect of the right, authority, pro- 
tection or exemption claimed under the foreign commission "dépend 
upon the law of nations." The pétition contains no allégation as to the 
petitioner's domicile, and on that account alone is plainly insufficient 
under the statute. For aught that appears, the petitioner may bave 
been a German officer domiciled in the United States. While the péti- 
tion allèges that the petitioner is an ofhcer in the German anny and that 
he did the acts, charged as criminal, as a necessary part o-f an attack 
upon the territory of Great Britain, with which his country is at war, 
it nowhere states that the acts in question were authorized or command- 
ed by the foreign state whose commission he holds, or that it bas avow- 
ed responsibility therefor. In the absence of such authorization and 
avowal, I do not think that the prisoner can invoke the law of nations 
or his foreign commission in his défense. See letter of Mr. Webster, 
Secretary of State, to Mr. Fox, April 24, 1841, 26 Wend. (N. Y.) 682. 

It is urged that an act done by a German officer, in the United States, 
in furtherance of an attack upon British territory, is presumed to hâve 
been done with the authority and under the command of his govern- 
ment. ^But I do not think that this contention can be supported. A 
lieutenant in the German army bas presumptively no authority to act 
for his govemment in a foreign country and to bind it by what he does 
there. 

It follows that the pétition does not, on this branch of the case, state 
facts requiring the issue of the writ. 

[3] As to the petitioner's second contention : From the allégations in 
the pétition, it is clear that ail f ormalities required by law in connection 
with the order of removal were observed. What the petitioner com- 
plains of is, therefore, not that there is a defect in the removal proceed- 
ings apparent upon the record, but that the judicial officers of the 
United States in the district of Maine, in the removal and attempted 
habeas corpus proceedings there, erroneously and illegally deprived 
him of rights to which he was entitled. It is not the business of this 
court to revise or correct judicial proceedings in the district of Maine. 
It has no power to do so. Where an order of removal is made by a 
judicial officer in another district having power to act in such matters, 
and appears upon its face to be regular, and is based upon an indictment 
properly returned and appearing upon its face to charge a crime within 
the jurisdiction of the grand jury returning it, this court ought not to 
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undertake to go behind the order of removal, nor to examine the con» 
duct and alleged mistakes in référence thereto of the judicial officer by 
whom it was made. United States v. Shepard, 1 Abb. U. S. 431, 433, 
Fed. Cas. No. 16,273. 

Upon the f acts stated in the pétition, the writ of habeas corpus ought 
not to issue. 

Pétition disraissed. 



In re SIcGO^^N LUMBER CO. 

(District Court, g. D. Alabama. April 1, 1915.) 

No. 1436. 

Bankrtjptct (g=3,348 — Debts Entiïled to Prioritt— Holdebs of Laborees' 
Time Ctiecks. 

By an arrancement between bankrupt, a lumber company, and claim- 
ants, a mercantile flrm, bankrupt issued tlme checks to Its laborers, not 
dated nor negotlable, but whlch were accepted by claimants In payment 
for goods, and at the end of each month were to be taken up and paid 
by bankrupt, less a 10 per cent, commission agreed upon. Such checks 
were not asslgned, nor was there any agreement whatever between claim- 
ants and the laborers from whom they were recelved. lleM, that claim- 
ants relied upon bankrupt's crédit, and that there was no subrogation 
to the riglit of the laborers to a préférence under Bankr. Aet July 1, 
1898, c. 541, § 64b (4), 30 Stat. 563 (Comp. St. 1913, § 9648), especially as, 
If such préférence were allowed, the estate would be insufficient to pay 
other preferred claims in fuU. Held, further, that the évidence was in- 
sufficient to establish the fact that the checks presented were for labor 
done within the three months prior to the bankruptcy necessary in any 
case to entitle them to a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 536; Dec. 
Dig. <®=>348.] 

In Bankruptcy. In the matter of the McGowin Lumber Company, 
bankrupt. On review of order of référée allowing claim of J. C. 
Stewart & Co. as entitled to priority. Reversed. 

Gregory L. & H. T. Smith, of Mobile, Ala., for claimants. 
Stevens, McCorvey & McLeod, of Mobile, Ala., for trustée. 

TOULMIN, District Judge. The claim of J. C. Stewart & Ce, filed 
against the bankrupt estate, is on labor checks issued by the bankrupt 
to its workmen. J. C. Stewart & Co. got possession of thèse checks 
when the workmen came to their store to trade for merchandise, and 
would give to Stewart & Co. the checks in exchange for and in pay- 
ment of the merchandise received by the workmen. The checks were 
counted each day by the said company and carried to the bankrupt 
and left there because it had a good safe to keep them in. The bank- 
rupt issued a time check every day to its laborers. They could either 
trade in the entire check and turn it in, or could trade a part of it and 
turn in the rest to the bankrupt. Sometimes the laborer would trade 
in a smaller amount than his check called for, and the merchant took 
ofï a coupon for the amount traded. Stewart & Co. kept a list of the 

^EsFor oth«r cases am sam* topic & KBY-NUMBER lu ail Ker-Numbsred DlBMts ft Indszss. 
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checks daily that were traded in to them. After they had been paid, 
they were destroyed. If the amount traded in for merchandise pur- 
chased was less than the amount of the check used in the purchase, a 
coupon for the proper amount was torn off the check. No mémoran- 
dum was made on the check or coupon to show who traded it. Fre- 
quently a man would bring in a check which was not issued to him. 
J. C. Stewart, Jr., who it appeared from the évidence knew more tbout 
the course of business between J. C. Stewart & Co. and McGowin Lum- 
ber Company than any other witness, testified that their books showed 
how they charged up the McGowin Lumber Company money. It ap- 
peared that they kept a "kitchen account" separate from what the 
witness called the McGowin Lumber Company money. He f urther tes- 
tified that the entries on the books of the McGowin Lumber Company, 
showing a crédit to J. C. Stewart & Co. of $6,183.91 is not their whole 
claim against them, but is their whole claim for labor within three 
months from the bankruptcy proceedings. The sample check attached 
to the opinion of the référée does not correspond with the checks pre- 
sented by the claimant, which checks were in évidence as the basis 
of his claim for priority of payment, and presumed to bave been filed 
in support of such claim. Said sample bas the word "date" on it. On 
the checks and coupons filed as évidence even the word "date" is not 
found. The checks filed do not show any date on which they were 
issued, and the coupons in évidence are without date and without 
names of the persons to whora issued. There is a large number of 
thèse coupons detached from checks. If the claimant cannot show to 
whom and on what date they vi'ere issued, and from whom he received 
them, how can he establish the fact that they were given to a laborer 
for work done within three months from the bankruptcy proceed- 
ings ? 

The bankruptcy proceedings were begun on September 28, 1914. 
Three months prior to that date was June 28th. As the date of the is- 
sue of the labor checks and coupons turned in to Stewart & Co. are 
not sbown by said checks and coupons, it is not clear from the évidence 
how J. C. Stewart & Co. know or could know that said checks and 
coupons were for labor within the three-month period named. The 
évidence further was that when the laborers came in the store of said 
J. C. Stewart & Co. and traded their checks, there was no conversa- 
tion with them about an assignment of any claim they had against Mc- 
Gowin Lumber Company, or anything like it. The party with the 
check handed it in, and if the amount traded for took up the fuU 
amount of the check it was retained by the merchant, and, if less, cou- 
pons were torn off and the balance of the check returned to the la- 
borer. Nothing was said about an assignment. J. C. Stewart, Jr., 
testified that they took in the checks in the month in which they were 
earned, yet he stated that it was frequently the case that the checks 
earned during one month were given to Stewart & Co. the next month. 
Said witness further stated that "the way that he could tell whether 
a check was issued one month or another month is that the checks are 
supposed to be dated." It is true that the sample check attached to 
the referec's opinion had the word "date" on it, but no date affixed. 
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Moreover, it appears that the checks and coupons filed in évidence 
before the court are without date. The witness was doubtless correct 
in saying that they were supposed to be dated, while the fact is those 
submitted in évidence as a basis for the claimant's claim for priority 
of payment of the sum due on said checks and coupons were not 
dated. They, therefore, could not hâve served the purpose of in- 
forming the witness in what month the checks were issued. 

The witness also said that "thèse ncw tickets hâve been used siftce 
about April 1, 1914," and that (he) "I don't think that there are any 
of those checks or coupons that came in fpr months prior to June." If 
they were issued for labor or work done prier to June 28th, they would 
not be a basis for the claim of priority of payment, being witliout 
the three-month period, from the bankruptcy proceedings, September 
28th. 

J. C. Stewart, a member of the firm of J. C. Stewart & Co., testi- 
fied that he arranged v/ith McGowin Lumber Company for the han- 
dling of tliese labor checks ; that the agreement was that said Lum- 
ber Company would issue labor checks, for which Stewart & Co. would 
let the men hâve merchandise from his store, they giving Stewart & 
Co. the checks in payment for the merchandise traded for. And Stew- 
art & Co. agreed to give the McGowin Lumber Company 10 per cent, 
discount on ail checks which Stewart & Co. took in. McGowin Lum- 
ber Company, in settling with Stewart & Co. for the amount due the 
latter on said checks, deducted therefrom the 10 per cent, according 
to their agreement. J. C. Stewart further stated that McGowin Lum- 
ber Company kept books at its office, and that he would go there 
when he wished to see how the account stood. He also stated the only 
agreement he had about the checks was the one with McGowin Lumber 
Company, and in that agreement the labor checks were to be counted at 
the end of each month taken up and account turned in, and on the first 
Saturday after the fif teenth of tlie next month Stewart & Co. were to be 
paid. His évidence also was that they liad no agreement with the labor- 
ers relative to the checks. 

The évidence is that the total labor claims against the bankrupt are 
something over $12,000 and that the assets of the bankrupt estate will 
not be sufficient to pay the labor claims in full, after paying the ex- 
penses of administration, if the claim of J. C. Stewart & Co. is allowed 
as a claim entitled to priority. The material and important facts in 
this case are as above stated. 

The question presented by the record before the court is whether 
the claim of J. C. Stewart & Co. is one entitled to priority of payment 
on the facts shown by the évidence. 

I cannot concur with the référée in ail of his findings of the facts, 
and am constrained to differ with him in his views and conclusions as 
expressed by him in his opinion and decree in this case. 

There is no question that, under the agreement between the bank- 
rupt and J. C. Stewart & Co. the checks issued by the bankrupt to its 
laborers could be transferred in trade by delivery to said J. C. Stew- 
art & Co. in payment or exchange for merchandise. Said checks were 
not negotiable, and were in terms not transférable, except in trade. 
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The purpose of said agreement manifestly was to enable Stewart & Co. 
to get the trade of said laborers, or at least promote their chances to 
get such trade, and receive the profit accruing therefrom, and at the 
same time to benefit McGowin Lumber Company by the allowance 
of 10 per cent, discount in the aggregate amount due on the checks 
taken in by Stewart & Co., which amount, less 10 per cent., was to be 
paid Stewart & Co. by McGowin Lumber Company for the checks. 
By this agreement said lumber company was enabled to get its labor 
at 10 per cent, less cost than paying for it in money direct to the la- 
borers. 

From the évidence in the case, I find the facts to be that said labor 
checks were not purchased by said Stewart & Co. from the laborers 
from whom they were obtained, and that said checks were not assigned 
to Stewart & Co. by said laborers. Moreover, it appears from the 
agreement between the bankrupt and the claimant, and by their course 
of dealing under the agreement, that the claimant was relying on the 
bankrupt's crédit for payment of the checks. 

I am further of opinion that the évidence is insufficient to establish 
the fact that the checks in évidence were ail eamed for labor done 
within three months from the bankruptcy proceedings — an essential 
fact to be established to entitle claimant to a priority of payment, even 
if otherwise so entitled. 

My opinion, therefore, is that the claim of J. C. Stewart & Co. is not 
entitied to priority of payment. 

In Re Erie Rolling Mills Co. (D. C.) 1 Fed. 585, the company had 
issued orders to its employés for wages, in form following: 

"No. 573. Erie, Pa., Oct. 12, 1875. 

"Pay to Mr. J. Heffner, or bearer, flve dollars in goods and charge to 
"$5.00. Erie Rolling Company." 

Thèse orders had been taken by merchants from such laborers, and 
préférence was claimed, but it was held that they were not entitled 
thereto. 

In Browder & Co. v. Hill, 136 Fed. 821, 69 C. C. A. 499 (Sixth Cir- 
cuit), the court held : 

"A bankrupt corporation gave to Its employés orders on clalmants for goods, 
and charged tlie same against the current wages of the men. Clalmants 
filed such orders, and charged the amount to the corporation, which paid 
the same from time to time, either in cash, or by note or crédits on its books. 
Under the statute [of Tennessee] the employés were entitled to laborers' liens 
on the property of the corporation for wages eamed within three months 
prior to the bankruptcy. Held, that no right of subrogation to such liens 
arose in favor of clalmants from such transactions, nor to the priority given 
labor olaims by the bankruptcy act, and that such subrogation would not 
be accorded them where it appeared that, if it were, the estate would not 
be sufficient to pay the preferred clalms in fuU." 

Where at the time of bankrupt's adjudication, clalmants, under an 
agreement with the bankrupt, f urnished merchandise to its laborers up- 
on présentation of orders or time checks issued by the bankrupt for 
work done, évidence examined, and held that claimants were relying on 
bankrupt's crédit for payment, and were not entitled to a lien under 
an assignment of laborers' claims. Digest A. B. R., vol. 3, p. 533; 
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Bell V. Arledge (C. C. A. 5th Cir.) 192 Fed. 837, 113 C. C. A. 161. In 
the opinion of the court Judge Pardee said : 

"The évidence does not show any assignmeiit of any laborer's claim or 
lien. Under the tacts in this case, an assignaient [to carry a lien] of script 
or duebllls, passlng by delivery and payable to bearer, ♦ • * cannot well 
be presumed, and an assignment of laborers' claims, where nelther the laborer 
nor the spécifie labor is proved, should not be presumed." 

"Where claimants, a mercantile flrm, furnished supplies to a lumber com- 
pany's employés, taking tlme checks therefor, passing by delivery without 
any assigmnent of the laborers' claims and relying entlrely on the lumber 
company's crédit to redeem the checks, there was no subrogation to the rights 
of the employés so as to entitle the claimants to a lien on the lumber com- 
pany's assets in bankruptcy." In re Long Leaf Lumber Co., 219 Fed. 675, 
135 C. 0. A. 347. 

The référée in his opinion cited the case of Shropshire Woodliff 
& Co. V. Bush, 204 U. S. 186, 27 Sup. Ct. 178, 51 L. Ed. 436, to sustain 
his finding that the claimant in this case is entitled to priority of pay- 
ment on the checks held by him. The case cited is not, in my opinion, 
applicable to the case hère. The opinion of the Suprême Court was 
given as an answer to a question by a Circuit Court of Appeals certi- 
fied for instructions. The question was : 

"Is an assignée of a claim for wagea eamed within three months before 
the commencement of proceedings in bankruptcy against a bankrupt debtor 
entitled to priority of paymeut under section 64 (4) of the Bankruptcy Act, 
when the assignment oceurred prior to the commencement of such bank- 
ruptcy proceedings?" 

In the case cited there was an assignment of a claim for wages. The 
character of the claim, other than it was for wages, was not stated. 
It may hâve been a negotiable promissory note. It might hâve been a 
labor ticket or check which issued without any restrictions on its trans- 
ferability. It may hâve been by its terms made negotiable or trans- 
férable, and it may hâve been purchased by the assignée from the orig- 
inal holder of the claim, and, as said by the judge in the case cited, "the 
right of prior payment of the wage-earner" was "attached to the claim 
of the wage-earner and passed with the transfer to the assignée." In 
my view of the instant case and its f acts, the case cited is not applicable 
to it, in the absence of facts showing its applicability. 

An assignable check may be assigned before proceedings in bank- 
ruptcy, and it may be proved by the assignée upon proper showing 
by the owner. But the proof of the claim which has been assigned 
should set forth the date and facts of transfer and the name of the 
original créditer. Collier on Bankruptcy (lOth Ed.) page 717. 

A priority debt should not be ordered paid until it appears that 
there will be enough assets to pay in full ail like debts of the same and 
higher classes. CoUier on Bankruptcy (lOth Ed.) 889. 

"The findings of a référée In bankruptcy are not concluslve, and wUl be 
set aside vphere the court is of opinion they are manifestly erroneous." In 
re Miner, 9 Am. Bankr. Rep. p. 100, 117 Fed. 953; In re Blmore CottoW 
Mills (D. C.) 217 Fed. 819. 

The order of the référée is reversed and set asidc. And it ^fi <k> 
ordered. 



558 223 FEDERAL REPORTEE 

THE ANNA, 

(District Court, B. D. Pennsylvanla. May 7, 1915.) 

No. 16 of 1910. 

Shippinu <S=:3l32, 141 — Liabilitt por Damage to Cakgo — Bitrden of Proof. 

A provision of a bill of lading exempting a slilp from liability for dam- 
age to cargo from decay does not include decay due to négligence of the 
carrier, and wliere it is sliown that the cargo waa received in good condi- 
tion, and delivered in a decayed condition, due to the action of sea wa- 
ter, tlie case is not brought withln the exception, and the burden rests on 
tlie ship to show that the entry of the sea water was due to dangers of 
the sea or other cause excepted or for which it is not responsible. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 471-487, 493, 
497-499 ; Dec. Dig. <®==132, 141.] 

In Admiralty. Suit by the Peter Woll Sons Mannfacturing Com- 
pany against the steamship Anna for damage to cargo. Decree for 
îibelant. 

Lewis, Adler & Laws, of Philadelphia, Pa., for Iibelant. 
Biddle, Paul & Jayne, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. There is no controversy hère over 
the facts. The case is really one to be determined by the query : Up- 
on whom rests the burden of proof ? The case was tried and has been 
argued in a spirit of fairness and frankness which is more than com- 
mendable — it is admirable. 

The libelants shipped by the steamship Anna a quantity of vegeta- 
ble fiber. It was received on board ship at Oran January 21, 1910, in 
apparent good order and condition. It was landed in Philadelphia Feb- 
ruary 22d in both apparent and actual damaged condition. The bear- 
ing points of the contract of shipment are thèse : The carrier was not 
to be responsible for damages: (1) From decay, putréfaction, change 
of character, etc., of the cargo. (2) From dangers of the sea. (3) To 
goods which might hâve been insured. (4) Beyond the declared or 
invoice value of the goods. 

As already stated, the main question is one of the burden of proof. 
A subsidiary question bears upon the limitation of the obligations of 
carriers by spécial contracts. Almost the only fact which is directly 
evidenced in this case is the fact that thèse goods were damaged and 
that contact with sea water would hâve caused the damage. We do 
not even know (for whatever light it might possibly throw upon the 
fact of négligence) in what part of the hold of the steamer the dam- 
aged part of the cargo was stowed. To fix the responsibility for the 
damage we are driven to presumptions — presumptions of fact and 
those raised by law. 

The first proposition is one of fact — that the shipments were in good 
condition when received on board. This fact is evidenced by the ad- 
mission of the respondent. The admission is that they were in 
apparent good order and condition — in good condition so far as the 
respondent could see or had reason to believe. This is entitled to ail 

4=3For other cases see same toplo & KEY-NUMBKR in ail Key-Numbered Digests & Inûexes 
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the weight accorded to any self-disserving déclaration and is made by 
statute prima facie évidence of the receipt of the merchandise. The 
fact of condition is a déduction, an inference from other facts, and is 
borne out by the condition of the rest of the cargo received at the same 
time and the known fact that the damage was due to sea water. 

This latter thought runs into the second proposition, which is one 
of law — the obHgation visited upon common carriers to disprove neg- 
Hgence. This springs from the policy of the law. One motive behind 
the policy is to impose the affirmative obligation to use due care. The 
other is to apply the evidential principle that the party who has the 
goods under his care, and is therefore in a position to know what 
happened to them, should show the exculpating facts, rather than the 
other party, who has no opportunity for knowledge, should be called 
upon to prove neghgence. We hâve, therefore, two facts: Thèse 
goods were received on board in good condition. They wens 
unloaded in a damaged condition, due to sea water. As goods 
carried with due and proper care are ordinarily delivered in an 
undamaged condition, the inference is, if they are damaged, and no 
other cause of damage appears, that the damage was due to négligence. 
Such, at least, is the inference we are required to draw as against 
common carriers, upon whom the burden of disproving négligence 
rests. It is the application to them of the res ipsa loquitur rule. Thus 
seems to stand the case in the absence of any spécial contract features. 
We are relieved (except in one respect) of the necessity of inquiring 
what limitation of liabiiity by spécial contract the policy of the law 
permits to common carriers, because the présent case may be disposed 
of without this inquiry. The effect of sait water upon this fiber is to 
bring about a change of its character, to cause it to decay, and to give 
out a bad odor, and in this sensé to putrefy. 

In this description of the damaged fiber we hâve paraphrased the 
language of one of the clauses in the bill of lading exempting the car- 
rier from liabiiity, for the purpose of meeting the claim of exemption 
squarely. Clearly this clause does not include such decay as is caused 
by the négligence of the carrier, but only such as is brought about 
from causes which may be termed inhérent in the cargo itself. The 
argument that, when the damage is of the kind included in the except- 
ed class, the burden of proving négligence is shifted, applied to the 
facts of this case, assumes too much. It assumes one cause from a 
resuit which may be the product of any one or more of several causes. 
The fact déduction, and as against common carriers the légal presump- 
tion, réfutes the argument. We know contact with sait water would 
account for the détérioration in condition. We do not know that it 
even could be of spontaneous origin. To ascribe the condition to the 
latter cause is a mère assumption, absolutely without evidential war- 
rant. Nor can escape from the légal presumption of culpable cause 
be found in the assertion of a shift in the burden of proof. The dam- 
age must be brought within the excepted classification to hait the pre- 
sumption of négligence. The fallacy involved in asserting nonrespon- 
sibility for the damage because it is of th^ excepted kind is easily ex- 
posed. 



5C0' 223 FEDERAL REPORTER 

With respect to the "dangers of the sea" exemption from liability 
we hâve first the fact of danger. This has been shown. The voyage 
was long. It was tempestuous, the steamer encountering heavy weath- 
er and meeting heavy seas. It was none the less such weather as was 
to be ordinarily expected at that time of year in those waters. It was 
not extraordinary in an exculpating sensé. The fact of "danger of 
seas" is not enough. There must be also the fact of damage flowing 
from this cause. Flere again the inference of fact and the légal pre- 
SHmption are both against the respondent. The same évidence and 
testimony which calls for a finding that the sea was tempestuous sug- 
gests the finding that the damage was not due to this cause, or at least 
does not justify the finding that it was so due. The légal presump- 
tion is neither met nor overcome. The hatches were well secured and 
tightly battened down. No water entered the hold from this cause. 
This phase of the case is met by the Folmina Case, 212 U. S. 354, 29 
Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748. 

The clause exempting the carrier from damages due to an insurable 
risk cannot avail the respondent. This foUows from the gênerai prin- 
uples of law and express statutory provision and is supported by abun- 
aant authority. Inman v. Railway Co., 129 U. S. 128, 9 Sup. Ct. 249, 
32 L. Ed. 612. 

The remaining claim of exemption for damage beyond the amount 
of the invoice value is practically conceded by libelants. We do not 
therefore feel called upon to discuss its merits. The concession is 
forced by the rulings in Pearse v. Steamship Co. (D. C.) 24 Fed. 287, 
and Lace Mills v. Navigation Co. (D. C.) 145 Fed. 701. Whatever 
may be urged upon gênerai principles, we are not asked to disregard 
thèse rulings. 

The case itself calls for no further discussion. The exceptional 
thoroughness, frankness, and ability with which it has been presented 
by counsel does, however, call for perhaps one further observation 
upon the first point discussed by counsel for respondent. The argu- 
ment is met by a challenge of the fact upon which it is based. The 
condition of the shipment was apparently good when loaded and ob- 
viously bad when unloaded. Sait water would hâve caused the dam- 
age. There is nothing to justify a finding that the bad effect from 
contact with sait water is instantaneous or immediately noticeable. It 
may possibly be that the goods had been damaged by sait water before 
being put aboard the ship, although in apparent good condition when 
received. On the other hand, no finding can be made that they were 
so damaged. What their condition was when received is a fact to be 
found, and the finding is against the respondent. The légal conclusion 
follows the fact, and the évidence of the fact is suiïïcient. 

The conclusion reached is that the libelants are entitled to recover 
the sum of $776.34 as of the date of February 22, 1910, to which is 
added an allowance équivalent to interest at the rate of 6 per cent, 
per annum, with costs. 

A decree to this efïect may be submitted. 
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THAMBS & MERSEY MARINE INS. 00., Limited, v. PAOIFIO 

OREOSOTING CO. 

(Circuit Court of Appeals, Ninth Circuit. May 10, 1915.) 

No. 2459. 

L INSUEANCE <S=5l46 CONSTEUCTION OF POLICT — EXCEPTIOÎîS TO LlABrLITT. 

A stipulation in an insurance policy whicli Is in the nature of an ex- 
ception to the liability of the insurer inust be construed strictly against 
it, and words of exception in a policy, if doubtful, are to be construed most 
strongly against the party for whose benefit they are intended. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 292, 294-298 ; 
Dec. Dig. ©^146.] 

2. Insckance ©=478 — Construction of Marine Policy — Vessel "on Fiée." 
In an exception in a marine policy on cargo warranting free from par- 
ticular average "unless the vessel * * * be stranded, sunk or on 
fire," the words "on lire" are not to be construed as meaning the same 
as "burnt" which was formerly used in their place, but as having référ- 
ence to a présent state or condition regardless of any definite fixed re- 
suit, and the effect of their use is to open the warranty if some structur- 
al part of the vessel was actually on fire, without regard to its extent. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1230-1238; 
Dec. Dig. ©=3478. 
For other définitions, see Words and Phrases, Second Séries, On Fire.] 

S. Insurance ©=5478 — Exception in Marine Policy — Vessel on Fire. 

While a shlp was lying in harbor for the discharge of cargo, fire was 
discovered in the after between-decks, which was still full of cargo. In 
response to an alarm crews of neighboring vessels came to her assistance, 
as well as employés of the consignée from shore, who brought chemieal 
fire extinguishers, and, after working from half an hour to an hour, the 
flre was extinguished. A bulkhead, which was a part of the vessel, was 
blistered and blackened as was the deck above, and a door in the bulk- 
head was deeply charred over a considérable portion of its surface. A 
policy of insurance on the cargo warranted free from average unless 
gênerai or the ship "be stranded, sunk or burnt," but a rider attached 
warranted "free from particular average unless the vessel or craft or the 
interest insured be stranded, sunk or on fire." Held, that the substitu- 
tion of such provision for that in the body of the policy evidenced an 
intention to change the nature of the périls insured against, and that 
within its meaning the ship was on fire to such an extent as to open the 
warranty. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1230-1238; 
Dec. Dig. ©=3478.] 

4. Insurance ©=3402 — Marine Insurance — Risks Insured Against. 

Under a cargo policy covering "ail risks of craft and boats," and "ail 
risks of transshipment and of craft, lighterage, and for any other con- 
veyance from the warehouse until ou board the vessel and from the ves- 
sel until safely delivered into warehouse," the insurer is liable for a loss 
sustained by the eapsizing of a lighter used in discharging the cargo, in 
the absence of fault or négligence on the part of the insured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1088-1090, 
1093, 1103-1105; Dec. Dig. ©=3402.] 

5. Insurance ©==646 — Action on Marine Policy — Défenses — Buedbn of 

Proof. 

The burden of proving that a loss of insured cargo by the eapsizing of 
a lighter on which it was loaded was due to unseaworthiness of the 
lighter rests upon the insured, who relies upon it as a défense. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. |§ 1555, 1645- 
1668 ; Dec. Dig. ©=3646.] 

4=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlsests & Indexée 
223 F.— 36 
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6. Insurance <S=>273 — Maeinb Insurance — Bisks Insueed against. 

TJnder a poUcy Insuring cargo "against ail périls, losses and misfortune 
that hâve or shall come to the hurt, détriment and damage of the afore- 
said subject-matter of tMs Insurance or any part thereof," there is na 
implied warranty by the insured of the seaworthiness of a lighter used 
In discharglng the cargo at the end of the voyage. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 583-588; 
Dec. Dig. <S=:5273.] 

T. Insurance <S=>478 — Marine Insurance — Construction of Policy. 

Under the Engllsh law, vchich détermines the liability under an Eng- 
lish contract of Insurance, vchere a marine policy on cargo contains a 
warranty "free from particular average unless the vessel * * * be 
stranded, sunk or on flre," where the vessel is stranded, sunk, or on 
lire during tlie adventure, the insurer Is liable for a loss to the cargo, 
although it does not resuit therefrom. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 1230-1238; 
Dec. Dig. ®=»478.] 

Appeal from the District Court of the United States for the North- 
efti Division of the Western District of Washington; Jeremiah Net- 
crer, Judge. 

Suit in admiralty by the Pacific Creosoting Company against the 
Thames & Mersey Marine Insurance Company, Limited. Decree for 
libelant, and respondent appeals. Aiifîrmed. 

For opinion below, see 210 Fed. 958. 

This is a libel in personam filed by the Pacific Creosoting Company, a cor- 
poration of the state of Washington, against the Thames & Mersey Marine 
Insurance Company, Limited, a corporation of Great Britain, to recover the 
sum of $1,197.20 as Insurance allosed to be due and owing to the Creosoting 
Company from the Insurance Company under a policy of Marine Insurance 
issued by the latter on a cargo of créosote in drums shipped from London, 
England, to the Creosoting Company, at Eagle Harbor, Seattle, Wash., upon 
the British bark Sardhana. The policy of Insurance was as foUows: 

"Whereas, W. R. Lyon Lohr & Co. and/or as agents hâve represented to 
the Thames & Mersey Marine Insurance Company, Ijimlted, that they are In- 
terested in or duly authorized as owner, agent or otherwise to maUe the 
insurauce herelnafter mentioned and described with the said company and 
hâve promised or otherwise obligated themselves to pay forthwith for the 
use of the said company at the office ot the said company the sum of forty- 
four pouuds eighteen shillings and ten pence, as a premium or considération 
at and after the rate of ninety shillings per cent for such Insurance: 

"Now this policy of Insurance witnesseth, that in considération of the 
premises and of tlie said sum of forty-four pounds eighteen shillings and ten 
pence the said company promises and agrées with the said company, their 
executors, administrators and assigns that the said company will pay and 
make good ail such losses and damages herelnafter expressed as may happen 
to the subject-matter of this policy and may attach to this policy in respect 
of the sum of nine hundred and thirty-two pounds hereby insured wMch 
insurance is hereby declai'ed to be upon créosote in drums including pack- 
ages and freight advanced valued at seven thousand four hundred and fifty 

pounds in the ship or vessel called the Sardhana whereof is at présent 

master or whoever shall go for master of the said ship or vessel, lost or not 
lost, at and from London to Eagle Harbor, Puget Sound, or held covered at 
a premium to be arrauged. 

"Including the risk of craft and/or raft to and from the vessel. 

"Warranted free from capture, seizure and détention and the conséquences 
thereof, or any attempt thereat, plracy excepted, and also from ail consé- 
quences of hostilities or v?arlike opérations, whether before or after déclara- 
tion of war. 

^=>For oUier cases see samc topic & KEY-NUMBBR la ail Ke^-Numbered Dlgests & Indezea 
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"And the said company promises and agrées that the Insurance aforesald 
shall commence upon the frelght and goods or merchandise aforesald from 
the loadlng of the said goods or merchandise on board the said ship or vessel 
at as above and continue until the said goods or merchandise be discharged 
and safely landed at as above. 

"And that it shall be lawful for the said ship or vessel to proceed and sail 
to and touch and stay at any ports or places whatsoever in the course of 
her said voyage for ail necessary purposes without préjudice to thls Insur- 
ance. 

'And touching the adventures and périls which the capital stock and 
funds of the said company are made liable unto or are intended to be made 
liable unto by thls Insurance they are of the seas, men of war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and countermart, surprisals, 
takings at sea, arrests, restraints and detainments of ail klngs, princes and 
people of what nation, condition or quality soever, barratry of the master 
and mariners, and of ail other périls losses and misfortunes that hâve or 
shall corne to the burt, détriment or damage of the aforesald subject-matter 
of this Insurance or any part thereof. And In case of any loss or misfortune 
it shall be lawful to the insured, their factors, servants and assigns to sue 
labor and travel for, in and about the défense, safeguard and recovery of 
the aforesald subject-matter of this Insurance the charges whereof the said 
company will bear in proportion to the sum hereby iusured. And it is ex- 
pressly declared and agreed that no acts of the insurer or iusured in recover- 
ing, saving or preserving the property insured, shall be considered as a 
waiver or acceptance of abandonment. And it is declared and agreed that 
corn, flsh, sait, fruit, flour and seed are warranted free from average unless 
gênerai or the ship be stranded, sunk or burnt, and that sugar, tobacco, hemp, 
flax, hides and skins are warranted free from average under five pounds per 
centum unless gênerai or the ship be stranded sunk or burnt; and that ail 
other goods also frelght are warranted free from average under three pounds 
per centum unless gênerai or the ship be stranded sunk or burnt." 

To the margin of the policy the Insurance Company had attached a printed 
slip containing addltional clauses respecting Its liabUity for a partial loss 
as follows: 

"Warranted free from partlcular average, unless the vessel or craft or the 
interest insured be stranded, sunk or on fire, or in collision with ice or any 
substance other than water, (floating or nonfloating), the collision to be of 
such a nature as may reasonably be supposed to bave caused or lead to dam- 
age of cargo, or vessel put into a port of refuge or distress and discharge 
part or whole cargo, each craft or lighter to be deemed a separate Insurance, 
but to pay warehousing, forwarding and spécial charges if incurred, as well 
as partial loss arising from transshipment. 

"General average and salvage charges payable aceording to foreign state- 
ment or York-Antwerp rules, or 1890 rules, if In accordance with the con- 
tract of afCreightment. Including ail risks of craft and boats. Including 
négligence and ail liberties as per bill of lading and/or charter party. 

"Including ail risks of transshipment and of craft, lighterage and/or any 
other couveyances, from the warehouse until on board the vessel, and from 
the vessel until safely delivered into warehouse, or destination in the 
interior, or of fire while awaiting shipment. 

"In case of déviation, change of voyage, or addltional risk not specified, to 
be held covered upon terms to be arranged." 

The Sardhana left the Thames on May 30, 1908, with 2,753 drums of 
créosote in good order and condition consigned to the Pacific Creosoting Com- 
pany at Eagle Harbor, Seattle, Wash. It appears from extracts from the 
log, which were introduced in évidence, that on June 6th a sounding was 
made, and it was discovered that the sounding rod was slightly colored with 
créosote; that on June llth the crew were employed placing extra chocks 
among the cargo ; that from July IGth to September 14th the vessel experi- 
enced a succession of heavy gales, during which it rolled and pitched and 
strained and labored heavlly ; that the sea ran high, and the vessel shipped 
heavy seas on deck ; that numerous sails were blown away ; that 
on July 29th it was noticed that the cargo in, the Uold had commenced to 
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work, and it became necessary for the crew to enter the hold and secure It; 
that on July SOth the cargo agaln began to work, and that it continued to 
work from that date untll August 4th, on which date the weather moderated 
a little and an old spanker boom was eut and used to chock off the cargo; 
that from that date until August 7th the crew were employed securing the 
cargo; that on August 25th it was discovered that the cargo was again 
loose in the hold and it remained loose until September 4th, when it was found 
that the drums were adrlft and were roUing about in ail directions ; that It 
was impossible to secure the cargo at that time, and the cargo was not se- 
cured until September 14th, when the weather moderated ; that on September 
26th it was notlced by soundings in the pump well that there was an increase 
of llquid, which appeared to be mostly créosote; that on November 2d an- 
other strong gale was encountered, aceompaiiied by a high sea, which con- 
tinued during that day and the following day, during which the ship labored 
heavily and shlpped much water on deck, and the cargo again worked badly. 

The vessel arrived at Eagle Harbor, Seattle, on November 9, 1908. On 
November 17, 1908, the work of discharging the cargo was commenced, and 
was continued during that day and the following day, November 18, 190S ; the 
unloadlng of the vessel being effected by means of a barge or lighter owned 
by the Pacific Barge Company, the drums being unloaded at the side of the 
vessel onto the barge or lighter and transported thence across the harbor to 
the wharf of the Creosoting Company. On November 18, 190S, fire broke out 
aboard the vessel. The entry In the log pertaining to the flre was as follows: 
"About 9:30 p. m. smoke was discovered issuing from the after hatch, by one 
of the crew, who immediately notifled the master and then gave the alarm. 
This alarm was responded to by the crews of the ship Jupiter, the steamship 
Hornelen, and the employés of the Pacific Creosoting Company, who brought 
with them several fire extinguishers. The master went below through the 
lazarette and saw the reflectlon of the fire over the top of the bulkhead be- 
tween the after 'tween-decks and the lazarette. The after 'tween-decks were 
still full of cargo. After considérable trouble the fire was extinguished, and 
it was then discovered that the aforesaid bulkhead together with the door 
thereof (the bulkhead was built in the vessel) and the dunnage in the after 
'tween-decks were burned, and some of the ship's stores in the lazarette were 
damaged by water and chemicals. The origln of the fire was not discovered." 

During the progress of the unloading of the vessel, and on November 21, 
1908, 272 drums of créosote were discharged from the ship onto the lighter, 
and, eveniug having fallen, the lighter with the créosote was left moored to 
the side of the vessel, the intent being to convey the lighter and the drums 
to the wharf of tbe Creosoting Company on the following morning. During 
the night the lighter capsized, and the créosote was precipitated to the bot- 
tom of the harbor. It appeared from a survey made by Mr. Frank Walker, 
marine surveyor, and also from the testlmony in the case, that the capsiztng of 
the lighter was caused by a heavy gale which sprang up during the nlght. 
Subsequently 253 drums, undamaged, were recovered by divers, and 15 empty 
drums, that came to the surface, were recovered by a launch and crew of 
the creosoting works. The remaining four drums lost from the lighter were 
never recovered. 

The unloading of the entire cargo from the vessel was surveyed by Walker, 
the marine surveyor. His survey showed that of the 2,753 drums of créosote 
consigned to the Creosoting Company 2,012 drums (which included the four 
drums lost from the lighter) were discharged full and in good order, 716 drums 
were discharged partially empty and in a damaged condition, and 25 druma 
were discharged in a damaged condition and entirely empty. Subsequently 
the créosote found in the partially filled drums, together with about 4,000 gal- 
lons which were pumped from the ship's llmbers, was emptied into tanks of the 
Creosoting Company and measured, and it was thereby ascertained that the 
total loss of créosote (including the loss from the 25 drums which were found 
damaged and entirely empty, and the four drums lost from the lighter) was 
56,267.2 gallons. The lib«l filed in the court below was for the recovery from 
the Insurance Company, under a général average adjustment, of its proportion 
of the value of the créosote not delivered, and of the 741 damaged drums (the 
drums having a distinct market value separate and apart from the créosote). 
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and of its proportion of the "sue and labor" expenses Incurred by the Creosot- 
Ing Company In recovering and salvlng the drums lost from the Ughter, the 
total amount claimed to be due from the Insurance Company being $1,197.20. 
Judgment was entered in the court below in favor of the Creosoting Company 
for that amount, together with interest, from which judgment the Insurance 
Company bas appealed to this court 

E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., 
and Brady & Rummens, of Seattle, Wash., for appellant. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence Bogie, 
ail of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). 1. 
The policy of insurance upon which the présent suit is based is em- 
bodied in a printed form, containing blanks which hâve been filled in 
by the Insurance Company with words and clauses appropriate and 
necessary to cover the risks assumed. At the end of the policy and as 
a part of such printed form there is the f ollowing clause : 

"It is deelared and agreed that com, fish, sait, fruit, flour and seed are war- 
ranted free from average unless gênerai or the ship be stranded, sunk or 
burnt, and that sugar, tobacco, hemp, flax, hides and skins are warranted free 
from average under flve pounds per centum unless gênerai or the ship be 
stranded, sunk or burnt ; and that ail other goods, also f reight, are warranted 
free from average under three pounds per centum unless gênerai or the ship 
be stranded, sunk, or burnt." 

This clause is plainly inapplicable to the risk provided in the présent 
policy, and is superseded by the following clause contained in certain 
conditions attached as a slip or rider to the margin of the policy: 

"Warranted free from particular average, unless the vessel or craft or the 
interest insured, be stranded, sunk or on fire." 

The warranty contained in the body of the printed form of the policy 
becomes therefore immaterial in the détermination of the questions 
arising on this appeal, except in so far as its phraseology may throw 
some light upon the true interprétation and construction to be ac- 
corded to the spécial warranty contained in the attached slip above set 
forth. The warranty is what is known among insurance brokers as an 
"F. P. A." (free from particular average), or, a "particular average" 
warranty. In the absence of such a warranty a policy of insurance 
such as that involved in this case would be a particular average pol- 
icy, and would cover both total and partial loss of cargo. The "F. 
P. A." warranty, however, overrides and controls the other terms of 
the policy, and changes the protection of the policy. By its provisions 
only a total loss of cargo is insured against, unless one of the excepted 
events therein enumerated, stranding, sinking, or being on fire, should 
come to pass. Upon the happening of one of the excepted events the 
warranty is then deleated, blotted out, or canceled, and the policy is to 
be construed as if it had never attached, and the insured thereupon 
becomes entitled to recover from the Insurance Company for any 
partial loss of cargo suffered by it. In the présent case the loss sus- 
tained by the libelant was a partial loss. If, therefore, the Sardhana 
can be said to hâve been "on fire" within the meaning of that term as 
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used in the policy, the libelant is entitled to recover the amount due 
from the Insurance Company by reason of such partial loss; if the 
vessei was not "on lire" then the Insurance Company is not liable, 
The history of the warranty is set forth by Gow in his work on Ma- 
rine Insurance (3d Ed.). It appears therefrom that the clause, as 
originally worded, read as f ollows : 
"Warranted free from average, unless gênerai, or the shlp be stranded." 

But later it was found necessary to permit the occurrence of other 
casualties, besides stranding, to annul the exception, and (the English 
courts having held that "average, unless gênerai" was équivalent to 
"free of particular average") the clause consequently took the form, 
"warranted free from particular average unless the ship be stranded, 
sunk or burnt." The clause remained in that condition until 1893, 
when it came under the considération of the English courts for the 
nrst time in the case of The Glenlivet, 68 L. T. Rep. N. S. 860, 69 L. 
T. Rep. 706. In that case fires had broken out in the coal bunkers of the 
vessei on différent occasions and some damage was done to the struc- 
ture of the vessei — a plate was cracked and some angle irons were 
burnt — and the question before the court was whether the ship had 
been "burnt" within the meaning of the word as used in a particular 
average warranty in a policy of marine insurance. The court held 
that the ship was not "burnt," and the rule was there laid down that a 
ship is not "burnt" within the meaning of the warranty unless the in- 
jury by fire be of so substantial a character that the ship as a whole 
can be said to be "burnt" in the popular sensé of the term. Gow, in 
his work on Marine Insurance (page 179), referring to the word 
"burnt" as used in a particular average clause, and commenting upon 
the above décision, says: 

"It is tlie ship that must be burnt, say a beam scorched, a floor charred, a 
celling burnt. Consequently the destruction of a cabin by flre removes the 
exceirtion, while a fire in the cargo itself does not. Such was the view acted 
upon aimost universally until quite lately. But a récent décision of Mr. Jus- 
tice Barnes [the Glenlivet, 1893] has ralsed a new point. Fire occurred thrice, 
once on each of three separate and distinct voyages, in the Glenlivet's coal 
bunkers, but dld not pass beyond them. As it was decided by Lord EUen- 
borough that a mère touchlng of the ground was not sufficlent to make a 
stranding, so it Is now decided In the Glenlivet Case that a mère burning Is 
not sufficlent to take the exception out of the mémorandum ; It must be such 
a burning as to constltute a substantial burning of the ship as a whole. 
The judgment in the Glenlivet Case has excited considérable attention, as 
It takes away on principle what was long granted without question. But in- 
deed it is not easy to see why a fire in a shlp's bunkers or cabln should be 
enough to establish a daim for damage to cargo arising from some other 
péril barred by the mémorandum, when a touch and go graze on a rock, even 
if actually causing damage is not enough. Since the issue of the décision 
some ships hâve had the words 'on fire' added to 'burnt,' confessedly in the 
hope and expectation of thus restoring to the assured what has beeu taken 
from bim by the décision." 

And this is the condition in which we find the warranty in the prés- 
ent case, with the exception that the word "burnt" has been entirely 
left out, and the words "on fire" substituted therefor. The clause thus 
worded has never been construed by the courts of either the United 
States or Great Britain ; and in our détermination of the question we 
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must be guided by the history of the clause as above set forth, and 
such additional light as bas been thrown upon the subject by the tes- 
timony of the witnesses in the case. 

[ 1 ] It is a f undamental rule in the law of insurance that a stipula- 
tion in a policy which is in the nature of an exception to the liability 
of the insurer must be construed strictly against it, and that words of 
exception in a policy, if doubtful, are to be construed most strongly 
against the party for whose benefit they were intended. Canton Ins. 
Office V. Woodside, 90 Fed. 301, 33 C. C. A. 63. If the company by the 
use of an expression found in a policy leaves it a matter of doubt as 
to the true construction to be given the language, the court should 
lean against the construction which would limit the liability of the 
company. London Assurance v. Companhia de Moagens, 167 U. S. 
149, 17 Sup. Ct. 785, 42 L. Ed. 113; National Bank v. Insurance Co., 
95 U. S. 673, 24 L. Ed. 563. As said by Mr. Justice Harlan in the lat- 
ter case: 

"The company cannot Justly complaln of such a rule. Its attorneys, offl- 
eers, or agents prepared the policy for the purpose, we shall assume, both of 
protecting the company against fraud, and of securing the just rlghts of the 
assured uiider a valid contract of Insurance. It Is its language which the 
court is invlted to interpret, and it is both reasonable and just that its owu 
words should be construed most strongly against itself." 

[2] What, then, was the true intent and meaning of the words "on 
fire" in the clause, "warranted f ree f rom particular average unless the 
vessel or craft, or the interest of the insured, be stranded, sunk or on 
fïre?" The learned proctors for the Insurance Company contend that 
the expression is synonymous with the word "burnt" as used in the 
policies prior to the décision in the Glenlivet Case, and must be con- 
strued even as the word "burnt" was construed in that case. If that 
construction be the true one, it foUows that a ship cannot be deemed 
to be "on fire" within the meaning of the warranty unless the injury by 
fire is of so substantial a character that the ship as a whole can be held 
to be "on fire" in the popular sensé of the term. In this construction 
we are unable to concur. But we do agrée with the learned proctors 
for the Insurance Company that the words must be construed in the 
light of their popular meaning. That popular meaning is vastly différ- 
ent f rom the popular meaning of the word "burnt." In a strict, techni- 
cal sensé, perhaps, the words are closely allied. Generally speaking, it 
would be impossible to conceive of an object being "burnt" which had 
not also been "on fire," although the Court of Appeals in the Glenlivet 
Case refers to angle irons as being "burnt," despite the fact that the 
angle irons could not hâve been on fire. And vice versa, no object 
could, in the nature of things, ever be said to hâve been on fire without 
also being burnt. AU this, we say, in a strict, technical sensé ; but the 
term is not to be interpreted by any such method. In a gênerai and 
poptdar sensé the two expressions convey very différent ideas to the 
mind. The word "burnt" créâtes in the mind the idea of a definite, ac- 
complished condition, a completed resuit. The words "on fire" convey 
rather the idea of a présent state or condition, regardless of any defi- 
nite, fbced resuit. And this natural meaning, rather than any strained 
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effect, must be the meaning attributed to the words in the présent polî- 
cy of insurance, and must be deemed to hâve been the construction 
placed upon them by the parties to the contract of insurance. Thus 
construed, it seems entirely plain to us that the Sardhana might well 
hâve been on fire, although the injury therefrom might not bave been 
of 80 substantial a character that the sliip as a whole could hâve been 
said to be either "burnt" or "on fire." In the détermination of the 
question we are, of course, confronted with tlie same difficulty which 
beset the EngHsh Court of Appeals, and we concur witli that court 
that each case must be decided according to the actual facts appertain- 
ing to each particular case. 

[3] In the présent case, there is the usual conflict of testimony, re- 
specting not only the extent of the damage caused by the fire, but also 
in the circumstanccs surrounding it. It is, however, not denied that a 
large door, called a bulkhead door, wliich constituted a part of the 
bulkhead, vt^as on fire and was burned. This door separated the laza- 
rette f rom the 'tween-decks. The door was of wood, about 6 f eet high, 
414 feet wide, and 1 inch thick. It lias been brought to this court, and 
an examination shows it to be deeply charred over a considérable por- 
tion of its surface, the remainder of the surface being blackened and 
blistered by the smoke and fiâmes. It is also admitted that the paint- 
work on the bulkhead proper in the vicinity of the door was blackened 
and blistered, as was also the deck or ceiling above. There is conflict 
in the testimony as to whether the bulkhead proper was actually on fire 
or burned, but we think this conflict, as well as the conflict with re- 
spect to the difficulty experienced in putting the fire out, is definitely 
settled by the entry in the log, made immediately after the fire by the 
master of the vessel. That entry was as f ollows : 

"About 9:30 p. m. smoke was discovered issuing from the after hatch by 
one of the crew, who immediately notilied the master and then gave the 
alarm. This alarm was responded to by the crews of the ship Jupiter, the 
steamshlp Hornelen and the employés of the Pacific Creosoting Company, who 
brought with them several chemical fire extlnguishers. The master went be- 
low through the lazarette and saw the reflection of the fire over the top of the 
bulkhead between the after 'tween-decks and the lazarette. The after 'tween- 
deeks were still full of cargo. After considérable trouble the fire was ex- 
tinguished, and it was then discovered that the aforesaid bulkhead, tosether 
with the door thereof [the bulkhead was built in the vessel] and the duunage 
in the after 'tween-decks were burned, and some of the ship's stores in the 
lazarette were damaged by water and Chemicals. The origin of the fire was 
not discovered." 

This entry is supported by testimony in the case to the efïect that 
the fire appeared to he quite stubborn, and a great deal of difficulty was 
experienced in putting it out, and that the time which elapsed from 
the time the alarm was given until the fire was out was from one-half 
to one hour. It is not denied that assistance was rendered by crews 
of neighboring vessels, and that chemical fire extinguishers furnished 
by the libelant were used in putting out the fire. 

We are of opinion that the testimony of the witnesses, together with 
the exhibit above referred to, show beyond dispute that the Sardhana 
was "on fire" within the meaning of the term as used in the warranty. 
This détermination finds support in the comment of Gow above set 
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forth, to the effect that the words were inserted after the décision in 
the Glenlivet Case for the purpose of restoring to the assured what 
was taken from him by that décision, and also in the testimony of A. 
M. Beckett, an average adjuster of many years' expérience in England 
and in America, who was called as a witness for the Ubelant. He testi- 
fied that after the décision in the Glenlivet Case the insurance companies 
immediately changed their policies because the assured wanted better 
protection; that it was the practice of adjusters in England to con- 
sider a warranty such as the one in the policy of insurance in this case, 
open, if some structural part of the vessel was actually on fire; that 
it depended on the f act that the structure was on fire, but not the extent 
of the fire; that such construction of the warranty had never been 
contested by the marine insurance underwriters as far as he knew; 
that under the practice of the English adjusters he would consider that 
the burning of the door which was built into the bulkhead in the Sard- 
hana would be a burning of the structure of the vessel, and would 
open the warranty. 

In connection with the testimony of the witness Beckett there must 
also be noted the change of terms in the policy involved in this case. 
In the body of the policy, and constituting a part of the printed form 
thereof, corn, fish, sait, fruit, flour, and seed were warranted free 
from average, unless gênerai, or the ship be "stranded, sunk or burnt," 
sugar, tobacco, hemp, fîax, hides, and skins were warranted free from 
average under five pounds per centum, unless gênerai, or the ship be 
"stranded, sunk or burnt," and ail other goods, including freight, were 
warranted free from average under three pounds per centum, unless 
gênerai, or the ship be "stranded, sunk or burnt." The fact that in 
the spécial warranty the term "on fire" was substituted for the word 
"burnt" conclusively shows, in our judgment, a deliberate intent on 
the part of the Insurance Company to change the nature of the périls 
assured against and to increase the risk assumed by it under the policy. 

The conclusion at which we hâve arrived is based mainly upon the 
facts as they appear in the présent case, and we must not be under- 
stood as laying down a rule which would be applicable to ail cases 
which might arise under similar warranties. Each case, as we hâve 
stated, must be determined with référence to its own particular facts. 
The Suprême Court of the United States in construing the word "col- 
lision" in a policy of marine insurance laid down a similar rule in the 
case of London Assurance v. Companhia de Moagens, supra, and the 
English courts hâve consistently left to be determined by the facts of 
each case the vexing questions relating to the word "stranded" in war- 
ranties similar to the one now under considération. 

[4] 2. The next question relates to the right of the libelant to re- 
cover the value of the four drums lost from the barge when it capsized 
during the night of November 21, 1908, and also the "sue and labor" 
expenses incident to salvaging the drums which were recovered from 
the waters of the harbor. It is not denied by the Insurance Company 
that the expenses incurred in recovering the créosote lost from the 
barge were proper expenses, and that the same were paid by the Creo- 
soting Company. In the body of the policy it is provided: 
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"And the said company promises and agrées that the Insurance aforesald 
shall commence upon the frelght and goods or merchandise aforesald from 
the loading of the said goods or merchandise on board the said ship or vessel 
at as above, and continue until the said goods or merchandise be discharged 
and safely landed as above." 

Then after enumerating certain périls insured against it was pro- 
vided : 

"And of ail other périls, losses and misfortunes that hâve or shall come 
to the hurt, détriment or damage of the aforesald subject-matter of this In- 
surance or any part thereof." 

Turning again to the spécial warranty contained in the slip attached 
to the policy of insurance, we find that the insurance there provided 
covers "ail risks of craft and boats," and also — 

"ail risks of transshipment and of craft, lighterage and/or any other convey- 
ances, from the warehouse until ou board the vessel and from the vessel until 
safely delivered into warehouse." 

The liability of the Insurance Company for the loss sustained by the 
Capsizing of the lighter or barge on which the créosote had been load- 
ed preparatory to being conveyed from the vessel and dehvered into 
the warehouse could hardly be expressed in plainer language, and 
thèse clauses must be deemed to be décisive of the question. The con- 
tention of the Insurance Company that under the contract of affreight- 
ment it was incumbent upon the libelant to furnish a lighter in ail re- 
spects seaworthy, and that duty was not performed by it, does not, for 
many reasons, appear to be available to the Insurance Company as a 
défense to the loss hère claimed by the libelant. The contract of af- 
freightment is not in the record, and we do not know what the provi- 
sions of that contract were. Nor do we know that the libelant fur- 
nished the lighters for the landing of the cargo, or was required so to 
do. The only évidence upon the subject is that of Capt. David Baird, 
who was called as a witness on behalf of the Insurance Company. 
He testified that he was the marine stirveyor or superintendent at 
Seattle for the owners of the vessel; that part of his duty was to see 
the vessel discharged ; that he didn't know who f urnished the scows, 
and was unable to state what the conditions of the charter were. In 
answer to the direct leading question whether the ship was freed from 
liability after the cargo left her tackle he answered in the affirmative, 
and when asked how he knew that he replied it was in the charter party, 
"that it was the usual clause in every case," but when asked if he knew 
it was in this charter party he said he "would not swear at présent that 
it was." Capt. Alexander Wallace, the master of the vessel, whose 
déposition was taken by the Insurance Company, testified that the car- 
go was discharged by stevedores under his super\dsion, but he was not 
asked and did not state who furnished the lighters for conveying the 
cargo to the warehouse. How can it be said upon this testimony that 
it was incumbent upon the libelant to furnish a lighter in ail respects 
seaworthy? But assuming that it did furnish the lighter, what évi- 
dence is there that it was unseaworthy? The presumption of law is 
that every vessel is seaworthy until the contrary is proven. 

[5] The burden of proving that a vessel is unseaworthy lies upon 
the Insurance Company. Gow on Marine Insurance, page 273 ; Nome 
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Beach Lighterage, etc., Co. v. Munich Assur. Co. (C. C.) 123 Fed. 820, 
827, and cases there cited. That burden has not been sustained by the 
latter company. No one witnessed the capsizing of the barge; but it 
appears that on the night in question there was a gale blowing, and, al- 
though the Sardhana and the barge were not exposed to the fury of 
the storm, nevertheless there was a heavy swell in the section of the 
harbor in which the vessel, with the barge moored to its side, was an- 
chored. The Insurance Company claims that the barge could not hâve 
capsized unless it was in a leaking condition by which water was per- 
mitted to enter the hold. But the barge was placed in dry dock shortly 
after the accident, and a survey thereof revealed that the timbers were 
Sound and the barge did not leak. But suppose the hghter was unsea- 
worthy, how would that fact relieve the Insurance Company from lia- 
bility unless with respect thereto there was some neglect or miscon- 
duct on the part of the libelant which was not alleged in the answer 
and has not been proven? We look in vain through the Insurance 
pùlicy to find any warranty on the part of the libelant that either the 
vessel or the lighter employed to deliver the cargo into the warehouse 
was seaworthy. Now, while there is an implied warranty on the part 
of the owner of cargo that the vessel is seaworthy at the commence- 
ment of the voyage, there is no such implied warranty with respect 
to a Hghter employed to transport the cargo from the vessel to the 
warehouse at the end of the vovage. 2 Amould Marine Ins. § 689; 
Lane v. Nixon, 1866, L. R. 1 C. P.'^412. 

[6] The case of The Galileo (Aspinall's Mar. Law Cas. advance 
sheets, vol. 12, pt. 6, page 461 ; s. c, in House of Lords, Law Rep. A. 
C. 1915, page 199), is cited by the Insurance Company as authority for 
the rule that an implied warranty of seaworthiness extends to ail 
lighters used in the course of transshipment of a cargo, and this ir- 
respective of whether the lighters are furnished by the shipper or not, 
and irrespective of whether the contract of shipment contain a clause 
that the carriage of goods in such hghter is to be "at the risk ofi 
the owner of the goods." The action in that case was by the shipper 
against the shipowner to recover damages for a breach of a contract 
of affreightment to carry and deliver certain articles of machinery 
from New York to Norrkoping, in Sweden. The bill of lading was 
a through bill of lading, providing that the goods were "to be de- 
livered in like good order and condition at the port of HuU and to 
be thence transshipped at the ship's expense and the shipper's risk to 
the port of Norrkoping," and it was thereby mutually agreed that the 
carrier should hâve "liberty of conveying the goods in crafts and/or 
lighters to and from the steamer at the risk of the owners of the 
goods," and that he should not be hable "for risk of craft or trans- 
shipment." The freight was a through freight rate; but the goods 
were to be transshipped at HuU into another vessel belonging to the 
shipowner for carriage to Norrkoping. When the vessel reached 
Hull there was no steamer ready to immediately carry the goods 
to Norrkoping, and thereupon the défendants hired a lighter and 
placed the goods therein whilst waiting to be transshipped in another 
of the défendants' steamers for conveyance to Norrkoping. The light- 
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er was left unattended in a crowded harbor. Two or three nights 
after the goods went over the side of the vessel the lighter found- 
ered. Part of its planking was rotten, and it was found upon ex- 
amination that a hole had been punched in its side apparently by 3 
boat hook from a neighboring lighter. The resuit was that plain- 
tiff's machinery was damaged. The défendants had received the 
plaintiff's goods on board their vessel in New York in "apparent good 
order and condition." Under the terms of the through bill of lading 
they were obligated to deliver thèse goods at Norrkoping in "like good 
order and condition." The duty of transshipment at Hull rested upon 
the shipowner, and this duty was accompanied with the correspond- 
ing duty to care for the shipper's goods and avoid négligence. This 
they failed to do, and it was found as a fact that the défendant was 
négligent in making the transshipment of the goods at Hull. If there 
was an implied warranty that the lighter was seaworthy, it rested 
equally upon the shipper and the shipowner, but the primary and un- 
derlying contractual obligation rested upon the shipowner to care for 
the shipper's goods and deliver them in good order and condition at 
Norrkoping, and it was for the breach of this obligation that the ship- 
owner was held liable. The décision does not, in our opinion, extend 
the law of implied Vv'arranty respecting the seaworthiness of lighters 
at the end of a voyage, and manifestly it bas no bearing upon the con- 
tractual obligation of an Insurance company to indemnify the insured 
against "ail périls, losses and misfortunes that hâve or shall come to 
the hurt, détriment and damage of the aforesaid subject-matter of this 
insurance or any part thereof." 

[7] 3. Lastly, it is contended that the libelant cannot recover in 
any event: First, because it bas not been shown that the créosote 
was lost; and, second, because the créosote, if lost, was not on board 
the vessel at the time of the fire, and hence the particular average 
warranty is not applicable. Thèse claims are based on testimony tend- 
ing to show that ail of the créosote which leaked from the drums 
during the voyage remained in the bottom of the ship and was pumped 
out and delivered to the libelant at the time of discharge of the car- 
go. But the great prépondérance of the évidence is against this tes- 
timony, and conclusively shows that ail of the créosote shipped at 
London was not delivered to the libelant. The marine surveyor, 
Walker, so found in his survey. It is true about 4,000 gallons of créo- 
sote were pumped from the ship's limbers and delivered to the libel- 
ant; but it was found that with this addition there still remained 
a shortage of 56,267.2 gallons. With respect to this shortage, the 
marine surveyor testified that in the course of his investigations he 
was told by the mates of the iSardhana, and also by members of 
the crew thereof, that the créosote was pumped overboard while the 
vessel was at sea. But the Insurance Company contends that, conced- 
ing that the créosote was pumped overboard while the vessel was at 
sea, the libelant cannot recover for its loss because the créosote was 
not on board the vessel at the time of the fire, citing the cases of 
Thames & Mersey Marine Ins. Co. v. Pitts, Law Reports, Q. B. Div. 
(1893) vol. 2, p. 476, and The Alsace Lorraine, 69 h. T. Rep. page 261. 
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Neither of the cases cited are applicable to the facts of this case. 
In the former, the portion of the cargo for which recovery was sought 
had never been aboard the vessel, but was in a lighter awaiting the 
arrivai of the vessel at the time the latter "stranded" ; in the latter 
case, at the time the vessel "stranded" the whole of the cargo had been 
placed on shore at a port of refuge for the purpose of having the ves- 
sel repaired. 

The policy of insurance in the présent case is an English policy, and! 
any controversy respecting its terms must, of course, be determined 
by the law of that countrv. London Assurance v. Companhia de 
Moagens, 167 U. S. 149, 162, 17 Sup. Ct. 785, 42 L. Ed. 113. 

"The English courts hâve held, and do now hold, that the expression 'free 
of particular average uiiless the vessel be stranded', meant that if a loss oc- 
curred durlng the adventure, although from a cause not related in any way 
to the stranding of the shlp, the insurers were llable upon the gênerai lan- 
guage of the policy. * * * Although the original language of the mém- 
orandum conflned the exception to a stranding of the shlp, it was afterwards 
extended so as to read, 'free of particular average unless the vessel be sunk, 
bumed, stranded or in collision.' The same rule appUes to ail, and if the 
vessel be elther sunk, burned, stranded or in collision, it is sufficient to ren- 
der the Insurer liable, although the loss does not resuit therefrom." London 
Assurance v. Companhia de Moagens, supra. 

The decree of the court below is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit. March 16, 1915.) 

No. 4014. 

1. CONTEACTS IÊ=10 — VAiinriT— Mdttjality. 

A contract for an exchange of real estate, although condltloned on the 
acceptance of one of the parties after examination of the property of the 
other, is not void for want of mutuality, where after such examination 
he accepts and at the request of the other party makes advance payment 
of the différence agreed upon in the contract between the value of the 
two properties. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. §§ 21-40; Dea 
Dig. ©=»10. 

Mutuality in contracts, see notes to American Cotton Oil Co. v. Kirk, 
15 G. C. A. 543 ; Oakland Motor Car Co. v. Indiana Automobile Ce, 121 
C. C. A. 326.] 

2. contbactb <®=>145 — consteuction and operation— pxa.ce oï makine 

Contract. 

The place of a contract Is the place at which the last act was done by 
either of the parties essential to a meeting of mlnds. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 728; Dec. 
Dig. ®=3l45.] 

3. COUETS ®=3372 — FEDERAL COUBTS— AUTHORITT OF STATE DECISIONS. 

In the absence of any state statute on the subject, the measure of dam- 
ages for breach of a contract to convey land is a matter of gênerai law, 
upon which the fédéral courts exercise their independent judgment. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 977-979; Dec. 
Dig. ®=>372. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. R, Co. v. Morgan, 21 C. C. A. 478 ; Union & 

4fsaS'0T other cases see same toplc & KET-NUMBBR is ail Key-Numbered DiceaU & ludexea 
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Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468 ; Converse 
V. Stewart, 118 C. 0. A. 215.] 

4. VENDOR and PUKCHASEB <®==>351 ziCTION BY PUECHASEB FOR BEEAOH OF 

CONTRACT— MEASUEE OP DAMAQES. 

Under the rule of the fédéral courts, the measure of damages for breacb 
of a contract to eonvey land is the différence between the contract priée 
and the market priée at the time of the breach. 

[Rd. Note.- — For other cases, see Vendor and Pnrchaser, Cent. Dig. §§ 
1017, 1047-1058; Dec. Dig. cS::^351.] 

5. Appeal and Ebkor (g=3854 — Haemless I<]bkoe — Ereoneotjs Geoukd of Dé- 

cision. 

A judgment will not be reversed because rendered on an erroneous the- 
ory on proceedings in error by tlie adverse party, where the fludings ot 
faet on which it was based entltled the prevailing party to a larger judg- 
ment. 

[Ed. Note.— For other cases, see Appeal nnd Error, Cent. Dig. §§ 3403, 
3404, 3408-3424, 3427-3430; Dec. Dig. <S=>S54.] 

Ilook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District of 
South Dakota; James D. ElHott, Judge. 

Action at law by Denton Deo Belt against Stanley E. Clark. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Sterling & Clark, of Redfield, S. D., for plaintiff in error. 
Tinley, Mitchell & Pryor, of Council Bluffs, lowa, and W. F. Bruell, 
of Redlield, S. D., for défendant in error. 

Before SANBORN and HOOK, Circuit Judgcs, and POPE, District 
Judge. 

POPE, District Judge. Belt owned property in the city of Essex, 
lowa. Clark had a farm in Spink county, S. D. They exchanged. By 
the terms of their agrcement the South Dakota farm was to be taken 
at $32,000, subject to a mortgage of $16,800, thus leaving the net equity 
$15,200. The lowa town property was placed at $18,500, with a mort- 
gage of $4,000, making the net equity $14,500. To cover the différence 
of $700 in the two cquities, resulting from the valuations thus placed, 
Belt was to pay Clark $700 in cash. The contract gave Belt one-third 
of ail crops raised on the farm, evidently for the current year, 1908, 
but Belt was to assume a contract outstanding for 150 acres of breaking 
at the rate of $2.75. While there is some ambiguity in the contract 
as to the date when the papers were finally to be delivered, it seems 
reasonably clear that November 1, 1908, was the final date for such 
delivery. The contract was made by an agent of Clark on his behalf, 
and was subject to his approval of the trade, as it was subject also 
to an inspection of the South Dakota land by Belt. Clark subsequently 
approved the trade, but upon the further condition that Belt was to 
let Clark hâve $800 on or before July 2, 1908, and thus in advance 
of the exchange of deeds. This amount, it will be noted, was $100 
more than the cash payment which Belt ultimately was to make to 
Clark, but the différence was to be protected by a lien given by Clark 
to Belt on part of the town property received on the exchange. This 
proposition was agreed to by Belt after an inspection by him of the 

^=;>For other cases see same topic & KEY-NUMB£}R lu ail Key-Numbered Dieests & ludexes 
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South Dakota property, and the sum of $800 was, pursuant to such 
agreement, paid to Clark by Belt in July, 1908. On October 31, 1908, 
Belt tendered Clark the necessary papers covering the town property, 
and also the sum of $700 as stipulated, and demanded a deed to the 
South Dakota property in return. Clark had, however, previous to this, 
transferred the property to another, and refused to make the deed in 
return. Following the refusai of Clark to make title, Belt filed this 
suit for damages for the breach of the contract. The damages claimed 
were in three items : 

(a) The $800 advanced in July, 1908, and for which, with interest, 
a return is demanded. 

(b) A number of items representing the value of one-third of the 
crops raised in 1908 on the South Dakota property, and aggregating 
$1,517.53. 

(c) The différence at the date of the breach between the value of 
the South Dakota property and the lowa property. Upon this point 
the allégation of the complaint is that the South Dakota property was, 
at the date of the breach, worth $25,184, with an incumbrance of $16,- 
800, leaving an equity, which would hâve come to the plaintiff had the 
trade gone through, of $8,384. The actual value of the lowa property 
at the date of the breach is alleged to hâve been $8,500, allowing against 
which an incumbrance of $4,000, there was left $4,500 as the equity 
which would hâve gone to the défendant, or a différence of $3,884 in 
f avor of plaintiff had the trade been consummated. 

Thèse three items aggregate $6,201.33, for which judgment was 
asked, with interest from November 1, 1908. The answer sets up vari- 
ons allégations of fraud by Belt in pointing out the town property, and 
which, it is claimed, relieved Clark from a compliance with his contract. 
There is in the answer a tender back of the $800 paid in July, 1908. 
Upon the trial, which by stipulation was to the court, there were find- 
ings against the défendant on the issue as to fraud, and a finding that 
plaintiff should recover. The court in assessing the damage allowed 
the $800 advanced, and also the value of one-third of the crops grown 
on the land in the season of 1908, which value was fixed at $1,207.06. 
The court declined to allow anything for the alleged loss to plaintiff as 
contained in allégation (c) above set forth. There is a finding by the 
court, however, that on or about September 1, 1908, the South Dakota 
equity was worth $8,384, and the lowa equity amounted to $3,800, thus 
leaving a balance of $4,584 in favor of the South Dakota property had 
the trade been effected. 

There is no bill of exceptions in the case, so that the only question is 
as to the sufficiency of the facts found to support the judgment. R. 
S. 700. In the absence of the évidence, of course, the findings of fact 
must be deemed to hâve been properly supported at the trial. 

[1] The point is made against the judgment below that the arrange- 
ment was void for lack of mutuality in that the acceptance of the 
South Dakota property by plaintiff was left dépendent upon his being 
satisfied with it upon inspecting it, and particularly because the con- 
tract provided that "if found [by Belt] to be otherwise than as repre- 
sented or as understood by said second party [Belt] this agreement to 
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be null and void." It is urged that a contract leaving it to the under- 
standing of one of the parties as to what was represented was without 
binding efïect upon him, and bound the one without binding the other, 
and was thus lacking in mutuahty. The trade, however, was not closed 
upon that basis. It appears from the record that plaintiff did inspect 
the South Dakota land, and was satisfied therewith, and that défendant 
thereupon made a proposition by which the trade was closed upon the 
further considération that $800 should be paid down in July, instead 
of awaiting the exchange of papers. While the original transaction was 
more or less one of negotiation on each side, there was created by the 
later transaction a condition binding upon ail concerned, and a final 
situation characterized by mutuality. 

It is also said that the contract is too indefinite for enforcement ; that 
it fails, for example, to state in what year the crops referred to in the 
contract were to be raised ; that it does not prescribe the date for the 
delivery of the deeds ; that it is not sufficiently deiînite as to when the 
breaking of the 150 acres was to be donc, or as to the incumbrance on 
the Essex property. The trial court, with ail the surrounding circum- 
stances before it, seems to hâve had no difficulty in ascertaining that 
the year for which crops mentioned in the contract were to be raised was 
the current year, ta wit, 1908 ; that the date by which exchange of deeds 
was, at ail events, to be effected, was November 1, 1908, and that as to 
the other matters upon which uncertainty is contended for, there was no 
difficulty in ascertaining the intent of the parties. We entertain no 
doubt of the correctness of the court's findings upon thèse points. In- 
deed, in the absence of the testimony, we are in no position to question 
them. 

It is urged that there should hâve been no judgment in favor of 
plaintiff for the $800 advanced for the reason that this amount was 
tendered before suit. There is no proof, however, of a tender, and no 
finding of such, and it is not pretended that the tender included interest, 
so that there was no obligation on plaintiff to hâve accepted this in sat- 
isfaction of his claim. 

The chief contention, however, upon the record is one of more sub- 
stance, and goes to the amount of damages as found by the court. As 
we hâve seen, the damages allowed was the $800 item, with interest 
from July, 1908, and also $1,207.06, the value of one-third of the crops 
grown upon the South Dakota farm in the summer of 1908. The fiirst 
item was, in view of what we hâve said, clearly a proper allowance. 
But, what as to the second ? This involves a considération of questions 
not entirely free from difficulty. The primary question in determining 
this is whether this was a South Dakota or an lowa contract. If a 
South Dakota contract, the matter of damages was controUed by the 
f ollowing statute of that state : 

"The détriment caused by the breaeh of an agreement to convey an estate 
in real property, is deemed to be the price paid, and the expenses properljr 
Ineurred in examlnlng the title and preparing the necessary papers, with In- 
terest thereon ; but addlng thereto, in case of bad falth, the différence between 
the price agreed to be paid, and the value of the estate agreed to be conveyed, 
at the tlme of the breaeh, and the expenses properly Incuried In preparing ta 
enter upon the land." 
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This statute is cited and applied in Dal v. Fischer, 20 S. D. 42(>, 107 
N. W. 534. If it be a South Dakota contract, then the whole matter is 
governed by the statute above quoted, for in the présence of a state 
statute regulating the measure of damages, the duty of the fédéral 
courts ends with the enforcement of such statute. Under this statute, 
the only amount recoverable, unless there was bad faith, is the price 
paid, to wit, $800, with interest. In the présence of bad faith, which, 
however, is not hère in terms found, there would be added the différ- 
ence between the price agreed to be paid to wit, the lowa property and 
$700, and the value of the estate agreed to be conveyed, to wit, the 
South Dakota property and one-third of the crop. Since the judgment 
of the court does not conform to either of thèse measures of damage, 
it is clearly erroneous if tested by the South Dakota statute. But is 
this a contract of that state? To détermine this, we must, of course, 
go to the findings, and while thèse are lacking in f ullness, it seems rea- 
sonably clear that it is an lowa contract. 

[2] The test of the place of a contract is as to the place at which the 
last act was done by either of the parties essential to a meeting of 
minds. Until this act was done there was no contract, and upon its 
being done at a given place the contract became existent, and became 
existent at the place where the act was done. Until then there was no 
contract. 2 Wharton on the Conflict of Laws (3d Ed.) § 422a. Tested 
by this rule, this was an lowa contract. Clark ratified the act of his 
agent only upon the condition that Belt should agrée to something fur- 
ther, to wit, the advancement in July, 1908, of $800 towards the pur- 
chase money. Until this was accepted by Belt there was no contract. 
The findings show that Belt at ail times during 1908 resided in lowa, so 
that presumably any acceptance by him was in lowa, and thus the con- 
tract was born in lowa. The same resuit is reached by testing the mat- 
ter from the standpoint of where the obligation was to be performed, 
for this, as to the efïect of a breach, is the material considération where 
the performance is to be at a place différent from the place of the con- 
tract. In Scudder v. Union National Bank, 91 U. S. 406, 23 L. Ed 
245, it is said : 

"Matters bearing upon the exécution, the Interprétation, and the valldity 
of a contract are determlned by the law of the place where the contract is 
made. Matters connected with its performance are regulated by the law 
prevailing at the place of performance. Matters respecting the remedy, such 
as the brlnglng of sults, admlssiblllty of évidence, statutes of limitation, dé- 
pend upon the law of the place where the suit is brought. Andrews v. Pond, 
13 Pet 65 [10 L. EJd. 61]." 

The performance by Clark, for the default of which he became lia- 
ble in damages to Belt, was the delivery of a deed to Belt. As above 
stated, Belt was a résident of lowa ail through 1908, so that the delivery 
to him was there, and the performance by Clark was thus to be in lowa. 
So that, from either standpoint, whether the place of the making of the 
contract, or the place of performance, its locus was in lowa. 

If, as we hâve seen, this be an lowa contract, then the South Dakota 
statute upon the measure of damages is to be eliminated from consid- 
ération, and we must seek elsewhere for the rule fixing the amount. 
There is no statute in lowa upon the subject. It seems to be mutually 
223 F.— 37 
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conceded in the briefs that the state rule in lowa is the same, as in 
South Dakota. This we deem far from clear. The following line of 
authorities from the lowa Suprême Court indicate a more libéral rule 
in f avor of the vendee than is prescribed by the Dakota statute : Foley 
V. McKeegan, 4 lowa, 1, 12, 66 Am. Dec. 107; Sweem v. Steele, 5 
lowa, 352 ; Sawyer v. Warner, 36 lowa, 333 ; Burdick v. Seymour, 39 
lowa, 452; Yokum v. McBride, 56 lowa, 139, 142, 8 N. W. 795 ; War- 
ren v. Chandler, 98 lowa, 238, 242, 67 N. W. 242 ; Conner v. Baxter, 
124 lowa, 219, 227, 99 N. W. 726; Eggert v. Pratt, 126 lowa, 727, 102 
N. W. 786. 

[3] But we deem it unnecessary to enter upon a détermination of 
the state rule in lowa. The matter, in our judgment, is one of gênerai 
jurisprudence, and upon it the fédéral courts exercise their independent 
judgment. Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865 ; Oates v. Na- 
tional Bank, 100 U. S. 239, 25 L. Ed. 580; Railroad Co. v. National 
Bank, 102 U.' S. 14, 14 L. Ed. 26 ; Hambly v. Bancroft (C. C.) 83 Fed. 
444; Dygert v. Vt. Loan & Trust Co., 94 Fed. 913, 37 C. C. A. 389; 
Bancroft v. Plambly, 94 Fed. 975, 36 C. C. A. 595 ; L. Bucki & Son 
Lbr. Co. V. Fidelity & Deposit Co. of Md., 109 Fed. 393, 48 C. C. A. 
436; Gordon v. Ware National Bank, Mass., 132 Fed. 444, 65 C. C. A. 
580, 67 L. R. A. 550; Woldson v. Larson, 164 Fed. 548, 90 C. C. A. 
422 ; Chicago & N. AV. Ry. Co. v. Kendall, 167 Fed. 62, 93 C. C. A. 
422, 16 Ann. Cas. 560 ; Snare & Triest Co. v. Friedman, 169 Fed. 1, 
94 C. C. A. 369, 40 L. R. A. (N. S.) 367; Norfolk & P. Traction Co. v. 
Miller, 174 Fed. 607, 98 C. C. A. 453; Western Union Telegraph Co. 
V. Burris, 179 Fed. 92, 102 C. C. A. 386; Mechanics' Natl. Bank v. 
Colcnian, 204 Fed. 25, 122 C. C. A. 338; Hartford Fire Ins. Co. v. 
Chicago, Milwaukee & St. P. Ry. Co., 174 U. S. 91, 20 Sup. Ct. 33, 4-4 
L. Ed. 84. 

[4] The rule of the fédéral courts was stated as long ago as Hopkins 
V. Lee, 6 Wheat. 109, 118 (5 L. Ed. 218), as follows : 

"In the assessment of damages, the counsel for the plaintiff in errer prayed 
the court to instruct tlie jury that they should take the priée of the land, 
as agreed upon by the parties, in the articles of agreement upon which the 
suit was hrought, for their government. But the court refused to glve this 
instruction, and directed the jury to take the price of the lands, at the time 
they ought to hâve been conveyed, as the measure of damages. To this instruc- 
tion the plaintifE in error excepted. The rule is settled in this court that in 
an action by the vendee for a breach of contract on the part of the vendor, 
for not dellvering the article, the measure of damages is its price, at the time 
of the breach. The price being settled by the contract, which is generally the 
case, makes no différence, nor ought it to make any; otherwise the vendor, 
if the article has risen In value, would always liave it in his power to dis- 
charge himself from his contract, and put the enhanced value in his own 
pocket. Nor can it make any différence in principle whether the contract be 
for the sale of real or personal ijroperty, if the lands, as is the case hère, 
hâve not been improved or built on. In both cases, the vendee is entitled to 
hâve the thing agreed for, at the contract price, and to sell it himself at its 
increased value. If it be withheld, the vendor ought to make good to him 
the différence." 

This has never been departed from in the United States courts, but 
was adhered to by the Suprême Court of the United States as recently 
as Harten v. Eoffler, 212 U. S. 397, 29 Sup. Ct. 351, 53 L. Ed. 568, in 
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which case it is held that where the vendee sues for breach of a con- 
tract to sell real estate, and the benefit of the business and good will as 
well, the measure of damages is the différence between the purchase 
price and the market vakie. This we understand to be also the weight 
of State authority in the United States. Klureau v. Thornhill, 2 W. Bl. 
1078, the case which in England confined damages strictly to the re- 
turn of the purchase money with interest, has never found favor in 
this country. 2 Sutherland on Damages (3d Ed.) 579 et seq. ; Arensten 
V. Moreland, 122 Wis. 167, 99 N. W. 790, 65 L. R. A. 973, 106 Am. St. 
Rep. 951, 2 Ann. Cas. 628. 

Àpplying therefore, the rule in the fédéral courts, may the conclu- 
sion of the trial judge as to the matter of crops be sustained ? The allow- 
ance of profits on crops, while withholding the loss to plaintiff arising 
eut of the diiïerence in value between the real estate to be received and 
that to be given in exchange, impresses us as illogical. If one is to be 
given, it would seem that both should be given. If plaintiff lost the 
profits on the crops, and if this, as the court held, was a legitimate item 
of damage, he, having also lost the différence in the value of the land, 
is entitled to recover that. The profits arising from the land itself be- 
long to the plaintiff no less than the incrément from the soil. Applying 
the fédéral rule to the finding, the plaintiff was entitled to recover just 
what he lost by defendant's default, i. e., the amount he would bave 
received, less the considération he would hâve had to pay to be entitled 
to receive it. The amount he would hâve received, had the trade gone 
through, was the South Dakota equity, worth $8,384, one-third of the 
crop, found by the court to be worth $1,207.06, and the $800, with 
interest advanced upon the purchase price. The expenditure he would 
hâve been called upon to make, had the trade gone through, was a 
transfer of the lowa equity, valued at $3,800, and the $700 purchase 
price contracted for. We eliminate from considération either way the 
sum for breaking the land, since it is not shown that the land was ever 
broken, or would ever bave been broken, had the trade gone through. 
Casting up the foregoing items, it will be found that upon the law and 
the fîndings, plaintiff, Belt, is entitled to more than was given him by 
the trial court, 

[5] It is true that he can bave no relief on that question, for he has 
not appealed. It is also true that the judgment below proceeded upon 
a wrong theory, in that it allowed items to plaintiff without making a 
corresponding charge against him, but while the process was wrong, 
the resuit attained was not in excess of what is right. Under R. S. § 
700 (Comp. St. 1913, § 1668), the only question for our détermination 
is whether the findings of fact justify the judgment. We find that they 
do so, and more. With that ascertained, our duty ends. The matter 
thereupon falls within the familiar rule that a wrong reason for a right 
conclusion does not justify disturbing the latter. 

In reaching this conclusion we bave not overlooked the contention 
of the défendant that the contract is an entire one, and that to allow 
the purchase price as a crédit in behalf of défendant when there h 
awarded plaintiff only a part of the results of such purchase, in that 
the loss on the land is not awarded him, is, in effect, to divide the con- 



880 223 FEDERAL REPORTER 

tract into segments, and, contrary to the intention of the parties, to 
apply the purchase priée proceeding from Clark in payment of less than 
plaintifï should receive under the contract. But this is not a matter of 
which défendant can complain. If, by reason of an errer in the judg- 
ment below, of which plaintifï is not complaining, he has received less 
than should hâve been awarded him, that affords him no ground for 
exception. We hold that under a proper view of the matter the plain- 
tifï, upon being charged with the considération he would hâve had to 
pay, to wit, the payment of $700 and the giving of a deed covering his 
lowa property, would hâve been entitled to receive the South Dakota 
property, and the profit on the crops, and also the payment back of 
$800. That he is getting less than this under the trial court's jiidgment 
is a matter for complaint, not by the défendant, but by plaintifï. The 
situation is one in which the contract is enforced as an entirety, but 
plaintiff in that enforcement has not gotten ail to which he was entitled, 
and of this he is not complaining. 

There seems to be some hint in the findings of the court that the 
award for crops was made upon the theory that plaintiff became, in 
July, 1908, the équitable owner of the property, and that as such owner 
the value of crops raised upon his land went to him. But that theory, 
carried out, would give him the entire value of the crops. This, how- 
ever, is not a suit to recover as the owner, but to recover by virtue of a 
contract which the other party has broken. He had no equities save 
$uch as were conferred by his contract, and no ownership except as 
was thus given him. 

Upon a considération of the whole case, we are, for the reasons 
stated, of the opinion that the judgment below should be affirmcd. 

HOOK, Circuit Judge (dissenting). I do not think the conclusion of 
the court accords with good appellate practice. Belt sued Clark for 
breach of contract of sale and purchase of land in South Dakota and 
one-third of the crops of the year. Belt was given judgment for the 
full value of the one-third of the crops. He got nothing on account of 
the land, but did not appeal. Clark, the défendant, appealed from the 
award as to the crops. We ail agrée Clark has good cause for com- 
plaint on that score, and that the measure of damages applied was 
erroneously excessive, but my Brothers nevertheless condone the 
erroneous excess to Belt by finding the trial court erred also as to the 
land. Whether there was error as to the land dépends upon the place 
of the contract. South Dakota has a statute definitely prescribing the 
measure of damages for breach of contract for sale of land. If the 
contract was made there where Clark lived, instead of in lowa where 
Belt resided, the South Dakota statutory rule would apply, and the 
décision of the trial court on the land item would be right. The local 
statutory rule of the state would, in such case, be applied in the fédéral 
court. The trial court assumed that the South Dakota rule of dam- 
ages also prevailed in lowa, and theref ore it made no finding upon the 
issue as to the place of contract. The brief of Belt's counsel also con- 
tains an explicit concession that the rule is the same in both states. 
But to escape the South Dakota statute my Brothers conclude that 
the contract was not made there, but was made in lowa. They reach 
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that conclusion by inferring that certain acts with respect to the con- 
tract were done in lowa solely because Belt, the plaintiff, resided there. 
And this though no évidence is shown in the record, and, as already 
stated, the trial court made no finding upon the issue. Having located 
the contract in lowa, a rule o£ damages differing from that of South 
Dakota is applied. It seems quite plain to me the case should be sent 
back and the parties given a chance to try the issue of fact upon which 
their rights dépend. The practice is well settled. Graham v. Bayne, 
18 How. 60, 63, 15 L. Ed. 265 ; The E. A. Packer, 140 U. S. 360, 365, 
11 Sup. Ct. 794, 35 L. Ed. 453. "Inferences will not be made to supply 
omitted findings of fact." Chief Justice Marshall in Barnes v. Wil- 
liams, 11 Wheat. 414, 6 E. Ed. 508. Little Miami R. Co. v. United 
States, 108 U. S. 277, 2 Sup. Ct. 627, 27 E. Ed. 724, like the case at 
bar, went up on a finding of facts, After speaking of certain items of 
dépréciation the court said : 

"For tMg reason we are unable to décide whether thèse losses, or any part 
of them, should be deducted. As the omission to make the finding sufficiently 
spécifie in thls partlcular undoubtedly arose from the fact that the court 
ruled as a matter of law that no déductions could be made on account of 
losses of thls character, we wlU remaiid the cause, so that further Inqulry 
may be had on that point." 

In Murdock v. Ward, 178 U. S. 139, 149, 20 Sup. Ct. 775, 44 E. Ed. 
1009, it was said : 

"As, however, the parties proceeded on a mutual mlstake of law, we think 
the practical injustice that might i-esult from an affirniance of the judgment 
may be avoided by reversing the judgment at the cost of the plaintllï in er- 
ror, and sending the cause back to the Circuit Court with directions to pro- 
eeed therein according to law." 



AEGO S. S. 00. V. BUFFALO S. S. 00. 
(Circuit Court of Appeals, Sixth Circuit. May 14, 1915.) 

Nos. 2555-2558, 2591, 2592, 2G78. 

1. CoLi/isiON iS=102 — Steamships Meeting — Concurking Faults. 

A collision on the Détroit river on a calm and clear nlght, in an 800- 
foot channel, between two meeting steamsiilps, held due to coneurrlng 
faults on the part of both vessels; the up-boimd yessel being in fault for 
failing to maintaln a proper lookout at and after the time the passlng 
agreement was made and for Inattentive navigation thereafter, and the 
down-bound vessel also being in fault in that, although the master thought 
such passlng dangerous and blew an alarm, he accepted the signal with- 
out altération of hls heLm or reduclng speed to bare steerageway, as re- 
qulred by rules 23 and 26 of the Navigation Rules for the Great Lakes 
(Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 649 [Comp. St 1913, §§ 7933, 7936]). 

[Ed. Note. — For other cases, see Collision, Dea Dlg. <©=>102. 

Signais of meeting vessels, see note to The New York, 30 0. C. A. 630.] 

2. Admibaltt <S=>70 — Pleading — Vaeiance. 

Under the libéral rules of practice prevailing in the admiralty courts, 
the failure of a party to allège in hls pleading a fact which proves ma- 
terial, where it was not designedly omitted, and where it was shown by 

(gssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 
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évidence Introduced wlthout objection, will not prevent Its considération 
by elther the trial or appellate court. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 544-556; 
Dec. Dlg. <S=570.] 

Appeals from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admiralty by the Bufifalo Steamship Company, as owner of 
the steamship Stephen M. Clément, for limitation of liability for a 
collision with the steamship E. E. Fisher ; the Argo Steamship Com- 
pany, claimant. From a decree holding the Clément without fault, 
the Argo Company, the National Tube Company, the Drake Coal Com- 
pany, Jennie M. Àuhl, administratrix, Elenry C. Smith, administrator 
of the estâtes of Lewis Sugden and Kate Sugden, deceased, and Thom- 
as W. Stock, damage claimants, appeal. Reversed. 

Between the hours of 11 and 12 o'clock on tlie nii?ht of May 4, 1911, the 
steamers Stephen M. Clément and E. Ij. Fisher coUided In the Détroit river at 
a point near what Is known as Grosse Isle north channel range, between its 
Crossing with the south channel range of that nanie and its intersection with 
Grassy Island south channel range. ïhe Clément was dowii-bo\ind with a 
cargo of iron ore, and the Fisher was upi-hound with a cargo of soft coal and 
a deck cargo of steel rails; and the collision resnlted in tlie siiilniig of the 
Fisher, the deaths of three, and injuries to another of her crew, with suhstau- 
tlal damages to the ship's cargoes of coal and steel rails. 

The Buffalo Steamship Company, as owner of the Clément, filed a pétition 
In the court below, claiming the benefits of sections 4283, 4284 and 4285, with 
their amendments and suppléments, of the Revised Statutes (Coiiip. St. 19].'5, 
§§ 8021-8023), and contesting liability of either the petltioner or the Clément 
for any of the losses or injuries caused by the collision. Upon surrender of 
the ship, her appraisal was fixed at .$247,381.7.3, and stipulation eoverlng such 
appraisal was substituted ; monitlon and publication addressed specially to 
the Argo Steamship Company, as owner of the Fisher, the owners of tlie 
cargoes, and ail othcrs claiming damages, were issued and made, citing snch 
owners and otlier pensons to appear in tlie co\irt below and make proof of 
their respective claims; and the usual restrjiiuing order was allowed. The 
pétition also set out the petitioner's version of tlie collision, and charged the 
Fisher with being solely in fault. The claimants presented their respective 
claims, and also flled separate answers and cross-libels setting up the dam- 
ages they respectlvely souglit in conséquence of the collision and askiug judg- 
ments for such damages against the owner of the Clément. In the court be- 
low the testimony and proof s were taken in the présence of the court and 
conflned to the question of fault as respects the t"'o coUiding ships. Decree 
was eutered flnding tlie Fisher solely in fault and dlsinissiiig the several 
claims of the cross-llbelants, with costs. Tlie cross-libelants appeal under as- 
signments which are limited to errors charged against the ruling so made. 

P. S. Masten, of Cleveland, Ohio, for appellant Argo S. S. Co. 
H. S. Harrington, of New York, N. Y., for appellant National 
Tube Co. 

'F. C. Bosworth, of Cleveland, Ohio, for appellant Auhl. 
W. H. Gilman, of Watertown, N. Y., for appellant Smith. 
H. D. Goulder, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges. and Mc- 
CALL, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] Our study of the record has convinced us that both steamships 

Ê=For otlier cases see same topio & KEY-NUMBEK. ia ail Key-Numbered Digesta &. Indexe» 
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were in fault The district judge had the advantage, it is true, of see- 
ing and hearing the witnesses. The investigation before him took a 
wide range both as to matters of fact and expert opinions. The steam- 
ships, the portion of the Détroit river and its sailing lines and lights 
which w^ere involved after the ships each became concerned with the 
navigation of the other, the acts and omissions of the controlling offi- 
cers and men of each ship during that period, and the relative steer- 
ing qualities of the vessels, together with expert opinions as to means 
and methods of controlHng them (especially the Fisher) under condi- 
tions stated and claimed by the respective crews, were described in 
great détail; and the cargoes were incidentally shown both in 
kind and tonnage. The testimony of the two navigating crews re- 
sulted as usual in two distinct and opposed théories; and, of course, if 
each ship had been navigated along the course her crew described, the 
admitted accident could not hâve taken place. In thèse circumstances 
the learned trial judge deemed it safer to détermine which theoiy 
was "the more reasonable or most likely to be true," than to pass upon 
the credibility of the witnesses. It must be conceded that the problem 
was not one of easy solution. Some of the facts, however, are not in 
material controversy, and we think they inevitably lead to controlling 
conséquences. 

1. Sailing Conditions Favorable. The navigating conditions were 
entirely consistent with a safe passing of thèse ships. Admittedly, the 
night was clear, and the lights of the ships and on the adjacent shores 
were alike easily discerned ; there were no intervening beats to discon- 
cert the eye and no wind or noises to disturb the hearing; the channel 
with abundant water was 800 f eet in width ; and the sailing line was 
straight and in the center of the channel between the points at which 
the boats were respectively sighted. In spite of thèse conditions, sur- 
prising difficulties arose soon after each boat had picked up the other. 
The Fisher was bound up the river and the Clément bound down. 

2. Passing Agreement. The first difficulty of the case is met hère. 
According to the master of the Fisher, immediately after making the 
turn from the south to the north Grosse Isle channel range, he sighted 
a vessel ahead and a little below the Mamajuda lights, which proved 
to be the Clément, and received from her a one-blast passing signal, to 
which he responded with a like signal ; and an agreement for passing 
port to port was thus concluded. The master of the Clément admits that 
a port to port passing agreement was made, though not through an 
initial signal of one blast from the Clément. He testifies that some- 
thing else happened before. In one instance, he said when the Clém- 
ent was above the Mamajuda hghts, and, in another instance, when she 
was a little westward of the north channel Grosse Isle range, he "no- 
ticed the Fisher coming up the bend at Fighting Island," and that when 
she crossed the intersection of the south and north Grosse Isle channel 
ranges he gave the Fisher "two whistles," but got no answer, and after 
waiting "a sufficient time" he "blew two more." The master of the 
Fisher déclares he did not hear thèse signais; but however this may 
be, the master of the Clément thereupon noticed from her lights that 
the Fisher was on his starboard, and again that she had turned to her 
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starboard so as to open her red light to the Clément, which, of course, 
means that the Fisher was then nearly parallel to, if not on, the north 
range. He says the Fisher then blew him "one whistle," but that the 
Clément had not previously given a one-blast signal. Upon this sub- 
ject the master of the Clément made several statements. In his direct 
testimony he said: 

"When lie blowed me the one I cliecked niy steamlioat down at once to 
slow speed and blew liim an alarm or an attention wliistle, whatever you 
mifîlit call It, to attract his attention, and then as he had goue further over 
to the eastward, and the boats were so there was no danger, plenty of room 
to pass by, I answered with the one whistle." 

On cross-examination he stated that he thonght it safe to accept the 
Fisher's one-blast signal at the time it was given, but also said: 

"I blowed a danser signal to attract his attention, and then answered it to 
let him know I understood he wanted that side, nnd was going to let him hâve 
it. Q. In other words, you said to him, 'That is dangerous, old fellow, but 
you eau bave it if you want it' ? A. Yes, sir. Q. What did you blow a dan- 
ger signal then for? A. To attract his atteutidii. If he had understood me, 
I said, 'Now, if you want tliat side, take it, ail right, bat understaud it is 
dangerous.' Q. To look out for yourself ? A. Yes, understaud we were agreed 
on it." 

It will be observed that the masters placed the tvvo ships at sub- 
stantially the same points in the Détroit river at the time each sighted 
the ship of the other ; that they are in harmony as to the exchange of 
a one-blast signal ; but that they differ as to the initial signal, each 
saying tliat his one-blast was given in response to a like signal from 
the other. Further, while both state that when the one-blast signais 
were exchanged the ships were in situations safely to pass port to 
port, yet it is plain that the ships could not then bave been as far apart 
as the masters say they were when sighted. At that time they placed 
the Clément near the Mamajuda lights and the Fisher at the crossing 
of the two Grosse Isle channel ranges. That portion of the north chan- 
nel range is 6,000 feet in length. The master of the Fisher testifies 
that, when the ships exchanged one-blast signais, the Clément was in 
the neighborhood of three-quarters of a mile away, while the master of 
the Clément testifies that when the Fisher sounded one blast the Clém- 
ent was within "five or six lengths" of the Fisher — "2,500 or 2,600 feet 
or more." Such estimâtes of distance, it is true, are not very reliable. 
Yet thèse masters were men of long expérience in navigating the Great 
Lakes and the Détroit river, and it is hard to conceive that they could 
hâve so mistaken the length of the portion of the range they were sail- 
ing. This is especially true of the master of the Clément, since he es- 
timated the distance in lengths of his ship and in close correspondence 
with the distance he gave in feet. We are therefore constrained to 
believe that the Clément, if not also the Fisher, was well advanced 
on the Grosse Isle north channel range when the exchange of one-blast 
signais was concluded ; and that the masters are so much at odds con- 
cerning both the distance between their ships and the circumstances 
Vk'hich led to the exchange of single blasts as practically to destroy the 
value of their opinions touching the safety of passing port to port. 
Above ail, the repeated admissions of the master of the Clément that 
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such a passing would be dangerous ought not to escape considération 
when it is sought to ascertain the real causes of the collision. Such 
admissions reveal the effect made npon the mind of an experienced 
navigator at the inception of the conditions which so quickly culminated 
in disaster. This is not to exculpate the Fisher. It is in part to test 
the soundness of the claim of the Clément that she was in no respect 
at fault. It is not an uncommon thing, it is the ruk, to look for causes 
having their origin at some appréciable and material time before the 
collision, rather than to search for causes occurring after disaster be- 
comes inévitable. Mr. Justice Clifford reiterated the rule in The Sun- 
nyside, 91 U. S. 208, 209, 23 L. Ed. 302: 

"Inabillty to avoid a collision usually exists at the time the collision oo 
curs; but "it Is seldom a matter of much difficulty to trace the cause of the 
disaster to some antécédent omission of duty on Uie part of one or the other, 
or both, of the collidlng vessels." 

3. The Collision. Although the master of the Clément did not ex- 
plain why he believed the port to port passing arangement would be 
dangerous, it is to be presumed that the conditions were such as to re- 
quire most careful maneuvering of the ships in order to avoid dis- 
aster. In seeking causal connection then between the passing arrange- 
ment and the collision, it will be helpful to consider what the relations 
of the ships were at that time to the channel range, what was then 
done by both sets of navigators to avert danger, and also the speed of 
the ships. The navigating officers of the Fisher claim that when the 
passing arrangement was concluded they had the Grosse Isie north 
channel range lights astern of the Fisher, and the ship, which turned 
eut to be the Clément, nearly dead ahead, whereupon an order was 
given and executed to port the Fisher's wheel, and shortly after this 
order was repeated and obeyed for the purpose of opening the Clem- 
ent's range lights. The master of the Clément (in connection with a 
statement that he had shortly before passed certain other ships port 
to port) said the Clément "was on the north channel Grosse Isle ranges, 
or a little to the westward, or had been on the range" ; again he and 
his second mate said the compassés of the Clément were then compared 
and adjusted and a reading taken with relation to the chart course, the 
one saying this was before the Clément reached the intersection of the 
Grosse Isle north channel and the Grassy Island ranges, and the other 
that it was done on the Grosse Isle north channel range; and it may 
be added that this location of the Clément agrées with the testimony of 
the navigating officers of the Fisher that when they got the channel 
range lights over her stern they had the Clément nearly dead ahead. 
Further, the master of the Clément says that, when the one-blast pass- 
ing signais were concluded, the Fisher was over his port bow from 
150 to 200 feet. He states, however, that he gave no order to his helm 
at that time, because he did not consider that there was any occasion 
for such an order. Plainly, then, whether under the testimony the 
Clément be treated as sailing on the range line, or on a parallel line 
to the westward, at the time it is said she accepted the Fisher's one- 
blast signal, the distance between either line continued and the con- 
tinuation of that of the Fisher, and consequently the degree of safe- 
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ty or danger in sailing the ships to the point of passing does not defi- 
nitely appear. The most that can be said of the statement of the 
master of the Clément that the Fisher stood over his port bow, as stat- 
ed, is that it tends to corroborate the daim of the Fisher that she port- 
ed twice af ter the conclusion of the passing arrangement ; but the rea- 
son stated by the master of the Clément for failure to give any order 
to her helm at that time is not convincing. We hâve seen that he 
claims to hâve checked the Clément down to slow speed and blown an 
alarm before he accepted the Fisher's signal for a port to port passing. 
He does not claim, hovvever, to hâve reduced her speed "to bare steer- 
ageway" (Navigation Rule 26, 28 Stat. 649) ; nor did he accompany 
his acceptance of the Fisher's signal by a "corresponding altération" 
of the Clement's helm (Navigation Rule 23, Id.). Whether the Clem- 
ent's conduct, then, upon her own showing, should or should not, as 
matter of law, be tested alone by either or both of thèse rules, it is 
certain that her justification in omitting to observe them is essentially 
dépendent upon the opinion of a master who admits the passing arrange- 
ment was dangerous. Necessarily the value of an opinion of this 
master conceming the need of observance or not of thèse rules would 
be f urther affected by the combined speed of the vessels. The speed at 
which the Fisher was then sailing was about 10 miles an hour. The 
normal speed of the Clément was the same, and, besides, she had the 
advantage of the current of the river which was about II/2 miles an 
hour; but this is to be qualified by the statement of her master that 
she had been checked down to slow speed, whatever that may in truth, 
mean. Clearly the précautions, if they can be called such, which the 
navigating officers of thèse ships were taking to avert danger, are of 
unusual moment hère. 

It would be futile to attempt to reconcile the testimony as to what 
happened as the boats approached the point of collision. The steam- 
ers seem to hâve been kept on the courses they respectively selected 
upon the completion of the passing arrangement, until it was too late 
to maneuver efïectively to escape danger. Much is said on both sides 
as to which vessel disrupted the situation. The master of the Fisher 
testifies that the Clément turned to her port suddenly, and "appeared to 
be crowding us." And the master of the Clément insists that the 
Fisher sheered to the westward and across the range line or bow of the 
Clément, disclosing her green light, but quickly turned back showing 
her red light and attempted to cross the Clement's bow to the eastward ; 
that, in spite of the Clement's effort to avoid collision, the bluff of her 
port bow struck the Fisher on her port side ait of the boiler house. 
The testimony describing thèse movements of the ships shows a de- 
gree of excitement and confusion on the part of the respective nav- 
igating crews which was calculated to exaggerate alike their im- 
pressions and narrations of the situation and the events. This is seen, 
for example, in a sudden, though vain, effort of the master of the 
Fisher to sound a danger signal at the time he claims the Clément was 
crowding the Fisher. He says the gear fouled and only "two short 
toots" resulted. The Clément did not regard them as an ordinary two- 
blast signal, yet responded with two blasts. The confusion is further 



AEGO 8. 8 CO. V BUFFALO 8. S. CO. B8T 

shown by repeated and varying orders which were given by the mas- 
ters to their helms. It would not be helpful to recite thèse orders, for 
they were occasioned by and so do not explain the sudden changes in 
courses ascribed to the respective vessels as before pointed out. The 
testimony bearing upon thèse features of the controversy fails to im- 
press us with the belief that the Fisher alone swerved from her course 
sufficiently to bring the ships into colHsion. According to the Clem- 
ent's own version of the situation at the approach of the crisis, the 
distance between the two ships was not enough, as we view the tes- 
timony, to admit of such unusual movements on the part of the Fisher ; 
and an apparently disinterested and compétent navigator of long ex- 
périence on the Great Lakes and the Détroit river testified, with un- 
mistakable candor and much show of reason, that such movements 
were impossible. It is true that the designs and dimensions of the two 
vessels materially difïer. The Fisher is 220 f eet in, length with a beam 
of 40 feet, while the Clément is 480 feet in length with a beam of 52 
feet; and, besides, the Fisher was relatively more heavily laden than 
the Clément. It must therefore be conceded under the testimony that 
the former was harder to steer steadily and more lilcely to sheer than 
the latter. Still the admitted fact of her recovery and return to the 
eastward through the use of her helm shows that the Fisher was able 
to overcome the very conditions that are hère claimed to hâve caused 
her to sheer. This is not ta say, however, that the Fisher did not to 
some extent turn to her port side. We believe she did, and through 
failure attentively to watch her helm. We are not satisfied, however, 
that she at any time got beyond the control of her navigating officers. 
On the other hand, we do not think the Clément was sufïered to turn 
so far to her port side as the Fisher claims ; but upon the whole testi- 
mony we are led to believe that she turned materially to the eastward 
rather than that the Fisher both sheered and recovered to the extent 
claimed. Indeed, if we rightly interpret the évidence touching the 
Fisher's movements, there is no perceivable way to account for the dis- 
aster at ail except through a movement of the Clément in material de- 
gree to the eastward. It is significant, too, that the collision, though 
its exact place cannot be located, occurred eastward of the north chan- 
nel range. This tends to corroborate the testimony that the Clément 
was "crowding" the Fisher; and we cannot think that the Clement's 
movement to the eastward is sufficiently explained by the turn it is said 
she made to avoid the collision. 

Furthermore, both of thèse ships are open to criticism on account of 
their lookouts. At the time the passing arrangement was concluded, 
the Fisher's lookout was not at bis place of duty; and while the Clém- 
ent had her lookout in proper position from the time the Fisher was 
sighted until the collision, the lookout was neither called to testify nor 
his absence accounted for. The Clément had the right of way at the 
start (Navigation Rule 24 [Comp. St. 1913, § 7934]) and insists, as we 
bave seen, that she claimed it by calling for a starboard passing. The 
master of the Fisher qualifies his statement that he did not hear the 
two-blast signal by admitting that, under the circumstances, he may 
hâve heard but one of the blasts of the Clément. The resuit was, as 
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aiready shown, that a passing arrangement was concluded whîch the 
master of the Qement regarded as dangerous. In view of the resuit, 
it cannot be said either that a starboard to starboard passing would 
not hâve avoided a collision, or that, if the Fisher's lookout had been 
at his proper place, an agreement for such a passing would not hâve 
been made. The Fisher at this vital period, and the Clément from the 
time the ships were sighted, might as well hâve been without lookouts 
at ail, for, as respects the times mentioned, we are in practical effect 
required to consider the case as though the ships in fact were in this 
plight S'urely, in view of rule 28 (Comp. St. 1913, § 7938), such 
conditions are not consistent with due care on the part of either ship. 
The Ariadne, 13 Wall. 475, 478, 20 L. Ed. 542 ; The George W. Roby, 
111 Fed. 601, 612, 49 C. C. A. 481 (C. C. A. 6th Cir.) ; Robinson v. 
Détroit & C. Steam Nav. Co., 73 Fed. 883, 892, 20 C. C. A. 86 (C. C. 
A. 6th Cir.). The présent question differs from the one in relation to 
the Ellwood's lookout and passed upon by this court in Great Lakes 
Co. v. Pittsburgh Co., 222 Fed. 862, May 4, 1915. Under the facts of 
that case it clearly appeared that the présence of the lookout would hâve 
made no difiference. The circumstances hcre are not the same. The 
passing agreement there had been concluded before the withdravval of 
the lookout, but during the corresponding period hère the Fisher's look- 
out was below ; and, while the lookout claims to hâve heard the signais, 
it is manif est that his post of duty was the better place to hear the con- 
troverted signais of the Clément. Further, it is claimed by the Fisher, 
and not without some . evidential support, that the comparison of the 
compassés of the Clément and their adjustment and reading with re- 
lation to the chart course took place and so engaged the attention of 
the master and second mate while the ship was on the Grosse Isle 
north channel range; and the Clément offered testimony tending to 
show that the Fisher could not be kept steadily upon a given course. 
It hardly need be said that the Clement's lookout was in a position to 
hâve rendered material assistance in clearing up ail thèse questions. 
[2] If anything more were necessary in respect of the Clement's 
conduct, it might be added that we think she violated rules 23 and 26. 
The master of the Clément admits that he gave no order to the ship's 
helm either at the time of closing the arrangement to pass port to port 
or until the Fisher sounded the "two short toots" before mentioned; 
and we hâve seen that, when thèse sounds of the Fisher's whistle were 
given, the ships were well within the zone of danger. It is insisted 
that rule 23 cannot be employed hère to put the Clément in fault, for 
the reasons that neither the pleadings nor the course pursued in the 
court below will admit of it. The answering claimants, it is true, did 
not in their cross-libels distinctly allège the breach of this rule as a fault 
of the Clément; yet the testimony showing that the rule was not ob- 
served was offered and received withoui objection; and, moreover, the 
testimony came from the Clement's master himself both as to the dan- 
gerous character of the passing arrangement and the failure to observe 
this rule. We therefore do not see how the considération or effect of 
this testimony can be said to hâve taken the owner of the Clément by 
surprise either in the court below or hère ; and, under the libéral rules 



ABOO S. S. CO. V. BtrîTALO B. S. CO. 589 

of practice prevailing in the admiralty courts, the failure to set up the 
matter in the pleadings ought not to be allowed to work any injury to 
the cross-libelants, for such failure was plainly not designed. As Mr, 
Justice Davis said, in The Steamer Syracuse, 12 Wall. 167, 173, 20 L, 
Ed. 382, where it was objected that the libel did not specifically charge 
an antécédent négligence as a fault: 

"Thls Is true, and the libel is defective on that account, but in admiralty an 
omission to state some facts which prove to be material, but which cannot 
hâve occasioned any surprise to the opposite party, will not be allowed to 
work any Injury to the libelant, if the court can see there was no design on 
his part in omitting to state them. There is no doctrine of mère technical 
varlanee in the admiralty, and subject to the rule above stated, it is the duty 
of the court to extract the real case from the whole record, and décide ac- 
eordingly." 

See, also, The Gazelle, 128 U. S. 474, 487, 9 Sup. Ct. 139, 32 L. Ed. 
496; Davis v. Adams, 102 Fed. 520, 523, 524, 42 C. C. A. 493, and ci- 
tations (C. C. A. 9th Cir.). If objection to the testimony had been 
taken below it is clear that the cross-libels might hâve been cured by 
amendment. Pioneer Steamship Go. v. McCann, 170 Fed. 873, 880, 
96 C. C. A. 49 (C. C. A. 6th Cir.) ; Monongaliela River Consol. C. & C. 
Go. V. Shinnerer, 196 Fed. 375, 384, 117 C. C. A. 193 (G. C. A. 6th 
Gir.). It certainly cannot be safely said that the collision might not 
hâve been avoided if the Clément had ported her helm upon closing 
the passing arrangement, or if her speed had been reduced to bare 
steerageway. In saying this, we appreciate the language of rule 23, 
which only exacts an altération of the helm "whenever required," and 
also of rule 26, which only requires réduction of the speed to "bare 
steerageway" when the ships hâve "approached within half a mile of 
each other" ; and still it cannot be that a master can rightf ully omit to 
alter the ship's helm when he knows that the passing agreement he 
enters into is dangerous; and, further, this master himself says the 
ships were within the half-mile lirait when the agreement was closed. 

It results that in our view the faults f ound as to the two ships were 
concurrent in causing the collision, and that the damages must be dî- 
vided. Since the issues, the testimony, and the assignments relate onlv 
to the question of fault and the rulings thereon, as pointed out in the 
statement, it is neither necessary nor proper to pass upon any of the 
questions, apart from those determined by the decree itself, that may 
arise between either of the shipowners and the cargo appellants or 
those representing death claims or the claim for personal injuries. 

The decree (except so far as it accords to the Bufïalo Steamship 
Company the benefit of the limitation of liability under sections 4283, 
4284, and 4285, with their amendments and suppléments, of the Re- 
vised Statutes) is reversed, with costs; and each cause is remanded, 
with direction to enter a decree in accordance with this opinion a»d 
order a référence therein to ascertain the damages. 
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COLBURN et al. v. UNITED STATES, t 
(Circuit Court of Appeals, Eighth Circuit. April 28, 1915.) 
No. 4127. 

1. PoBT Office ®=>48— Usino Maim to Defraitd— Sufficienct of Indict- 

MENT. 

In an Indictment under Eev. St. § 5480, for usiug the mails in aid of 
a scheme to defraud, the mailing of the letter or otlier mentioned article 
which Is the gist of the offense must be pleaded with great certainty 
as to time, place, and clrcumstanee ; but, while the devising of the 
scheme to defraud Is a necessary prerequlsite to the commission of tbe 
offense, and must be described with certainty suffieient to show its ex- 
istence and character, ,it need not be pleaded with ail tlie certainty 
requlsite in charging the gist of the oÊfense. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 67-80; Dec. 
Dlg. <g=348.] 

2. Post Office ©=948— Using Mails to Defraud — lNDicTMENT--"WoETnLESs." 

An indictment for using the mails in furtherance of a scheme to de- 
fraud Is not bad, for repugnancy or inconsistency, because in describing 
the scheme to defraud It is flrst alleged to be to acquire a tract of worth- 
less land, and later that the land so acquired was not worth to exceed 
$2 per acre ; the adjective "worthless" not being a word of absolute, but 
of relative, signification. 

[Ed. Note.— For other cases, see Post Office, Cent. Dlg. §§ 67-80 ; Dec. 
Dlg. ®=»48.] 

3. Post Office ©=550— Using Mails to Defraud— Questions for Jukt. 

Evidence in support of an indictnient for using the mails in earrying 
out a scheme to defraud, relating to the falsity and fraudulent charac- 
ter of représentations made as to the value of land sold by défendants, 
held suffieient to justify the submission of the case to the jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 87-89; Dec. 
Dig. <S=350. 

Nonmailable matter, see note to Tlmmons v. United States, 30 C. C. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

4. Post Office iS=>50 — Using Mails to Defraud — Instructions. 

Refusai of Instructions requested on trial of défendants, charged with 
using the mails in furtherance of a scheme to defraud, held proper. 

[Ed. Note.— For other cases, see Post Office, Cent Dlg. §§ 87-89; Dec. 

Dig. ®=»50.] 

5. Cbiminal Law (S=;»811— Instructions— Refitsal op Requests. 

An instruction is properly refused in a criminal case, which singles 
out a partlcular fact or matter and emphasizes it in such a way as to 
give it undue force, in view of other facts and of the material issue in 
the case. 

[Ed. Note.— For other cases, see Criminal Uaw, Cent Dlg. §§ 1787, 1969-^ 
1972; Dec. Dig. <g=>811.]i 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Criminal prosecution by the United States against George L. Col- 
burn and M. G. Winegar. From a judgment of conviction, défend- 
ants bring error. Affirmed. 

<Ê=>For other cases see same topio & KKY-NUMBBR In ail Key-Numbered Digests & Indexes 
1 iteliearing deuied Augugt 23, 1915. 
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Chester H. Krum, of St. Louis, Mo., for plaintiffs în error. 
Homer Hall, A|sst. U. S. Atty., of St. Louis, Mo. (Arthur L. Oliver, 
U. S. Atty., of St. Louis, Mo., on the brief), for the United S'tates. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. Plaintiffs in error were convicted in the 
court below of devising a scheme to defraud and making use of the 
postal establishment of the United States in its exécution. There were 
two indictments, containing in the aggregate 22 counts. One of them 
was based on section 5480 of the Revised Statutes, and the other on 
section 215 of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1130 [Comp. St. 1913, § 10,385]), and thèse were consolidated for the 
purposes of a trial. 

The scheme laid in each count of the indictments was that the de- 
fendants should secure in their own names or in the name of a cor- 
poration, the Washington & Choctaw Land Company, organized by 
them and of which they were the chief executive officers, the ownership 
or control of large tracts of worthless land, and should then falsely 
prétend and represent to the public, by advertisements in newspapers, 
letters circulated by mail, and otherwise, that the land was without 
marshes, swamps, stumps, or brush that would interfère with suc- 
cessf ul cultivation ; that it was rich and fertile and of rapidly increas- 
ing value, capable of producing a great variety and large quantitîes 
of grains, fruits, nuts, and vegetables ; that it presented an attractive 
colonization scheme, was tributary to a railroad carrying freight and 
passengers throughout its extent, which would furnish free passage 
and transportation to ail locators; that it was well adapted to home 
building ; that townsites were platted hère and there on the land, which 
were destined to develop rapidly into large and flourishing cities, and 
other like glittering représentations. It is then alleged that ail thèse 
pretensions and représentations were so made with the hope and expec- 
tation that the credulous, to whom they or some of them might come, 
would be attracted by their allurements and induced to purchase tracts 
of land and pay the price asked for the same, and thus enable défend- 
ants to convert the money to be received to their own use without giv- 
ing any substantial considération therefor. 

The indictments then falsified most of thèse représentations, and 
alleged, among other things, that, instead of the land being rich, fer- 
tile, and productive, and of great or rapidly increasing value, readily 
producing large quantities of grains, fruits, nuts, and vegetables, as 
represented, it was stérile, unproductive, and valueless for raising 
grains, fruits, nuts, and vegetables, and that it was incapable of being 
made fertile, productive, or valuable, and was not worth to exceed 
$2 per acre. The indictments in each count thereof alleged that de- 
fendants, in executing their scheme, mailed a letter which was there 
set out in full. 

The légal sufficiency of the indictments was not questioned by de- 
murrer or otherwise, but on arraignment the défendants entered a plea 
of not guilty, and the trial on the issues of fact so joined proceeded; in 
its progress their counsel admitted the mailing of the several letters 
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at the post offices and to the addressees alleged in the indictments to 
hâve been mailed in and for executing the alleged scheme to defraud. 
Many witnesses were produced on the part of the government, and 
many pamphlets, pictures, advertisements, letters, and other literature, 
proved to hâve been prepared or authorized by the défendants, were 
also shown in évidence, and the défendants on their part produced 
witnesses and other évidence. Without undertaking the laborious and 
useless task of analyzing this testimony, it is sufficient to say that that 
produced on behalf of the government, taken in the aggregate, tended 
to prove the devising by the défendants of the scheme to defraud as 
alleged in the several counts of the indictments, and the évidence pro- 
duced by the défendants tended to disprove the same. 

The cause was then submitted to the jury, and a verdict of guilty fol- 
lowed on each of the 8 counts of the first indictment and on each of 
the 14 counts of the second indictment, and the court sentenced each 
of the défendants on the first mentioned indictment, founded on sec- 
tion 5480 of the Revised Statutes, to pay a fine of $500 and to be im- 
piisoned in the United States penitentiary at Leavenworth, Kan., for the 
period of 18 months, and on the second mentioned indictment, found- 
ed on section 215 of the Criminal Code, to pay a fine of $500 and be 
imprisoned in the United States penitentiary at Leavenworth, Kan., 
for a period of 5 years. A motion in arrest of judgment was then 
filed by défendants, assigning two reasons therefor: First, that the 
indictments did not state f acts sufficient to constitute an offense ; and, 
second, that they failed to sufficiently advise the défendants of the 
charge they were called upon to meet, and did not contain averments 
sufficient to enable them to intelligently prépare for a trial. This mo- 
tion having been overruled, the défendants sued out this writ of error. 

They assign and specify for error that the court erred in denying 
their motion in arrest of judgment, in denying their motion for an in- 
structed verdict in their favor, in its charge to the jury, in refusing 
certain requests for instructions, and in its rulings on the introduction 
of évidence. It is argued that the indictments are bad for repugnancy, 
in that they contain two inconsistent allégations of substance, and for 
that reason fail to so advise défendants of the nature and cause of the 
accusation against them as to enable them to prépare their défense. 
It is said this repugnancy appears in the allégation that one of the steps 
in the défendants' scheme to defraud was to acquire a tract of worth- 
less land, and in a later allégation that the land so to be acquired was 
worth at least $2 an acre. 

[1] In view of our former opinions in cases involving violation of 
section 5480, we may confidently summarize the law applicable to such 
cases as this as follows : (1) The gist of the offense denounced by the 
statutes involved in this case is the mailing of a letter or other men- 
tioned article in the exécution or attempted exécution of a scheme to 
defraud. (2) The devising of a scheme is a necessary prerequisite or 
condition to the commission of the offense, but in itself constitutes no 
fédéral oflfense. (3) The mailing of the letter or other mentioned ar- 
ticle, being the gist of the offense, must therefore be pleaded in an in- 
dictment with great certainty as to time, place, and circumstance, so 



COLBUBN V. UNITED STATES 593 

as thereby to ad vise the accused of the exact nature and cause of the 
accusation against him, in order that he may properly prépare his dé- 
fense and be able to make use of a conviction or acquittai as a pro- 
tection against a further prosecution for the same ofifense. (4) While 
the particulars of the scheme are matters of substance, and must be 
described with certainty sufficient to show its existence and character, 
and to fairly acquaint the accused with the particular fraudulent 
scheme charged against them, the scheme itself need not be pleaded 
with ail the certainty as to time, place, and circumstance requisite in 
charging the gist of the offense, tlie maihng of the letter or other ar- 
ticle, in exécution or attempted exécution of the scheme. Brooks v. 
United States, 146 Fed. 223, 76 C. C. A. 581 ; Lemon v. United States, 
164 Fed. 953, 90 C. C. A. 617; Horn v. United States, 182 Fed. 721, 
105 C. C. A. 163. 

[2] Guided by the principles enunciated in the foregoing cases, we 
first take up the question whether the indictments were so répugnant 
and inconsistent as not to advise the accused of the nature and cause 
of the accusation against them or enable them to prépare their dé- 
fense. It is contended that in describing the scheme to defraud it 
was first alleged to be to acquire, and that défendants did acquire, a 
large tract of worthless land, and later that the land so acquired was 
not worth to exceed the sum of $2 per acre ; and the contention is that 
the two allégations, one of worthlessness and the other of value, are 
so inconsistent and répugnant as to vitiate the indictments. 

Reading the indictments in their entirety, as we must, we think 
there is no merit in the contention. No land is absolutely worthless ; 
that is, worthless for any purpose whatsoever. Land may be worth- 
less for agricultural purposes and valuable for pasturage or grazing, 
or worthless, because swampy or marshy, for the purpose of raising 
grain, fruit, vegetables, or nuts, and yet valuable, as the proof in this 
case abundantly shows, for the propagation of crawfish. A building 
may be worthless for a résidence, and at the same time valuable for 
a stable. In other words, the adjective "worthless" is not a word of 
absolute, but of relative, signification, and we think the indictments, 
taken as a whole, clearly advised the défendants of the meaning attrib- 
utable to the word by the grand jury. 

After stating and falsifying the représentations alleged to hâve been 
made by défendants to the effect that the land was well adapted for 
agricultural and home-planting purposes, free from swamps, marshes, 
brush, and timber, the averment follows in close connection that it 
was unproductive and valueless for raising grain, fruit, nuts, or vege- 
tables, and was incapable of being made fertile, etc. In this way the 
indictments themselves make it clear in what relation the word "worth- 
less" was employed, namely, worthless for the purposes for which the 
land was advertised for sale. 

The indictments, measured by the rule laid down in Brooks v. Unit- 
ed States and other cases cited, disclose, in our opinion, a scheme de- 
signed and reasonably adapted to defraud, one that held out to the un- 
suspecting the hope of obtaining a home and competency on the expendi- 
ture of a comparatively small amount of money, and thus appeals to 
223 F.— 38 
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one of the strongest passions of reasonable men and women. The 
scheme is explicitly charged to hâve been fraudaient in its design, 
and entered upon by the défendants for the purpose of defrauding 
any person that might be attracted by its promises ; and in our opinion 
its averments, taken as a whole and read with the real purpose to un- 
derstand its meaning, are quite sufficient to advise the défendants of 
the nature and cause of the accusation against them and enable them 
to adequately prépare for trial. In fact, it seems to us that the scheme 
is laid with much unnecessary détail, The substance of it, as already 
stated, is that the défendants should secure some worthless land in 
Mississippi and Alabama, and disseminate through the mail false state- 
ments of the availability and value of the land for agricultural, coloni- 
zation, and home-planting purposes, with the hope and expectation 
that the credulous to whom such statements and représentations should 
come would, on receiving them, purchase parts of the land and pay 
money therefor to the défendants, which they could and would ap- 
propriate to their own use without giving adéquate considération there- 
for. The défendants must certainly bave understood this charge 
against them. It presented a plain and unmistakable charge, which 
they could well hâve met, had they been able to do so. 

We conclude, therefore, that there was no error in denying the mo- 
tion in arrest of judgmeiit on the ground that the indictments failed 
to charge an offense. 

[3] The next assignment of error is that the trial court erred in 
overruling défendants' motion for an instructed verdict in their favor. 
Concerning the merits of this assignment, the main argument is that 
there was no proof that the lands schemed to be acquired and actually 
acquired by défendants were worthless, as alleged in the indictments, 
but, on the contrary, were proved to bave had some value. For the 
reasons indicated in treating of the sufficiency of the indictments, we 
cannot adopt the suggestions of this argument. 

Défendants' counsel also urge in support of this assignment that 
many of the separate représentations made by défendants in their 
advertisements and correspondence were not proved to hâve been 
false in fact, but were proved substantially true; that other représen- 
tations were proved to hâve been consonant with an honest purpose 
and intention on the part of the défendants; and that many of the 
représentations concerned immaterial and trivial matters, permissible 
as trade talk, or as an expression of an opinion merely. Mr. Justice 
Brewer in rendering the décision of the Suprême Court in the case of 
Durland v. United States, 161 U. S. 306, 313, 16 Sup. Ct. 508, 40 L. 
Ed. 709, said : 

"But bej'ond tbe letter of the statute is tlie evil sought to be remedled, which. 
is always signiflcant In determining the meaning. It is common Icnowledge 
that nothlng is more alluring than the expectation of receiving large re- 
turns on small Investments. Bagerness to take the chances of large gains 
lies at the foundation of ail lottery schemes, and, even when the matter of 
chance is eliminated, any scheme or plan which holds eut the prospect of 
receiving more than is parted with appeals to the cupidlty of ail. In the 
light of this the statute must be read. • * * It was with the purpose of 
protectlng the publie against ail such intentlonal efforts to despoil, and to 
prevent the post office from being used to carry them into effect, that this 
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statute was passed ; and It would strip It of value to confine It to such cases 
as disclose an actual misrepresentation as to some existing fact, and ex- 
clude tkose in which is only tbe allurement of a specious and gllttering prom- 
ise." 

In the case of McCarthy v. United States, 187 Fed. 117, 110 C. C. A. 
547, the Court of Appeals for the Second Circuit, in considering a re- 
fusai of the trial court to direct a verdict in favor of the défendants 
in a case wherein they were accused of devising a fraudulent scheme 
to work off a sandy and worthless tract of land called a'"park," made 
use of the f oUowing language : 

"Tlie flrst alleged error argued in the brief Is that the court refused to 
direct a verdict for the défendants, on the ground that there was no évi- 
dence establishing that any fraudulent scheme had been devised or operated. 
It is not necessary to reproduce the clreulars, maps, and bird's-eye views 
which were exbibited to persons who responded to the first request. With- 
out containing an absolute misstatement as to any single fact, the whole de- 
scription was carefuUy devised to lead prospective purchasers, résident some 
of them in distant states, to suppose that the 'Park' was practically an exten- 
sion of the well-known 'Westhampton Beach,' wlth its churches, schools, elec- 
tric light," etc., "and that it was a 'suburban district of Greater New York.' " 

After then quoting from the décision of the Suprême Court in the 
Durland Case, the court proceeded as f ollows : 

"Ettough was shown to send the case to the jury to décide whether the 
scheme involved a device reasonably calculated to decelve persons." 

In this case we hâve no occasion to apply the doctrine so broadly. 
Hère many material représentations charged in the indictments to 
hâve been made by défendants which from their nature were calculated 
to attract purchasers and which taken together were reasonably adapt- 
ed to deceive were proved to hâve been false, and the testimony taken 
as a whole tended strongly to show a fraudulent scheme on the part of 
the défendants as charged in the indictments to dispose of land repre- 
sented by them to be valuable and useful for agricultural purposes 
which was practically worthless for those purposes. There was, there- 
fore, no error in refusing to instruct a verdict in favor of the de- 
fendants. 

[4] Défendants' counsel requested the court to give several instruc- 
tions to the jury, among them one to the effect that the averment of 
worthlessness of the land as found in the indictments was a material 
averment, and that the burden was on the government to prove that a 
part of the scheme was to obtain land which was worthless, and 
which défendants knew was worthless and without any value, and 
that unless the government has so proven beyond a reasonable doubt 
the jury must acquit. This request, for reasons already stated, attri- 
buted an erroneous meaning to the adjective "worthless" and was 
rightly refused. Among them was another thus : 

"The law indulges sellers of property in what is eommonly known as 
'puffing their property,' in order to induce buyers to take it at the highest 
price obtainable, so it was entirely lawful for the défendants to commend 
their property in terms of extrême commendation and to indicate that it 
was capable of great uses in the future and that it had possibilities of even 
unnsual character." 
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In view of the fact that the charge in the indictments was that the 
défendants made the représentations concerning the land fraudulently 
and with the intent and purpose of deceiving persons to whom they 
might corne, an instruction telling the jury that the law indulges sell- 
ers in "puffing their property" to bring about sales at the highest at- 
tainable price, and otherwise as stated in the requested instruction, 
would hâve been contradictory to the gênerai scheme of the indict- 
ments and fatally misleading, without some modification to the efïcct 
that the justifiable "puffing" must hâve been within the limits of hon- 
esty and fair dealing. , Without such modification the instruction 
would hâve justified the jury in finding the défendants not guilty, 
however fraudulent their représentations might hâve been. The re- 
quest was properly denied. 

[5] Error is also assigned for the refusai to give other requested 
instructions, but it appears that the substance or équivalent of tliose 
requested was embodied in the main charge to the jury. It was there- 
fore no error to refuse to give them in the language as requested. 
Moreover, some of thèse requested instructions singled out a particu- 
lar fact or matter, and emphasized it in such a way as to give improper 
force and meaning to it, in view of other facts and of the material is- 
sue in the case. Such instructions tend to mislead the jury and should 
not be given. Perovich v. United States, 205 U. S. 86, 92, 27 Sup. Ct. 
456, 51 L. Ed. 722; Weddel v. United States, 213 Eed. 208, 210, 129 
C. C. A. 552. 

Exception is also taken to a certain expression in the charge of the 
court to the jury. As to this it is sufficient to say the particular ex- 
pression criticized is so explained or so related to other parts of the 
charge as to be inofïensive. The entire charge must be read together, 
and when so read the matter complained of is unobjectionable. 

Error is assigned to the admission of certain évidence over défend- 
ants' objections. We hâve carefully read and considered ail the évi- 
dence in connection with or relating to that objected to by défendants' 
counsel, and in view of it ail we are unable to say there was any error 
m the rulings of the court in the particulars complained of. 

Finding no réversible error, the judgment of the District Court is 
'Jfïirmed. 



OBEGON-WASHINGTON R. & NAV. CO. v. UNITED STATES. 

(Circuit Court of Appeais, Ninth Circuit May 26, 1915.) 

No. 2470. 

âlASTEB AND SERVANT <®=>13. — HOTJES OF SERVICE StATUTOBT PROVISIONS. 

Act Marcli 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. St 1913, § 8678), 
provides that no raUroad telegrapli or téléphone operator shall be per- 
mitted to remain on duty more than 9 hours in any 24-hour period at 
stations continuously operated night and day, and section 3 provides that, 
in ail prosecutions thereunder, the carrier shaU be deemed to hâve had 
knowledge of ail acts of ail Its offlcers and agents. A carrier discharged 
one of its three operators at a station operated continuously, and after 

<g=3For other cases aea same topic & KEY-NDMBER iu ail Key-Numbered Digeats & Indexes 
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making Inquirles to obtain an additlonal operator, Instmeted the station 
agent to work three hours a day as agent, and six hours as telegraph 
operator, and that he should net work in excess of nine liours. The agent 
found himself required by the exigeneies of the situation to work 12 
hours a day as agent in addition to 5 hours as operator. Held, a viola- 
tion of the statute, as such agent was within the prohibition of the 
statute, and under the drcumstances it was not a harsh application of 
the statute to hold that the company had knowledge of ail the acts of 
ail its officers and agents, especially as it would seem that it was charg- 
ed with actual notice of the agents excessive service. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <S==13. 

Hours of senàce of employés, see note to United States v. Houston Belt 
& Terminal Ey. Co., 125 C. C. A. 485.] 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action for statutory penalties by the United States against the Or- 
egon-Washington Railroad & Navigation Company. Judgment for 
plaintiff (213 Fed. 688), and défendant brings error. Affirmed. 

Arthur C. Spencer, of Portland, Or., Hamblen & Gilbert, of Spo- 
kane, Wash, and Charles E. Cochran, of Portland, Or., for plaintiff in 
error. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and Philip 
J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an action on the part of the 
United States to recover from the Oregon-Washington Railroad & 
Navigation Company 10 penalties of $100 each, for violations of the act 
of Congress, entitled, "An act to promote the safety of employés and 
travelers upon railroads by limiting the hours of service of employés 
thereon," approved March 4, 1907 (34 Stat. p. 1415). It is admitted 
that the Railroad Company is and vi^as at the times mentioned in the 
complaint a common carrier organized and doing business under the 
laws of the state of Oregon and having an office and place of business 
at Wallula in the state of Washington, and that it was during said 
times engaged in interstate commerce. The complaint contains 10 
counts, alleging excess of service of one Longabaugh at the office and 
station of the Railroad Company at Wallula, in the state of Washing- 
ton. This station was continuously operated night and day, and the 
excess of service rendered by Longabaugh was for a period of 10 
days, from April 21, to April 30, 1913, both days inclusive, and con- 
sisted in being on duty at the station from 7 a. m. to 7 p. m. as agent, 
and from 7 p. m. until midnight as telegraph operator. The circum- 
stances under which the services were rendered, as appears by the ad- 
mitted and stipulated facts, arose out of the fact that it became nec- 
essary for the railroad company to discharge one of its telegraph 
operators and employés at Wallula, leaving two telegraph operators for 
the performance of the duties of telegraphing at said station during 

£=3For other cases ses sam* toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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stich time. The railroad company inquired at various places likely to 
enable it to obtain an additional operator, to wit, at Portland, Or., The 
Dalles, Pendleton, La Grande, Walla Walla and Spokane in the state 
of Washmgton, and elsewhere ; but was unable to obtain the services 
of an operator during such time. The Railroad Company thereupon 
directed lyongabaugh to work 3 hours as station agent and 6 hours as 
telegraph operator, making a total of nine hours in each 24-hour pe- 
riod ; but it is admitted that Longabaugh, without the knowledge of 
the plaintiff in error or any of its officers or agents, erroneously con- 
strued such directions as to his work, and did work 12 hours as a sta- 
tion agent and 6 hours as an operator, making a total of 18 Iiours in 
each 24-hour period, from the 21st day of April, to the 30th day of 
April, 1913. There appears to be an error in the stateraent that Longa- 
baugh was on duty 6 hours as a telegraph operator in each period of 
24 hours. The hours mentioned for this duty were from 7 p. m. 
until 12 midnight, or a period of five hours. It is admitted that on 
April 30, 1913, the excessive service of Longabaugh was discovered 
by and known to the plaintiff in error, when the work of Longabaugh 
immediately ceased and was caused to be discontinued by the direction 
of the plaintiff in error and its officers and agents. It is stipulated : 

"Tliat on sald 21st day of April, 1913, and before he had performed any 
excess service, the said Longabaugh was instrueted by his superior offlcer net 
to work in excess of 9 hours in any 24-liour period, either as agent or opera- 
tor, or In both capacities ; that the said Longabaugh rematned on duty longer 
than 9 hours, as aforesaid, in violation of said instruction, and without 
actual knowledge of the superior ofacers of sald Longabaugh." 

A jury was waived, and the case submitted to the court for Judg- 
ment. The court thereupon entered judgment in favor of the gov- 
ernment for the sum of $100 upon each count of the complaint, ag- 
gregating $1,000 in ail, together with costs and disbursements. United 
States V. O.-W. R. R. & Nav. Co. (D. C.) 213 Fed. 688. The case is 
hère upon writ of error. 

It is provided in section 2 of the "act to promote the safety of em- 
ployés and travelers upon railroads by limiting the hours of service 
* * * thereon" (34 Stat. 1415) that: 

"No operator, train dispatcher, or other employé who by the use of the 
telegraph or téléphone dispatches, reports, transmits, receives, or delivers. 
orders pertaining to or affecting train movements shall be required or per- 
mltted to be or remain on duty for a longer period than nine hours in any 
twenty-four-hour period in ail towers, offices, places, and stations continu- 
ously operated night and day." 

iSection 3 of the act provides that: 

"In ail prosecutions under this act the common carrier shall be deemed 
to hâve had knowledge of ail acts of ail its officers and agents." 

The station at Wallula was continuously operated night and day. 
Longabaugh was an employé at that station whose duties as operator 
and otherwise were therefore limited by the statute to 9 hours in any 
24-hour period. His period of duty for 10 days was 17 hours in 
each period of 24 hours, but it is admitted that he was not required 
by his employer to be on duty for more than 9 hours in any period of 
24 hours. Was he permitted to be on duty in excess of that time? 
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This question was submitted to the trial court as a question of law 
upon the facts stated; and it was held that, as section 3 of the act 
provided that in ail prosecutions under the act the common carrier 
"shall be deemed to hâve had knowledge of ail acts of ail its officers 
and agents," it followed that the Railroad Company had constructive 
knowledge and permitted Longabaugh to render the excessive service. 
The case would seem to be a hard one for the application of the 
strict letter of the statute, but for the f act that the Railroad Company 
admits in its answer that during Longabaugh's excessive service it was 
short-handed at the station where he was employed. A telegraph 
operator had been discharged, leaving only two telegraph operators 
for the performance of the duties of telegraphing at this station. 
Manifestly two telegraph operators on duty for 9 hours each in a 
period of 24 hours could not perf orm the duties for the whole of that 
period without violating the statute. It is accordingly alleged by the 
Railroad Company in its answer that it inquired at varions places 
likely to enable it to obtain an additional operator, but was unable to 
secure the services of an operator during that time. Thereupon it di- 
rected Longabaugh to work three hours as a station agent and six 
hours as a telegraph operator. Thèse instructions were followed by 
Longabaugh in the performance of the duty of telegraph operator, ex- 
cept that he was on duty 5 hours as telegraph operator instead of 6, 
which, with the 9 hours' duty of each of the other two operators, made 
up 23 hours in the 24-hour period for the telegraph operators. How 
the remaining hour of the telegraph operators was supplied does not 
appear. The duty of station agent does not appear to hâve been f ully 
provided for either, and Longabaugh evidently found himself required 
by the exigencies of the situation to perf orm the duties of station agent 
for a period of 12 hours, from 7 in the morning until 7 in the evening, 
instead of for a period of 3 hours, as directed by his superior officer. 
It will be observed that the prohibition of the statute is not limited 
to employés performing the duties of operators or train dispatchers 
only, but includes any "other employé who by the use of the telegraph 
or téléphone dispatches, reports, transmits, receives, or delivers orders 
pertaining to or affecting train movements." Longabaugh was such an 
employé, and his duty was specifically and positively limited to 9 hours 
service in any 24-hour period. But it is contended that the Railroad 
Company is excused from liability for Longabaugh's excessive service 
because, as stated in the stipulation, he — 

"was instructed by his superior offlcer not to work lu excess of nine hours in 
any twenty-four hour period either as agent or operator or in both capacities." 

But this stipulation is qualified by the admitted fact that one of the 
telegraph operators at the station where Longabaugh was employed 
was discharged, leaving only two telegraph operators at the station 
for the performance of the duties of moving the trains. The Railroad 
Company undertook to secure some one to supply the place of the 
discharged operator and f ailed, and then proceded to arrange the hours 
of those on duty to cover the service of the discharged employé, and 
in doing so assigned Longabaugh to three hours service as station 
agent and six hours as telegraph operator. In other words, the Railroad 
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Company abandoned the effort, for the time being at least, to provide 
the full force of employés reguired at the station, leaving the station 
short-handed in the service of both station agent and telegraoh op- 
erator, and Longabaugh found himself compelled to serve 12 hours 
as station agent, instead of 3 as dii'ected, or close that office for the 
greater part of the day. In this situation we do not think it is a very 
harsh application of the letter of the statute to hold that the Railroad 
Company had knowledge of ail of the acts of ail its officers and agents 
with respect to the excessive employment of Longabaugh. It seems to 
us that upon the admitted fiacts the Railroad Company was charged 
with actual notice of Longabaugh's excessive service, notwithstanding 
che stipulation. 
The judgment of the court below is affirmed. 



DUPLAN SILK CO. v. LEHIGH VALLEY R. CO. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 183. 

Uj!.JIRIERS <gt=il58 — LlABILITY FOB DAMAGE TO GoODS— CONSTETJCTION OF BiLL 
OF LADINQ. 

A bill of lading for a shlpment of raw silk provided that "tbe amount 
of any loss or damage for which any carrier is llable shall be computed 
on the basis of the value of the property, * * * unless a lower vahie 
has been represented in writing by tlie sliipper or has been agreed upon, 
* * * in any of which events such lower value shall be the maximum 
amount to govern such computatlon." The following clause was staniped 
on the face of the bill: "Liability limited to one dollar par pound. The 
consigner of this property has the option of shipping same at a higher 
rate without limitation as to value in case of loss or damage from causes 
which would make the carrier liable, but agrées to the specified valuatlou 
named in case of loss or damage » * * because of the lower rate 
thereby accorded for transportation." The silk was damaged froin a 
cause which rendered the carrier liable. Held, that such provisions wero 
consistent and should be construed togetlier; that the specified sum of 
$1 per pound was not a limitation of the earrier's liability, but an 
agreed conventional valuation, which under such provisions was to be 
taken as the real value of the goods for the purpose of Computing the 
amount of the carrier's liability ; and that the nieasure of such liaîjility 
was the différence between the damaged value of the goods and their 
value at $1 per pound. 

[Ed. Note. — For other cases, see Carriers. Cent. Dig. §§ 6C3-667, 699- 
703%, 70S-710, 718, 718i/^ ; Dec. Dig. ®=>158.] 

Appeal from the District Court of the United States for the South- 
ern District of New York, 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York dismissing the libel. 

The suit was brought to recover damages to 21 cases of raw silk, total 
weight of silk 3,319 pounds, shipped on a car of défendants railroad, which 
was knocked overboard In a collision due to causes for which défendant was 
liable. The sound marbet value of the goods was $6,273.20 ; af ter disaster they 
were sold for 5:2,831.39. The respondent has paid and libelant accepted $3,319 

fi=;For other cases see aame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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(and interest), whlch is $1 per potmd, wlthout préjudice to the further rights 
of elther party. Respondent clalms that nothing more Is due. Libelant claims 
to be entitled to a further payment of $1,333.36. This is caleulated as follows: 

Sound market value $6,273 20 

Net proœeds 2,831 39 

$3,441 81 

Percentage of loss 54.865% 

That percentage of blll of lading value is 1,820 97 

Amount pald by carrier $3,319 00 

Including proceeds 2,831 39 

Leaves payment on aecount of damage only 487 61 487 61 

Balance claimed • • $1,333 86 

The following is the opinion of Hough, District Judge, in the court 
below : 

Certain silk belonging to libelant veas in charge of respondent. It fell 
overboard from a lighter under circumstances produeing admitted liability. It 
was on board of the lighter under and by virtue of a bill of lading containing 
the following proviso stamped on the face of the bill: "Liability Limited to 
One Dollar per Pound. The consigner of this property has the option of 
shipping same at a hlgher rate without limitation as to value in case of loss 
or damage from causes whlch would make the carrier liabie, but agrées to 
the specified valuatiou named in case of loss or damage from causes vvhicK 
VFOuld make the carrier liabie, because of the lower rate thereby accorded foi 
transportation." 

The printed portion of the bill contained another and entirely différent style 
of limitation. lu my judgment it was entirely superseded by the stamped 
clause and is not to be eonsidered or regarded in this case. It is further ad- 
mitted that the provision above quoted was incorporated In the bill of lad- 
ing in consonance with a classification and tarife rate filed with the Inter- 
state Commerce Commission pursuant to law, and that under the provisions 
of said classification the shipper or consigner, by accepting the stamped 
clause on his bill of lading, obtained a freight rate only one-third as great 
as it would bave been (in the language of the classification and tarifC) "when 
consiguor's valuation is not expressed or when expressed exceedlng one dol- 
lar per pound." At $1 a pound the injured silk amounted to $3,319. Its actual 
market value was $6,273.20. In its damaged condition It sold for $2,831.39. 
Therefore the actual loss by disaster was $3,441.81. The carrier is willing 
to pay the différence between the proceeds of the injured silk and $3,319; 
whereas libelant demands the same proportion of the "bill of lading value" 
as its actual loss bears to the Sound market value. 

It is obvious that a short and accurate description of libelant's claim is 
this: Where a partial loss occurs on goods covered by a bill of lading valua- 
tion, damages are to be settled for just as if the bill of lading were a valued 
Insurance policy. This may be, and I think is, a very good way of settling 
damage claims, provided it is understood and agreed upon before contract 
made. But this and other similar contracts are presumed to hâve been made 
In contemplation of the law as it existed at the time of contract formation. 

It is a hopeless task to reconcile décisions from- ail over the United States 
relating to limitations of carrler's liability by contract or notice. The mari- 
time bill of lading with whieh the admiralty bar was entirely familiar a few 
years ago was usually a document offensive to one's sensé of justice, especially 
in that it attempted to arbitrarily limit cargo owners' recoveries, without 
granting for the limitation any quid pro quo. The rate of freight was uni- 
f orm ; the shipper could take the bill of lading or take away his goods ; nor 
did the bill itself or the ordinary freight contract ofCer him any opportunlty 
of getting additlonal security by paying a little more freight Of course, the 
bills of lading commonly in use' among land carriers were open to much the 
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same critldsm; but compétition offered a partial remedy, rarely afforded to 
those who wlshed to send goods on océan voyages. 

The just method of escape from the situation in which shippers foand them- 
selves was approved In Hart v. Pennsylvauia Eailroad Co., 112 U. S. 331, 5 
Sup. et. 151, 28 L. Ed. 717, some 30 years ago. The method Is simple enough. 
The shipper who wlshes to pay a fuU rate déclares, and the carrier accepts, 
the fuU value of his goods. If he wishes to take advantage of a cheap rate, 
there Is substltuted a conventional or contractual value, the resuit of an 
agreement between hoth parties to the contract ; and when tliis agreement is 
reached both parties are to be held to the contract they hâve made. When 
shipments are made on conventional values, the différence between such value 
and the real value is covered by Insurance, presumably for the reason that 
insurance rates are lower thau freight rates, though, of course, also, the in- 
surer's liability is usually wider than is that of the carrier. 

Since the doctrine of valued shipments bas become well known, and its jus- 
tice usually accepted, there is one inquiry (easy to make, but not always easy 
to answer) that should be directed to every bill of lading contalning a limita- 
tion clause, vlz.: Is the clause in question a mero limit upon the extent of 
carrier's liability, or a conventional valuation to be used as the basis for fix- 
ing damages? If the clause amounts to no more than a limit of liability, then 
the simplest method of interprétation is to find ont the shipper's damage, 
just as though there was no limitation clause, and make hlm pay up to the 
limit fixed. This is the method of Holmes, J., in Browu v. Cuuard S. S. Co., 
147 Mass. 60, 16 N. E. 717, and dlstinctly approved in this circuit in The 
Styria, 101 Fed. 735, 41 C. C. A. G39. 

Putting the inquiry above stated in this case, it bas been agreed by counsel 
that the clause in question hère is not a mère limitation clause, but is a 
conventional valuation. After consldering the whole clause, the reason for 
it, and the favorable terms of shipmeut aceorded in considération of the con- 
tract evidenced by said clause, I agrée with counsel, and hold that it was 
the intention of the parties, by giving and accepting this bill of lading, to 
treat the libelant's silk as vvorth no more than $1 a pound, in exactly the 
same way and for the same reasons as horses were valued at $200 apiece 
(although worth much more) in the Hart Case, supra. Thus the question 
hère becomes merely one of the manner of assessing damages. It is undoubt- 
edly true that libelant's method bas been followed in Indiana. United States 
Express Co. v. Joyce, 72 N. E. 865. And this method of adjustment bas been 
looked on with favor by Mr. Hutchinson in his work on Carriers (section 429). 

It is true that by this method of computatiou the cJirrier can never be 
made to pay more than the conventional or agreed value of the goods; but 
it is also true that the shipper may, and in cases of partial loss often v»'ill, 
get more than the agreed value of his goods. I cannot see that there is any 
moral principle involved in either method of computation; the question is: 
What contract was made? In my judgment the United States courts bave 
held that, when a valid, fair valuation contract bas been made, the articles 
shipped "bave no greater value, for the purposes of the contract of trans- 
portation, between the parties to that contract; * * » the shipper is es- 
topped from sayiug that the value is greater." Hart v. Penusylvania Rail- 
road Co., 112 U. S. at page 341, 5 Sup. Ct. at page 15G, 2S L. Ed. 717. This is 
a simple and fair rule, and if the shipper cannot even refer to any greater 
value than the conventional value, then, of course, there is no basis for the 
sort of computation sought to be made by the libelant herein. 

Exactly the same method of interprétation bas been adopted in this cir- 
cuit in The Onelda, 128 Fed. 687, 692, 63 C. C. A. 239, 244, where a valuation 
clause not so plain in language, and (to my Personal knowledge) not based on 
such an obvlous considération as is hère présent, was interpreted to mean 
"either that the damage recoverable sball not exceed the cost or value of the 
goods at the time and place of shipment, or, alternatively, that as a basia 
for Computing the damages their cost or value at the place of shipment is to 
be substltuted for their market value at the place of destination." It was 
held to be a conventional substitution of the former value for the latter; 
the shippers were estopped from using or claiming the higher value, which 
was the real value. 
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The resuit must be the same hère. The respondent carrier bas turned over 
to the shlpper the proceeds of the goods in their damaged condition, and 
enough more to mal^e up the full llmit of the conventional value of the ship- 
ment. Under the rule of the Suprême Court and the rule followed in The 
Oneida, no other value can be meutioned, used, or referred to, because that is 
the value the parties agrée should prevail throughout ail their relations with 
each other. 

Anj^ rule on this subject Is ai-tiflcial. It can never represent more than an 
approximation to abstract justice, but upon the whole it seems to me better 
that, when upon a fair considération a conventional value bas been agreed 
upon, tbe resuit should be that not onlj can the carrier never be made to 
pay more than the agreed value, but the shipper can never get more than 
that same value. The différence he ought to cover by insurance, as he al- 
most invariably does. It is confirmatory of this view that actions of this 
kind are usually promoted by insurance companies (subrogated to shipper's 
rights), who are trying to get back from the carrier the loss which the ship- 
per paid them to shoulder. 

The libel is dismissed. 

Kneeland, Harison & Hewitt, of New York City (W. Harrison, of 
New York City, of counsel), for appellant. 

Harrington, Bigham & Énglar, of New York City (D. R. Englar, 
of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Examination of the claim shows that 
it is based on the theory that the rule to be applied in calculating loss 
is the same as would be applied when Computing a particular average 
loss under a policy of marine insurance. But this is not an insurance 
case; it is a case of carriage under a bill of lading. The question pre- 
sented is: What is the meaning of two clauses in the bill of lading, 
both lawfully included in the bill. The first clause is printed in the 
body of the bill ; it reads as f ollows : 

"The amount of any loss or damage for which any carrier Is liablo shall be 
computed on tbe basis of tbe value of the property (being the bona fiùe invoice 
prlce, if any, to the consignée, including the freight charges. If prepaid) at the 
place and time of sbipment under this bill of lading, unless a lower value has 
been represented in writing by the shipper or has been agreed upon or is de- 
termined by the classification or tariffs upon which the rate is based, in any 
of which events such lower value shall be the maximum amount to govern 
su eh computation, whether or not such loss or damage occurs from négligence." 

The other clause is stamped on the bill of lading; it reads: 
"Liability limited to one dollar per pound. The conslgnor of this property 
has the option of shipping same at a hlgher rate without limitation as to value 
in case of loss or damage from causes which would make the carrier liable, 
but agrées to the specifled valuation named in case of loss or damage from 
causes which would make the carrier liable, because of the lower rate thereby 
accorded for transportation." 

The "specified value" or the "value represented in writing by the 
shipper" in this case was $1 per pound. So far as any question hère 
presented is concerned, we find no substantial différence between the 
ideas expressed by the two clauses, in which respect we difïer apparent- 
ly from the District Judge. 

When the valuation fixed in a bill of lading is intended to limit the 
extent of the carrier's liability, damages are to be ascertained in the 
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usual way, and the carrier pays them up to that amount. The Styria, 
101 Fed. 735, 41 C. C. A. 639; Bradley v. Lehigh Valley R. R„ 153 
Fed. 350, 82 C. C. A. 426. When, however, the valuation fixed is in- 
tended to express the agreed vakie of the goods, the carrier will be lia- 
ble for the différence only between the damaged value and the agreed 
value. Hart v. Penn. R. R., 112 U. S. 331, 5 Sup. Ct. 151, 28 h. Ed. 
717; Bachman v. Clyde S. S. Co., 152 Fed. 403, 81 C. C. A. 529; Hohl 
V. Norddeutscher, Lloyd, 175 Fed. 544, 99 C. C. A. 166; Pierce v. 
Wells Fargo Co., 189 Fed. 561, 110 C. C. A. 645. As in ail other con- 
troversies arising upon written contracts, the f undamental question is : 
What does the contract provide? That the method of calculation pro- 
vided may not be as équitable as the method of calculation provided 
under some other contracts — e. g., under policies of marine Insurance — 
is not important, the question is whether the parties hâve agreed on 
that method. 

The printed clause provides that the loss or damage shall be com- 
puted on the basis of the real value of the property, unless a lower one 
has been agreed upon, in which event such lower value shall be the 
"maximum amount to govern such computation." This, as we read it, 
means that, when computations are being made, the maximum value 
placed on the goods shall .be the agreed value. The stamped clause 
provides for making a conventional valuation of the property, and, 
when such conventional valuation is made, "the shipper agrées to the 
specified valuation named in case of loss or damage." This, as we read 
it, means that, when loss or damage is being computed, the valuation of 
the goods shall be not the real value, but the specified value. 

Libelant's counsel in bis brief puts the question : 

"WouW any business man, when valuing goods at the tlme of shipment, ever 
suppose that he was valuing them, not in their condition at that time, but la 
a subséquent damaged condition?" 

We should say that, if he read the clauses, he would suppose that he 
was agreeing that whenever, damage having occurred, he was Comput- 
ing the amount he should recover from the carrier, bis goods, no mat- 
ter what their real value might be, were to be treated as worth at the 
time of shipment only the stipulated value. 

Decree affirmed, with costs of appeaL 



COLUMBIA & P. S. R. CO. v. SAUTER. 
(Circuit Court of Appeals, Ninth Circuit. May 26, 1915.) 

No. 2489. 

1. Commerce <g=>27 — Employées' laABiLiir Act — "Employejj in Interstate 
Commerce. " 

A railroad employé, who was killed whlle constructing a temporary 
bridge over which the railroad intended to move Interstate trains, was 
"employed in Interstate commerce" within Employers' Liability Act U. S. 
April 22, 1908, c. 149, 35 Stat 65 (Comp. St 1913, §§ 8057-8665), since 

(Ê=aFor other cases see saine topio & KKY-NUMBER in ail Key-Numbered Diaests & Indexes 
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that work was not Independent of the Interstate commerce in whlch the 
carrier was engaged. 

[Ed. Note. — For ottier cases, see Commerce, Cent DIg. § 25; Dec. 
Dig. <S=27. 

For other définitions, see Words and Plirases, First and Second Séries, 
Interstate Commerce.] 

2. Masteb and Servant ®=3204 — Employées' Liabilitt Act — Défenses — 

ASSUMPTION OF RiSK. 

Under Employers' Liabllity Act U. S. § 3, providing tliat tlie employer's 
contributory négligence shall not bar recovery, but shall only diminisli 
the damages, wltli a proviso that no employé shall be held contributorily 
négligent where the carrier's violation of any statute enacted for the 
eafety of employés contributed to his injury, and section 4, providing 
that an employé shall not be held to bave assumed the risks of his 
employment, where the violation by the carrier of auy statute enacted 
for the safety of employés contributed to his injury, assumption of rislc 
is a défense to an action for injuries under that statute, where the nég- 
ligence of the carrier, other than its violation of a safety statute, con- 
tributed to the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 54é- 
546; Dec. Dig. ©=204. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Action by Otto E. Sauter against the Columbia & Puget Sound 
Railroad Company. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded for new trial. 

The Columbia & Puget Sound Railroad Company Is a local corporation of 
the State of Washington, and was, at the time of the happening of the acci- 
dent about which inquiry is made, operating a steam railroad within the 
State, and engaged in Interstate commerce. ïhe company maintamed a truss 
bridge across Cedar river, In King county, Wash., which rested on concrète 
plers, one upon each side of the stream. A few days prior to November 26, 
1911, one of thèse piers was undermined by a freshet, so that it toppled over, 
but was left standing at a slant, and the bridge truss at that end settled with 
It, so that one side of the truss was still resting upon the pier; the other 
being unsupported. The truss at the other end, across the stream, was still 
resting upon the undamaged pier. By the settling of the truss, the rails carry- 
ing the ties were lett suspeuded above it. The Milwaukee Railroad was at 
the same time operating a railroad paralleling the road of the Columbia & 
Puget Sound at this point, and maintained a bridge across Cedar river in 
proximlty to the bridge of the latter company. ïhe freshet also so injured 
the bridge of the Milwaukee RaUroad as to render it unfit for use. In order, 
therefore, to get quick construction of a temporary bridge across the stream 
for the use of both roads for the time beiiig, the Milwaukee joined forces 
with the Columbia & Puget Sound, and both were engaged at the time of 
the accident in driving piling and constructing false works over the old 
bridge of the Columbia & Puget Sound road; the false work being designed 
also for use in reconstructing such bridge. The freshet had carried logs and 
débris down against, and some of it into, the framework of fhe truss. 

Walter Gilbert Thomson, the décèdent, was at the time of the accident, and 
Immediately preceding, engaged with other workmen in sawing the logs into 
lengths suitable for removing, and in making a cable fast to such as it was 
designed to remove. While he was doing the latter service, the bridge fell 
tioax Its support upon him, causing his death. The method of removing the 

®=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & loclexes 
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logs was by a cable, operated by an engine stationed on the same slde of the 
river on whlch the décèdent was at work and nmnlng across the stream and 
over a puUey, thence back again to where décèdent was engaged. The logs 
or timbers were attached to the cable and drawn Into the stream, and, the 
cable being there dlsengagcd, they were allowed to be carrled away. 

Now, in View of the situation, the plaintiff allèges that at the time of the 
accident there were présent the bridge superintendent of the défendant and 
its roadmaster supervising the work ; "that there was also engaged in said 
work a foreman direeting the work of the nien wlio were engaged in dolng 
the work in connection with said bridge, which foreman was obeying the 
immédiate orders and Instructions of said superintendent of bridge worlc aud 
said roadmaster, and the said Thomson was working under the immédiate 
direction of the said foreman ; that the said Thomson and several other men in 
the employ of the défendant, acting, under the immédiate directions of said 
foreman, were engaged In removing certain logs aud timber which were Jam- 
med against the said bridge, and the said Thomson was engaged in doing the 
exact work which he was directed by said foreman to do; that at the time 
the said Thomson was thus working as aforesaid * * * the work of re- 
pairing and reconstructing said bridge was done by a careless, négligent, and 
improper method, in that the broken and sunken framework of said bridge 
above described was partially supported and sustaiued and resting upon the 
logs and timber above described, whlch were jamuied against said bridge, and 
the défendant and its roadmaster, and the superintendent of bridges, and 
the foreman, carelessly and negligently falled to make any provision by 
props or supports of any kind for the holding up and sustainlng of said 
broken frame of said bridge when said logs and timber should be removed ; 
that by reason of the lack of sueh props and supports as above described, 
upon the removal of said logs and timber, the said framev?ork of said tniss 
bridge coUansed and fell dowu in a heap of wreckage, and as said biidge 
fell the said Thomson was struck in the head by a portion of the framework 
of said bridge," whereby he Vi'as killed. 

The trial resulted in a verdict for plaintiff, and the cause is hère on writ 
of error. 

Farrell, Kane & Stratton and Stanley J. Padden, ail of Seattle, 
Wash., for plaintiff in error. 

Edward Judd and O. E. Sauter, both of Seattle, Wash., for défend- 
ant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

WOEVERTON, District Judge (after stating the facts as above). 
It is first urged in behalf of the railroad company that there is to be 
found in the record no sufïicient évidence to support plaintiff s alléga- 
tions that the défendant negligently and carelessly failed to make pro- 
vision by props or supports of any kind for holding up and sustaining 
the broken frame of the bridge when the logs and timber should 
be removed. It was a material factor in plaintiffs case that this al- 
légation should be estabhshed by compétent proof. Without noticing 
the évidence particularly, it is sufficient, as this case must be reversed 
upon another ground, to say that we hâve examined the testimony and 
are persuaded that the allégation appears to be amply supported by 
évidence sufficient to carry the case to the jury. 

[1] The next contention is that, in prosecuting the work of erect- 
ing the temporary structure for use by both railroad companies in 
passing their engines and trains over Cedar river, the défendant was' 
not engaged in Interstate commerce, and hence that the action could not 
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be maintained upon the theory on which it was instituted, it having been 
instituted under the fédéral Employers' Liability Act. It was admitted, 
beyond peradventure, at the trial, that the défendant company was 
engaged in interstate commerce, aside from the particular work in 
hand, by the following colloquy between counsel: 

"Mr. Judd: If the court please, it was agreed by counsel, so that I need 
net subpœna hère the principal officers of the railroad, that this railroad 
during the times mentloned in this complaint was engaged in transporting 
freight in interstate commerce. 

"Mr. Padden: That is admitted, if your honor please. 

"Mr. Judd: That it was a common carrier of freight, of Interstate com- 
merce freight; that the railroad as engaged in that business ran over this 
bridge. 

"Mr. Padden: We do not admit anything further than the railroad was 
engaged in interstate commerce. 

"Mr. Judd: Over this bridge and over this right of way. If not, I hâve 
been misled by counsel, and I ■will bave to subpœna and call their head ofQcers. 

"Mr. Farrell: What is it you want us to admit? 

"Mr. Judd: I want you to admit that you were taklng this Interstate 
commerce along the right of way which crosses this bridge. 

"Mr. Farrell: We will admit that." 

"Both roads," as counsel for défendant say, "had joined in the construction 
of this trestle for the purpose of expediting the trafflc. The Milwaukee 
Company was building the trestle from one bank, and the Columbia Company 
from the other, with the intention of meeting at the center. The deceased, 
was engaged in making clear a space in which piles could be drlven, not to 
support the old bridge, but to support the new trestle." 

While it is denied that the défendant company was at the time en- 
gaged in any way in constructing the new bridge, it clearly appears 
from the testimony that it had the new bridge in view at the time, and 
that the trestle was to serve, not oniy for a temporary structure for 
passing engines and trains over in interstate traffic, but also as false 
works for rebuilding the old bridge. 

P. C. Brown, superintendent of bridges and buildings for the de- 
fendant company, testified: 

"Q. Tou were building a new bridge in the same place? A. Well, later on. 
At that time it was iust to get the traffic over. Q. Just for what purpose 
were you removing the logs and rubbish and stuff that had accumulated 
around the concrète abutment — what were you doing that for? A. We were 
pulling the drlft out to get them started with our driver on the east end. 
The Milwaukee was driving on the west end, and this drift was in the way 
of our first piles, and ail we had to do was to pull the drift out and start 
our driver. We did not intend to do anything with the bridge at ail until 
after we got the trafflc across. * * * Q. They were driving the piles 
for the new temporary bridge? A. Tes, sir; they had one bent driven and 
were reaching out to get the next." 

Later on the same witness testified that the purpose of removing 
the rubbish was to drive piles for a false work across, and that it 
was impossible to drive those piles without removing that rubbish. 
Now, such being the purpose and such the work under way, was the 
carrying on of the work an engagement in interstate commerce? 

It has very recently been declared by the Suprême Court that the 
right to recover, under the Employers' Liability Act (35 Stat. 65, c. 
149), arjses only where the injury is suffered while the carrier is en- 
gaged in interstate commerce and while the employé is employed by 
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the carrier in such commerce. "The true test always îs," says the 
court, "is the work in question a part of the interstate commerce in 
which the carrier is engaged." Pedersen v. Del., Lack. & West. R. R., 
229 U. S. 146, 152, 33 Snp. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 
153. The principle has been later reaffirmed. 111. Cent. R. R. v. 
Behrens, 233 U. S. 473, 478, 34 Sup. Ct. 646. 58 h. Ed. 1051, Ann. Cas. 
1914C, 163. 

Does the case at bar fall within the principle? In the Pedersen 
Case, supra, the party seeking to recover and another employé, acting 
under the direction of the foreman, were carrying from a tool car to a 
bridge some bolts and rivets which were to be used by them in re- 
pairing the bridge, the repair to consist in taking out an existing 
girder and inserting a new one. The bridge could be reached only 
by passing over an inten-ening temporary bridge at another avenue. 
Thèse bridges were each being regularly used, both in intrastate and in- 
terstate commerce. While carrying a sack of bolts or rivets over the 
temporary bridge on his way to the other bridge, the party suing was 
run down and injured by an intrastate passenger train. Passing upon 
this State of facts, the court said : 

"We are only concerned wlth the nature of the work In whicli the plaln- 
tlff was employée! at the time of his injury. Amoug the questions which 
naturally arise In this connection are thèse: Was that work belng done 
Independently of the interstate commerce in which the défendant was en- 
gaged, or was It so closely eonnected therewith as to be a part of it? Was 
Its performance a matter of indifférence so far as that commerce was con- 
cerned, or was it In the nature of a duty resting upon the carrier? Tbe an- 
ewers are obvions. Tracks and bridges are as indispensable to interstate 
commerce by railroad as are engines and cars, anâ sound économie reasonsi 
unité with settled rules of law in demanding that ail of thèse instrumentiili- 
ties be kept in repair. The security, expédition, and efliciency of the com- 
merce dépends In large measure upon this being done. Indeed, the statute 
now before us proceeds upon the theory that the carrier is charged with the 
duty of exerclsing appropriate care to prevent or correct 'any defect or in- 
sufficiency * * • in its cars, engines, appliauces, machinery, track, road- 
bed, Works, boats, wharves, or other equipment' used iu interstate commerce." 

In Lamphere v. Oregon R. & Nav. Co., 196 Fed. 336, 116 C. C. A. 
156, 47 L. R. A. (N. S.) 1, it was held that: 

"A locomotive flreman in the employment of a railroad company engaged in 
Interstate commerce, who was ordered by his superiors to report at a sta- 
tion to be transported with others to another station to relieve the crew of 
an interstate train, and who, when approaching the station over a crossing, 
was struck and killed through the négligence of other servants of the com- 
pany, also operating an interstate train, was employed In interstate com- 
merce at the time of his death within the meaning of the Employers' Liability 
Act." 

And in Northern Pacific Ry. Co. v. Maerkl, 198 Fed. 1, 117 C. C. A. 
237, another case in this court, it was held that : 

"Where an employé of défendant, an interstate railroad company, was 
InJured, in part through the négligence of a fellow servant, when worklng 
In repair shops eonnected with an interstate track, engaged in repairing a 
car used by défendant indiscriminately in both interstate and intrastate 
commerce as occasion required, défendant was at the time 'engaged in inter- 
state commerce,' and the employé was employed by défendant in such com- 
merce." 
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The analogy of the présent case to thèse is sufficiently clear to 
impel us to the conclusion that the défendant was at the time of the 
accident engaged in interstate commerce in doing the work in hand, 
and that the plaintifï was employed in such commerce. To the in- 
quiry of the court in the Pedersen Case: "Was that work being 
done independently of the interstate commerce in which the défendant 
was engaged, or was it so closely connected therewith as to be a part 
of it? Was its performance a matter of indifférence so far as that 
commerce was concerned, or was it in the nature of a duty resting 
upon the carrier?" — we say hère, with that court, "The answers are 
obvions." 

[2] The défendant complains of the following instruction of the 
court as erroneous, and as affecting it injuriously, namely: 

"The défendant in thls case contends that the décèdent assumed ail the 
rlsks incident to the employment which were open and apparent, and under 
the évidence claims that the plaintiff cannot recover. You are instructed 
that, In an action prosecuted under the act of Congress upon which this ac- 
tion Is predicated, the doctrine of assumption of risk does not apply to the 
estent that the employé assumes ail the risks which are open, obvions, and 
apparent, whether the défendant was négligent or not This act in ques- 
tion made the défendant liable for injuries resulting from négligence, and 
It does not make any exception at ail. So in this case the décèdent would 
b© chargea with the élément of danger which this employment occasioned, 
and would assume the risks which were inhérent in the employment and in 
the work, and which dld not comprehend négligence on the defendant's part, 
and would not forego the right to recover damages caused by négligence on 
the part ot the défendant" 

Employers' Liability Act, § 3, provides: 

"The fact that the employé may hâve been guilty of contrlbutory négligence 
shall not bar a recovery, but the damages shall be diminlshed by the jury in 
proportion to the amount of négligence attributable to such employé: Provid- 
ed, that no such employé who may be injured or killed shall be held to hâve 
been guilty of contrlbutory négligence In any case where the violation by 
such common carrier of any statute enacted for the safety of employés con- 
tributed to the injury or death of such employé." 

And section 4 provides: 

"Such employé shall not be held to hâve assumed the risks of Ms employ- 
ment in any case where the violation by such common carrier of any statute 
enacted for the safety of employés contributed to the injury or death of such 
employé." 

The court, in the case of Seaboard Air Line v. Horton, 233 U. S 
492, 34 Sup. Ct. 635, 58 h. Ed. 1062, having under considération thèse 
two clauses of the statute, made this comment : 

"It seems to us that section 4, in eliminatlng the défense of assumption 
of risk in the cases Indlcated, quite plainly évidences the législative intent 
that in ail other ca^es such assumption shall hâve its former efCect as a 
complète bar to the action. And, taking sections 3 and 4 together, there la 
no doubt that Congress recognized the distinction between contrlbutory nég- 
ligence and assumption of risk ; for, while it is declared that nelther of 
thèse shall avail the carrier in cases where the violation of a statute haa 
contributed to the injury or death of the employé, there is, with respect to 
cases not in this category, a limitation upon tiie effect that is to be given to 
contrlbutory négligence, while no corresponding limitation is imposed upon 
tbe défense of assumption of risk — perhaps none was deemed feaslble." 
223 F.— 39 
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The phrase used în section 3, namely, "any statute enacted for the 
safety of employés," evidently has référence to the fédéral statutes, 
such as the Safety Appliance Act (Act March 2, 1893, c. 196, 27 
Stat. 531 [Comp. St. 1913, §§ 2605-8612]), the Hours of Service 
Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. St. 1913, §§ 
8677-8680]), and the like, and the négligence referred to must be in 
violation of such statutes, and does not apply to négligence generally. 

In this same case the court reaffirmed the principle of the common 
law respecting the doctrine of assumption of risk, which the f ollowing 
déclaration indicates: 

"When the employé does know of the defect, and appréciâtes the risk 
that is attributable to It, then If he continues in the employaient, without 
objection, or without obtalnlng from the employer or hls représentative an 
assurance that the defect will be remedled, the employé assumes the risk, even 
though it arlse out of the master's breach of duty." 

The interprétation of the statute hère declared is reaffirmed in the 
case of Southern Ry. Co. v. Crockett, 234 U. S. 725, 730, 34 Sup. Ct. 
897, 899 (58 L. Ed. 1564) where the court says: 

"Upon the merlts, we of course sustaln the contention that by the Employ- 
ers' Llability Act the défense of assumption of risk remains as at common 
law, savlng in the cases mentioned in section 4; that is to say: 'Any case 
where the violation by such common carrier of any statute enacted for the 
safety of employés contributed to the injury or death of such employé.' " 

The jury was instructed in the présent case, in effect, that under the 
Employers' Liability Act of Congress the défendant would be render- 
ed liable for injuries resulting from its négligence, and that to this 
rule there is no exception. So it was concluded that the décèdent 
was chargeable with the élément of danger which his employment oc- 
casioned, and assumed the risks which were inhérent in his employ- 
ment and work, but that thèse did not comprehend négligence on the 
part of the défendant, and that he would not thereby forego the right 
to recover damages caused by négligence on the part of the défend- 
ant. In other words, the jury was left to infer that, if the défendant 
were guilty of any négligence at ail, or any kind of négligence, con- 
tributing to the injury, then the décèdent assumed none of the risks in- 
cident to his employment. 

;Such is not the law, in view of décisions above cited. The assump- 
tion of risk is eradicated only in case the employer is négligent in the 
violation of some statute enacted for the safety of employés. In other 
négligence the rule remains as at common law. 

Other questions are reserved, but they may not arise again on a 
new trial, and hence we omit their considération for the présent. 

The judgment is reversed, and the cause will be remanded for a 
new trial. 
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OAMDEN IRON WORKS CO. et al. v. SATER, District Judgo. 
(Circuit Court of Appeals, Slxth Circuit June 8, 1915.) 
No. 2735. 

1. Exceptions, Bill of <S=40 — Tnn: to File— Extension — Jtjdgment Entet. 

The entry on September 11, 1914, during the February term of court, of 
a judginent giving 60 daya for préparation and settlemeut of a blll of 
exceptions, carrles ipso facto control over the Mil of exceptions into 
the October term, and the court bas jurlsdiction to make further exten- 
sion of time during that term. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent Dig. §§ 44, 

45, 57-64 ; Dec. Dlg. <g=40.] 

2. Exceptions, Bill of ©=^40 — Time for Settlement — Extension — Dblat 

IN Entebœnq Extension Oedeb — Effect. 

A delay of two days in entering an order extending the time for pre- 
paring and settling a bill of exceptions, seasonably made, does not deprive 
the court of jurlsdiction over a bill of exceptions. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent Dig. §§ 44, 

46, 57-64 ; Dec. Dig. (@=40.] 

5. Exceptions, Bill of <s=»36 — Settlement — Motion fob New Teial — Er- 

FECT. 

The pendency of a motion for a new trial préserves the court's control 
over the judgment, Including a settlement of a blll of exceptions. 

[Ed. Note. — For other cases, see Exceptions, Blll of, Cent. Dig. §§ 44-i 
46, 48, 51-53, 60; Dec. Dig. ■©=536.] 

é. Exceptions, Bill or <g=>40— Jueisdiction of Coubt — Pendency op Mo- 
tion TO Vacate Obdeb of Extension of Time. 

The entertaining by the court of a motion to vacate an order extending 
the time for the présentation for settlement of a blll of exceptions pré- 
serves the court's control over the settlement of the blll pending the 
disposition of the motion. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent Dig. §§ 44, 
45, 57-64; Dec. Dlg. <S=540.] 

6. Exceptions, Bill of ®=553— Compbluino Settlement — Mandamus. 

Where no complète blll of exceptions was ever presented to the court 
for signature, and the question is whether time should be granted there- 
for, mandamus will not issue to control the discrétion of the court as 
to grantlng further tlma 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. §§ 80- 
85, 87, 88; Dec. Dig. <®=553.] 

0. Appeai and Ebeob ®=3353 — Weit of Eeeoe — Time to Take Out — Exten- 
sion OF Time. 

The courts hâve no power to extend the statutory period for taking 
ont a writ of error. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dig. §§ 1&20- 
1922 ; Dec Dlg. ©=353.] 

7. Appeal and Ebeob <@=ï>343 — Warr of Eeboe — Time to Take Out — Exten- 

sion OF Time. 

The pendency of settlement of a blll of exceptions does not extend the 
period for taking out a vtiit of error, since there is no reason vchy issue 
of a writ of error should not précède settlement of the bill. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dig. §§ 188&- 
1904; Dec. Dig. ®=»343.] 

^=»For other cases see same topic & K£Y-NUMBER In ail Key-Numbered Dlgests & Indexai 
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8. Exceptions, Biix of <S=>53 — Disptjted Question of Fact — Jueisdiction 
— Mandamtjs. 

Where the daim whether a pétition for writ of error and grantlng of 
order of allowance were lodged with the clerk of the court wlthin six 
months after the judgment involved a disputed question of fact, not 
wlthin the Issues in mandamus to compel settlement of a blll of excep- 
tions, the i)etition for whlch and answer thereto were filed within the six 
months, the court will not détermine whether petitloner preserved hls 
right to a writ of error. 

[Ed. Note.— For other cases, see Exceptions, Bill of. Cent. Dlg. §§ 80- 
85, 87, 88; Dec. Dig. <©=»53.] 

Pétition for writ of mandamus by the Camden Iron Works Com- 
pany and another directed to Hon. John E. Sater, District Judge for 
the Southern District of Ohio, to compel the approval and settlement 
of a bill of exceptions. Dismissed. 

C. D. Robertson, of Cincinnati, Ohio, for petitioner. 
Constant Southworth, of Cincinnati, Ohio, for respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

PER CURIAM. Pétition for writ of mandamus directing respond- 
ent to approve and settle bill of exceptions in the case of Camden 
Iron Works v. City of Cincinnati. Respondent's reasons, given in his 
answer, for not approving and signing a bill of exceptions are, broadly 
stated, first, that no completed bill ready for approval and signature 
was ever presented to him; second, that respondent had lost juris- 
diction to sign and settle the bill, because the time therefor had ex- 
pired; and, third, that, if respondent still had discretionary power 
to extend the time, it ought not to be exercised because of petitioner's 
lack of diligence in preparing the bill. 

The question of jurisdiction arises in this way: Judgment was 
entered September 11, 1914, and 60 days given plaintiff for preparing 
bill of exceptions and assignment of errors and filing the same for the 
considération of the court. November 9th another extension of 10 
days was given. On November 18th or 19th respondent signed an ex- 
tension for 15 days and mailed it to petitioner's counsel, who received 
it on November 19th, but did not file it with the clerk of the court 
until November 21st. Three days later défendant filed a motion to 
vacate the order of extension on the ground (so far as now material) 
that it was filed two days late and that the court had no jurisdiction 
to make the extension or to sign a bill of exceptions. This motion 
was entertained by the court, but was not decided until December 21st. 
Meanwhile, on December Uth, défendant filed objections and pro- 
posed amendments to the bill of exceptions tendered; its objections 
expressly stating that its motion of November 24th was not waived. 
On the next day plaintiff's counsel presented to respondent a pro- 
posed bill, stating, however, that certain exliibits had not been made 
part thereof, and that a controversy existed to some extent between 
opposing counsel regarding the contents of the bill. Respondent de- 

©c»For other cases see same topio &. KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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clined at the time to grant a hearing on the bill, for the reason that 
he had not decided the motion of November 24th, and because of 
defendant's déniai of respondent's right to alloAV and sign a bill. At 
this time plaintifï's counsel presented draft of an order for filing the 
extension order in question nunc pro tune as of November 19th, in- 
stead of November 21st, and orally requested its entry, which re- 
spondent refused. On December 15th hearing was had, presumably 
including the motion of November 24th and the question generally of 
respondent's jurisdiction to settle the bill, as well as the propriety of 
the bill as tendered. On December 21st respondent denied the ap- 
plication to allow and sign the bill, and in effect sustained defendant's 
motion of November 24th and its contentions generally. He also 
announced, in his written opinion, a déniai of plaintifï's nunc pro 
tune order, and on the same day lodged with the clerk of the court 
plaintifï's proposed entry, with respondent's refusai indorsed thereon. 
The pétition for mandamus followed. 

[1,2] We think respondent did not lose jurisdiction to settle and 
sign a bill of exceptions. While the judgment was entered at the 
February term, and jurisdiction to settle bill of exceptions would, 
unless under extraordinary circumstances, be lost by the expiration of 
that term, unless control was in some way reserved (Morse v. Ander- 
son, 150 U. S. 156, 14 Sup. Ct. 43, 37 U Ed. 1037; Jennings v. Rail- 
road Co., 218 U. S. 255, 257, 31 Sup. Ct. 1, 54 L. Ed. 1031), yet the 
extension of 60 days embraced in the judgment entry ipso facto car- 
ried the control over the bill of exceptions into the October term. Ju- 
risdiction was clearly not lost by the 2 days' delay in entering the 
extension order of November 19th. The order was seasonably made, 
and there was no unconscionable delay in filing. The only substan- 
tial question, so far as jurisdiction is concerned, was whether it should 
date from November 19th or November 21st, and thus whether it 
would expire on December 4th or December 6th. Control over the 
settlement of bill having been carried into the October term, there 
was jurisdiction to make further extension during the term. Mahon- 
ing Valley Ry. Co. v. O'Hara (C. C. A. 6) 196 Fed. 945, 947, 116 C. 
C. A. 495. The cases relied upon are not authority for a contrary 
contention. 

[3, 4] There was thus jurisdiction, between December 4th and De- 
cember 21st, to settle bill or extend time therefor, provided the court 
meanwhile kept control over the subject. The rule is well settled 
that the pendency of motion for new trial préserves the court's con- 
trol over the judgment, including the settlement of bill of exceptions. 
Kingman v. Manufacturing Co., 170 U. S. 675, 678, 18 Sup. Ct. 786, 
42 L. Ed. 1192; Merchants' Ins. Co. v. Buckner (C. C. A. 6) 98 Fed. 
222, 224, 225, 39 C. C. A. 19; Mahoning Valley Ry. Co. v. O'Hara, 
supra. We think the same principle applies hère, and that such con- 
trol was preserved by the entertaining of the motion of November 
24th, the continuation of the proceedings between counsel relating to 
the form of bill (for defendant's nonwaiver of its motion did not 
afïect jurisdiction), the formai hearing of December 12th, and the 
final orders of disposition of December 21st. While formai apphca- 
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tion was not made, during the pendency of thèse motions, for an ex- 
tension of time beyond December 4th or December 6th, yet, as re- 
spondent retums, he "assumed in his opinion filed December 21st that 
plaintifif's counsel must hâve intended to ask for a nunc pro tune or- 
der, which would préserve their right to présent and file a bill of ex- 
ceptions." This intention, shown by efforts to settle bill of exceptions 
on and after December 12th, is not negatived by the fact that respond- 
ent did not know, until that date, that the previous extension had ex- 
pîred. It follows that jurisdiction over the settlement of the bill was 
not lost when the order of December 21st was made, and, this being 
so, that respondent still has such jurisdiction. 

[5] We cannot, however, award the writ of mandamus; for not 
only was no complète bill ever presented in actual readiness for sig- 
nature (and thus there has been no refusai to actually sign a con- 
fessedly proper bill), but the question whether further time should be 
granted therefor was within respondent's judicial discrétion, over 
which we hâve no control, unless that discrétion has been abused ; and 
we cannot so say. We hâve stated our views on the subject of juris- 
diction only because it is not clear how far respondent's exercise of 
discrétion with respect to granting further time may hâve been in- 
fluenced by the view that jurisdiction was lost. Whether such discré- 
tion shall be further exercised rests with respondent. 

[6-3] It is urged that no writ of error has been taken out, that 
the time therefor has expired, and that for thèse reasons bill of ex- 
ceptions should not be settled. If the premises are correct the con- 
clusion follows, for in such case a bill of exceptions would be futile. 
No writ of error has ever issued, nor has order therefor been made ; 
and courts hâve no povver to extend the statutory period for taking 
out the writ. Nor did the pendency of settlement of bill of exceptions 
hâve that eiïect, for there was no légal reason why issue of writ should 
not précède settlement of bill. Hunnicutt v. Peyton, 102 U. S. 333, 
354, 355, 26 L. Ed. 113; Shreve v. Cheesman (C. C. A. 8) 69 Fed. 
785, 787, 16 C. C. A. 413. 

The pétition for writ of error and draft of order of allowance seem 
to hâve been lodged with the clerk of the court in December, and thus 
within 6 months after judgment; and we understood a claim to be 
made at the argument of the instant case that issue of the writ was 
actually applied for during that month. As this claim involves a dis- 
puted question of fact not within the issues in the mandamus case 
(for the 6 months had not run when the pétition and answer were 
èled), we shall not attempt to détermine whether petitioner has pre- 
served right to writ of error, but shall leave that question to be decided 
when, if ever, it becomes material. 

The pétition for writ of mandamus is dismisscd, with costs. 
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CINCINNATI, N. O. & T. P. EY. CO. v. THAEP. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1915.) 

No. 2639. 

1. Appeal and Ebroe (S=999 — Questions Eevibwable — Sufficienct or Evi- 

dence TO SUSTAIN VeBDICT. 

The court, on writ of error to revlew a judgment for plaintiff, at- 
tacked for Insufficiency ol the évidence to sustaln the verdict, must view 
the évidence most favorable to plaintiff and accept his version as troB. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. |§ 3913- 
3921, 3923, 3924 ; Dec. Dig. <ê=>999.] 

2. Negliqejstce <S=>136 — ^Proximate Cause — Contributoet Négligence — 

Question for Juky. 

Where the testimony Is conflicting, questions of proximate cause and 
of contributory négligence are usually for the jury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. <®=>136.] 

3. Carribes <@=»320 — Injueies to Passenqees — Proximate Cause — Question 

FOR Jury. 

Whether the conduct of the auditor, collecting tickets and fares, toward 
a passenger about 14 years old, with a very limited expérience in rsiU- 
road travel, was the proximate cause of in jury to the passenger, causeU 
by his jumping from the train as it approached his destination, heM, un- 
der the évidence, for the jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec Dig. 
<g=>320.] 

4. Carriers <®=>347 — Injuries to Passbnqers — Contributory Négligence — 

Question for Jury. 

Whether a passenger about 14 years old, jumping from a train as it 
approached his destination, was gullty of contributory négligence, held, 
under the évidence, for the jury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1346, 1350- 
13S6, 1388-1397, 1402; Dec. Dig. €=;>347.] 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
fprd, Judge. 

Action by Jesse Tharp, by F. N. Tharp, as next friend, against the 
Cincinnati, Nevir Orléans & Texas Pacific Railway Company. There 
vi^as a judgment for plaintiff, and défendant brings error. Affinned. 

R. M. Jones, of Knoxville, Tenn., for plaintiff in error. 

G. H. West, of Chattanooga, Tenn., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS, District Judge. This action was brought in the circuit 
court of Rhea county, Tenn., by the défendant in error (plaintiff) 
against plaintiff in error (défendant), to recover damages for injuries 
suffered by plaintiff while a passenger on one of defendant's trains 
between the stations of Spring City and Dayton, Tenn. The case was 
removed to the court below, where a trial resulted in verdict and 

Ê=»For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexe» 
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judgment in plaintiff's favor. At the close of ail the évidence coun- 
sel for the railway company moved the court to direct a verdict in 
its favor upon the alleged grounds: (1) That the négligence of de- 
fendant was not the proximate cause of the injury sustained by plain- 
tiff ; and (2) that plaintiff was guilty of contributory négligence. The 
only error assigned and urged is upon the déniai of the motion for 
a directed verdict. No exception was taken to the charge to the jury, 
and it is not contained in the présent record. 

[ 1 ] The testimony was very conflicting, but viewing it most f avora- 
bly to plaintifif, and accepting his version of the afïair as true, as we 
must upon this record, the material and essential facts niay be thus 
stated : At the time of his injury, plaintiff was a boy between 14 
and 15 years old, with a very limited knowledge of and expérience 
in raiiroad travel. He then lived at Dayton, Tenn. On July 30, 
1909, he accompanied a married sister from Dayton to Spring City 
upon a visit to another sister. Before Icaving home in the morning, 
the boy's father gave him 80 cents. He had no other money. The 
regular fare between the two places, if a ticket was purchased, was 
40 cents ; but, if a ticket was not purchased, the cash fare on the 
train was 55 cents. A statute of Tennessee made it the duty of the 
railway company to keep its station office open for the sale of tickets 
at least one hour before and until the departure of each passenger 
train. In going to Spring City, plaintiff and his sister purchased 
tickets, paying 40 cents for each ticket. The trouble occurred on 
the return trip. Both before the arrivai of the train and while it was 
standing at the station at Spring City, plaintiiï and his sister at dif- 
férent times attempted to purchase tickets ; but the agent was not in 
the office, and no tickets were or could be procured. Upon this par- 
ticular train, one of defendant's auditors, and not the regular con- 
ductor, was collecting f ares and tickets. The auditor first approached 
plaintiff's sister and asked for her fare. She handed him 40 cents 
and explained that she and her brother had been unable to procure 
tickets. The collector demanded extra fare, and, with some reluctance 
and hésitation, the sister paid 55 cents, which was ail the money she 
had. When asked for his fare, plaintiff tendered the collector 40 
cents, explained that he had no more money, and insisted that he 
ought not to be required to pay more than that amount. At first the 
collector ref used to take the money offered him ; but, after collecting 
fares from the other passengers upon the train, he came back and 
took the money, giving a receipt therefor, and telling the boy he must 
get off the train at Evansville— a station about six miles north of 
Dayton — or he would hâve to put him off. The auditor "talked 
rough" and was quite abusive to plaintiff and his sister. After the 
train had passed Evansville, the auditor again came to plaintiff, cen- 
sured him for not getting off as directed, told him he was nothing but 
a "bum," threatened to put or kick him off' the train and finally said 
he would take him to Chattanooga and "hâve him locked up" by the 
sheriff. He also threatened to kick the sister off the train if she in- 
terfered. The boy was crying and was very much frightened. At 
one time during the controversy he tried to raise the car window and 
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jump out, but was prevented from so doing by his sister. As the 
train reached Dayton, plaintifï went to the rear of the coach, and 
seeing the auditor following him, stepped out upon the rear platforra, 
and, just as the train began to slow down, and when it was about 
250 yards from the station, jumped off and was severely injured. 

[2, 3] Under the évidence so stated most favorably to the plaintiff, 
was the trial court right in submitting to the jury for its décision the 
questions of the proximate cause of plaintiff's injuries and his own 
négligence? The answer is not difficult. A companion case to this 
one was brought by the father of this plaintiff against this défendant 
in the state court to recover damages for the loss of the services of 
this plaintiff resulting from the same injuries. At the trial of that 
case substantially the same évidence was introduced and the same 
questions were raised as in this one. The father recovered. Upon 
review, the judgment was affirmed by the Court of Civil Appeals of 
Tennessee, and later by the Suprême Court of that state. In a some- 
what elaborate opinion, the Court of Civil Appeals overruled the con- 
tentions of défendant which are hère repeated. The décision in that 
case is very persuasive and convincing in this one. Independently, 
however, of that décision, the action of the trial court was clearly 
right. Where the testimony is conflicting, questions relative to the 
proximate cause of injuries and to the contributory négligence of 
plaintiff must usually be determined by the jury. This plaintiff was 
not a trespasser and had committed no wrongful act. He was a pas- 
senger, and entitled to both protection and civility at the hands of the 
defendant's servants. According to his version, which the jury must 
hâve believed, he was very much f rightened and was in a state almost 
of desperation. Because of the threats and abusive language of the 
auditor, who was in uniform and apparently in a position to carry 
his threats into exécution, this boy became incapable of exercising 
either discrétion or ordinary judgment. To him the danger of arrest 
and imprisonment in a strange city was real and very imminent. So 
great was his fear that he had once, in the présence of the auditor, 
tried to escape through the car window. Under such circumstances, 
can it be said as a matter of law that plaintiff's act in jumping from 
the train was so extraordinary and unnatural that it, or something 
like it, could not hâve been reasonably anticipated, or that the wrong- 
ful act of the railway company's servant was not a moving and con- 
tributing cause thereof, and thus at least one of the concurrent and 
direct causes of his injuries? Clearly not. If the testimony of de- 
fendant's witnesses is true, plaintiff's act in jumping from the train 
was the independent and intervening cause of his injuries. On the 
other hand, if the testimony of plaintiff and his sister is to be be- 
lieved, his act was but one link in the chain oi causation leading di- 
rectly from the misconduct of the auditor to the injuries. The ques- 
tion thus presented was one of fact, and therefore for the jury. Tex- 
as & Pacific Ry. Co. v. Stewart, 228 U. S. 357, 33 Sup. Ct. 548, 57 
L. Ed. 875 ; Texas & Pacific Ry. Co. v. Howell, 224 U. S. 577, 582, 
583, 32 Sup. Ct. 601, 56 L. Ed. 892; Milwaukee, etc., Ry. Co. v. 
Kellogg, 94 U. S. 469, 474, 475, 24 L. Ed. 256; Munsey v. Webb, 
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231 U. S. 150, 34 Sup. Ct. 44, 58 L. Ed. 162; Hayes v. Railroad Co., 
111 U. S. 228, 4 Sup. Ct. 369, 28 L. Ed. 410; Shugart v. A. K. & 
N. Ry. Co., 133 Fed. 505, 509, 510, 66 C. C. A. 379; McDonald v. 
Street Ry. Ce, 74 Fed. 104, 20 C. C. A. 322; Erie R. Co. v. White, 
187 Fed. 556, 109 C. C. A. 322 ; Haies v. M. C. R. Co., 200 Fed. 533, 
537, 118 C. C. A. 627; Winters v. B. & O. R. Co., 1-77 Fed. 44, 50, 
100 C. C. A. 462. 

[4] The question of plaintifï's contributory négligence is of like 
dîaracter, and must be determined from the évidence and ail the cir- 
ctimstances and conditions surrounding the accident. When the youth, 
mexperience, appearance, and mentality of the plaintiff, and his nat- 
ural fear, appréhension, anxiety, and excitement, as well as the very 
canflicting testimony in the case, are ail taken into considération, it 
cannot be said that men of intelligence and sound judgment could 
HOt reasonably reach différent conclusions as to whether plaintiff was 
guilty of négligence in jumping from the moving train. Thus tested 
mis question was also for the jury. Warner v. B. & O. R. Co., 168 
U. S. 339, 348, 18 Sup. Ct. 68, 42 L. Ed. 491, and cases there cited; 
Winters v. B. & O. R. Co., 177 Fed. 44, 100 C. C. A. 462; Wyman 
& Gordon Co. v. Poole, 200 Fed. 943, 119 C. C. A. 327. 

The judgment of the District Court is affirmed, with costs. 



J. G. WHITE & CO. Y. BALL ENGINEERING CO. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 214. 

1. Appeal and Eerob <3=51017—Review— Action Tbibd bt Référée. 

Wliere an action at lavv is tried hy a référée, tJie only question revlew- 
able by an appellate court is wbetlier the findings of fact support Uie 
judgment. 

[Ed. Note. — For other cases, see Appeal and ISrror, Cent Dig. §§ 3911, 
3961, 3996^005 ; Dtec. Dig. <S=1017.] 

2. Teoveb and Conversion <S=»16 — Title to Support Action — PbopebtyPre- 

viousLY Appkopkiated by United States. 

A contract for tte construction of a public work gave the United States 
In ' case of its annulmeut the right to take over and retata ail materlal, 
tools, etc., in use in the prosecutlon of the work at a valuation to be de- 
termined by the enjjlneer in charge. Assuming to act under such pro- 
vision, the government took possession of machinery and tools owned 
by plaintiff, which was not the contracter, crediting their value as flx- 
ed by the englneer to the contracter. It afterward leased the same to 
défendant, which was the ■ succeedtng contractor. Held that, although 
the United States had no right under the contract to take the property 
of a third person, It had the power as sovereign to appropriate the same 
subject to the I obligation to pay its value to the owner, and that, having 
taken the property and leaised it to défendant, the latter could not be 
held liable to plaintiff for its conversion. 

[Ed. Note. — ror other cases, see Trover and Conversion, Cent. Dig. §§ 
119-147; Dec. Dig. <S=»16.] 

£=»For othw caseB see same topic & KEY-NUMB£!R In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the District 
of Connecticut. 

For opinion below, see 212 Fed. 1009. 

H. W. Reynolds, of Hartford, Conn., J. K. Bartlett, of Baltimore, 
Md., Lewis Sperry, of Hartford, Conn., and Stuart S. Janney, of Bal- 
timore, Md., for plaintiff in error. 

W. M. Parke, of New York City, and C. D. Lockwood, of Stam- 
ford, Conn., Thomas L. Hughes, of New York City, and S'. L,. Swarts, 
of St. Louis, Mo., for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] This is a writ of error to a judgment 
in favor of the plaintiff for damages for conversion by the défendant 
of certain personal property specified in the complaint used by défend- 
ant in constructing Lock and Dam No. 6 on the Trinity river, Tex. 
The trial was before a référée, called in Connecticut a "committee," 
and therefore the only question before us for considération is whether 
his findings of fact sustain the judgment. We can look only at the 
pleadings, order of référence, findings of fact, conclusions of law, and 
judgment of the court. We cannot consider the testimony, the exhibits 
(except so far as included in the findings of fact), or the refusais of 
the committee to find. Andes v. Slauson, 130 U. S. 435, 9 Sup. Ct. 
573, 32 L. Ed. 989; David Lupton's Sons Ce. v. Automobile Club, 225 
U. S. 489, 32 S'up. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 1914B, 699; 
Edenborn v. Sim, 206 Fed. 275, 124 C. C. A. 339. 

[2] What seems to us to be the material facts found by the commit- 
tee were substantially as follows: 

July 10, 1906, the Hubbard Building & Realty Company entered into 
a written agreement with the United States to construct Lock and 
Dam No. 6 on the Trinity river, Tex. 

Some time in the year 1908 a partnership composed of George A. 
Carden and P. D. C. Bail, trading under the name of the Ball-Carden 
Company, placed on the site of the lock and dam a considérable amount 
of property consisting of machinery, tools, and materials and used the 
same in constructing the lock and dam until the month of May, 1909. 

In April or May, 1909, the partnership was dissolved, Carden trans- 
ferring ail his interest to Bail, who continued the work under the 
name of Bail Engineering Company until on or about September 8, 
1909. 

September 9, 1909, work on the lock and dam was discontinued, 
and October 22d the government, in accordance with its provisions, 
annulled the contract with the Hubbard Company. 

April 2, 1910, the plaintiff. Bail Engineering Company, was incor- 
pora ted under the laws of Missouri, and P. D. C. Bail transferred to 
it ail of the property mentioned in the complaint. 

June 6, 1910, the government entered into a written contract with 
the défendant, j. G. White Company, Inc., to complète the work. 

The government took the property belonging to the plaintiff at a 
value of $11,578 fixed by the engineer and credited the amount in ac- 
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count of the Hubbard Company. It prof essed to act under sectîon 33 
of the contract with the Hubbard Company, which reads ; 

"Annulment. — In case of the annulment of thls contract as conditionally 
provlded for in the form of contract adopted and in use by the Engineering 
Department of the Army, the United States shall hâve the right to take 
possession of, wherever they may be, and to retain ail materials, tools, build- 
ings, tramways, cars, etc., or any part or parts of same, prepared for use or 
in use in the prosecution of the worlî, together wlth any or ail leases, rights 
of way or quarry privilèges, under purchase, at a valuatlon to be determined 
by the engineer oflicer in charge." 

This property the government leased to the défendant, who used the 
same in completing the work and after completion returned ail of it to 
the government except such material as had been used in construction. 

As a conclusion of law, the committee found the défendant had as 
of July 6, 1910, unlawfully converted the property of the plaintiff 
mentioned in the complaint of the fair market value of $15,000, for 
which sum with interest at 6 per cent, f rom that date the plaintifï was 
entitled to judgment. 

The district judge entered judgment in accordance with the report 
of the committee, and the défendant has taken this vvrit of error from 
the same. 

We think the committee and the court below correctly held that the 
government had no right to take the property of the plaintifï, a third 
party, by virtue of anything contained in its contract with the Hubbard 
Company. AU the same it did take the property with knowledge that 
it was claimed by the plaintiff and used it in the construction of this 
public work. It was as sovereign entirely compétent to do this subject 
to the obligation of making just compensation, as required by the 
fifth amendment to the Constitution. It made no proprietary claim, 
and theref ore was bound to pay the real owner for the property, whèth- 
er the taking was tortious or not. It fully recognized this obligation 
by crediting the Hubbard Company with the value. The fact that it 
recognized the wrong person as owner and erroneously relied upon 
the contract with the Hubbard Company, by which the plaintifï was 
not bound, in no respect changed the material fact that it had taken 
the property and acquired title thereto. The défendant in its answer 
justified by virtue of title in the United States which was the material 
considération, although it followed the erroneous theory that the gov- 
ernment was justified in acting as against the plaintifï under the con- 
tract with the Hubbard Company. The plaintiff also relies upon a pro- 
vision in the contract between the défendant and the government to the 
efïect that : 

"If so requested in wrltlng by the contracter, the United States will 
exercise the right conferred by paragraph 33 of the spécifications forming 
part of the annulled contract vyith the Hubbard Building & Eealty Company, 
to take possession of and retain ail materials, tools, buildings, tramways, cars, 
etc., or any part or parts of the same prepared for use or in use in the prose- 
cution of the work at a valuatlon to be determined by the engineer offlcer in 
charge, and the contracter for the completion of the work will be permltted 
to use such plant and material in the prosecution of the work, for which he 
will be charged a fair rental or purchase value, to be determined by the 
engineer oflicer in charge. It must, however, be clearly understood that 
since the ownershlp of the above-mentloned plant and materials Is not free 
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from doubt, the Bnlted States does not undertake to transfer tltle, does not 
guarantee peaceable possession and uninterrupted use, and will not défend 
any action or writ that may be instituted agalnst tlie contractor conceming 
ttie same, nor be responsible for nor assume any expenses or costs in connec- 
tion therewith. Nothing that may resuit from the exercise of the above- 
mentioned rigbt shall be made the basis of a claim agalnst the United States 
or its officers or agents." 

We regard this provision as quite immaterial. The défendant is 
making no claim against the government, and the plaintiff is no more 
concerned with this contract than it was with the contract between the 
government and the Hubbard Company. 

We hâve considered this gênerai subject in United S'tates v. Buffalo- 
Pitts Co., 193 Fed. 905, 114 C. C. A. 119, affirmed 234 U. S. 228, 34 
Sup. Ct. 840, 58 L. Ed. 1290. In accordance with that décision, we 
think that the government took title to the property in question and 
leased it to the défendant, who in using it was not guilty of any con- 
version. 

The judgment is reversed. 



GliASS V. WOODMAN et al. t 
(Circuit Court of Appeals, Eighth Circuit May 3, 1915.) 

No. 4377. 

1. Bquitt ig=»114— Parties— Right or Inteeventioït. 

The right of intervention does not : neeessarily follow from the absence 
of other remedy ; but an intervener should hâve some interest in or claim 
to the demand in suit, or some connection with, interest in, or lien upon 
the subject-matter of the litigation. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 275-279; Dec. 
Dig. <e=>114.] 

2. MoBTGAGBS <@=»436—FoBœci:,osuEE— Parties— Intervention. 

One having an unliquidated demand against the complainants in a fore- 
closure suit in a fédéral court, who are nonresident aliens, is not, be- 
eause of such fact entitled to intervene in the suit for the purpose of 
litigating bis claim and enforcing the same against the interest of com- 
plainants therein. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 1289; Dec. Dig. 
<©=>436.] 

3. Courts <S=>497 — Pbopeett in Custodia Legis. 

Mortgage bonds deposited in a fédéral court in a foreclosure suit are 
not subject to attachment or garnishnient under process from a state 
court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. {{ 1386, 1397, 1398, 
1404-1406; Dec. Dig. <S=»497.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by Alfred H. Woodman and others against the Wil- 
liamsville, Greenville & St. I^ouis Railway Company and others. From 
an order denying his motion for leave to file intervening pétition, 
David H. Glass appeals. Affirmed. 

AssFor other casea ses same topic & KEY-NUMBEB in aU Key-Numbered Digeats & Indexa* 
t Rehearing denied August 23, 1915. 
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E. H. Gamble, of Kansas City, Mo., for appellant. 
Irvin V. Barth, of St. Louis, Mo. (John S. Leahy and Walter H. 
Saunders, both of St. Louis, Mo., on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is an appeal from an order denying 
leave to intervene in a foreclosure suit. Some citizens and résidents 
of the Dominion of Canada who held mortgage bonds of a railroad 
Company of Missouri had brought suit in the court below to foreclose 
the mortgage. A receiver was appointed, the bonds were deposited 
with a spécial master of the court, and a decree of foreclosure and 
sale was rendered. In this situation the appellant, a citizen of Illinois, 
sought to intervene to assert and enforce against some of the com- 
plainants an unliquidated claim for damages for breach of contract. 
He averred in his proposed intervening pétition that personal service 
of process could not be made on the complainants in the United States, 
and that they had no property in this country which he could subject 
to his claim, except their bonds in the possession of the spécial master 
and the corresponding interest in the decree of foreclosure ; also 
that there v^'ere other creditors of the complainants who were similarly 
situated, for whose benefit, if they desired, his proceeding might inure. 
He prayed that the spécial master be ordered to hold the bonds in 
his possession subject to the décision of the issues between him and 
the complainants, that they be required to answer, and that he bave 
judgment for his damages and a lien on their bonds and the proceeds, 
etc.; also that, if such relief be denied, he be then authorized to sue 
them in a state court and bave foreign attachment of their property 
by garnishment of the spécial master. 

[1] The appellant claims a right to intervene because he would 
otherwise be without remedy. He cannot maintain an independent 
action at law in a court of the United States, for the reason that com- 
plainants cannot be found for service, and foreign attachment, so 
called, is not a permissible instrument for initiating jurisdiction in 
those courts. Nor can he maintain an action by attachment in a state 
court where jurisdiction might be so acquired because the property 
to be reached is in custodia legis. But the riglit of intervention does 
not necessarily follow from the absence of other remedy. It is not 
permissible to load a case with collatéral issues. An intervener should 
bave some interest in or claim to the demand in suit, or some con- 
nection with, interest in, or lien upon the subject-matter of the liti- 
gation, and the appellant bas none of thèse. He bas no claim, légal 
or équitable, to the mortgage bonds, nor légal or équitable interest in 
or lien upon the property of the défendant company or the fund to 
be administered, nor is he interested as an unsecured creditor of the 
défendant with rights that might be affected by the foreclosure. 

[2] His unliquidated claim against complainants does not even ap- 
pear to bave grown out of or to hâve relation to any phase of the 
cause of action or the subject-matter in the court below. It is out- 
side of and foreign to the litigation. In effect he asks the court to 
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admît him to the suit to qualif y him for intervention by taking cogni- 
zance of an extraneous claim ordinarily justiciable only at law and by 
creating for it a lien upon property of complainants in the court's pos- 
session. That would be extending the jurisdiction of a court of equity 
in a foreclosure suit quite beyond précèdent. If that were permissible, 
the court could be required to entertain innumerable claims having 
no connection with the subject-matter, nor with the proper disposi- 
tion of the cause. Some cases are so circumstanced that intervention 
is an absolute right; others rest in the discrétion of the trial court, 
whose action will not be reviewed on appeal. Crédits Commutation 
Co. V. United States, 91 Fed. 570, 34 C. C. A. 12; Id., 177 U. S. 311, 
20 Sup. Ct. 636, 44 L. Ed. 782. Appellant's claim is, in respect of 
the subject-matter of the suit, neither with nor against any of the 
parties, and in a légal sensé it cannot be affected by the decree. It 
is so remote as not to hâve challenged the discrétion of the trial court. 

In support of appellant's contention, some gênerai expressions are 
cited from the opinions in Crédits Commutation Co. v. United States, 
supra, Minot v. Mastin, 95 Fed. 734, 37 C. C. A. 234, and United 
States V. Philips, 107 Fed. 824, 46 C. C. A. 660. In the first of thèse 
the intervention sought was to protect a statutory right in connection 
with the property involved in the main suits. The déniai of the appli- 
cation was held to be within the discrétion of the trial court, and was 
affirmed by this court and by the Suprême Court. In Minot v. Mastin 
the petitioners sought possession of property in the court's custody to 
which they asserted a paramount right. In United States v. PhiHps 
the claim set up is not disclosed. This court merely held that, sincç 
it was sometimes diljScult to distinguish between interventions of ab- 
solute right and those resting in the discrétion of the court, it is better 
practice to grant an appeal from orders denying them. Quite clearly 
thèse cases are not warrant for an intervention hère. In this connec- 
tion, see United States v. Eisenbeis (D. C.) 88 Fed. 4 (Intervention 
of Hogg, Adm'r). 

[3] We also think the court did not err in declining to authorize a 
gamishment of the spécial master to make foundation for an action 
in a State court. The custody of the spécial master was the custody 
of the law. The property of a litigant so held is not subject to attach- 
ment or garnishment from another jurisdiction. In re Argonaut Shoe 
Co., 187 Fed. 784, 109 C. C. A. 632. The doctrine is old, and its rea- 
sons rest in considérations of orderly judicial procédure. Whether 
the court might hâve waived it need not be considered. Its adhérence 
was not erroneous from any view, 

The order is affirmed. 
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LINES et al. v. ATLANTIC TRANSPORT CO. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 176. 

SHIPPINO ®=»106 CONTEACTB OF AïFEEIGHTMENT — EXEMPTIONS IN BlLLS OF 

Lading. 

A provision In bills of lading prepared by the carrier that the sliip 
is "not aecountable to any extent for bullion, specie, * * * nor for 
any otber goods of whatever description above the value of £20 per 
package, unless the value be herein expressed and extra freight as may 
be agreed on be pald," held void, as ambiguous and open to the con- 
struction that it was the intention of the carrier thereby to exempt it- 
self from any liability whatever in case of packages exceeding £20 in 
value, if the question should arlse in a country where such exemption 
Is sustained as valid, but which exemption uuder the law of ,the United 
States is void. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 225, 226, 414- 
419; Dec. Dig. <S=5l06.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree in favor of libel- 
ants. The suit was brought to recover the value of one case of mer- 
chandise short delivered by respondent's steamship. The value of the 
missing case was over $500. The bill of lading contained the fol- 
lowing clause : 

"Not aecountable to any extent for bullion, specie, precious metals (manu- 
factured or unmanufactured), plated articles, glass, china, jewelry, articles 
used for jewelry, precious stones, trinkets, watehes, clocUs, timepieces, mo- 
saics, bills, banknotes of any country, orders, notes, or securities for payment 
of money, stamps, maps, letters, writings, title deeds, paintings, engravings, 
pictures, statuary, silks, furs, lace or cashmere (manufactured or unmanufac- 
tured), made up into clotUes or otherwise, contained in any package or parcel, 
whatever niay be the value of such articles, nor for any other goods of what- 
ever description above the value of £20 per package, unless the value be 
herein expressed and extra freight as may be agreed on be paid." 

"The shipowner is not to be liable * * * in any case for more than the 
Invoice or declared value of the goods, whichever shall be the least * * * " 

Burlingham, Montgomery & Beecher, of New York City (N. B. 
Beecher and Roscoe H. Hupper, both of New York City, of counsel), 
for appellant. 

Harrington, Bigham & Englar, of New York City (D. R. Englar, 
of New York City, of counsel), for appellees. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Manifestly there is ambiguity in this 
sentence. It is not the first occasion where ambiguity in a provision 
of this sort has corne before the courts. In Calderon v. Atlas Steam- 
ship Co., 170 U. S. 272, 18 Sup. Ct. 588, 42 L. Ed. 1033, the clause was 
given one construction in the District and Circuit Courts and a différ- 
ent one in the Suprême Court The clause in that case read as fol- 
lows: 

©=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"The carrier shall not be Uable for gold, sllver, buUlon, spede, documents, 
Jewelry, pietures, embroideries, workg of art, silks, furs, china, porcelaln, 
watches clocks or goods of any description wliicli are above the value of $100 
per package, unless bills of lading are signed therefor, with the value there- 
in expressed, and a spécial agreement is made." 

Referring to this last-quoted clause the Suprême Court said : 
"A party to a contract is responsible for amblguity In his own expres- 
sions, and has no right to induce another to contract wlth him on the suppo- 
Bition that his words mean one thing, while he hopes the court will adopt a 
construction by which they would mean another thing more to his advantage." 
"In this case the contract is one prepared by the respondent itself for the 
gênerai purposes of Its business. With everj' opportunlty for a cholce of 
language, it used a form of expression which clearly indicated a désire to 
exempt itself altogether from liability for goods exceeding $100 in value per 
package, and It has no right to complain if the courts hold It to hâve in- 
tended what it so plainly expressed." 

With this suggestion as to the importance of the use of clear and 
unambiguous language by the party who prépares a document, by 
whose provisions both parties are to be bound, we may consider what 
interprétation should be given to the bill of lading clause in the case 
at bar. The draughtsman undertook to provide for two classes of 
goods : 

A. BulHon, specie, watches, etc. 

B. AU other goods not specified in A. 

As to A he unmistakably provided that there should be no liability 
whatever — a provision void hère, but valid elsewhere. 

As to B, it is asserted that he provided that in the event of loss there 
should be a liabiHty not greater than i20 per package. That clause 
would be valid hère and elsewhere. If it were merely this that the 
draughtsman undertook to provide, he might very easily hâve worded 
the clause so that he would hâve expressed that idea and that only. 
But we are inclined to believe that he had another object. He wished 
to obtain ail the relief he could under the law hère — in case injury to 
goods in class B came before our courts. He also wanted to get the 
broader relief which the law elsewhere entitled him to secure, if he 
could, and therefore phrased the clause so that if injury to goods in 
class B came before an English court he could argue that, if they were 
worth over i20 a package, the ship should not be liable at ail. 

We do not doubt he had the Calderon clause before him, and that 
he tried to phrase a double-barreled form of exemption which would 
give him in each country the utmost relief that the laws of each would 
admit of. Of course, the form was not drawn for this spécifie voyage. 
It is a gênerai one prepared to meet ail cases. Being ambiguous, and 
its object being to relieve a carrier from its légal obligation, we think 
it should be construed against the carrier. If he has not made his 
exception clearly and unmistakably in the form our courts recognize as 
valid, he has not made one he can en force hère. 

We do not think that the cases cited, Hobbs v. McLean, 117 U. S. 
567, 6 Sup. Ct. 870, 29 L. Ed. 940, D., h. W. v. Kutter, 147 Fed. SI, 
77 C. C. A. 315, Wash. & I. R. R. v. Cœur d'Alêne Ry., 160 U. S. 77, 
16 Sup. Ct. 231, 40 L. Ed. 355, and A. Leschen & Sons Co. v. Mavflow- 
er G. M. & R. Co., 173 Fed. 855, 97 C. C. A. 465, 35 L. R. A. (N.'S.) 1, 

223 F.— iO 
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which hold that an ambiguous contract should be construed so as to 
make it a légal rather than an illégal one, apply, because the clause 
(even if construed to provide for total exemption) would be légal in 
some jurisdictions, and this ship might be called on to respond for 
damage claims in either place. 
The decree is affirmed, with interest and costs. 



NEW TORK, N. H. & H. E. CO. v. MOONET. 

(Circuit Court of Appeals, Second Circuit, April 13, 1915.) 

No. 240. 

Masteb and Sebvant <g=>116 — Masteb's Lœability for Injuet to Seevant — 
Deebctive "Scaffoldinq." 

Labor Law N. Y. (Consol. Laws, c. 31) § 18, which prohiblts the fumish- 
ing for use of an employé unsafe, improper, or unsultable scafColdlng, etc., 
net so constructed as to give proper protection to the life and limb of 
the workman, applies altliough the injured workman built or helped to 
build the defective structure, and a plank, supported between two glrders 
of the bridge, upon which the workman lay when paintlng the under 
side of parts of the bridge, is a "scaffolding" within the meaning of the 
statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 207 ; 
Dec. Dig. <S=»116. 

For other définitions, see Words and Phrases, First and Second Séries, 
ScafCold.] 

In error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a judginent in favor of 
défendant in error, who was plaintiff bclow. The action, to recover 
for Personal injuries, was brought under the Labor Law of the state 
of New York, the négligence charged being the failure to furnish a 
saf e place in which to work. Plaintiff was painting the ironwork of an 
unfinished bridge. In the course of bis work it was necessary for him 
to lie down on a plank resting on portions of the iron work so as to 
reach the under part of a girder. The main question in the case is the 
construction to be given to section 18 of the Labor Law, which reads 
as f ollows : 

"Section 18. Scaffoldiug for Use of Employés. A person employing or di- 
rectlng another to perform labor of any kind in the érection, repairing, al- 
tering or painting of a house, building or structure shall not furnish or erect, 
or cause to be furnished or erected for the performance of such labor, scaf- 
folding, hoists, stays, ladders or other mechanical contrivances which are 
unsafe, unsultable or Improper, and which are not so constructed, placed 
and operated as to give proper protection to the life and limb of a person 
so employed or engaged. Scaffolding or staging swung or suspended from 
an overhead support, or erected with stationary supports, more than twenty 
feet from the ground or floor, except scaffolding whoUy within the interior 
of a building and which covers the entire floor space of any room therein, 
shall hâve a safety raU of sultable material properly bolted, secured and 
braced, rising at least thirty-four inches above the floor or main portions 
of such scafiEolding or staging and extending along the entire length of the 

^:s>FoT other cases see same toplc & KSY-NUMBSR in aU Key-Numbered Digeste & Indexes 
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oBtslde and the ends thereof, wlth such openlngs as may be necessary for 
the delivery o( materials, and properly attached thereto, and such scaffoldlng 
or staging shall be so fastened as to prevent tbe same from swaying from 
Ole building or structure." 

J. M. Gibbons, of New York City (J. W. Carpenter, of Brooklyn, of 
counsel), for plaintiff in error. 

S. A. Syme, of Mt. Vernon, N. Y., for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The temporary platform on which 
plaintiff was working consisted of a plank placed between two girders. 
This is substantially the same structure as that which was passed upon 
in our décision in Steel & M. Co. v. Reilly, 210 Fed. 437, 127 C. C. A. 
169 (December 9, 1913), where a plank was laid diagonally upon two 
trusses. That such a structure is "scafïolding" within the meaning of 
the New York Labor Law was settled for this circuit, by that décision. 
In Ford Motor Co. v. Donaldson (November 10, 1914) (C. C. A.) 218 
Fed. 350, we also held that the statute applied when the injured party 
builds or helps to build the scafïold. We said ; 

"We find nothing in the statute which supports the proposition contended 
for and supported by several Appellate Division décisions that the section 
does not apply when the injured party himself builds, or helps build, the 
scafCold. On the contrary, it seems to be the object of the act to make the 
master hâve scaffolds built by men compétent to build them properly, not 
by the workman who la to use them — quite frequently not himself an ex- 
perlenced carpenter." 

Thèse décisions dispose of the main question in the case at bar. The 
story of the plaintiff, which under the verdict we must take to be cor- 
rect on ail matters in conflict, is that when he and his partner (co- 
worker) were putting the plank in place, he told the foreman that the 
plank was too short and asked for a rope to tie it with. It was Satur- 
day afternoon, about an hour before the close of work for the day. 
That the foreman said there were no ropes there then — such ropes as 
there were were in use by other men — but that on Monday the foreman 
would hâve them there, and to do the best they could with the planks 
that were on hand. The évidence showed that sometimes thèse planks 
were lashed to what they rested on, which might prevent slipping or 
tilting; there was certainly sufficient to sustain a finding by the jury 
that the scaffolding erected for the performance of plaintiff's part of 
the work was "unsafe, unsuitable or improper" and not so constructed 
and placed "as to give proper protection to the life and limb of " a work- 
man thereon. 

The latter part of the section provides in the case of scaffolding more 
than 20 feet above the ground or floor that the same shall be so fasten- 
ed as to prevent the same from swaying. In the case of such a scaffold 
it might be held as matter of law that the employer was négligent if 
it were not so fastened. But this spécifie requirement for scaffolding 
20 feet above the ground would not preclude the finding that a scaffold 
less than 20 feet above the ground was not reasonably saf e and suitable, 
when the testimony shows that it is unsafe, that lashing it would hâve 
made it safe, and that reasonable prudence and foresight would hâve 
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indicated that it should be lashed. As indicative of what reasonable 
prudence would suggest in this case we hâve thèse circumstances : (1) 
Sometimes planks placed as thèse were, were lashed, and there were 
ropes on the work vi'hich the men could use for lashings ; (2) plaintiff 
himself asked for a rope to lash this plank with ; (3) the f oreman, when 
asked for the rope, did not say it was unnecessary, but that there 
would be a rope provided on Monday. 

We do not find any error in the charge about the shortness of the 
plank. Plaintiff's theory that a longer plank would not hâve tilted 
sideways may or may not hâve been correct, but that is not important. 
The court charged, more favorably than défendant was entitled to, that 
défendant would not be liable if he gave the employés adéquate and 
proper material to build the scafïold with. Plaintiff testified that there 
were long planks as well as short planks available ; the court charged : 

"If you do concliide that he conld hâve used a longer plank because it 
would jam [the theory of plalntifC was that if It jammed it would not tilt] ; 
then I cannot charge you as a matter of law that the shortness of the plank 
had anythlng to do with the Injury." 

Since the plaintiff's own évidence showed that there were long as 
well as short planks available, défendant was not prejudiced by this 
charge. 

In view of the construction we put upon the statute, the other as- 
"iignments of error need not be discussed. 

Judgment affirmed. 



BELL et al. v. MORLET et al. 

(Circuit Court of Appeals, Ninth Circuit May 24, 1915.) 

No. 2573. 

1, Wbavt> ®=39 — Fraudulent Repeesentations — What Constitute — "Ac- 

TIONABLE FRATJD." 

To constitute actionable fraud, it must appear: (1) That défendant 
made a material représentation; (2) that it was false; (3) that when he 
made It he knew it was false, or made it recklessly, without any knowl- 
edge of its truth and as a positive assertion; (4) that he made it with 
the intention that it should be acted upon by plaintiff ; (5) that plaintiff 
acted in reliance upon it; and (6) that he thereby suflered injury. 

[Ed. Note.— For other cases, see Fraud, Cent. Dig. § 8 ; Dec. Dig. <®=59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Actionable Fraud.] 

2. Vendob and PuBCHASEJi <g=>36 — Fbaudulent Représentations bî Ven- 

DOR— What Constitute. 

Statements made by an agent for the sale of land to the purchaser as 
to the quantity of timber on the land, known by the purchaser to hâve 
been based on a cruise made by others some years before, and therefore 
merely a matter of opinion, and so far as appears made in good faith, do 
not amount to fraudulent représentations which will constitute a défense 
to an action for the purchase price, even if the quantity was overesti- 
mated. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
40, 52, 53 ; Dec. Dig. (S=36.] 

â=9For other cases eea same topic & KEV-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Vendob and Puechaseb <®=3274 — Suit to Enfobce Lien tob Purchase 
MoNET — Défenses — Deiect in TIitle of Vendor. 

TJnder the law of Washington by whlch the reglstration of a deed is 
net essential to Its validity as between the partlesi nor as to others ex- 
cept subséquent purchasers for value without notice, the fact alone that 
a deed was by mlstake recorded in the miscellaneous record, and that 
the grantor therein afterward made a conveyance to another, without 
any showing that the second grantee was a bona fide purchaser, or even 
that he claimed tltle, does not make eut a défense of failure of title in 
behalf of a subséquent grantee under the flrst deed in a suit to enforce a 
lien for the purchase money. 

[Ed. Note. — ^For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
769-771; Dec. Dig. ©=274.] 

On Appeal from the District Court of the United States for the 
Southern Division of the Western District of Washington ; Edward E. 
Cushman, Judge. 

Suit in equity by Mary C. E. Morley and Fred Morley against R. C. 
Bell, Mary A. Bell, and the American Surety Company of New York. 
Decree for complainants, and défendants appeal. Afèrmed. 

Kollock, ZoUinger & McDowall, of Portland, Or., for appellants. 
Platt & Platt and Hugh Montgomery, ail of Portland, Or., for ap- 
pellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This is an appeal by the défendants from 
a decree foreclosing a purchase-money mortgage on certain timber 
lands in the state of Washington. The answer contains two défenses, 
or partial défenses : The first is that the agent who acted for the ap- 
pellees in the sale of the property to the appellants for the purpose 
of inducing the appellants to make the purchase represented that the 
firm of James D. Lacey & Co., with whom he was connected, had care- 
fully and accurately cruised the property ; that there was on the prop- 
erty as shown by such cruise, exclusive of hemlock, 11,584,000 feet, 
board measure, of good merchantable timber, that the appellants pur- 
chased the property relying on thèse représentations ; that in truth and 
in fact there was upon the property only 7,916,919 feet of merchant- 
able timber, exclusive of hemlock, and that the appellants were dam- 
aged thereby in the sum of $9,167.57. As a further partial défense it 
was averred that the title to 40 acres of the timber land had f ailed to the 
damage of the appellants in the sum of $2,500. The court below over- 
ruled both of those défenses, and upon thèse rulings the assignments of 
error are based. 

[ 1 ] It is a sufiScient answer to the first assignment of error to say 
that, on conflicting testimony of the two witnesses who conducted the 
negotiations leading up to the sale, the court below found against 
the charge of fraud, and there is nothing in the record to lead us to 
a différent conclusion. But aside from ail this, the représentations., 
if made, were not actionable. 

$=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe 
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To constitute actionable fraud it must appear: 

"(1) That défendant made a materlal représentation ; (2) that It was false ; 
(3) that when lie made It he knew that It was false, or made It recklessly, 
without any knowledge ot Its truth and as a positive assertion ; (4) that he 
made It with the intention that it should be acted upon by plaintiffi ; (5) that 
plaintiff acted in reliance upon it; and (6) that he thereby sufCered injury." 
20 Cyc. 13. 

[2] In the présent case the parties had before them, pending the 
negotiations for the sale, certain estimâtes showing the quantity of 
timber on the land according to a cruise made some years before. 
This cruise was not made by the agent who represented the appellees 
in the negotiations for the sale of the property; he had no personal 
knowledge as to the quantity of timber on the land, and did not claim 
to hâve. Any statement made by him was therefore a mère matter of 
opinion, based on information furnished by third persons, known by 
the appellants to be such, and, so far as the record discloses, that 
opinion was expressed in the utmost good faith. 

"To furnish grounds for an action of deceit the représentation must be of 
a matter susceptible of approximately accurate knowledge, and must be in 
form or substance an assertion importing knowledge on the part of the speak- 
er. A statement which by reason of its form or subject-matter amounts 
merely to an expression of opinion is not actionable, for it is one upon which 
reliance cannot safely be placed." 20 Cyc. 17. 

"It is clear, however, that if the misrepresentatlon is made, not in the 
form of an unqualified assertion implying personal knowledge, but as upon 
information and belief, and the speaker really believes the statement to be 
true, he cannot be held liable, although tUe person to whom it is made suffers 
injury from acting in reliance thereon." 20 Cyc. 31. 

[3] The second défense is equally without merit. It appears from 
the testimony that the appellees deraigned their title to 40 acres of the 
timber line embraced in the mortgage through mesne conveyances 
from Christopher William Whitford and wife. Whitford and wife 
conveyed the property to one Ernest Strong, Strong conveyed to the 
appellee, Mary E. C. Morley, and the appellees to the appellants. 
Through inadvertence or mistake the deed from Whitford to Strong 
was recorded in the Miscellaneous Records in the office of the county 
recorder. Subséquent to the deed to Strong the Whitfords, by a sec- 
ond deed, conveyed the same property to certain parties in New Mex- 
ico. The appellants contend that the registration of this deed in the 
Miscellaneous Records did not constitute constructive notice, and that 
the title of the appellants was defeated by the subséquent conveyance 
from the Whitfords to the parties in New Mexico. This conclusion 
does not follow. Under the laws of the state of Washington registra- 
tion is not essential to the validity of a deed. A deed is valid without 
registration as between the parties, and as to ail others, except bona fide 
purchasers and incumbrancers for value and without notice. No proof 
was ofïered hère tending to show that the New Mexico parties were 
purchasers for value and without notice. Indeed, there was an entire 
absence of testimony tending to show that they even claimed an in- 
terest in the property. The défense of failure of title was therefore 
not established, and we deem it unnecessary to consider either the ef- 
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fect of the warranty contained in the deed, or of the collatéral agree- 
ment entered into at the time of the conveyance. 
There is no error in the record, and the judgment is affirmed. 



DBLAWARE, L. & W. E. CO. v. CABONI. 

(Circuit Coiirt of Appeals, Second Circuit April 13, 1915.) 

No. 205. 

L OoiTRTS <&=»406 — Re,view — Action Tkied Befoee Refeseb. 

Where an action at law was by stipulation tried before a référée, the 
only question revlewable by an appellate court Is whether the conclu- 
sions of law are supported by the.findings of fact. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1103; Dec. Dlg. 
<S=o406; Appeal and Error, Cent. Dlg. §§ 3385, 3387-3391, 3393.1 

2. Masteb and Servant <S='137 — MAsrEE's Liability eoe Injtjby to Sbïbvant 

— Négligence of Teain Engineeb. 

A train engineer held not chargeable with négligence for falling to 
glve proper waming of hls approach to a gang of track workmen, where 
he blew the whistle when half a mile distant 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg, §§ 
269, 270, 273, 274, 277, 278 ; Dec. Dlg. <S=>137.] 

3. Mastee and Servant <®=>137 — Masteb's Liability foe Injuet to Servant 

— Failtjre to Maintain Lookout for Track Workmen. 

A finding that a railroad conapany was négligent in falling to station 
a watchman or lookout to give warning of the approach of trains to la- 
borers working on the track held supported by findings of fact that 
there were some 30 or 40 workmen in différent gangs, and that when 
at work some of them could not well see approaching trains. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. g§ 
269, 270, 273, 274, 277, 278; Dec. Dig. ©=137.] 

In Error to the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment in 
favor of défendant in error who was plaintiff below. The action was 
brought to recover damages for the death of Salvatore Orsini, who 
was killed by being run over by a train on defendant's railroad. The 
action was brought under the fédéral Employers' Act of 1908 (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]). 

E. Hollister and Rogers, Locke & Babcock, ail of Buffalo, N. Y., for 
plaintiff in error. 

Lanza & Miceli, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] This cause was tried before a 
référée; the only questions open to us are whether the conclusions 
of law are supported by the findings of fact. We cannot pass upon al- 
leged errors in finding or in refusing to find; nor can we supplé- 
ment the findings by référence to the testimony. Campbell v. Boy- 
reau, 21 How. 223, 16 L. Ed. 96; Andes v. Slauson, 130 U. S. 435, 

^:s>PbT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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9 Sup. Ct. 573, 32 L. Ed. 989 ; David Lupton's Sons Co. v. Automo- 
bile Co., 225 U. S. 489, 32 Sup. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 
1914A, 699; Edenbom v. Sim, 206 Fed. 275, 124 C. C. A 339. 

The findings are inartificially drawn, conclusions of law being in 
some instances embodied in what purport to be findings of fact. Re- 
distributing them the f acts are as f ollows : 

Plaintiff's intestate was a track laborer in the employ of défend- 
ant, working with a pick, loosening dirt between the ties of the west- 
bound track of def endant's railroad near Owego station ; five other 
workmen were engaged in the same gang at that place. He was struck 
by a west-bound work train of défendant, receiving injuries froni 
which he died. The work in which he was engaged was of a nature 
which required him to work in a bent and incHned position. The 
défendant had not stationed near thèse six workmen any person to be 
on the lookout and to give them warning of the approach of trains. 
The train in question consisted of an engine, 15 ballast cars, and a 
caboose ; the engine was at the westerly end of the string of cars, run- 
mg backwards, with its tender first, drawing the cars behind it. 
The engine whistle was blown half a mile from the place of the ac- 
cident, and the train was in plain sight from that point up to the 
point where the accident occurred. After the engine whistled and 
while it was approaching the track gangs, the foreman and two as- 
sistant foremen blew their hand whistles as notice to ail of the men to 
keep clear of both tracks while the train passed. 

There is no finding as to how many gangs there were, nor as to the 
location of def endant's gang relatively to the others. 

It is further found that deceased must hâve heard the engine whis- 
tle blow one-half mile away. 

As conclusions of law from thèse facts it was found that : 

(1) The engineer was négligent in not giving proper and sufficient 
warning of the approach of the train. 

(2) That défendant was négligent in not stationing near deceased's 
gang any person to be on the lookout and to give them warning of 
the approach of trains. 

(3) That deceased should hâve exercised more care when he heard 
the engine whistle blow, and that he thus contributed somewhat to the 
accident. 

(4) That plaintifï is entitled to judgment for $2,500. 

The third conclusion is clearly supported by the findings. There is 
no finding as to the speed of the train ; certainly, if it had been going 
at any unusual or extraordinary speed, some such finding would hâve 
been made. Moreover, even if it were going at the speed of 60 miles 
an hour — a most unreasonable hypothesis in the absence of any proof 
in its support — ^the deceased had 30 seconds after the whistle blew to 
take care of himself ; two or three steps would hâve put him in a place 
of safety. 

[2] The first conclusion is not supported by the findings. The 
engine whistle, indicating the approach of this work train, was blown 
a half mile off from the place where the deceased was working ; it 
gave him ample warning to protect himself if he heard and heeded 
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it. The conclusion that the engineer was négligent is not warrantée! 
by the findings. 

[3] As to the second conclusion we think that reasonable prudence 
required the stationing of some one to look out for the approach of 
trains and to warn the workmen when such approach was seen. The 
men were in a position where, some of them at least, could not see an 
approaching train ; they were engrossed in their occupation, and con- 
ditions of wind and weather might be expected to prevent the engine 
whistle from attracting their attention. Since it is found as a fact 
that no one was so stationed to look out for and warn this body of 
workmen — there were some 30 or 40 of them in the différent gangs — 
we are satisiied that the second conclusion was a proper one. 

The fourth conclusion naturally folio ws as an inference from the 
second and third ; $2,500 is a very moderate award for the death of 
Orsini, even though his own négligence contributed. 

Judgment affirmed. 



HOME BANK FOR SAVINGS t. LOHM. 

(Circuit Court of Appeals, Fourth Circuit. May 25, 1915.) 

No. 1339. 

Bankeuptct <g=»440 — -Review — Appeal or Révision as Pbopeb Rembdt. 

Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1913, § 9608), 
gives the Circuit Courts of Appeals jurlsdiction to superintend and révise 
in matters of lavr the proceedings of the bankruptcy courts. Section 25a 
(3) authorlzes appeals from judgments allowlng or rejecting debts or 
claims of $500 or more. Held that, vi'here a claim of $3,500 was presented 
for allowaiice as a preferred clalm, the elaim of préférence belng based 
upon an attachment levy vvithin four months before bankruptcy, a decree 
denying the elaim of préférence should hâve been reviewed by appeal, 
and not by pétition to revise. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. ®=440. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the United States for the Northern District 
of West Virginia, at Clarksburg, in Bankruptcy; Alston G. Dayton, 
Judge. 

In the matter of Wilhelmina Wittigschlager, bankrupt ; A. L. Lohm, 
trustée. On pétition by the Home Bank for Savings to superintend 
and revise. Pétition dismissed. 

Homer W. Williams, of Clarksburg, W. Va., for petitioner, 
R. R. Wilson, of Clarksburg, W. Va., for respondent. 

Before PRITCHARD, KNAPP, and WOODS. Circuit Judges. 

PRITCHARD, Circuit Judge. This is a pétition to superintend 
and revise, in matter of law, proceedings in the District Court of the 
United States for the Northern District of West Virginia. It appears 

^ssFoT otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexa' 
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that on the 21st day of May, 1913, the Home Bank for Savings insti- 
tuted a suit in debt in the circuit court of Harrison county, W. Va., 
against Wilhelmina Wittigschlager, and on the 22d day of May, 1913, 
the bank procured an attachment in such action, which was duly levied 
upon the goods of Wilhelmina Wittigschlager. Thereafter, on the 
12th day of August, 1913, on the pétition of three creditors, Wil- 
helmina Wittigschlager was adjudged a bankrupt. 

Among other things, the Home Bank for Savings proved a debt of 
$3,500, with interest, as a preferred claim against the property upon 
which the levy was made; the préférence being based upon the levy 
and création of the lien while Wilhelmina Wittigschlager was suivent. 
The question was referred to the référée, who, after hearing the tes- 
timony, discovered that he was interested in the litigation to such an 
extent as to disqualify him, which fact was reported to the District 
Judge; whereupon the District Judge, after considering the various 
pleadings, pétitions, and orders, entered the f ollowing mémorandum : 

■ "The Circuit Court of Appeals for tlie Ninth Circuit, in Cook v. Roblnson, 
194 Fed. 785, 114 0. C. A. 505, has distlnctly decided tlie question liere involv- 
ed. So, substantially, has the Circuit Court of Appeala for the Seventh Cir- 
cuit (In re Kiehards, 96 Fed. 935, 37 C. C. A. 034)— botli holding section C7f of 
the Bankruptcy Act to take preeedence over section 67c; that under 67f ail 
légal proceedlngs, including attachments, instituted within four months of 
the filing of bankruptcy pétition, are vacated in case an adjudication in bank- 
ruptcy folio ws and that such adjudication is conclu slve détermination of the 
insolvency of the debtor within such period. I am in fuU accord with thèse 
rulings, and believe them to be based upon sound principles and correct con- 
struction of the Bankruptcy Act. I will therefore svistain the trustee's ob- 
jection to the claim for préférence made by the Home Bank for Savings, and 
counsel for trustée may prépare a decree accordingly." 

The petitioner excepted to the decree entered pursuant to the fore- 
going mémorandum, and, as we bave stated, is hère with a pétition to 
superintend and revise in matter of law the proceedings of the lower 
court. 

It is insisted by counsel for respondent that the pétition should be 
dismissed, in that it appears that the decree of the lower court relates 
to the validity of a lien contested on a claim presented to the référée. 
The Suprême Court, in the case of Coder, Trustée, v. Arts, 213 U. S. 
223, 29 Sup. Ct. 436, 53 h. Ed._ 772, 16 Ann. Cas. 1008, has ruled di- 
rectly on this point. That portion of the opinion which is pertinent is 
as f ollows : 

"Under the circumstances of this case it seems to us that the pétition (as- 
serting the lien) was incident to the claim, * * * and was a bankruptcy 
proceeding under section 2, clause 7, within the meaning of section 25, regu- 
lating appeals in bankruptcy proceedings, and that the decree upon it was not 
'a judgment allowing or rejecting a debt or claim of five hundred dollars or 
over,' within section 25a(3), and was not an independent ground of apjwal. 
» * « ijjie contest in the Otis Case, as in this, was over the claim pre- 
sented, and, Incidentally, to establlsh a lien upon the bankrupt's estate. 

"It is insisted, however, that Inasniuch as the trustée in the case at bar 
made no objection to the amount found due upon the notes by the District 
Court, and only sought by his appeal to further contest the right to the securi- 
ty asserted by Arts, that his sole remedy was, under section 24b, to hâve a 
revision In the Circuit Court of Appeals by a pétition flled for that purpose, 
and that the Circuit Court of Appeals should hâve dismissed the attempted 
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appeal. But we are of opinion that the character of the proceedlng must be 
determined by the nature of the claim set up against the trustée in bank- 
ruptcy, and, as section 25b gives an appeal to the Circuit Court of Appeala 
from a judgment allowing or rejecting a debt or claim of $500 or over, that 
the appeal was properly allowed in this case, and brought before the Circuit 
Court of Appeals the validity of the claim and the lien • * * securing 
the debt." 

That the petitioner presented its claim for allowance or rejection is 
admitted. The évidence relating to the vahdity of this daim is in- 
corporated in the record, and certain other documents relating to mat- 
ters that transpired before the référée are incorporated in a document 
entitled "Respondent's Addendum to Transcript of Record." Thus 
it will be seen that this cause falls clearly within the ruie announced in 
Coder, Trustée, v. Arts, supra, and that petitioner's remedy in this 
instance was by an appeal in pursuance to section 25a(3). 

For the reasons stated therein, the pétition to superintend and revise 
is distnissed. 



PACK et al. v. THOMPSON. 
(Circuit Court of Appeals, Ninth Circuit. May 24, 1915.) 

No. 2535. 
Mines and Minebals ig=23 — Minino Claims — Foefeitubb of Intebest to 

CO-OWNEB FOB NONCONTISIBUTIOI^ TO ASSESSMENT WOBK. 

To entitle a part owner of a minlng claim to forfeit the interest of an- 
other part owner, under Rev. St. § 2324 (Comp. St. 1913, § 4620), which 
requires $100 worth of assessment work to be done on each claim an- 
nually until patented, and pro vides that, 11 any part owner shall fall 
or refuse to contribute hls proportion, his interest may, on notice, be 
forfeited to his co-owners "who hâve made the requlred expendltures," 
it must appear that the one clalming the forfeiture has done the requl- 
site amount of work to protect the tltle to the claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 51- 
59, 114; Dec. Dlg. <@=23.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Benjamin F. 
Bledsoe, Judge. 

Suit in equity by E. Thompson against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchinson. From an order granting a pre- 
liminary injunction, défendants appeal. Affirmed. 

Suit in equity by the appellee, plaintlfE in the court below, for a decree 
preventing a forfeiture by the appellants, défendants in the court below, of 
the appellee's interest in and to 175 certain placer mining claims, sltuate 
upon Searles Borax Lake, San Bernardlno county. Cal., for an accountlng, 
and for an injunction pendente lite restralnlng the appellants from taking any 
steps to i)erfect or establish a forfeiture of the appellee's interest in and 
to such claims. The appellee, E. Thompson, plaintifi: in the court below, wlll 
be referred to as the plaintiff. The appellants, Thomas W. Pack, Stella 
Schuler, and Joseph E. Hutchinson, défendants in the court below, wlll be 
referred to as the défendants. The plaintiff, a citizen and résident of the 
State of New Jersey, flled his Mil against the défendants, citizens and rési- 
dents of the State of Calilomia, In the court below, on November 24, 1914. 
The allégations thereof, so far as materlal on this appeal, are as foUows: 

£=9For oUier cases see sa^e toplc & KEY-NUMBËK in ail Key-Numbered BigesU & ladezei 
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That durlng the year 1910 the plalntlff, together with the défendant 
Thomas W. Pack and others, duly located and recorded 175 certain placer 
mlning claims, deslgnated particularly as the "Soda No. 1 Placer Mining 
Olalm" to and includlng the "Soda No. 152 Placer Mining Claim" and the 
"Soda No. 196 Placer Mining Claim" to and including the "Soda No. 218 
Placer Mining Claim," situate upon Searles Borax Lake, county of San Ber- 
nardlno, state of Callfomia ; that the plaintilï ever since the date of the 
locations has been, and was at the time of the filing of the bill of complaint, 
the owner and holder of an undivided one-eighth interest in and to each of 
such mining claims. It was further alleged that during the month of Sep- 
tember, 1914, the défendants caused to be served upon the plaintlfC a certain 
notice, denominated a "Notice of Forfelture:" ïhe notice was annexd as 
an exhlbit to the complaint It Is dated September 14, 1914, and by its terms 
the plaintifC was notified that tlie défendant Thomas W. Pack had expended 
durlng the years 1911 and 1912 the sum of $5,600 for labor and Improvements 
upon the placer mining claims set forth in the bill of complaint, for the pur- 
pose of coniiJlying with the requirements of section 2324 of the Revised Stat- 
utes of the United States, and the amendments thereto, concerning the 
performance of annual labor upon mining claims, and that such sum was 
the only money expended by any of the owners during those years on such 
claims for the purposo of complying with the statute. The plaintiff was fur- 
ther notified that during the years 1911 and 1912 the défendant Pack was a 
co-owner with the plaintiff, being the owner of an undivided one-eighth 
Interest in the claims ; that subséquent to the making of the expenditure of 
¥5,()00 the défendant transferred his one-eighth interest in the claims to the 
défendant Stella Schuler, and that the latter had transferred the one-eighth 
interest to the défendant Joseph K. Hutchinson, who was at the time of the 
giving of the notice the owner thereof. The plaintitï was further notified 
that the défendants had received no contribution from the plaintiff for hia 
proportion (one-eighth) of such expenditure, and that demand was thereby 
made upon him for such proportion, amounting to the sum of $700, and, if 
such payment or contrilmtionj was not made withln 90 days from service 
of the notice upon the plaintiff, the interest of the plaintiff in the mlnkig 
claims would become the property of the défendants. 

It is further set forth in the bill that by the alleged notice of forfelture It 
Is clalmed that the défendants expended the sum of $5,600 for assessment 
work for the years 1911 and 1912 on the claims ; that the statutes of the 
United States and the statutes of the state of Callfomia require that $100 
in labor or Improvements be expended upon each separate claim for each 
year ; that the sum of ,$35,000 would be requlred to fuUy represent each and 
ail of said 175 mining claims for the years 1911 and 1912 ; that it cannot b« 
aseertained from the alleged notice of forfelture upon which separate placer 
mining claim or claims out of the 175 claims the défendant Pack, or the other 
défendants, claim to hâve expended money for labor or improvements for 
the years 1911 and 1912. It is alleged In the complaint that, if the défendants 
were allowed to proeeed under tlie alleged notice of forféiture, they would, at 
the expiration of 90 days from the date of the service of the same, flle and 
record a copy of the notice of forfelture and an affldavit of service with the 
county recorder of San Bemardlno county. Cal., and claim and assert that 
ail of the right, title, and interest of tho plaintiff in and to the claims, and 
each of them, had been duly and legally forfeited and extinguished ; that 
by means thereof a cloud would be cast upon the title and interest of the 
plaintiff in the mining claims, and the plaintiff would be comijelled to insti- 
tute and prosecute a great number of sults, at great expense, to remove 
such cloud ; that the plaintiff has no plain, spcedy, or adéquate remedy at 
law in the premlses, and, unless the défendants were restrained from pro- 
ceding to forfeit the title and interest of the plaintiff In the claims, the 
plaintiff would be irrevocably and irreparably damaged and injured, and 
would be defrauded and deprlved of ail his right, title, and Interest in and 
to the claims and each of them. 

The plaintiff prayed for a decree preventing a forfelture of the Interest 
owned by him in the mining claims, for an accounting for ail moueys be- 
longing to Pack and used and expended by him for annual assessment work 
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for the years 1911 «jod 1&12 upon the clalms, and that the court ascertain 
and détermine the amount, if any, due from the plaintiff to the défendants 
as hls proportionate share of the cost of such assessment work, and for an in- 
junction during the pendency of thls suit restraining the défendants and 
their agents and attomeys from taking any steps to perfect a forfeiture of 
the plalntlfE's Interest In the claims, and from taking any steps to cast a 
cloud upon the title of the plaintiff therein. 

Upon the filing of the bill a restraining order and an order to show cause 
were issued by the court below, and on December 15, 1914, after hearing, an 
Injunctlon pendente lite was granted, restraining and enjoining the défend- 
ants, and each of them, and their attorneys, agents, and servants, from in any 
way or manner taking any steps towards forfeiting or declaring a forfeiture 
of the plaintifC's right, title, and interest in and to the mining claims set 
forth In the complaint, pursuant to or in accordance with the alleged notice 
of forfeiture annexed to the complaint, untll the final hearing and détermi- 
nation of the suit, or untll the further order of the court. This appeal is 
from the order granting the Injunctlon pendente lite, and the granting of 
that Injunctlon by the court below constitutes the sole assigument of error. 

Charles W. Slack and Joseph K. Hutchinson, both of San Fran- 
cisco, Cal., for appellants. 

R. P. Henshall, H. L. Clayberg, John B. Clayberg, and Welles 
Whitmore, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). Sec- 
tion 2324 of the Revised Statutes of the United States provides, among 
other things, that: 

"On each clalm loeated after the tenth day of May, eighteen hundred and 
seventy-two, and untll a patent has been issued therefor, not less than one 
hundred dollars' worth of labor shall be performed or improvements made 
during each year. » * * Upon the fallure of any one of several co-owners 
to contribute hls proportion of the expenditures required hereby, the co- 
owners who hâve performed the labor or made the improvements may, at 
the expiration of the year, give such delinquent co-owner Personal notice in 
writing or notice by publication in the newspaper publislied nearest the 
claim, for at least once a week for ninety days, and if at the expiration of 
ninety days after such notice In writing or by publication such delinquent 
should fail or refuse to contribute his proportion of the expenditure required 
by this section, hls interest in the clalm shall become the property of his co- 
owners who hâve made the required expenditures." 

The notice served by Thomas W. Pack, for himself and his suc- 
sessors in interest, informed his co-ovv'ner, Thompson, that he (Pack) 
had expended during the years 1911 and 1912 the sum of $5,600 for 
labor and improvements upon 175 mining claims designated in the 
notice. The expenditure required by the statute for 175 mining claims 
for one year was $17,500, and for two years $35,000. The expendi- 
ture of $5,600 upon the mining claims designated in the notice was 
not the expenditure required by the statute, and was therefore clearly 
not sufficient to entitle Pack or his successor in interest to a forfeiture 
to himself or to them of the interest of the delinquent, Thompson, 
in the claims mentioned in the notice, upon the failure of such delin- 
quent to pay to Pack or his successor in interest his proportion of the 
sum of $5,600, namely, $700, for a one-eighth interest in the 175 
claims. The only labor or improvement required by the statute which 
will entitle a co-owner doing the work or making the improvement to 
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forfaiture f rom a delinquent co-owner of his interest is the expenditure 
of the full sum required by the statute, namely, not less than $100 for 
each claim. In order that the interest of a delinquent co-owner may be 
forfeited, it is essential that tlie entire work shall be performed by 
one or more of the co-owners claiming the forfeiture. Lindiey on 
Mines, § 646, page 1622; The Golden and Cord Lode Mining Claims, 
31 Land Dec. Dept. Int. 178, 181. The notice did not claim that the 
entire work required by the statute had been performed for the years 
1911 and 1912. On the contrary, it conclusively appears from the 
notice that only a small proportion of the work required had been 
performed, and if the amount stated in the notice was ail the work that 
had been performed on ail of the claims, and it is so stated in the no- 
tice, they were then ail subject to relocation, and no interest was saved 
by a partial compliance with the statute. 

The notice being insufficient on its face to entitle the défendants 
to claim a forfeiture of the plaintiff's interest in the mining claims 
mentioned therein, and this also appearing by direct and positive allé- 
gations of the complaint, the court below was right in issuing its 
temporary injunction suspend ing défendants' forfeiture proceedings 
until the actual facts can be ascertained and the questions involved de- 
termined upon the merits. 

The decree of the court below is affirmed. 



PACK et al. v. CARTER. 

(Circuit Court of Appeals, Ninth Circuit May 24, 1915.) 

No. 2538. 

1. Injunction 'S=>180 — Fédéral Courts— Teiipobabt Restbaining Obdïîr. 

A temporary restraiuiug order, granted under Judicial Code (Act 
March 3, 1911, c. 231) § 263, 36 Stat. 1162 (Comp. St. 1913, § 1240), 
which provides that, "whenever notice Is given of a motion for an in- 
junction out of a District Court, the court or judge thereof may, if 
there appears to be danger of irréparable injury from delay, grant an 
order restraining the act sought to be eujolned until the décision upon 
the motion," ceases to be effective without further order of the court 
on the lieariug of the motion for the temporary injunction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 392 ; Dec. Dlg. 
i®=»180.] 

2. Appeau and Ebkob ®=100 — Tempobabt Restbaining Obdeh — Befusal — 

EiGHT of Appeal. 

No appeal lies from an order refusing to dissolve a temporary restrain- 
ing order. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 670- 
680 ; Dec. Dig. (S=»100.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Suit in equity by Cecil C. Carter against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchinson. From an order denying a mo- 

^=aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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tion for vacation of a temporary restraining order, défendants appeal. 
Reversed. 

Charles W. Slack and Joseph K. Hutchinson, both of San Francisco, 
Cal., for appellants. 

R. P. Henshall, H. L. Clayberg, John B. Clayberg, and Welles Whit- 
more, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. It is alleged in the complaint filed by 
the plaintiff in this case that he is the owner and holder of an undivided 
one-eighth interest in and to 175 certain placer mining claims, par- 
ticularly set forth and described in the complaint. The claims described 
in the body of the complaint are the identical claims involved in case 

No. 2535, 223 Fed. 635, C. C. A. , just decided. The plaintiff 

allèges that he derived title thereto, by mesne conveyance, from one 
O. Perkins and Sylvia Perkins, his wife. The complaint is based upon 
an alleged notice of forfeiture, dated September 14, 1914, served upon 
the plaintiff's predecessor in interest by the défendants, wherein the 
latter claim to hâve expended the sum of $4,400 for assessment work 
on certain described claims for the year 1912, and a demand is by the 
alleged notice made upon the plaintiff's predecessor in interest for the 
payment by him to them of a contribution for such assessment v/ork 
on the claims alleged to amount to the sum of $550. The plaintiff 
prayed for an injunction pendente lite restraining the défendants from 
forfeiting his interest in and to the claims in suit. The notice of for- 
feiture served upon the plaintiff by the défendant Pack and his suc- 
cessors in interest, a copy of which is attached to the complaint, dés- 
ignâtes for the claim of forfeiture 42 of the 175 mining claims in which 
the plaintiff claims an undivided one-eighth interest. It satisfactorily 
appears that there is an omission of two claims in the copy of the no- 
tice attached to the complaint as printed in the record, and that the 
original notice referred to 44 claims. The notice is that: 

"I, the nndersigned, T. W. Pack, expended during the year 1912 the sum 
of forty-four hundred dollars ($4,400), in amounts of one hundred dollars 
($100), for labor and improvements upon each of the forty-four (44) foUowing 
described placer mining claims." 

Then followed a description of 42 claims, but we assume that 44 
claims were described in the original notice. This case differs from 
case No. 2535, just decided, in this respect: In this case the défendant 
Pack and his successors in interest hâve described in their notice 44 
claims upon which they claim Pack expended $4,400 during the year 
1912. It suffîciently appears that the $4,400 hère claimed as an ex- 
penditure by Pack on the 44» claims for the year 1912 is part of the 
$5,600 claimed by Pack as having been expended by him on the 175 
claims described in the notice attached to the complaint in case No. 
2535, where such expenditure is claimed to hâve been made for the 
years 1911 and 1912. It appears, further, that said 175 claims included 
the 44 claims involved in this case. The manifest inconsistency of the 
notices in the two cases, which also appears by direct and positive al- 
l^ations of the complaint herein, is sufficient to discrédit the notice 
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in this case, and justifies this court in holding that the proceedings in- 
itiated by Pack and his successors in interest to forf eit the interest of 
the plaintiff in the claims mentioned, under section 2324 of the Revised 
Statutes, should be suspended by a temporary injunction until the ac- 
tual facts can be ascertained and the questions determined upon the 
merits. 

[ 1 ] But there is in the record a question of procédure which we can- 
not overlook. Upon the filing of the verified bill of complaint the court 
below issued ex parte a temporary restraining order, to continue until 
the hearing of the appHcation of the plaintiff for an injunction pendente 
lite. The complaint was filed on December 15, 1914, and the tempo- 
rary restraining order was issued on that date. On December 16, 1914, 
the défendants gave notice that on December 18, 1914, they would move 
the court for an order dissolving the temporary restraining order. 
This motion was in accordance with the provisions of equity rule 73 
(198 Fed. xxxix, 115 C. C. A. xxxix). On December 18, 1914, the 
court on its own motion continued the hearing on this order to Decem- 
ber 21, 1914, the day upon which the hearing was to be had upon the 
order to show cause why a temporary injunction should not issue. On 
December 21, 1914, a hearing was had on défendants' motion to dis- 
solve the temporary restraining order, but no hearing appears to bave 
been had upon the order to show cause why a temporary injunction 
should not issue as prayed for by the plaintiff. 

A temporary restraining order is authorized by section 263 of the 
Judicial Code. This section was formerly section 718 of the Revised 
Statutes. The section provides as foUows: 

"Whenever notice is given of a motion for an injunction ont of a District 
Court, the court or judge thereof may, if there appears to be danger of irrép- 
arable Injury (rom delay, grant an order restraining the act sought to be 
enjoined until the décision upon the motion ; and such order may be grauted 
with or without security, in the discrétion of the court or judge." 

The Suprême Court in Houghton v. Meyer, 208 U. S. 149, 156, 28 
Sup. Ct. 234, 236, 52 L. Ed. 432, held that this section does not deal 
with temporary injunctions, concerning which povver is given in other 
sections of the statutes. The court said : 

"While the statutory restraining order is a species of temporary injunc- 
tion, It Is only authorized, as section 718 imports by its terms, until tha 
pendlng motion for a temporary injunction can be heard and decided." 

[2] By section 129 of the Judicial Code (section 7 of Act March 3, 
1891, c. 517, 26 Stat. 828, as amended by Act Feb. 18, 1895, c. 96, 28 
Stat. 666, Act June 6, 1900, c. 803, 31 Stat. 660, and Act April 14, 1906, 
c. 1627, 34 Stat. 116), no appeal is provided from an order refusing to 
dissolve a temporary restraining order. The reason is obvions. The 
order, when granted without notice, is granted until a hearing, and the 
matter is made returnable at the earliest possible time, and in no event 
more than ten days from the date of the order. As said by the Su- 
prême Court in Houghton v. Meyer, supra, quoting from High on In- 
junctions, par. 3 : 



« 'i 



'A temporary restraining order is dlstlngulshed from an Interlocutory 
Injunction, in that it is ordinarily granted merely pending the hearing of a 
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motion for a temporary Injunction, and its life ceases wlth the disposition of 
that motion and wlthout further order of tlie court, whlle, as we hâve seen, 
an interlocutory injunction is usually granted until tlie coming in of the 
answer or until the final hearing of the cause, and stands as a binding 
restraint until rescinded by the further action of the court' " 

See, also, Wetzstein v. B. & M. Co., 25 Mont. 135, 63 Pac. 1043 ; 
Maloney v. King, 25 Mont. 256, 64 Pac. 668 ; Pleasants v. Vevay, etc., 
Co., 42 Ind. 391. 

The order of the court below, denying the motion of the défendants 
for an order vacating and dissolving the temporary restraining order, 
is reversed, with instructions to take up and consider the application 
of the plaintiff for a temporary injunction. 



PACK et al. y. THOMPSON. 

(Circuit Court of Appeals, Ninth Circuit May 24, 1915.) 

No. 2536. 

Mines ahd Mineeai-s i®=a38 — Mining Clams — Pbocebding to Forfbit In- 

TBREST of CO-OWNEB INJUNCTION. 

Where a part owner of a number of placer mlning claims served no- 
tices of forfeiture on the other part owners under ReY. St. § 2324 (Comp. 
St 1913, § 4620), some relating to ail of the claims, and some to less than 
ail, and which notices were Inconsistent with respect to the assessment 
work claimed to hâve been done, a temporary Injunction was properly 
granted to restrain such forfeiture until a hearing on the merits of a 
suit brought by one of the part owners whose Interest was sought ta 
be forfeited. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 
87%-113; Dec. Dig. ©=38.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Suit in equity by E. Thompson against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchinson. From an order granting a pre- 
liminary injunction, défendants appeal. Affirmed. 

Charles W. Slack and Joseph K. Hutchinson, both of San Fran- 
cisco, Cal., for appellants. 

R. P. Henshall, H. L. Clayberg, John B. Clayberg, and Welles Whit- 
more, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In the présent suit the plaintiff prayed 
for and obtained an injunction pendente lite restraining and enjoining 
the défendants from in any manner taking any steps towards forfeiting 
the plaintiff's right, title, and interest in and to 12 certain placer mining 
claims, particularly set forth and described in the complaint as claims 
Nos. 68 to 72, inclusive, 87 to 91, inclusive, 111, and 112, situate upon 
Searles Borax Lake, San Bernardino county. Cal. 

Ail of such claims are included in the 175 claims involved in case 
No. 2535, 223 Fed. 635, C. C. A. . The complaint is based 

®:3}For other cases see same topio & KEY-NUMBBR ia ail Key-Numbered Digests & Indexas 
223 F.^il 
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upon an alleged notice of forfaiture, dated September 14, 1914, and 
served by the défendants upon the plamtiff, wherein they daim to 
bave expended tbe sum of $1,200 for assessment work upon the claims 
for the year 1911, and they demand the payment by him to them of a 
contribution to such assessment work on the claims alleged to amount 
to the sum of $150, It suffîciently appears that the $1,200 hère claim- 
ed as an expenditure by Pack on the 12 claims for the year 1911 is 
part of the $5,600 claimed by Pack as having been expended by him 
on the 175 claims described in the notice attached to the complaint in 
case No. 2535, 223 Fed. 635, C. C. A. , where such expendi- 
ture is claimed to bave been made for the years 1911 and 1912. It ap- 
pears further that said 175 claims included the 12 claims involved 
in this case. The inconsistency of thèse notices, which also appears 
by direct and positive allégations of the complaint, is sufficient to dis- 
crédit the notice in this case, and justifies this court in holding that the 
proceedings initiated by Pack and bis successors in interest to forfeit 
the interest of the plaintiff in the claims mentioned, under section 2324 
of the Revised Statutes, be suspended by a temporary injunction until 
the actual facts can be ascertained and the questions involved deter- 
mined upon the merits. 
The decree of the court below is affirmed. 



PACK et al. v. THOMPSON. 

(Circuit Court of Appeals, Nlnth Circuit May 24, 1915.) 

No. 2539. 

Mines and Minesals <S=»38 — Mining Claims — Pkoceeding to Foefeœt In- 
tekest ce co-ownek — ikjunction. 

A preliminary injunction held properly granted to restrain forfeiture of 
tlie interest of a part owner of mining claims, under Rev. Sf § 2324 
(Comp. St. 1913, § 4620). 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
871/2-113 ; Dec. Dig. <®=>38.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Suit in equity by E. Thompson against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchinson. From an order denying a motion 
to dissolve a preliminary injunction, défendants appeal. Affirmed. 

Charles W. Slack and Joseph K. Hutchinson, both of San Francis- 
co, Cal., for appellants. 

R. P. Henshall, PI. L. Clayberg, John B, Clayberg, and Welles Whit- 
more, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In this suit the plaintiflf prayed for 
and obtained an injunction pendente lite restraining and enjoining 

<Ê=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the défendants from in any manner taking any steps towards forfeiting 
the plaintiff's right, title, and interest in and to 12 certain placer mining 
daims, particularly set forth and described in the complaint as claims 
Nos. 68 to 72, inclusive, 87 to 91, inclusive, 111 and 112, situate upon 
Searles Borax Lake, San Bernardino county. Cal. 

Ail of such claims are included in tlie 175 claims involved in 

case No. 2535, 223 Fed. 635, C. C. A. , ail thereof in case 

No. 2536, 223 Fed. 641, C. C. A. , one thereof (claim 

No. 70) in case No. 2537, 223 Fed. 645, C. C. A. , and ail 

thereof in case No. 2538, 223 Fed. 638, C. C. A. . The 

complaint is based upon an alleged notice of forfeiture dated Sep- 
tember 14, 1914, and served by the défendants upon the plaintiff, 
wherein they claim to hâve expended the sum of $1,200 for assessment 
work upon the claims for the year 1911, and they demand payment 
by him to them of a contribution for such assessment work on the 
claims alleged to amount to the sum of $150. After the granting of 
the injunction pendente lite, a motion was made by the défendants for 
an order vacating and dissolving the injunctive order. The motion 
was based upon affidavits of the défendants in which some of the 
material allégations of the complaint were denied, but there was no dé- 
niai as to the terms and conditions of the notice of forfeiture. 

The appeal in this case is from an order of the court below refus- 
ing to dissolve the injunction pendente lite. It sufficiently appears that 
the $1,200 hère claimed as an expenditure by Pack on 12 claims for the 
year 1911 is part of the $5,600 claimed by Pack as having been ex- 
pended by him on the 175 claims described in the notice attached to the 

complaint in case No. 2535, 223 Fed. 635, C. C. A. , where 

such expenditure is claimed to hâve been made for the years 1911 and 
1912. It appears, further, that said 175 claims included the 12 claims 
involved in this case. The inconsistency of thèse notices, which also 
appears by direct and positive allégations of the complaint, is sufficient 
to discrédit the notice in this case, and justifies this court in holding 
that the proceedings initiated by Pack and his successors in interest to 
forfeit the interest of the plaintiff in the claims mentioned, under sec- 
tion 2324 of the Revised Statutes, be suspended by a temporary in- 
junction until the actual facts can be ascertained and the questions in- 
volved determined upwn the merits. 

The decree of the court below is affirmed. 



PACK et al. v. THOMPSON. 

(Circuit Court of Appeals, Nintb Circuit. May 24, 1915.) 

No. 2540. 

Mines and Minebals <©=38— Mining Claims — Pboceedings to Foefbtt In- 

TEEEST or OO-OWNEE — INJUNCTION. 

A prelimlnary injunctàon held properly granted to restrain forfeiture 
o£ tlie interest of a part owner of mining claims, under Kev. St. § 2324 
(Oomp. St 1913, § 4620). 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 
87%-113; De& Dig. <S=3S.] 

®=;3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern. Division of the Southern District of California; Benjamin F. Bled- 
soe, Judge. 

Suit in equity by E. Thompson against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchinson. From an order denying a motion 
to dissolve a preliminary injunction, défendants appeal. Affirmed. 

Charles W. Slack, and Joseph K. Hutchinson, both of San Francisco, 
Cal., for appellants. 

R. P. Henshall, H. L. Clayberg, John B. Clayberg, and Welles 
Whitmore, ail of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In this suit the plaintifï prayed for and 
obtained an injunction pendente lite restraining and enjoining the de- 
fendants from in any manner taking any steps towards forf eiting the 
plaintifï's right, title, and interest in and to 44 certain placer mining 
claims, particularly set forth and described in the complaint as claims 
Nos. 1 to 31, inclusive, 48 to 50, inclusive, 67, 70, 73, 86, 92, 113, 114, 
130, and 218, situate upon Searles Borax Lake, San Bernardino coun- 
ty, Cal. 

AU of such claims are included in the 175 claims involved in case 

No. 2535, 223 Fed. 635, C. C. A. , one thereof (claim No. 70) 

is included in case No. 2536, 223 Fed. 641, C. C. A. , ail thereof 

are included in case No. 2537, 223 Fed. 645, C. C. A. , ail there- 
of are included in case No. 2538, 223 Fed. 638, C. C. A. , and 

one thereof (claim No. 70) is included in case No. 2539, 223 Fed. 

642, C. C. A. . The complaint is based upon an alleged notice 

of forfeiture, dated September 14, 1914, and served by the défendants 
upon the plaintiff, wherein they claim to bave expended the sum of 
$4,400 for assessment work upon the claims for the year 1912, and 
they demand payment by him to them of a contribution for such as- 
sessment work on the claims, alleged to amount to the sum of $550. 
After the granting of the injunction pendente lite, a motion was made 
by the défendants for an order vacating and dissolving the injunctive 
order. The motion was based upon affidavits of the défendants, in 
which some of the material allégations of the complaint were denied, 
but there was no déniai as to the terms and conditions of the notice of 
forfeiture. 

The appeal in this case is from an order of the court below refusing 
to dissolve the injunction pendente lite. The allégations of the com- 
plaint are in ail material respects similaf to the allégations of the com- 
plaint filed in case No. 2537. For the reasons set forth in the opinion 

filed in that case (223 Fed. 645, C. C. A. ), we are of opinion 

that the injunction was properly granted. 

The decree of the court below is affirmed. 
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PAOK et al. v. THOMPSON. 

(Circuit Court of App«als, Ninth Circuit May 24, 1915.) 

No. 2537. 

MlPiTES AND MlNEEAI,S ©=338 — MiNING CLAIMS — PEOCEEDINGS TO FOEMIT IN- 

TEBEST or CO-OWNEB— INJUNCTION. 

A preliminary injunction held properly granted to restraln forfeiture 
of thé interest of a part owner of nainiiig claims, uiider Eev. St. § 2324 
(Comp. St. 1913, § 4620). 

[Ed. Note. — For otlier cases, see Mines and Minerais, Cent. Dig. §§ 
871/2-113; Dec. Dig. <®=^38.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Benjamin F. 
Bledsoe, Judge. 

Suit in equity by E. Thompson against Thomas W. Pack, Stella 
Schuler, and Joseph K. Hutchmson. From an order denying a motion 
to dissolve a preliminary injunction, défendants appeal. Affirmed. 

Charles W. Slack and Joseph K. Hutchinson, both of San Francisco, 
Cal., for appellants. 

R. P. Henshall, H. L. Clayberg, John B. Clayberg, and Welles Whit- 
more, ail of San Francisco, Cal, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In the présent suit the plaintiff prayed 
for and obtained an injunction pendente lite restraining and enjom- 
ing the défendants from in any manner taking any steps tovvards for- 
feiting the plaintifï's right, title, and interest in and to 44 certain placer 
mining claims, particularly set forth and described in the complaint as 
claims Nos. 1 to 31, inclusive, 48 to 50, inclusive, 67, 70, 72, 86, 92, 
93, 113, 114, 130, and 218, situate upon Searles Borax Lake, San Ber- 
nardino county, Cal. 

Ail of such claims are included in the 175 claims involved in case 

No. 2535, 223 Fed. 635, C. C. A. , and one thereof (claim 

No. 70) is involved in case No. 2536, 223 Fed. 641, C. C. A. . 

The complaint is based upon an alleged notice of forfeiture, dated 
September 14, 1914, and served by the défendants upon the plaintiff, 
wherein they claim to hâve expended the sum of $4,400 for assessment 
work upon the claims for the year 1912, and they demand the payment 
by the plaintiff to them of a contribution to the assessment work on 
the claims alleged to amount to the sum of $550. The allégations of 
the complaint are in ail material respects similar to the allégations 

of the complaint in case No. 2536, 223 Fed. 641, C. C. A. , 

just decided. 

For the reasons set forth in the opinion filed in that case, the de- 
cree of the court below is affirmed. 

€=:3For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In re INTBRBOBOUGH REALTY CO. 

Pétition of WOLFE. 
(Circuit Court of Appeals, Second Circuit. April 21, 1915.) 

No. 199. 

Bankruptcy <&=>311 — Provablb Debts — Bonds of Corpobation. 

A provision in bonds of a banltrupt corporation tliat at maturity of 
the bonds, if after the corporation sliall hâve pald its debts and 5 per 
cent, annual dlvldends on Its stock, tbere sball reinain a surplus, ,it sball 
be dlvlded between the bondholders and stoclîholders, does net operate to 
defeat the right of bondholders to prove their daims as gênerai creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 497-500; 
Dec. Dig. €=311.] 

Pétition to Revise Order of the District Court of the United 
States for the Southern District of New York. 

This cause cornes hère upon appeal from an order denying the ap- 
plication of Wolfe to be given préférence in payment over the claims 
of bondholders. He is the holder of a note of the bankrupt for $4,500 
which recites the deposit with him, as collatéral security for its pay- 
ment, of 150 shares of the capital stock of the company. 

E. M. Otterbourg, of New York City, for petitioner. 

D. B. Simpson, of New York City, for respondent. 

Hamilton, Gregory & Freeman, of New York City (William H. 
Hamilton and Norman C. Conklin, both of New York City, of coun- 
sel), for bankrupt. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Ail the other creditors— some of them bondhold- 
ers, others contract creditors — proved their claims as gênerai cred- 
itors, The bonds contain a provision for sharing at maturity in the 
net profits, and it is contended that in conséquence they are to be 
treated as stock. 

Appellant relies on Cass v. Realty Securities, 148 App. Div. 96, 132 
N. Y. Supp. 1074; Id., 206 N. Y. 649, 99 N. E. 1105, approved by us 
in Re Fechheimer-Fishel Company, 212 Fed. 357, 129 C. C. A. 33. 
Thèse décisions do not cover the case at bar. The bondholders are 
promised only repayment of the amount of money loaned, with in- 
terest; it being further provided that at maturity, if after the cor- 
poration shall hâve paid ail its debts and also 5 per cent, per annum on 
the stock, there shall be any surplus left, such surplus shall be divided 
between the stockholders and the bondholders. Such a provision 
does not operate to defeat the bondholders' claim to prove as gên- 
erai creditors for principal and interest. 

Order affirmed. 

^=3For other cases see same topic & KEY-NUMBBR In ail Key-Numberefl Dlgesta & Indexes 
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MIBHLE PEINÏING PRESS & MFG. CO. v. WHITLOCK PPJNTING 
PRESS & MFG. CO. 

(Circuit Court of Appeals, Second Circuit April 13, 1915.) 
No. 224. 

1. Patents i®=3328 — VALiDrrr and Infkingement — Mechanical Movembnt. 

The Hodgman patent, No. 664,151, for a mechanical movement designed 
for use on a Miehle printing press, covers a patentable imfirovement, and 
discloses invention; also held infringed. 

2. Patents ©=37— "Patentabu: Novelty" — Impbovement of Existing 

Steucttjee. 

"Patentable novelty" Is sometimes found in discovering vrhat Is the dif- 
ficulty with an existing structure, and wliat change in Its éléments will 
correct the difflculty, even Uiough the means for introducing that élé- 
ment into the conibination are old, and their adaptation to the new pur- 
pose involves no patentable novelty. 

[Eu. Note. — For other cases, see Patents, Cent Dig. §§ 41^4 ; Dec. Dig. 
©=>37. 

For other définitions, see Words and Phrases, First and Second Séries, 
Novelty.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Southern District of New York, dismissing the bill. The suit was 
brought for infringement of United States patent No. 664,151, 
granted December 18, 1900 (apphcation filed January 21, 1898), to 
WilHs K. Hodginan for a mechanical movement. 

C. C. Dinthicum, of Chicago, 111., and Frederick L. Emery, of Bos- 
ton, Mass., for appellant. 

G. D. Seymour, of New Haven, Conn., O. E. Edwards, Jr., and 
Louis W. Southgate, both of New York City, and Chas. T. Hawley, 
of Holden, Mass., for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Although the patented device is 
entitled broadly as a "mechanical movement," the spécification states 
that it is particularly adapted for use in a certain type of printing 
press; it can be sustained only as an improvement on the mechanism 
of that type of printing press, as the actual movement of the part of 
the mechanism with which it is concerned is effected by means well 
known in the mechanic art. 

The gist of the invention, as the patentée states, consists essentially 
in the use of a plane-faced actuating-block and means for maintaining 
it in proper position relative to the devices with which it intermittently 
co-operates. 

The type of printing press referred to is the Miehle press, United 
States patent No. 322,309, July 14, 1885. The invention of this press 
was a great advance in the art. It involved the motion back and forth 
of the bed of the press — a very heavy part — at high speed, The move- 

®=»For other cases eee same topic & KEY-NUMBER in ail Key-Nuœbered Digests & Indexes 
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ment of the bed was accomplished by a toothed wheel, which always 
moved clockwise and engaged alternately with racks in the bed, above 
and below the wheel. The heavy bed acquired momentum which had 
to be gradually reduced, stopped, and the direction of movement re- 
versed. This was accomplished by a stud on the toothed wheel, called 
a reversing member, which engaged alternately with guideways at 
each end of the machine. Thèse guideways were vertical; when the 
stud was in one of them it bore against one side of the guideway, 
gradually checking the movement of the bed to which the guideway 
was attached and finally initiating a movement of the same in a reverse 
direction, just as the teeth of the gear wheel engaged with the rack to 
continue the reverse motion. As no question arises as to opération of 
the Miehle press itself, further détails of its structure seem unneces- 
sary. The claim of the patent in suit, on which complainant relies 
reads as f ollows : 

"3. In a reversing mechanlsm, a reciprocating member, relatively movable 
shoes carried tliereby to form a guideway, a reversing member movable in 
a circular patli and having parallel plane hearinff-faces, to enter said guide- 
way intermittently aud co-operate with tlie shoes, means to position the hear- 
inff-faces of said reversing member to enter tlie guideway and means to ef- 
fect relative movement of the shoes to permit the entrance to and departure 
of the reversing member from the guideway." 

Some of the éléments of this claim are Miehle's ; such of them as in- 
dicate Hodgman's improvement we hâve italicized. Every one agrées 
that Miehle made a highly meritorious invention ; it revolutionized the 
art and bas stood the test of time. Like every such invention involv- 
ing a complicated structure it was, of course, susceptible of improve- 
ment; whether any particular improvement would itself constitute pat- 
entable invention is an open question, to be decided upon considération 
of such improvement. 

Miehle secured reversai of motion of heavy parts, without jar or 
disturbance, by means of a stud on the gear wheel, the wheel which 
alternately meshed with upper and lower rack. That stud (during a 
half-revolution of the wheel) passed through a guideway ; it then (dur- 
ing two révolutions) passed unguided through the air and entered an- 
other guideway through which it passed (during a half révolution). 

Miehle's stud was round and had a cylindrical sleeve on it to reduce 
friction. This had def ects ; or perhaps, as it may better be expressed, 
it was not as efficient as it might be. Because stud and sleeve were 
cylindrical, the sleeve made line contact only with the guide with 
which it engaged. This increased wear and tear; not only would the 
roller itself wear, but it tended to wear the guides. This necessitated 
the very best workmanship and materials. Moreover, any jarring of 
the press would cause the roller to jump across from one guide to the 
other, which was undesirable. 

Hodgman, while retaining the Miehle stud with its two guideways 
and a flight through the air between one guideway and the other, bas 
substituted for the cylindrical sleeve a square side block, presenting 
long parallel sides to travel in contact with the walls of the guideways. 
Thus guides and block will wear longer — the block can be made of 
softer material and more cheaply than a roller. We do not understand 
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that any one contends that the Miehle press is not at ail improved by 
the use of a square-sided block; certainly défendant, which uses such 
a block, cannot so contend. Inasmuch as the block is constantly leav- 
ing one guideway and entering another, it must always — especially when 
in the air and not controlled by guides — be maintained in position, top 
side up, without any rotative motion whatsoever about its own axis. 

No one disputes the proposition that it was common knowledge that 
a square-sided engagement with a guide would hâve the advantages 
above pointed out. 

The défendant contends that it was "obvions" that the frictional roU- 
er of Miehle did not provide satisfactory wearing surfaces; that it was 
"obvious" that this was a defect which should be ehminated ; that it 
was "obvious" that it would be eliminated if a square-sided block 
were substituted for the roller, the stud and guideways remaining sub- 
stantially the same as bef ore. 

If this be so then Judge Mayer was correct, and it is not necessary 
to add anything to his discussion of the mechanics of the case, because 
the only thing lef t for Hodgman to do with thèse "obvious" stiggestions 
before him would be to secure right-side-up position for his squared 
block and two well-known mechanical devices (the "planetary gear" 
and the "parallel links") were available to secure it; given the ap- 
préciation of the defect and the realization that the square-sided block 
would remedy it, the détails of the structure would seem to be within 
the range of the ordinary skilled mechanic, who would use either the 
planetary gear, as Hodgman did, or the parallel links, as défendant 
does. 

We must admit that, looking at the situation as laymen, unskilled 
in mechanics, and enlightened by the situation as it is after the event, 
we would be inclined to agrée with défendant in its statement of what 
was obvious before Hodgman appeared. But in our opinion the record 
does not indicate that this is ail there is to Hodgman's improvement. 
Past expérience has shown us that what may seem obvious after dis- 
closure was not obvious before, even to persons skilled in the art. 
Brunswick Balke Co. v. Thum, 111 Fed. 904, 50 C. C. A. 61 ; Schenck 
v. Singer Mfg. Co., 77 Fed. 841, 23 C. C. A. 494. 

If the defect of line engagement in the Miehle press were so obvi- 
ous, it must hâve been perceived soon after his presses began to be 
used. It must be assumed that defects of that sort, when they can be 
rectified without much expansé, are corrected by improvements when- 
ever the method of improving them is obvious. One would suppose 
that, soon after the Miehle press got into use, its defect of line engage- 
ment would be apparent, and that the skilled persons who had devised 
it and were operating it would be prompt to improve it. 

But this is not what happened; Miehle's patent was issued in 1885, 
but Hodgman's substitute of the square-sided block on the Miehle stud, 
moving sometimes in guideways, sometimes f ree, does not appear until 
his application is filed in 1898. Why was it that the art waited 14 
years before it modifîed the Miehle engaging stud by covering it with 
a square block, instead of a roller ? Two modifications appeared dur- 
ing that period, Wood in 1892, Huson in 1896; but, although both used 
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a square block, in neither did the block leave and enter successive guide- 
ways ; in both the block, or what is its équivalent, is always in a guide- 
way. Their devices départ further from Miehle than does Hodgman. 
Tliey tnay be better or worse than Hodgman's change. Hodgman's 
change is the simpler, and if it were as obvious, as défendant contends, 
why did the more complicated changes of Wood and Huson first ap- 
pear ? The record indicates, as it did in the cases of the sewing machine 
treadle and the bowling alley bail return way, that there is something 
about the improvement of Hodgman which marks it as an expédient — 
simple, no doubt — but net naturally suggesting itself to the man skilled 
in the art. 

[2] Patentable novelty is sometimes found in discovering what is 
the difficulty with an existing structure and what change in its éléments 
will correct the difficulty, even though the means for introducing that 
élément into the combination are old and their adaptation to the new 
purpose involves no patentable novelty. So in this case, if Hodgman 
was the first one to perceive that the roller sleeve would handicap the 
Miehle structure and that a block sleeve on the crank pin entering and 
leaving guideways would relieve the handicap, if it took him years to 
find this out, and if in the meantime skilled persons who wanted to 
make Miehle's structure a success suggested neither the difficulty nor 
the remedy, we are inclined to think that for his particular improve- 
ment Hodgman was entitled to a patent. 

It is contended that this argument is without weight, because the 
Miehle Company, which has owned the Hodgman patent for some 
time, does not incorporate his improvement in the machines which it 
makes and sells. The Hodgman patent became the property first of 
the Huber Company, and afterwards of its successor, the Huber-Hodg- 
man Company. During the period of their ownership between 400 and 
500 printing presses involving Hodgman's invention were made and 
sold, a gross business of about $1,500,000, covering a period of 10 
years. Then the Miehle Company bought out the Huber-Hodgman 
Company's business, taking this patent and olhers with the rest of the 
assets. What business reasons hâve influenced the Miehle Company 
since then to make and market its presses without incorporating the 
Hodgman squared block we do not know. Possibly some other changes 
in the old structure are found to be more economical or more efficient ; 
that art may hâve progressed far beyond Miehle and Hodgman; as 
to that the record is silent. But it is significant that défendant does not 
use the round sleeve of Miehle, nor the continuons guiding of Wood or 
Huson, but the identical square-sided block of Hodgman, moving part- 
ly in guideways, partly not so moving, and held always in proper posi- 
tion for ingress into a guideway. Miehle's patent has expired; the 
cylindrical sleeve on the round stud is free for défendant to use; if 
Hodgman's device is not an improvement of Miehle's there is no ap- 
parent reason why défendant should use it ; Miehle's will answer every 
purpose. Nevertheless défendant does use Hodgman's device, and has 
been willing to go to the expense of a lawsuit to maintain its right to 
do so, when it would hâve cost it nothing to use the old device of 
Miehle's expired patent. 
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In our opinion, Hodgman's change was an improvement, and, for 
the reasons above indicated, it was a patentable improvement. In- 
f ringement is plain ; the claim does not confine the patentée to any par- 
ticular "means" for maintaining the square-sided block in position. 

The decree is reversed, with costs of this appeal, and cause remand- 
ed, with instructions to decree in conf ormity with this opinion. 



HILDRETH v. AUERBACH et aL 

(Clrcnlt Court of Appeals, Second Circuit March 9, 1915.) 

No. 166. 

1. Patents <&=>328 — Infkingement— Candt-Pdlling Machine. 

The Hlldreth patent. No. 832,384, for a candy-pulling maclilne, neld 
not Infringed. 

2. Patents €=328 — Vauditt and Ineeingement— Candy-Pulling Ma- 

chine. 

Ttie Thibodeau patent, No. 857,770, for a candy-pulling machine, held 
valid and infringed. 

3. Patents <S=i198 — Assignment— Form of Acknowledgment. 

The acknowledgment to the assignment of a patent, reçiuired by Rev. 
St. § 4898 (Comp. St. 1913, §• 9444), is sufflcient, if in a form good at com- 
mon law. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 277; Dec Dig. 
<g=19S.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon cross-appeals from a decree of the Dis- 
trict Court, Southern District of New York. The suit was brought for 
alleged infringement of two patents, both owned by complainant — No. 
832,384, granted October 2, 1906, to complainant for a candy-pulling 
machine, and No. 857,770, granted June 25, 1907, to Charles Thibo- 
deau, assignor, for a candy-pulling machine. The District Judge, 
following the Court of Appeals for the Fourth Circuit, held that the 
earlier of thèse patents was invalid ; he f ound infringement of claims 
1, 8, 18, and 19 of the Thibodeau patent, Judge Hand's opinion will 
be found in 223 Fed. 545. 

Paul Armitage, of New York City (Macleod, Calver, Copeland 
& Dike and George P. Dike, ail of Boston, Mass., of counsel), for 
complainant. 

J. L. Levy, of New York City, for défendants. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Judge Hand followed the earlier 
opinions of Judge Rose and of the Court of Appeals for the Fourth 
Circuit, but evidently with considérable doubt. We are of the opinion 
that in thèse earlier opinions too broad a construction was given to the 
earlier Dickinson patent, which was found to négative invention in 
Hildreth. Dickinson first showed the "in and out" or "figure 8" mo- 

<gs»For other cases see same topio & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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tion of the pulling parts, and claimed it distinctively ; but he showed 
no means for supporting the candy, except the trough in which it 
Des. He repeatedly refers to the trough as the "candy support," as 
a "réceptacle for supporting the candy," the "object of said trough 
being merely to receive and support the batch of candy." He says, 
however : 

"I hâve shown a trongh for supporting tlie candy ; but any suitable support 
may be used vvhlcli bas the capacity for supporting the candy while it is being 
<3Ï>erated upon." 

Since he made this gênerai suggestion as to supporting the candy, 
and since he was a pioneer in providing the "figure 8" motion, a 
meritorious improvenient in tlie art, infringement of his patent might 
be found in the Hildretli device, which uses the "figure 8 motion" 
and supports the candy otherwise than by the trough. But it by no 
means follows that Hildreth, who was apparently the first to support 
the candy above tlie trough, table, or cliamber bottom, aiso a meri- 
torious improvenient, was not entitled to a patent for the new method 
of supporting which he showed. It is, however, unnecessary to dis- 
cuss this branch of the case, because the statc of the art would pre- 
clude Hildreth from obtaining any broad construction of his claim, 
which we are satisfied is not infringed by defendant's device, where 
the supports are arranged horizontally instead of vertically. The 
resuit on either view of the case would be an affirmance of so much 
of the decree as dismisses the bill for infringement of the Hildreth 
patent. 

[2,3] As to the Thibodeau patent, we concur fully with Judge 
Hand's reasoning and conclusion. The form of acknowledgment 
to the eighth assignment, which was excepted to on the trial, reads: 

"Then personally appeared Léo Piel, trustée, by me personally kuown, who 
acknowledged the foregoiug instrument by him subscribed to be his free aet 
and deed." 

This is a sufficient acknowledgment at common law. We are sat- 
isfied that ail that section 4898, Rev. Stat. U. S., requires is an ac- 
knowledgment good at common law, not one which shall conform to 
some spécial régulations as to acknowledgments which may be from 
time to time enacted in one or other of the différent states. 

The decree is affirmed, without costs to either party. 



In re FINI3MAN. 

(District Court, E. D. Pennsylvania. March 12, 1915.) 

No. 5293. 

1. Bankbuptcy ®=>81 — Pebition — Sufferina Peeeeeence — "Act of Bank- 

B0PTCY." 

Under Bankr. Act July 1, 1898, c. 541, § 3a, 30 Stat 546 (Comp. St 
1913, § 9587), makingi it an "act of banljruptcy" for a person when In- 
solvent to permit a créditer to obtain a préférence and to fail to hâve 
the préférence vacated at least ûve days before a final sale or other dis- 
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position of tlie property, a pétition wtiich allèges the insolvency of the 
alleged bankrupt and tliat bie suffered and permitted certain credltors to 
obtain a préférence by suffering a judgment to be rendered against blin 
and an attachment and exécution issued tbereon against tlie gamisbee, 
and that judgment had been obtained against tlie gamisbee, is sufficient, 
since tbe rendering of the judgment against the garnishee is as final a 
disposition of the property as a sale nnder exécution. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 59, 113-H8, 
125; Dec. Dig. <S=81. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

2. Bankbuptcy <s=3S1 — Pétition — Suffeeing Peefebence. 

The averment that a préférence was obtained by that procédure, and 
that judgment and exécution and attachment had been issued, and judg- 
ment entered against the garnishee, Is necessarily an averment that the 
debt garnisheed was the propeity of the défendant. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125; Dec. Dig. <®=^81.] 
S. Bankbuptcy <S=395 — Hearing — Pétition and Answeb. 

The alleged bankrupt eannot hâve the case set down for hearing on 
pétition and ansvver, slnee in such a hearing the averments of the an- 
swer are to be taken as true. 

[Ed. Note.— For other cases, see Banki-uptcy, Cent. Dig. §§ 132, 140, 145 ; 
Dec. Dig. i^^^dô.] 

In Bankruptcy. Proceedings against Samuel Fineman. On mo- 
tion to dismiss the pétition. Motion denied. 

Meyer Sack, of Philadelphia, Pa., for petitioning creditors. 
Abraham Wernick, of Philadelphia, Pa., for alleged bankrupt. 

DICKINSON, District Judge. [1] A statement of the record facts 
in this case is necessary to bring out the question involved. On No- 
vember 7, 1914, a pétition in an involuntary proceeding was filed. The 
act of bankruptcy intended to be averred was the third of those set 
forth in section 3a of the act. The ground of bankruptcy is that 
usually referred to as an act of "préférence." It may be noted hère 
that three things together constitute the act of bankruptcy. The al- 
leged bankrupt must hâve been insolvent; he must hâve suffered or 
permitted a creditor to obtain a préférence through légal proceedings ; 
and he must hâve failed to hâve had such préférence vacated at least 
five days before a final sale or other disposition of the property af- 
fected by such préférence. The averments of the pétition by means 
of which the insolvent is to be made subject to the provisions of the 
Bankruptcy Act are that the alleged bankrupt is insolvent and has suf- 
fered and permitted certain of his creditors to obtain a préférence 
through légal proceedings. The préférence set forth is the suffering 
of a judgment and an attachment in exécution to be issued thereon 
against an insurance company as garnishee, and that judgment had 
been obtained against the garnishee in the proceedings, the amount 
of which is about to be paid over to the creditor thus preferred. 
There is a further averment of the failure of the alleged bankrupt 
to hâve the préférence thus obtained vacated. No other ground of 
bankruptcy is suggested. 

^saFor other cases iee sama topic £ KEY-NUMBER in aU Key-Numbered Disests & Indsxef 
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It is évident that no decree of adjudication can be entered unless the 
above averments bring the proceeding within the quoted section of 
the Bankruptcy Law. It is equally clear that the securing by a créd- 
iter of the amount of his claim through attachment in exécution pro- 
ceedings is a "final disposition of property affected by such préférence" 
as effectually as if he had received payment from the proceeds of a 
sale under a writ of fieri facias or venditioni exponas. There is no 
necessity or excuse even for discussing the question, as it has been set 
at rest in a number of adjudications. In re Harper (D. C.) 105 Fed. 
900. Essentially the same question was disposed of in Re Goldie 
Fisher (D. C.) 219 Fed. 638. The différence of views expressed by 
the respective counsel is due to the overlooking by counsel for the 
bankrupt of the distinction between cases in which the attachment in 
exécution proceedings bave gone no further than the issuance of the 
writ and those in wbich they hâve progressed beyond the point of a 
judgment against the garnishee. It is to be observed that the distinc- 
tion is analogous to that between cases in which a judgment has been 
recovered, but no sale or other disposition of the property of the al- 
leged bankrupt threatened, and those in which a sale through exécu- 
tion process is impending. 

[2] It seems to be an extremely technical view (although there is 
some sanction for it in judicial expressions) to take of a pétition that, 
because there is no averment of the fact that the debt attached is the 
property of the défendant in the judgment, there is therefore no aver- 
ment that any property of the alleged bankrupt is affected "by a préf- 
érence." In the first place, the averments are of the fact of the préf- 
érence; and in the second place, the averment of a judgment and 
issuing of an attachment in exécution upon that judgment, and foUow- 
ing this a judgment against the garnishee, necessarily carries a state- 
ment of the fact that there was property of the défendant out of 
which the préférence was obtained. 

The motion to dismiss the pétition is therefore disallowed. 

[3] In order to dispose of the above question, we hâve, at the re- 
quest of counsel, treated the proceeding before us as a motion to dis- 
miss. The record fact, however, is that an answer was filed. This an- 
swer raises questions of fact which must be disposed of. The re- 
spondent cannot set down the proceedings for hearing on pétition and 
answer, because the necessity of such a hearing is that the averments 
of the answer be accepted as verity. The petitioners, if they deem 
themselves entitled to a decree of adjudication notwithstanding the 
answer, might so set down the case; but for obvious reasons the re- 
spondent cannot do so. The proceeding must take its regular course, 
and its progress may be expedited by any of the parties interested. 

The pétition of cortain creditors to intervene may be filed, and the 
prayer of the pétition is granted. 
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In re SEDGWICK;. 
(District Court, D. Massachusetts. Aprll 20, 1915.) 

No. 20435. 

L DoinciLE (@=10 — Evidence — Sdfficienct. 

On motion to dlsmiss a voluntary pétition In bankruptcy, évidence held 
not to shovf that ttie bankrupt had established a domicile wltlim the 
territorial jurisdiction of the court. 

[Ed. Note.— For other cases, see Domicile, Cent Dig. § 39; Dec. Dlg. 
(S=>10.] 

2. Domicile ®=a4 — Reqtjisites — Acts. 

Intention alone Is not sufflcient to establlsh a domicile, which Is a man'a 
permanent home, as distiuguished from transitory résidences; but such 
Intention must be supported by acts to become effective. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. §§ 5-23; Dec. 
Dig. ©=4. 

For other définitions, see Words and Phrases, First and Second Séries, 
Domicile.] 

3. Domicile ®=3l0 — Evidence, — Eegisteation. 

The acts of town authorities in registering a man as a voter and 
assessing a poil tax agaiust him are évidence of his domicile, but are not 
judicial déterminations, concluslvely establlshing his status. 

[Ed. Note. — For other cases, see Domicile, Cent Dig. § 39; Dec. Dig. 
®==>10.] 

In Bankruptcy. Voluntary proceedings by Robert Sedgwick. On 
motion to dismiss the pétition for lack of jurisdiction. Motion granted. 

Otto B. Schmidt, of New York City, for creditors. 
Augustus H. Skillin, of New York City, for bankrupt 

MORTON, District Judge. This is a motion to dismiss a voluntary 
pétition in bankruptcy for lack of jurisdiction. The act confers ju- 
risdiction in respect to such persons as "hâve had their principal place 
of business, resided, or had their domicile" within the district where 
the pétition is filed. It is clear that the petitioner had no place of busi- 
ness in this district, and lie did not réside hère; and no contention is 
made that this court has jurisdiction upon either of those grounds. 
The only question is whether the petitioner was domiciled hère at the 
time when this pétition was filed on January 31, 1914. He contends 
that at that time his domicile was in Lenox, Mass. ; the objecting cred- 
itors contend that it was either in Newport, R. I., or in New York, 
N. Y. 

[1] In 1908 the petitioner was domiciled in Newport, R. I., where 
he voted and was a candidate for élective office. The Newport dom- 
icile was apparently based on a summer résidence there. For many 
years the winter résidence of the petitioner had been in New York 
City, generally in some hôtel. His place of business was and is there. 
He testifies that his wife's domicile has been for a number of years 
and still is New York City. They Hve together, and he receives an 
allowance from her. Such household goods and effects as he himself 
owns were and are kept at the New York résidence. Aside from 

jt^^For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Personal and traveling effects, he has owned no property in Lenox since 
1908, except a burial lot. 

Under thèse circumstances, in March, 1910, tlie petitioner went to 
Ivenox and had himself registered as a voter there. He had net been 
in Lenox for months previous, and he stayed only a few days at that 
time, either visiting relatives or stopping at the hôtel. He had no in- 
tention of removing to Lenox, nor of making that his real place of 
abode, nor of establishing an actual résidence there, and he never af t- 
erwards did any of those things. He spent the following summer in 
Europe with his family. The following autumn he had his name 
removed from the Newport voting list and voted in Lenox. He has 
ever since been assessed a poli tax there and kept on the voting list. 
He has visited Lenox, as he says, "most of the years" since 1910, stay- 
ing either with relatives or at the hôtel ; but such visits were cas- 
ual and of short duration. The Sedgwick family, to which the pe- 
titioner belongs, is what would ordinarily be referred to as a Stock- 
bridge or Lenox family. His father resided there many years, and 
the respondent's boyhood was passed there. Many of his ancestors 
and relatives hâve lived in Lenox or in Stockbridge. On this account 
Mr. Sedgwick has regarded Lenox as — in his own words— his "senti- 
mental home." He intended in entire good faith and with no ulterior 
motive whatever to establish his domicile there in 1910. 

[2] If domicile were only a matter of intent, I should hâve no hés- 
itation in agreeing with the learned référée that domicile in Lenox 
was proved. But domicile is more than a mère matter of intention. 
It is a man's permanent home, as distinguished from transitory rési- 
dences. Mitchell V. U. S., 21 Wall. 350, 352, 22 L. Ed. 584. A per- 
son cannot, simply by choosing and intending in good faith to make 
a certain place his domicile, effect that resuit. The intent to change 
domicile is ineffective, unless supported by adéquate facts; there 
must be an actual removal animo manendi. "The change cannot be 
made, except facto et animo. Both alike are necessary. Either with- 
out the other is insufficient." White, J., Sun Printing Co. v. Ed- 
wards, 194 U. S. 383, 24 ôup. Ct. 696, 48 L. Ed. 1027. Citizenship as 
between the varions states dépends upon domicile ; and there are many 
décisions holding with some strictness that a bona fide intention to 
become a citizen of another state failed because the facts were not 
sufficient to carry it out. See Simpson v. Phillipsdale Co. (D. C, Mass., 
Jan. 5, 1915) 223 Fed. 661. 

[3] The acts of the town authorities in Lenox in registering Mr. 
Sedgwick as a voter, and in assessing a poil tax on him, were not 
judicial déterminations establishing his status ; they are évidence, 
but not conclusive. Mr. Sedgwick desired Lenox to be his domicile, 
but he did not intend to establish his home, or even a résidence, 
there. His principal résidence, and his real home, as much as he had 
one, remained in New York. It seems to me that what Mr. Sedgwick 
did was not sufficient to give him a domicile in Lenox ; and I so find 
and rule. It follows that the décision of the référée must be reversed, 
and the motion to dismiss must be allowed. 

So ordered. 
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In re E. & G. THEATRE CO. 

(District Court, D. Massachusetts. May 11, 1915.) 

No. 19S33. 

BANKEUPTCT <g=3l4 JUEISDICTION PRINCIPAL PLACE OF BUSINESS. 

A Rhode Island corporation had an office in that state as required by 
Its statutes, but its only property bad been a leaseliold on a theater build- 
ing in Massachusetts, a sum on deposit with the landlord to secure tbe 
performance of the lease, and tlie Personal property in tbe building, and its 
only business bad been the conductlng of a theater therein. The landlord 
had re-entered the premises for nonpayment of rent, and the corporation 
had brought an action in the Massachusetts state court to recover pos- 
session, in which action a receiver was appointed to conduct the busi- 
ness. A judgment was rendered in that action, restoring possession to tbe 
corporation on condition that it make certain payments, which it was 
unable to malve, and thereafter a pétition in bankruptcy was filed against 
it In Massachusetts. Held, that the corporation's activities in attempting 
to regain possession of its property constituted its business, and, since 
that was the only business of the corporation at that time, Massachusetts 
was its principal place of business, and the District Court of Massachu- 
setts had jurisdlction over the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. <g=Jl4.] 

In Bankruptcy. Proceedings against the E. & G. Théâtre Com- 
pany. On review of the referee's ruHngs and findings. Report of 
référée confirmed, and adjudication ordered. 

Alfred G. Chafifee, of Providence, R. I., for petitioning credi- 
tors. 

Harry F. R. Dolan, of Boston, Mass., for bankrupt. 

Arthur S. PhiUips, of Fall River, Mass., for objecting creditors. 

MORTON, District Judge. This is an involuntary pétition in bank- 
ruptcy against a Rhode Island corporation. A créditer has intervened 
and answered, setting up lack of jurisdiction and other défenses. Mr. 
Référée Sherman, to whom the case was referred, reports in favor of 
adjudication, and the case is hère on review of his findings and rul- 
ings. The pétition was filed on August 26, 1913 ; and the first ques- 
tion is whether, for the greater part of the preceding six months, the 
principal place of business of the respondent was in this district. 

The respondent was organized in Rhode Island in December, 1912, 
and carried on the theatrical business. In accordance with Rhode 
Island law, it apparently maintained a nominal office in that state, 
where some, at least, if not ail, of its officers resided, and where the 
meetings of its stockholders and directors were held. It never owned 
any substantial property in that state. It acquired a lease of a theater 
in Fall River, Mass. In connection with this lease it made a deposit 
of $5,000 with the lessor, who resided in Fall River, to secure per- 
formance of its covenants in the lease, and it acquired and installed 
in its theater there certain chattel property used in its business of 
giving theatrical performances. It never had any substantial prop- 

Ê=5For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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erty other than that just referred to, which was ail located in Fall 
River ; and it never had any office f rom which its business was con- 
ducted, except that connected with its theater there. 

Up to about April'22, 1913, it operated the theater in the usual 
manner. On May 8th the landlord re-entered upon the theater prem- 
ises and retook possession of the same, with the chatte! property 
therein, for alleged nonpayment of rent. By a bill in equity filed in 
the State court on May 24th, the respondent instituted légal proceed- 
ings against the landlord to recover its leasehold and its chattel prop- 
erty in the theater. In this suit a receiver was appointed, under 
whose direction and control the theater was operated until about July 
27, 1913. By an interlocutory decree of the state court, entered on 
August 1, 1913, it was adjudged that the respondent was entitled to 
be relieved of the forfeiture of its leasehold upon making certain 
payments prescribed in said decree within the time therein limited, 
which finally expired on August 18, 1913. The respondent did not 
make thèse payments, and on the last named date a final decree was 
entered dismissing its bill. It took an appeal to the Suprême Ju- 
dicial Court, by which the final decree was affirmed. E. & G. Théâtre 
Co. V. Greene, 216 Mass. 171, 103 N. E. 301. 

Up to May 8, 1913, it is clear that the respondent had its principal 
place of business in Fall River. Thereafter, having been dispos- 
sessed of its theater and office, it had no place where it was trans- 
acting the theatrical business. It was, however, until August ISth, en- 
gaged in litigation hère in an effort to recover its place of business. 
AU its property was in this district, in the hands of a receiver ap- 
pointed by the superior court to conserve it, pending the litigation 
in regard to the ownership thereof. This litigation established that 
the plaintifiE had a right to its property upon making certain pay- 
ments. The afiiairs of the respondent were not in liquidation by for- 
eign receivers, as was the case in Re Perry-Aldrich Co. (D. C ) 165 
Fed. 249. The respondent was endeavoring to regain its theater and 
to résume business hère. It also had an interest in the $5,000 de- 
posited by it with the lessor, which it was endeavoring to protect. It 
seems to me that its activities constituted "business," as that word is 
generally understood, which was being done in this district. As the 
respondent was engaged in no business whatever elsewhere, and had 
no office elsewhere, it seems to me that its principal place of business 
was within this jurisdiction. 

Upon the other points in the case, the learned referee's rulings and 
findings were, upon the record before me, plainly right. Report of 
the référée confirmed; adjudication ordered. 
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In re XOUNG et al, 

(District Court, D. Massachusetts. April 2, 1915.) 

No. 21420. 

1. Bankruptcy <S=149 — Partneeshœp — Dissolution of Tirm — Rights or 

Ckeditobs. 

Wbere a firm Is dissolved, and a partner sells his interest therein to 
the copartner, who is adjudged a bankrupt, the firm creditors may, as 
agalnst indivldual creditors, liave the firm property applied in the flrst 
instance to the paymeut of their debts in the settlement of the estate 
of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 229; Dec. 
Dig. ®=3i49.] 

2. Bankeuptcy <S=3C2 — Adjudication of Paetneeship as Bankrupt. 

A partnership cannot, after its dissolution and so long as there is a 
solveiit former partner, be adjudicated a bankrupt, even under Bankr. 
Act July 1, 1898, c. 541, § 5a, 30 Stat. 547 (Comp. St. 1913, § 9589). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 57; Dec. 
Dig. ©=562.] 

8. Bankeuptcy <©=384 — Involuntaey Pétition — Amendments — Allowancb. 

A pétition in involuntary bankruptcy agalnst a firm and the partners 
may, on it appearing that the firm had been dissolved and that a partner 
had transferred his Interest therein to a copartner, be ameuded by strik- 
Ing ont the firm and the partner, so that proceedings to adjudicate the 
copartner a bankrupt may be had, as against the objection of the part- 
ner having claims against the copartner coming into existence after the 
filing of the original pétition. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 126-129; 
Dec. Dig. <®=84.] 

In Bankruptcy. In the matter of Edward O. Young and others, al- 
leged bankrupts. Adjudication of bankruptcy ordered against one 
Hyde. 

Thomas F. Dolan and John J. Cummings, both of Boston, for peti- 
tioning creditors. 

Stewart & Rand, of Boston, for respondent Young. 

MORTON, District Judge. [1,2] After the firm had been dis- 
solved and Young had transferred his interest in its property to Hyde, 
the latter becanie the sole owner of what had formerly been the part- 
nership property. As between his individual creditors and the part- 
nership creditors, the right of the latter to hâve the partnership prop- 
erty applied in the first instance to the payment of their debts, was 
thereafter to be worked out in Hyde's estate. In re Suprenant (D. 
C.) 217 Fed. 470. I do not think that in this district a partnership 
can be adjudicated bankrupt, even under section 5a of the Bankruptcy 
Act, and after its dissolution, as long as there. is a solvent partner, or 
former partner. There can therefore be no adjudication against the 
firm. 

[3] The question, then, is whether this pétition shall be dismissed, 
or whether the petitioners shall be allowed to amend by striking out 
the firm and Young as respondents and proceeding to adjudication 

(S=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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against Hyde alone. Hyde conscrits to the latter course; nobody ob- 
jects to it, except Young. The court bas power to allow such an 
amendment, and exercised it against objection in a somewhat similar 
case. Re Richardson (D. C. Mass.) 192 Fed. 50. 

The ground of Young's opposition is that he bas claims against 
Hyde whicb bave corne into existence after tbe date of tbis pétition, 
and tberefore, it is feared, cannot be proved in tbis bankruptcy. Wben 
Young sold out to Hyde, in August, 1914, tbe considération wbich be 
received was Hyde's agreement to pay for Young's interest sucb sum 
as sbould be fixed upon an appraisal tbereof, and to assume tbe firm 
debts. Subsequently Young and Hyde got into litigation concerning 
tbis amount in the state courts, as a resuit of whicb Hyde bas paid 
to Young balf of tbe $15,000 wbich was found to be due and bas 
given notes for the balance. He bas also executed an agreement to 
indemnify Young against tbe firm debts. Thèse notes and tbe agree- 
ment were made after the date of tbe présent pétition, and are the rea- 
son for Young's objection to Hyde's adjudication on it. On the other 
band, the petitioning creditors will be decidedly worse off, if the péti- 
tion be dismissed, tban if it be amended and adjudication ordered 
aganst Hyde. 

If tbe petitioning creditors had, in the first instance, proceeded 
against Hyde alone, they would presumably bave obtained an adju- 
dication. It was by no means clear to tbem, at the time wben the 
pétition was filed, what was tbe proper course to pursue. They were 
in doubt about tbe law, and perhaps, also, to some extent, about the 
facts. They acted in entire good faith, and tbeir uncertainty as to 
the law was not without excuse. As soon as tbe true situation was 
made évident, they oiïered to drop the proceedings against the firm 
and Young, by amendment to that eiïect, before the completion of the 
bearing before the référée. Young at that time objected, and insisted 
on bis right to hâve the case beard and tbe pétition dismissed on the 
merits as to him. His position was sustained, the hearings were com- 
pleted, and the référée now reports that as to Young and tbe firm tbe 
pétition sbould be dismissed. Ôwing to the imperfect manner in wbich 
tbe case was tried before the référée, his statement of facts is meager 
and incomplète. As I construe it, sufficient appears to support an 
adjudication against Hyde. 

Under ail the circumstances, it seems to me proper to conserve tbe 
interests of tbe petitioners, ratber tban of Young. 

Tbe pétition is dismissed as to Young and tbe firm. It is retained as 
against Hyde alone, and may be amended by striking out tbe names 
of the firm and of Young. Upon such amendment, adjudication is 
ordered against Hyde. 
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SIMPSON V. PHILLIPSDALE PAPER MILL CO. 

(District Court, D. Massachusetts. January 5, 1915.) 

No. 544. 

1. Courts iS=»307 — United States Couets — Jumsdiction — Divkrsity op 

CiTIZENSHIP. 

An unmarried man, having an office and lodglngs In Boston, gave up 
his lodgings tliere and removed his Personal efCects to Providence, where 
he engagea lodgings, for the express purpose of obtalning a résidence 
tliere, in order that he might sue a Massachusetts corporation in the 
fédéral courts, and with the intention of dolng everythlng necessary for 
that purpose. He retained his office in Boston, and, though having no 
regular lodgings there, spent more nights in Boston than in Providence, 
and spent comparatively little time in Providence. His work required 
him to travel a considérable part of his time, and he customarily register- 
ed as from Boston. He had his name taken ofC the Boston voting list, 
and asked to hâve it placed on the Providence voting llst, but learned 
that a Personal application was necessary, which he dld net make. He 
received ail his mail at his Boston office, and paid therefrom the bills 
for his Providence lodgings. Held, that while, had he in fact changed 
his domicile, his reason for doing so would be immaterial, the facts show- 
ed that there was no actual change of domicile, and that he was still a 
résident of Massachusetts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 850-854; Dec. 
Dig. ©=307.] 

2. Courts ©=323 — United States Courts — Jurisdiction — Divebsitt of Citi- 

ZENSHip — Evidence. 

Judicial Code (Aet March 3, 1911, c. 231) § 37, 36 Stat. 1098 (Comp. St 
1913, § 1019), provides that if. In any suit commenced in a District Court, 
it shall appear to the satisfaction of such court that such suit does not 
really and substantially involve a dispute or controversy properly wlth- 
in its jurisdiction, it shall dlsmiss the suit. In an action in which di- 
versity of citizenship was the only ground of jurisdiction relied upon, a 
plea in abatement denying plaintlfC's claimed résidence in another state 
was seasonably filed. Held that, assuming that the burden of proof is 
on the party denying jurisdiction, défendant was only required to estab- 
lish such lack of jurisdiction by a fair prépondérance of the évidence, 
and if a requested ruling that the burden was on défendant to convince 
the court to a légal certainty of its lack of jurisdiction required any- 
thing more than a fair prépondérance of the évidence, it would not be 
given. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 885, 886; De& 
Dig. <S=323.] 

At L,aw. Action by Erastus R. Simpson against the Phillipsdale 
Paper Mill Company. On plea in abatement. Plea adjudged good. 

Whipple, S'ears & Ogden, of Boston, Mass., for plaintiff. 
Sawyer, Hardy & Stone, of Boston, Mass., for défendant. 

MORTON, District Judge. This is an action at law, originally 
brought by the plaintiff in this court by a writ dated May 18, 1914. 
The only ground on which it is contended that this court has jurisdic- 
tion of the controversy is an alleged diversity of citizenship. In the 
writ the plaintiff is described as "of Providence, in the state of Rhodt 
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Island," and the défendant as a Massachusetts corporation. If thèse 
allégations are true, jurisdiction is established. The défendant has 
filed a plea in abatenient, alleging that in fact the plaintiff is not a 
citizen of Rhode Island, but of Massachusetts, that there is no diver- 
sity of citizenship, and that consequently this court has no jurisdiction. 

[ 1 ] I fînd the material f acts to be as f ollows : 

The plaintiff is an efficiency engineer. Prior to March 8, 1914, he 
had been a résident of Boston and a citizen of Massachusetts. He is 
unmarried, has no family, and lived in lodgings in Boston, where his 
office was and is. 

Some time prior to March 8, 1914, he had donc some work at the 
defendant's manufacturing plant, in the course of which he had re- 
ceived physical injuries, which he contends were caused by the négli- 
gence of the défendant, and he had brought an action to recover dam- 
ages therefor in the Massachusetts court. That action had been dis- 
continued by him prior to March 8, 1914. On that date he sent the 
property which he had at his lodgings, namely, a trunk and some 
bags, containing clothes, books, and personal effects, to Providence, 
R. I., and went there and engaged lodgings, and he gave up his lodg- 
ings in Boston. But he retained his office in Boston, and has never 
made any change in that. He has never had any office in Providence, 
and no business in Rhode Island since March 8, 1914. He had no 
family in Providence. The only'reason why he removed there was, 
as he admits, in order to obtain a résidence in Rhode Island for the 
purpoae' of bringing this action in the fédéral court. Since his alleged 
change of résidence, he has spent comparatively little time in Provi- 
dence. Occasionally he has been there for a f ew days at a time, occa- 
sionally he has spent week ends there, and on one occasion he was 
there for three or four weeks continuously. While the évidence is not 
entirely clear, I infer that he has spent more nights in Boston since 
March 8th than in Providence. A considérable part of the time his 
work has required him to travel, or to be temporarily stationed at va- 
rious places where he was for the time being engaged in his profession- 
al work. When so travehng he customarily registered as of Boston. 
Under date of April 18, 1914, he wrote to the registrars of voters of 
Boston, asking to hâve his name taken off the voting list of Boston, 
on the ground that he had become a résident of Providence on March 
9, 1914; and under the same date he wrote to the registrar of voters 
of Providence, asking to hâve his name placed on the voting list of 
that city. In reply to this last letter he was infonned that he must ap- 
ply in person to the board of canvassers and registration in Provi- 
dence, and he never did so. Ail his mail cornes to his Boston office, 
and he pays therefrom the bills for his lodging in Providence. In 
endeavoring to change his résidence, he acted under the advice of coun- 
sel, and intended to do whatever was necessary to secure a résidence 
in Rhode Island, in order that he might thereby acquire the right to 
sue in the fédéral court. After March 8, 1914, he kept no regular 
lodging in Boston. When he stayed ovemight in Boston, he custom- 
arily took a room either at the place where he had formerly lodged 
or at another lodging house where he was known; but such hiring 
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was from day to day only. I infer that he will give up his Providence 
lodging and return to Boston as soon as this litigation is terminated. 

If the plaintiff lias in fact changed his domicile, his reason for doing 
so is immaterial. Morris v. Gilmer, 129 U. S. 315, 328, 9 Sup. Ct. 289, 
32 L. Ed. 690. The question is whether, upon the facts stated, with 
such inferences as are properly to be drawn therefrom, a real change 
of domicile has been established. In Ennis, Adm'r, v. Smith, 14 How. 
(N. S.) 400, 423, 14 L. Ed. 472, it is said in référence to a change of 
domicile : 

"But there must be, to constitute It, actual résidence in tlie place, with the 
intention that it is to be a principal and permanent résidence. * * * A re- 
moval which does not contemplate an absence from the former domicile for 
an indeflnite and uncertain time is not a change of it," 

In Morris v. Gilmer, supra, it is said : 

"There must be an actual, not pretended, change of domicile; in other 
vvords, the removal must be 'a real one, animo manendi, and not merely osten- 
sible.' " 

The facts in Morris v. Gilmer seem to me to hâve been stronger in 
f avor of the plaintiff than those hère , but it was held that there had 
been no change of domicile. The présent case resembles pretty closely 
Andrews, Adm'x, v. Andrews, 176 Mass. 92, 57 N. E. 333, where it was 
held that a domicile had not been acquired in Dakota. See, too, 1 
Foster Fed. Pr. (4th Ed.) § 19, p. 5. 

[2] The plaintiff has filed three requests for rulings, copies of which 
are annexed. The first is rcfused; the third is given. The second 
request is as f ollows : 

"The burden is on the défendant to convince the court to a légal certainty 
of its lack of jurisdiction." 

The expression "to a légal certainty," in this connection, seems to 
hâve originated in Barry v. Edmunds, 116 U. S'. 550, 559, 6 Sup. Ct. 
501, 29 L. Ed. 729, where it was used with référence to a plea in abate- 
ment based upon an allégation that the amount in controversy was in 
fact less than the jurisdictional amount, although a greater sum was 
claimed by the plaintiff as damages for an alleged assault upon him by 
the défendant. The same expression was approved in Deputron v. 
Young, 134 U. S. 241, 252, 10 Sup. Ct. 539, 33 L. Ed. 923, where it 
was used with référence to a pétition to dismiss for lack of diversity 
of citizenship, which was not filed until after the case had been tried 
on its merits and a verdict had been returned against the petitioner. 
The facts on which thèse two décisions rest seem to me essentially dif- 
férent from those of the présent case. In Barry v. Edmunds the court 
was called upon by the plea in abatement to speculate as to the utmost 
verdict which a jury was likely to return for the assault. In Deput- 
ron V. Young many months had gone by since the case was at issue, 
and it had been tried on the merits and decided against the petitioner 
before the pétition to dismiss was filed. Obviously, under such cir- 
cumstances, every doubt as to the jurisdiction ought to be resolved in 
f avor thereof . 

In this case, on the other hand, the plea in abatement was season- 
ably filed within the time for appearance. At the very beginning of 
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the Htigation the défendant has challenged specially and in an appro- 
priate manner the jurisdiction of the court. Apart from statute, the 
jurisdictional allégations would hâve to be proved by the plaintiff to 
the same extent as any other allégation essential to the plaintiiï's case. 
It is contended, however, that under Judicial Code, § 37, the burden of 
proof is shifted, and that it devolves upon the party attacking the juris- 
diction to establish lack of jurisdiction "to the satisfaction of the 
court," which, it is argued in Hill v. Walker, 167 Fed. 241, 92 C. C. 
A. 633, means "to a légal certainty." I do not find it necessary to dé- 
cide vvhether the Code puts the burden of proof on the party denying 
jurisdiction, because, even if the burden of proof is upon the défend- 
ant hère to establish by a fair prépondérance of the évidence that the 
court has no jurisdiction, I am of opinion — and I find — that it has sus- 
tained such burden. I do not think that the défendant, in order to 
make good its plea, is bound to establish lack of jurisdiction beyond a 
fair prépondérance of the évidence. If, in the request quoted, the 
words "to a légal certainty" mean proof beyond a fair prépondérance 
of the évidence, the request is refused; if not, it is given. 

I find and rule that the plaintiff was not, at the time when this ac- 
tion was brought, a résident of Rhode Island, that he was at that time 
a résident of Massachusetts, that there is no diversity of citizenship, 
and that this court is without jurisdiction. The plea in abatement is 
adjudged good. 



In re SIMON HOTEL CO. 

(District Court, N. D. Alabama, S. D. May 31, 1915.) 

No. 13935. 

1. Landi.okd and Tenant <g=242 — Lien pob Rent — Effect of Eviction. 

S., one of the lessees of property wbich they leased to a subtouant, a 
hôtel Company, directed that an attorney be employed to close the hôtel 
company up by the issuance of an attachment. Tlie deputy sherlff levled 
the writ by not only locklng the stockroom of the bar, but also locking 
up one bar and acquiescing in the placing of a sigii over anotber bar that 
it was closed, by directing the hôtel clerli to receive no more gucsts, and 
by taking charge of the hôtel emi)loyés, without any disapproval by S.'s 
attorney, who was présent immediately after the levy. Subtenants of 
the hôtel company, operating a lunch stand, barber shop, etc., were not 
interfered with ; but it did not appear that they were in default in 
their rent. The hôtel company's only managing officer, upon hearing of 
the levy, stated that he would hâve notbing more to do with the 
promises. He filed a voluntary pétition in bankruptcy, and an involuu- 
tary pétition was also filed, upon which a receiver was appointed ; the 
application for the appointment being made under both pétitions. The 
receiver took possession and operated the hôtel, as did the trustée upon 
his appointment. Eeld, that there was a partial éviction of the hôtel 
company, foUowed by an abandonment of the promises by it, which de- 
feated the original landlord's lien on the hôtel company's property for 
rent subsequently accruing, under the law of Alabama. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. §§ 
976, 979-^981 ; Dec. Dig. ®=>242.] 

4=s>For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Landlohd and Tenant <©=5242 — Lien fob Rent — Effect of Eviction. 

The original lessees had no lien on the hôtel company's property for 
the rent for the month in which the Company was evicted, as they could 
not apportion their wrong and coUect pro tanto for the part of the 
month during which the company actually occupled the premises. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
976, 979-981 ; Dec. Dig. ©=5242.] 

In Bankntptcy. In the matter of the Simon Hôtel Company, bank- 
rupt. On pétitions to review an order of the référée disallowing 
claims for liens for rent. Pétitions denied. 

M. M. Ullman, of Birmingham, Ala., for petitioner Adier. 

George Bush and Morris Loveman, both of Birmingham, Ala., for 
petitioners Simon and Campbell. 

Beddow & Oberdorfer and Arthur L. Brown, ail of Birmingham, 
Ala., for trustée in bankruptcy. 

GRUBB, District Judge. The pétitions for review of Ike Adler, 
the original landlord, and of Edwin I. Simon, Al E. Campbell, and C. 
D. Odum, tenants of Adler, and landlords of the Simon Hôtel Com- 
pany, the subtenant, for allowance of lien for rent — that of Simon, 
Campbell, and Odum for the past-due rent for the month of January, 
1915, which they had paid to their landlord, but which had not been 
paid them by the subtenant; and that of the landlord for the balance 
of the rent due for the unexpired term of the lease, by virtue of the 
Alabama statute creating a lien in favor of the original landlord on 
the property of the subtenant for the rent due for the term of the 
subtenant — are submitted for décision. The pétitions were denied by 
the référée because of his finding of fact that the subtenant had been 
partially evicted by the act of his landlords, the tenants of the original 
landlord, and had thereafter surrendered the premises to their land- 
lord; that this éviction occurred during the month of January, for 
which Simon, Campbell, and Odum, its landlords, claimed a lien for 
rent past due, and so excused the payment of rent for that month. 

[1, 2] The claimed partial éviction arises from the action of Simon, 
not shown to hâve been unauthorized by the other two lessees, in 
causing to hâve issued and levied by the sherifif an attachment on the 
property of the bankrupt in the leased building and the manner the 
levy was executed by the sheriff with the authority of Simon and his 
attorney. I think the évidence justified the referee's finding that there 
was a partial éviction of the bankrupt, the Simon Hôtel Company, 
from the leased premises. If no more was done by Simon than at- 
tach for past-due rent the personal property of his tenant, the bank- 
rupt, on the leased premises, as he had a right to do, no éviction or 
partial éviction could be predicated on such act. The évidence, how- 
ever, shows that Simon directed his brother to get an attorney and 
close the bankrupt up by the issuance of an attachment against it, and 
stated that since Stowers, the manager of the bankrupt, would not con- 
sent to a voluntary bankruptcy, this was the only way to close it up. 
The writ was levied by the deputy sherifï by locking the stockroom of 

ÊssFor other cases see aame topic &■ KEY-NUMBBR in ail Key-Numbered Oigests & Indexes 
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the bar, which he probably had a right to do, as it was merely a taking 
possession of the personal property levied upon. However, he also 
locked up the colored bar, acquiesced in the placing of a sign over the 
white bar that it was closed, directed the clerk of the hôtel to receive 
no more guests, and seems to hâve taken charge of the hôtel employés 
during the time between the levy and the taking charge by the receiver 
in bankruptcy. The attorney for Simon was présent immediately after 
the levy was made, and did not express disapproval of the method in 
which it was made, and did confer with the deputy sheriff on the 
premises. Thèse and other facts set ont in the record were sufficient 
to justify the inference drawn by the référée that the purpose of the 
levy was to close up the bar and the hôtel in the possession of the 
bankrupt and dispossess the bankrupt of the leased premises actually 
in its occupancy. It is true the lunch stand, bat shop, barber shop, and 
produce store were not interfered with; but thèse were occupied by 
subtenants of the bankrupt, who are not shown to bave been in default 
for nonpayment of rent, and it is consistent that Simon, Campbell, and 
Odum were willing to let them stay on, as long as they paid rent, 
and that their purpose was only to dispossess the bankrupt, which was 
in default, of the part of the premises which it actually occupied. I 
think the directions and instructions given by Simon, and the subsé- 
quent acts and déclarations of the deputy sheriff, and the acquiescence 
of Simon's attorney, warranted the référée in finding that there had 
been a partial éviction of the bankrupt. It was more than a temporary 
trespass, since the purpose of Simon may well hâve been inferred to 
bave been to permanently close up and oust the tenant f rom possession. 
Warren v. Wagner, 75 Ala. 188, 51 Am. Rep. 446. 

The parties agrée upon the légal effect of a partial éviction under the 
décisions in Alabama. It opérâtes to abate the rent pro tanto only, 
unless the tenant subsequently abandons or surrenders the entire pos- 
session of the leased premises to bis evicting landlord. One Stovvers 
was the only managing officer of the bankrupt at the time of the levy. 
He was not présent when the levy was made, and the évidence tends 
to show that upon hearing of it, soon after, he stated that he would 
bave nothing more to do with the hôtel premises, and did not, in f act, 
in any way interfère with them. The clerks and employés seem to 
hâve taken such instructions as they had, after the levy, from the 
deputy sheriff, who made it, until the receiver in bankruptcy took 
charge. The bankrupt abandoned possession and control of the leased 
premises actually occupied by it, after the levy was made, and did not 
collect any rents from the tenants who occupied the lunch counter, 
barber shop, bat shop, and produce store, after the levy of the attach- 
tnent. I think the référée was justified in finding that there was an 
abandonment of the leased premises by the bankrupt, immediately after 
the levy of the attachment by the deputy sheriff. 

It is said that the subséquent filing by Stowers for the bankrupt of a 
voluntary pétition in bankruptcy, and the subséquent proceedings and 
adjudication, contradict the finding of an abandonment. An invol- 
untary pétition was also filed by certain creditors. The two pétitions 
were Consolidated, and an adjudication had in the consolidated cause. 
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An application for the appointment of a receiver was probably n-iade 
under both pétitions. The receiver was appointée upon the pétition 
in the involuntary cause, and was authorized to operate the business of 
the bankrupt. The receiver took possession and did operate the hôtel 
and bar, as did the trustée upon his appointment. It seems clear that 
temporary opération of the business by the receiver and trustée as 
officers of the court, and not as agents of the bankrupt corporation, 
and under an order of the bankrupt court, could not avail to defeat 
the effect of the previous partial éviction of the bankrupt corporation, 
if there was one. The receiver's and trustee's obligation to the owner 
during such possession would be for use and occupation, and not for 
rent under the bankrupt's lease. 

If there was a partial éviction of the bankrupt f rom the leased prem- 
ises, and a subséquent abandonment of them entirely by the bankrupt, 
it is conceded that the lien for rent would totally fail. The lien 
against the property of the subtenant in favor of the original landlord 
is created by the Alabama statute, and has been construed to extend 
only to the term of the subtenant. Gans & Co. v. Tyson, 170 Ala. 
513-519, 54 South. 237. If the term of the subtenant is terminated by 
the partial éviction of the subtenant by his immédiate landlord, fol- 
lowed by the subtenant's abandonment of possession, it is clear the 
original landlord has no lien for rent on the property of the subtenant 
beyond the expiration of the subtenant's term so terminated. The 
claim of the original landlord, Ike Adler, for payment of future rent, 
fails for thèse reasons. 

The claim of the médiate landlords, Simon, Campbell, and Odum, 
for past-due rent for the month of January, also fails, since the 
wrongful éviction of their tenant occurred on January 25th, and that 
month's rent is indivisible by the terms of the lease. The landlords, 
not being entitled to the full month's rent, are entitled to none. Hav- 
ing wrongf ully evicted their subtenant, the bankrupt, during the month 
of January, they are not permitted to apportion their wrong and col- 
lect pro tanto, under the lease, for the part of the month during which 
their tenant actually occupied the premises. Roll v. Howell, 9 Ala. 
App. 171, 62 South. 463. The référée also correctly disallowed the 
pétition of Simon, Campbell, and Odum. 

The pétitions for review are denied, at the cost of petitioners. 



In re COMMONWEALTH LUMBER CO. 
(District Court, W. D. Washington, N. D. June 2, 1915.) 

No. 5447. 

1. BA.NKKUPTCY <S=»60— ACT OF BANKEUPTCY— APPOINTMENT BY STATE COUBT 

OF Rbceiver--Effect. 

The appointment by a Washington state court, under Rem. & Bal. Code, 
§ 741, of a receiver of a corporation, is not, in the absence of testimony, 
a conclusive showlng of the insolvency of the corporation, within Bankr. 

^saFor other cases Bee same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Act, July 1, 1S98, c. 541, § 1, subd. 15, 30 Stat. 544 (Comp. St. 1913, ! 
9585). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80 ; Dec. Dig. 
<S=360.] 

2. Bankbuptct <S=»54— CoBPOEATioNS— Unpaid Stock Subscriptions— "As- 
sets." 

Unpaid subscriptions of stock of a corporation are "assets" of the cor- 
poration, In determlning whether it is Insolvent, wlthin Bankr. Act, § 1, 
subd. 15, where a stipulation bas praetlcally been effected whereby the 
subscrlbers would contribute any deflclency to satlsfy claims, tbough 
there Is testimony that tlie stockbolders will contest llabllity. 

[Ed. Note. — Pot other cases, see Bankruptcy, Cent. Dig. §§ 54, 84, 85; 
Dec. Dlg. (®=a54.1 

S. Bamkeuptcx ®=>20— Rronia of Cbeditoes— Election of Remédies. 

Where a receiver of a corporation was appointed In a state court, the 
credltors could pursue thelr remédies In the state courts or proceed nn- 
der the Bankruptcy Act ; and where they induce acts or proceedings In 
the state court under the recelvership, they could not subsequently remove 
the matter to the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 23 ; Dec. Dig. 
®=20.] 

4. Bankbuptct i®=>20— Eights of Creditors— Election of Remédies i 

A state court appointed, after hearlng, a receiver of a corporation. 
Soon thereafter claims of credltors were filed. Thereafter a credltors* 
committee was appointed to examine into the condition of the corporation 
and report to the creditors. The committee reported tliat it was for the 
best interests of the creditors that the state court should retain Jurisdic- 
tlon. Claims filed were passed on by the receiver. Chattels of a corpora- 
tion were sold by the receiver under order of court, with knowledge of 
the creditors' committee. Held, that the credltors partlcipatlng in the 
proceedings or acting as members of the committee could not maintaln a 
pétition in bankruptcy agalxist the corporation. 

[Ed. Note. — ^For other cases, see Bankruptcy. Cent. Dig. § 23; Dec. Dig. 
®=>20.1 

In Bankruptcy. In the matter of proceedings against the Common- 
wealth Lumber Company, a corporation, an alleged bankrupt. Péti- 
tion for adjudication dismissed. 

Vince H. Faben, of Seattle, Wash., for petitioners. 
S. G. Climenson, of Seattle, Wash., for trustée. 
Kerr & McCord, of Seattle, Wash., for bankrupt. 

NETERER, District Judge. Pétition for adjudication in bankrupt- 
cy was filed by the Washington Cedar & Fir Products Company, Kent 
Lumber Company, and Fred A. England, claiming to be creditors in 
the sums of $641.50, $625.95, and $111.70, respectively. Thereafter 
the Union Lumber Company and the McCaughey Mill Company filed 
intervening pétitions. It was alleged in the pétition as an act of bank- 
ruptcy : 

That "sald Commonwealth Dumber Company, a corporation, is Insolvent, 
and that wlthin four months iiext preceding the date of thls pétition the sald 
Commonwealth Lumber Company commltted an act of bankruptcy, in that 
heretofore, to wit, on the lOth day of December, 1914, because of insolvency. 
a receivar has been put In charge of the property of the sald Commonwealth 
Lumber Company, under the laws of the state of Washington." 

^ssFor oUier cases sea same topie & KEY-NUMBBR In ail Key-Numbered Digests & ladexe» 
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On motion and affidavit a temporary restraining order was issued, 
and by agreement this was continued until final hearing. An amended 
pétition was filed by the petitioners, in which it was f urther alleged that 
the petitioners hâve not participated in the receivership proceedings, 
except to file their claims with the receiver, and make other allégations 
with relation to the administration of the trust in the state court. The 
receiver filed an answer, in which he allèges that the capital stock of 
the Commonwealth Lumber Company is $150,000, of which $94,000 
has been subscribed ; dénies indebtedness to the Washington Cedar & 
Fir Company; dénies the insolvency of the Commonwealth Lumber 
Company within the Bankruptcy Act; dénies it was insolvent within 
such act at the time of appointment of the receiver ; allèges that at the 
time the receiver was appointed the Commonwealth Lumber Company 
had actual, visible, and tangible assets to the extent of $74,411.74 over 
and above its admitted indebtedness, that by reason of the inactivity 
of the lumber market it was unable to meet its indebtedness as it ma- 
tured, that the receiver, subséquent to his appointment, paid claims 
having priority to the extent of $387.50, paid secured claims to the 
amount of $23,864.50, and now has on hand the sum of $3,164.02, and 
the indebtedness of the company is only $19,280.95 ; dénies that the 
petitioners did not participate in the receivership proceedings other 
than to file their claims ; allèges various acts and conduct of the credi- 
tors with relation to the receivership ; and f urther allèges that practi- 
cally ail of the expenses of the receivership to date hâve been paid, 
and that the receiver had applied to the state court for an order di- 
recting the payment of a 15 per cent, dividend to the common credi- 
tors, and that the proceedings in bankruptcy were not instituted in 
good faith. 

A hearing on the merits was had, and f rom the évidence presented it 
appeared that the petitioning creditors did file their claims with the re- 
ceiver, and likewise co-operated through a committee of creditors with 
relation to the receivership proceedings, and did call upon one of the 
presiding judges of the state court with certain requests in the ad- 
ministration, of the estate through the receivership ; that a controversy 
developed between the creditors' committee and the receiver and his 
attorney, which continued until on the 29th of March, 1915, when the 
pétition in bankruptcy was filed. It f urther appeared that the indebted- 
ness of the Commonwealth Lumber Company at this time is less than 
$20,000, and that in addition to the cash and book accounts there are 
unpaid stock subscriptions which are coUectible in the aggregate of 
approximately $68,000. 

It is contended on the part of the respondent that the Common- 
wealth Lumber Company is not insolvent within the meaning of the 
Bankruptcy Act; that at no time was the property of the Common- 
wealth Lumber Company in "the aggregate, * * * at a fair valu- 
ation, insufficient in amount to pay its debts." Section 1, subd. 15, 
Bankr. Act. It is further contended that the creditors, having partic- 
ipated in the receivership, are estopped frora instituting this proceed- 
ing. 
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[1] The act of bankruptcy alleged in the pétition is puttîng the 
corporation in charge of a receiver by the state court. Section 3 (a) of 
the Bankruptcy Act, as amended, provides: 

"Acts of bankruptcy by a person shall consist of hls having * * * (4) 
made a gênerai asslgnment for the benefit of his credltors, or, belng insolvent, 
applied for a receiver or trustée for lus property or because of Insolvency a re- 
ceiver or trustée has been put in eliarse of his property under the laws of a 
state, of a territory, or of the United States. • • * •• 

The petitioners contend that the state court having appointed a re- 
ceiver "for the reason that said corporation is utterly insolvent and 
unable to meet or pay its obhgations" is a finding whicb is conckisive, 
and adjudication must now follow. There is no doubt that a re- 
ceiver may be appointed in, the state court for a corporation in finan- 
cial dépression, when bankruptcy proceedings could not be entertained. 
The statute of Washington authorizes the appointment of a receiver 
when a corporation is in imminent danger of insolvency (section 741, 
Rem. & Bal. Washington Code), and the state court holds that a cor- 
poration is insolvent when it is unable to meet its obligations as they 
mature in the ordinary course of business (State ex rel. v. Superior 
Court, 20 Wash. 575, 59 Pac. ^183 ; Nixon v. Hendy Machine Works, 
51 Wash. 419, 99 Pac. 11); while under the Bankruptcy Act, when 
the assets at a fair valuation do not equal the liabilities, a corporation 
is insolvent (section 1, subd. 15, Bankr. Act). Petitioners rely on In re 
Maplecroft Mills (D. C) 218 Fed. 661, in which the District Court of 
the Fourth District held the appointment of a receiver under the South 
Carolina code provision that a receiver may be appointed when a cor- 
poration is "in imminent danger" of insolvency, and at page 673, the 
court says : 

"Under the évidence In the en se now before the court It is found that the 
only ground upon which the state court, to wit, the court of comraon pleas 
for Pickens county, could possibly hâve made the order of appointment of a 
receiver and taken possession of , to operate and eventually liquidate and mar- 
shal and distribute, the assets of the Maplecroft Mills, under the allégations 
of the complaint, was because of insolvency. I^e Suprême Ctourt of the state 
of South Carolina has approved, for the state courts of the state of South 
Carolùia, the same définition of Insolvency as that given in tlie Bankruptcy 
Act (citing case). Where the court of common pleas for Pickens county ap- 
pointed a receiver because of insolvency, it must be presumed that it found 
under the laws of South Carolina it was such an insolvency as is defined to be 
insolvency in the Bankruptcy Act, and that it adjudicated that question as 
against the Maplecroft Mills, so as to détermine it as well for thèse proceed- 
ings as for those in the state court." 

The Circuit Court of Appeals of the First Circuit (In Re Wm. S. 
Butler & Co., Inc., 207 Fed. 705, 125 C. C. A. 223), Judge Putnam dis- 
senting, held that the appointment of a receiver to assume control of 
the business and conduct the aiïairs of a corporation until further 
ordered, on a complaint, answer, and decree, for the reason that the 
corporation was unable to meet its obligations as they matured in the 
ordinary course of business, in the absence of an allégation that the 
corporation's property, at a fair valuation, was insufficient to pay 
its debts, was not a finding of insolvency within the act of bankruptcy. 
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The Suprême Court of Washington recognizes a distinction between 
insolvency under the Bankruptcy Act and state statute. State ex rel. 
V. Superior Court, supra. I do not think that the finding of the state 
court upon the allégations of the complaint, in the absence of testi- 
mony, is conclusive of the insolvency of the corporation in issue, under 
the Bankruptcy Act, in this proceeding. 

[2] Whether the corporation is in fact insolvent under the Bank- 
ruptcy Act dépends upon the enforceability of the stock subscriptions 
and whether this liability can be considered an asset. Petitioners, to 
sustain their contention that unpaid stock subscriptions are not assets, 
rely on Wilkes-Barre First National Bank v. Wyoming Valley Ice Co. 
(D. C.) 136 Fed. 466. I do not think this case sustains their contention. 
The court, at page 469, says : 

"Neither is aaytMng to be made out, on the otber side of the account, of 
what Is claimed to be due from the holders of bonus stock. It is no doubt 
true that the parties who accepted this stock were well aware of its orlgin, 
havlng assisted as directors in issuing It to Mr. Toung, in considération of 
the contraets and options which he turned over to the company. But even 
though this be the case, and although it should be determined in the end that 
they are severally liable, to the extent of their holdings, as for stock which 
remains unpaid, the liability amounts to nothing as an asset to be reckoned 
with at this time. If ever secured, it wlll only be at the end of a lawsuit, ail 
the parties expressly deelaring that they sliould contest their liability, and no 
possible value can therefor be ascribed to it hère." 

In the instant case there was testimony that the stock subscribers 
would contest liability. There was also testimony that a stipulation 
had practically been effected whereby the subscribers would contribute 
any deiiciency to satisfy claims. I think the overwhelming weight of 
authority, as well as sound reason, make unpaid stock subscriptions an 
asset. In Republic Iron & Steel Co. v. Carlton (C. C.) 189 Fed. 126, 
the court, at page 131, says : 

"The plalntlfC in the case at bar says the défendant has never fully paid 
for his stock. The défendant, therefor, at common law and Independent of 
statute, is liable to the company for the unpaid balance of his subscription. 
The right to recover such balance is an asset of the company. It is an asset 
which does pass to a receiver or to a trustée in bankruptcy. Colton v. 
Mayer, 90 Md. 712, 45 Atl. 874 [47 L. R. A. 617, 78 Am. St. Rep. 456] ; Scovill 
V. Thayer, 105 TJ. S. 143 [26 L. Ed. 968] ; In re Remington Automobile Ce, 153 
Fed. 345 [82 O. O. A. 421]." 

In Richardson's Exécuter v. Green, 133 U. S. 30, at page 46, 10 
Sup. Ct. 280, at page 285, 33 L. Ed. 516, the court says: 

"The principle underlying ail of the décisions which we hâve cited upon 
this point is that the capital stock of a corporation, when it becomes insol- 
vent, is in law assets of the corporation to be appropriated to the payment 
of its debts." 

There is a différence in the status of liability for unpaid stock sub- 
scriptions and a stockholder's statutory liability. The liability of a 
stockholder, fixed by the statutes of many states for the purpose of 
paying indebtedness of a corporation, is a contingent liability, while 
the liability for unpaid stock subscriptions is primary. The primary 
liability is an asset, while the contingent liability may not be ; but the 
right to enforce it is inhérent in the corporation, and upon insolvency 
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passes to the trustée for recovery. Unpaid stock subscriptions being 
an asset, the corporation is not insolvent within the Bankruptcy Act. 

[3, 4] I think the relation of the petitioners in, this case to the re- 
ceivership is fatal to this proceeding. When the receivership was in- 
augurated in the state court, the creditors had a right to sélect the 
forum in which to administer the estate of the concern, and, having 
once selected, cannot, after having induced any acts or proceedings 
in the state court, repudiate the proceedings and remove the matter to 
the bankruptcy court. It appears from the record, and the testimony 
upon the hearing, that the application for appointment of a receiver 
was made, and a receiver appointed, on Decetnber 10, 1914, and soon 
thereafter the claims of the petitioners were filed. At a meeting of 
creditors, held December 21st, foUowing, a committee was appointed 
to inquire into the condition and affairs of the Commonwealth I^um- 
ber Company, and report to the creditors, advising as to the future 
policy in settling the estate. Two members of the committee of four 
were the président and vice président, respectively, of two of the peti- 
tioners in this proceeding. In a letter to the creditors, signed by the 
committee, dated December 23, 1914, it is said : 

"In the opinion of the committee the présent receiver Is fuUy qualified to 
handle the aiïalrs of the estate, and we consider tliat it is for our best In- 
terest that he be retained in the superior court as such receiver, and that 
we would look with disfavor on the matter being taken in the fédéral court 
in bankruptcy." 

Some of the claims had been filed, and others were filed a few days 
later. The claims were passed upon by the receiver, and the claim 
of one petitioner was disallowed. Further correspondence was had 
with relation to the administration of the estate, and an assessment of 
4 per cent, upon the creditor's claims, for the purpose of employing 
counsel to assist the attorney for the receiver to bring suit against 
stockholders on the unpaid stock subscriptions, was made, and paid 
by at least some of the creditors. No order was granted by the state 
court, permitting the receiver to sue at the time upon the stock sub- 
scriptions, and further correspondence and conférences resulted in the 
statement that, unless certain Unes of procédure were adopted by the 
receiver and the state court, the creditors would remove the matter to 
the bankruptcy court. It further appears that office furniture, fixtures, 
and certain tangible personal property was sold by the receiver under 
the order of court, ail of which was known to the creditors' commit- 
tee ; some of the petitioners being présent at the sale and bidding upon 
the property. There can be no question, from the record and testi- 
mony in this case, that the creditors' committee, who represented the 
petitioners, did, after the appointment of the receiver by the state 
court, so act with relation to such receivership, and gave such encour- 
agement to the state court proceedings, as to inspire others to act with 
relation to such receivership, and that this court should not, after such 
conduct and inspiration, permit the parties to invoke the jurisdiction 
of this court, after a period of nearly four months. I think the court 
should hold that the conduct of the petitioners was an élection, and 
that, having elected, they are bound by such élection. I think this 
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conclusion is sustained by Sound reason and authority. Sïmonson v. 
Sinsheimer, 95 Fed. 948, 37 C. C. A. 337; Lowenstein v. McShane 
Mfg. Co. (D. C.) 130 Fed. 1007. 

Petitioners cite Leidigh Carriage Co. v. Stengel, 95 Fed. 637, 37 C. 
C. A. 210, and In re Salmon & Salmon (D. C.) 143 Fed. 395. The 
first case was tried before Circuit Judge Taft, of the Sixth Circuit, at 
about the time of the Simon son Case, supra. In this case it appears 
that the assignment was made some time prior to the enactment of the 
Bankruptcy Act of 1898, and immediately upon the Bankruptcy Act 
becoming effective the petitioner promptly invoked its aid, and it was 
held he could not be estopped, since he had no élection prior to the time 
that the Bankruptcy Act took effect. In the Salmon Case it was held 
that the creditors of an insolvent partnership are not estopped to main- 
tain proceedings to hâve the debtors adjudged involuntary bankrupts 
because of filing and proving their daims in a suit prosecuted in the 
State court under a state statute for winding up the affairs of a bank 
owned by the partnership, instituted after the filing of the pétition in 
bankruptcy, where the alleged act of bankruptcy was the conveyance 
of property not employed in the banking business nor involved in the 
State suit. 

I think the pétition should be dismissed. An order may be presented. 



BOWRON V. GEORGIA CASTJAI/TY CO. 

(District Court, N. D. Alabama, S. D. Aprll 30, 1915.) 

No. 2012. 

1. Insitbakce ®=>4S5 — Indemnitt Insurance — I/iABiurrr. 

Défendant Issued a poliey Insuring a trustée in bankruptcy carrylng on 
the bankrupt's business against loss from injuries to employés. The 
trustée, under an order of tiie court, sold the bankrupt's property to pur- 
chasers, who, under the order, assumed the trustee's liability to employés 
for Injuries, and who conveyed the property to the G. Co. Between the 
confirmation of the sale and the dellvery of title, wliile the business was 
being conducted at the purchaser's risk, the poliey was treated as sub- 
sisting. An employé reeovered judgment against the trustée for Injuries 
sustained whlle the trustée was operating the business, and the trustée 
paid such judgment with a voucher check of the G. Co. It being conceded 
that the poliey Insured against loss, and not against liability, défendant 
contended that the bankrupt estate had sufEered no loss and that it was 
not liable. Held that, whlle the payment by the G. Oo. could not be 
treated as a loan which the trustée was obUgated to repay, and while it 
was immaterial that, if payment of such judgment had not otherwise 
been provided for, the creditors would hâve been required to refund a 
part of their dividends, the insurer was nevertheless liable, since the re- 
quirement that the purchaser assume the liability to employés would in- 
duce the bidder to reduce Its bid, whlle, if the purchasers, relying on the 
indemnity, bid wlthout déduction for the liability assumed, they suf- 
fered the loss, and were entitled to be subrogated to the rights of the 
estate. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1144; Bec. 
Dlg. ®=>435.] 

^s^For other cases se« sams toplc & KEY-NUMBSR lu aU Key-Numbered Dlgesta & Indexes 
223 F.— 43 
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2. Instjeancb i©=»512— Indemnity Insurance— Amount ow Eecovkkt. 

Under a policy insurlng against loss on account ot Injuries to employôs, 
the amount recoverable was limited to the face of the policy, with costs, 
paid by insured, {ind légal Interest on such amounts from the date of 
payment; interest accruing pendlng an appeal in excess of the face of 
the policy not being recoverable. 
[Ed. Note. — F'or other cases, see Insurance, Dec. Dig. <S=>512.] 

At Law. Action by James Bowron, trustée in bankruptcy of the 
Southern Iron & Steel Company, against the Georgia Casualty Com- 
pany. Judgment for plaintiff. 

Percy, Benners & Burr, of Birmingham, Ala., for plaintifï. 
Cabaniss & Bowie, of Birmingham, Ala., for défendant. 

GRUBB, District Judge. [1] This is a suit by the trustée in bank- 
ruptcy of the Southern Iron & Steel Company against the Georgia 
Casualty Company upon a policy of insurance, issued by that company 
to the trustée to indemnify him against accidents to the employés of 
the trustée during his opération of the plant of the bankrupt under the 
orders of the bankruptcy court. A judgment by an employé, one 
Sibert, was rendered against him, the trustée, for $5,000, which was 
paid by him, with interest, amounting in ail to $5,315.02. The plain- 
tiff sues to recover reimbursement for the amount paid to satisfy the 
judgment. 

The assets of the bankruptcy estate hâve been sold by the trustée, 
first, to two individual purchasers, whose bid was assigned to the 
Standard Steel Company, to which company the trustée made a deed. 
The Standard Steel Company thereafter conveyed the property to the 
Gulf States Steel Company. There was an assumption by the purchas- 
ers of the trustee's liability to employés for injuries received during 
the course of employment, which was guaranteed by the National Sure- 
ty Company. This assumption foUowed the parties to whom the assets 
were subsequently transferred, and was a binding one upon the Gulf 
States Steel Company at the time of the payment of the judgment. 
The judgment in favor of Sibert, the injured employé, against the trus- 
tée, was paid by the trustée with a voucher check of the Gulf States 
Steel Company, payable to the trustée and indorsed by him to the clerk 
of this court. 

The def endant's contention is that the policy was one of indemnity 
against actual loss sustained by the insured, and not one of insurance 
against a mère liability ; that there was no loss to the bankrupt estate, 
represented by the trustée, since the judgment was paid by the trans- 
férée of the purchasers of the assets of the bankrupt estate, under an 
agreement, which was part of the considération of the purchase, that 
it would assume such liability of the trustée ; that the loss occasioned 
by the payment of the judgment was consequently that of the Gulf 
States Steel Company, which furnished the money, and not that of the 
bankrupt estate ; that, while the action was brought in the name of the 
trustée, the trustée, as plaintifï, represented the Gulf States Steel Com- 
pany, and not the creditors of the bankrupt; and that payment was 

®=3For other cases see same toplc & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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made by that company, and not by the plaintifï. The plaintiff concèdes 
the policy to hâve been one of indemnity against loss sustained by the 
insured, and not an insurance against a liability. He asserts that the 
bankrupt estate suffered a loss by the accident to Sibert and the pay- 
ment of the judgment, which was based on it, in thèse ways. In the 
first place, he asserts that the requirement of the purchasers to assume 
the obligations of the trustée, as part of the considération for the pur- 
chase, was an injury to the creditors of the bankrupt estate, in that it 
caused the purchasers to bid less for the assets than they would hâve 
done, if the transfer had been free from any such requirement. He 
also asserts that the creditors would hâve been injured by being re- 
quired to refund part of their dividends already received, in the event 
payment of the Sibert judgment had not been otherwise provided. He 
also contends that the transaction betwcen the trustée and the Gulf 
States Steel Company was, in effect, an advance to the trustée for the 
purpose of putting him in funds to satisfy the judgment, and that the 
liability of the trustée to repay the amount so advanced was as binding, 
as would hâve been his liability to repay a loan made from a bank for 
the like purpose. 

Considering thèse claims in the inverse order : The Gulf States Steel 
Company was under an obligation, as between it and the trustée, to 
furnish the money with which to satisfy the judgment in favor of Si- 
bert, when it did furnish it. This liability was assumed by it, as part 
of the contract of purchase. For this reason it seems to me the trans- 
action cannot be construed to be a loan or advance by it, repayment of 
which could be required from the trustée, but as a compliance with the 
purchaser's obligation for the doing of which it had, therefore, no re- 
course against the trustée and was entitled to no reimbursement from 
him. 

Whatever may be the rule as to the right of the trustée to recover 
back from creditors, who hâve received dividends, in excess of what 
would hâve been paid them by reason of the failure to take into account 
an administration expense, the amount of such excess, the rule, it seems 
to me, can hâve no application to the f acts in this case, since there can 
be no occasion to resort to the creditors to refund any part of their 
dividends received to satisfy the Sibert judgment; it having already 
been satisfied by the Gulf States Steel Company, and on the view I 
hâve taken of it, with no recourse on the trustée for the amount paid 
by it, because of its agreement with the trustée to assume the payment 
of the judgment. 

This leaves the inquiry as to whether the bankrupt estate sustained 
a loss by reason of the accident that resulted in the injury to Sibert, 
in that, it being stipulated in the order of sale that the purchaser should 
assume the liability of the trustée for injuries received by his employés 
during his opération of the plant, a less sum was received by the trus- 
tée for distribution among the creditors for the assets sold by him 
than would hâve been received in the absence of such a stipulation in 
the order of sale. 

It seems clear that the tendency of such a stipulation would be to 
induce the bidder to bid less because of it. Nor does it seem that the 
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exact amount of the liability assumed would hâve to be known to the 
purchasers at the time of their bid to make the principle applicable, 
though, if it were net ascertained, it might be difficult or impossible 
to show the extent to which the assumption affected the bid. Loss to 
the creditors would be presumed f rom an onerous stipulation imposed 
on the bidders. If a final dividend had not at that time been paid the 
creditors, and if the recovery by the trustée in this suit was to be dis- 
tributed to them in the way of dividends, there would be a showing of 
loss sustained by the trustée, as the représentative of the creditors, of a 
kind sufficient to sustain this action on the policy. However, it is con- 
ceded that the amount of the recovery by the trustée, if any, will go, 
not to the créditer, as an additional dividend, but to the Gulf States 
Steel Company to reimburse it for the amount furnished the trustée to 
satisfy the judgment. 

It is therefore contended by the défendant that if injury was sus- 
tained by the creditors, because a less sum was realized at the trustee's 
sale for distribution among creditors, by reason of the assumption ex- 
âcted of the purchaser by the order of sale, than would otherwise 
hâve been received, the purpose of this suit is still not to indemnify 
the creditors for such loss, since no part of the recovery, if any, is to 
go to them. In this case, however, there was an outstanding indemnity 
against loss from injury to employés of the trustée during opération, at 
the time the purchasers bought the assets ; i. e., the policy issued to the 
trustée by the défendant, on which this suit is brought. The purchasers 
were, therefore, when bidding, confronted on the one hand with the 
liability they were required to assume, and, as against it, the indemnity 
held by the trustée as against a loss on that account. In making their 
bid they would be affected by the nature of the liability, and also by 
the character of the indemnity against it, if they considered the in- 
demnity available to them, as I think the record shows they were 
justified in doing. The creditors of the bankrupt estate would hâve 
suffered a loss, if the bidders had considered the liability — aside 
from the indemnity — in the réduction in amount of the purchase price. 
This loss would hâve sustained a recovery by the trustée from the 
défendant on the policy. If the purchasers, relying on indemnity, bid 
without déduction for the liability assumed, the loss will be theirs, 
instead of that of the bankrupt estate, unless the are entitled to recoup 
their loss by resort to the indemnity. The same loss would hâve been 
sustained by the creditors, but for the existence of the indemnity, and 
the reliance of the purchasers on their ability to profit by it, and in that 
case the trustée could hâve recovered the loss from the défendant on 
the policy. 

As I see it, the loss is not eliminated by the order of sale, but is 
merely transferred from the trustée to the purchasers. The defend- 
ant's agreement was to indemnify against loss on account of the acci- 
dent, and, as long as the loss remains, it would seem to be immaterial 
to the défendant whether the loss was paid to the plaintiff for the use 
of the creditors, or for the use of the Gulf States Steel Company, as 
the successor of the purchasers who had assumed it. It cannot be 
presumed that the court, by its order, intended to separate the indem* 
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nity f rom the loss, and so make it totally unavailable, though the loss 
Etill remained unsatisfied. The presumption would rather be that the 
court intended the right to avail of the indemnity to follow the loss, 
and so, by its tendency to increase the bid, to préserve its value to the 
estate, which had paid the premium for the protection afforded by it. 
This would be accomplished by subrogating the Gulf States Steel Com- 
pany to the rights of the trustée under the policy after it had paid the 
judgment. That this was the intention of the court and the parties 
seems reasonably clear from the orders of the court set out in the rec- 
ord, and is also shown by the fact that the policy issued by the défend- 
ant to the trustée was treated as still subsisting in favor of opérations 
during the period intervening the order of confirmation of the sale and 
the delivery of instruments of title, when the opérations were con- 
ducted for the benefit and at the risk of the purchasers. 

For this reason it seems to me that the original purchasers, having 
presumably saved -the estate a loss in the price realized for the assets 
by the trustée at the sale by bidding without déduction for the assump- 
tion exacted of them, in reliance of being accorded the benefit of the 
protection afiforded by the indemnity held by the trustée against the 
assumed liability, ought to be subrogated to the right of the trustée to 
claim a loss sustained by the accident to Sibert, and which they had as- 
sumed, in a sensé that would sustain this action by the trustée against 
the défendant, though the recovery be, and I hâve no doubt is, for the 
benefit of the Gulf States Steel Company. 

The judgment having been paid in fact directly by the trustée to the 
clerk of this court, in view of the conclusion I hâve reached, it is im- 
material whether the money was furnished the trustée by the Gulf 
States Steel Company as a loan or under its obligation to take care of 
the judgment. 

[2] This conclusion results in a judgment for the plaintiflf for the 
limit imposed on the policy of $5,000, together with the costs paid by 
the plaintiff, amounting to $148.10, with légal interest from date of 
payment, December 4, 1914, to the date of judgment in this cause. Ac- 
cording to the weight of authority, interest accruing pending appeal 
in excess of $5,000 is not recoverable. 



UNITED STATES v. LINTON et aL 

(District Court, W. D. Washington, N. D. Aprll 20, 1915.) 

No. 2951, 

OoNSPiRACT ®=>27, 43 — Cbiminal Offesse — Stattjtoey Provisions — Ovebt 

Crimlnal Code (Act March 4, 1909, c. 321) § 37, 35 Stat 1096 (Comp. 
St. 1913, § 10201), provlding that where two or more persons conspire 
to commit an offense against the United States, and one or more of them 
does any act to effeet the object of the conspiracy, ail parties thereto 
shall be liable to punishment, modifies the common-law offense of con- 
spiracy, which was complète when the unlawful conspiracy was formed, 

^issFor other cases see same topic & KEÏ-NUMBER in ail Key-Numbered Cigests & Indexes 
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and provides that there must not only be an unlawful consplracy, but an 
overt act; and an indictment alleglng that défendants at Vancouver fe- 
loniously consplred to vlolat« the White Slave Trafflc Act, and that it 
was their purpose to feloniously transport, and aid and assist In ob- 
taiuing transportation for, a female in foreign commerce from Van- 
couver to Seattle, in the Northern division of the Western district of 
Washington, for immoral purposes, in violation of the White Slave Traf- 
flc Act, and which sets forth overt acts done to eflrect the object of the 
conspiracy in such district, charges an offense wlthin the iurisdiction of 
the court, notwithstanding Const. Amend. 6, declaring that ail criminal 
prosecutions must be had in the district wherein the crime shall hâve 
been commltted. 

[Ed. Note.—For other cases, see Conspiracy, Cent Dlg. §§ 38, 39, 7&, 80, 
84-99; Dec. Dig. 0=27, 43.] 

S. G. Linton and Alta Smith were indicted for a conspiracy to vio- 
late the White Slave Act. Demurrer to indictment overruled. 

Clay Allen, U. S. Dist. Atty., and Winter S. Martin, Asst. U. S- 
Dist. Atty., both of Seattle, Wash., for the United States. 

Griffin & Griffm, of Seattle, Wash., for défendants. 

NETERER, District Judge. The indictment in this case charges a 
conspiracy to violate the White Slave Act) (Act June 25, 1910, c. 395, 
36 Stat. 825 [Comp. St. 1913, §§ 8812-8819]). It consists of two 
counts. Count 1 charges that the défendants — 

"at Vancouver, In the province of British Columbia, In the Dominion of 
Canada, on the flrst day of January, A. D. one thousand nine hundrcd and 
thirteen, then and there being, did willfuUy, knowingly, feloniously, unlaw- 
fdlly, wickedly, and mallcioxisly conspire, combine, coufederate, and agrée 
together, and together and with divers other persons to said grand jurors 
unknown, to commit an offense against the United States, to wit, to violate 
the 'White Slave Traffic Act' of June 25, 1910 (36 Statutes at Large, 825), in 
the followiug manner and particulars; that is to say: It was the purpose 
and object of the said conspirators, and each of them to willfuUy, knowingly, 
and feloniously transport and cause to be transported, and aid and assist 
In obtaining transportation for, and in transportiug, a woman, to wit, the 
said Alta Smith, alias as aforesaid, in foreigu commerce from the city of 
Vancouver, in the said province of British Columbia, to the city of Seattle, 
in the Northern division of the Western district of Washington, in the 
United States of America, for the purposes of prostitution, debauchery, 
concubinage, and other immoral purposes, ail in violation of the White 
Slave Traffic Act as aforesaid. * * * " 

Count 2 charges the violation of the same act in somewhat différent 
language. The indictment then sets ont overt acts of the défendant 
which were done to effect the object of such conspiracy in this district 
and division. A demurrer has been filed to the indictment, based upon 
insufficiency of facts in the indictment, and that the court is without 
jurisdiction. 

It is contended by the défendants that the conspiracy charged is the 
gist of the action, and that under the Sixth amendment to the Consti- 
tution ail criminal prosecutions must be had in the "district wherein 
the crime shall hâve been committed" ; that the conspiracy, as charged, 
if any, took place in the province of British Columbia, and that this 
court has no jurisdiction of the action. Dealy v. U. S., 152 U. S. 539, 

®=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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14 Sup. Ct. 680, 38 L. Ed. 545, Hyde v. Shine, 199 U. S. 7Ç>, 25 Sup. 
Ct. 760, 50 L. Ed. 90, and Palliser v. U. S'., 136 U. S. 268, 10 Sup. Ct. 
1034, 34 L. Ed. 514, are cited. 
Section 37 of the Criminal Code (section 5440, Rev. Stat.) provides : 

"If two or more persons conspire elther to commit any offense against the 
United States or to defraud the United States in any manner or for any 
purpose, and one or more of such parties do any act to effect the object of 
the conspiracy, ail * * * parties to such conspiracy shall be liable to a 
penalty of not more than ten thousand dollars, or to imprisonment for not 
more than two years, or * • * both fine and imprisonment, in the dis- 
crétion of the court." 

It is true that the gravamen of the offense is the conspiracy, and that 
at common law the offense was complète when the unlawful conspira- 
cy was formed ; but in the considération of the charge of this indict- 
ment effect must be given to the change in the ancient law brought 
about by section Zl, Criminal Code (section 5440, Rev. Stat.), which 
goes beyond the original abstraction and provides that, not only must 
the unlawful conspiracy be entered into, but as a necessary élément to 
give vitality to the unlawful act some one of the conspirators must do 
some overt act to effect the object of such conspiracy, to complète the 
offense. The conspiracy alone is no offense under this section, but re- 
quires the overt act to give it vitality. The overt act, then, becoraes a 
necessary élément of the offense, and a part of it, and "as the act gives 
jurisdiction for trial, it is not essential where the conspiracy is form- 
ed, so far as the jurisdiction of the court in which the indictment is 
found and tried are concerned." Hyde v. U. S., 225 U. S. at page 367, 32 
Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. The unlawful con- 
fédération or conspiracy of the parties must continue until the perform- 
ance of an overt act to effect the object of the conspiracy, to be an 
offense. If either of the parties should withdraw from the conspiracy 
during the locus pœnitentise, or before the overt act, such party would 
be released from the conséquences of such act and the prior agree- 
ment. The unlawful conspiracy, being entered into in British Colum- 
bia to commit an offense against the United States, continued with the 
parties on entering the jurisdiction of this court, and the doing of the 
overt act in furtherance of this conspiracy, within this district, vitalizes 
the conspiracy in this jurisdiction as fully as though it had originally 
been entered into hère. Justice McKenna, in Brown v. EHiott, 225 
U. S. 393, at page 401, 32 Sup. Ct. 812, 56 L. Ed. 1136, speaking for 
the court, says : 

"As the place of the overt act may be the place of Jurisdiction, It follows 
that the exact place where the conspiracy was formed ueed not be alleged. 
This case illustrâtes the evil which a contrary ruling would cause. The place 
where the conspiracy was formed was unknown to the grand jurors (and 
might be so in many cases), but it was intended to be executed in a number 
of States of the Union, and yet, under the rigor of the contention of appel- 
lants, the conspirators could not be tried in any of them. In other words, 
not the place of the activitiea of the conspiracy and where it incurs guilt, 
but the place of its formation, which no one may know or can flnd out, is 
the place of the jurisdiction of its trial. And what compels this? It is an- 
swered: The sixth amendment of the Constitution of the United States. We 
hâve detèrmined otherwise in Hyde v. United States, 225 U. S. 347 [32 Sup. Ct 
793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614]." 
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Thèse parties cannot be prosecuted in British Columbia. Can it 
be said that parties living on the border line of the United States could 
go across into Canada or Mexico and enter into a conspiracy to def raud 
the United States, and then corne into the United States and proceed 
to carry out the unlawful confédération, and not be subject to the juris- 
diction of the courts of the United States? The courts will not sub- 
scribe to such a doctrine. 

I am not unmindful of the language used by Justice Brewer in Dealy 
V. U. S., supra, nor the cases cited by counsel ; but they can ail be read- 
ily distinguished and hâve no application to the facts charged in this 
indictment. Justice McKenna, in Hyde v. U. S'., 225 U. S- 349, at 
page 359, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, says: 

"Indeed, it must be said that the cases abound with statements that the 
conspiracy is the 'sist' of the offense, or the 'gravainen' of it, and we realizo 
the strength of the argument based upon thera. But we think the argument 
insists too exactly on the ancient law of conspira cy, and does not give efCoct 
to the change made in it by section 5440, supra. It is true that the conspiracy, 
the unlawful comblnation, has been sald to be the crime, and that at common 
law it was not necessary to aver or prove an overt act ; but section 5440 has 
gone bcyond such rigld abstraction, and prescribes, as necessary to the of- 
fense, not only the unlawful conspiracy, but that one or more of the parties 
must do an 'act to etCect' Its object, and provides that when such act is done 
'ail the parties to such conspiracy' become lialile. Interpreting the provision, 
It was deeided in Hyde v. Shine, l'J9 U. S. 62, 76 [25 Sup. Ot. 7G0, 50 L. 
Ed. 90], that an overt act is necessary to complète the offense. And so it was 
said in United States v. Hlrsch, 100 "U. S. 33 [25 L. Ed. 539], reeognizing 
that, while the eombination of minds in an unlawful purpose was the founda- 
tion of the offense, an overt act was necessary to complète it. It seems like 
a contradiction to say that a thing is necessary to complète another thlng, 
and yet that other thing is complète without it. It seems like a paradox to 
say that anything, to quote the solicitor gênerai, 'can be a crime of which no 
court can take cognizance.' The conspiracy, therefore, cannot alone constitute 
the offense. It necds the addition of the overt act. Such act is something 
more, therefore, than évidence of a conspiracy. It constitutes the exécution 
or part exécution of the conspiracy, and ail incur guilt by it, or rather com- 
plète their guilt by it, consummating a crime by it cognizable then by the ju- 
dicial tribunals ; such tribunals only then aciiuiring jurisdiction." 

The demurrer is overruled. 



EOSS y. WESTERN LAND & IRRIGATION CO. et al. 
(District Court, S. D. lowa, 0. D. May 20, 1915.) 

CoEPORATioNS iS=î507 — Officebs — Sekvice of Peocess. 

An officer of a corporation, elected under by-laws providing that he 
shall hold office for one year and until his successor is elected and quall- 
fied, remains an otiicer on whom service of process agaiust the corpora- 
tion may be had, though he has tendered his résignation, which has not 
been acted on by the corporation, directors, or stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1971-1974, 
1976-2000; Dec. Dig. <S=>507.] 

At Law. Action by George A. Ross against the Western Land & 
Irrigation Company and another. On motion to quash service of sum- 
mons and dismiss. Overruled. 

C=For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digesls & Indexes 
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Strock & Wallace, of Des Moines, lowa, for plaintiff. 

Clark, Byers & Hutchinson, of Des Moines, lowa, for défendants. 

WADE, District Judge. In this action, the principal défendant, a 
Wyoming corporation, was served with original notice or summons by 
service upon W. H. Harwood, designated in the return of the officer 
as secretary of said company. Service was made in the city of Des 
Moines, lov.'a, where the company prior to March, 1913, had an office 
and transacted most of its business ; substantially ail its officers re- 
siding in the city of Des Moines. Défendant files a motion to quash 
and dismiss, supported by afïidavits, claiming that at the time of said 
service the said W. H. Harwood was not the secretary of the cor- 
poration. 

It appears without dispute that Harwood was elected secretary of 
the corporation September 11, 1912; the records of the corporation 
showing : 

"On motion made and carried, W. H. Harwood was elected secretary- 
treasurer for the ensuing year and until his successor is elected and qualified." 

The by-laws of the corporation expressly provide that the ofïicers 
shall be elected "for one year, and until their successors are elected 
and qualified." There is no record showing that the secretary ever 
resigned, no record showing that any résignation was ever presented 
to the directors, and no claim that any one was elected as his successor. 

It appears that in March, 1913, the corporation made a deal with 
parties in Chicago, by which they agreed to transfer ail properties of 
the corporation, together with the stock of the corporation, and it was 
contemplated that, when the transfer was fully executed, the Chicago 
parties should be substituted as stockholders and officers of the cor- 
poration. The contract was made and placed in escrow, covering the 
détails of the transaction, and at a meeting of the stockholders some 
of the directors resigned, and persons representing the Chicago par- 
ties were elected in their place, and one of them was elected prési- 
dent. 

It is claimed that the résignation of the directors, and the élection 
of the directors and président, were conditional only, and made in 
contemplation of the iinal exécution of the contract between the par- 
ties, which contract is still unexecuted. As to this, it is not necessary 
to consider it, in the view I take of the transaction, relating to the al- 
leged résignation of the secretary. The résignation of the secretary, 
as testified by Hamberg, with whom the Chicago deal was made, is 
expressed as f ollows in his déposition taken for use upon this motion : 

"I remember one. I remember also that Mr. Harwood had his résigna- 
tion, and I begged him at présent to keep it; and afterwards I got a letter 
from Harwood vvherein some deal he was making on this land, and told him 
to go ahead and sign it as secretary, and he wrote me back that he refused 
to do that — that he had no stock and did not consider himself secretary any 
way. If he could help me ont in any way, but he could not sign any papers. 
That letter I hâve got, but I haven't been able to find it." 

Affidavits are filed by Harwood, showing that he had tendered his 
résignation, and to the effect that he had refused to further serve. Ac- 
cepiing what is presented in his affidavit and in the testimony of Mr. 
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Hamberg as true, I hold that he was still secretary of the corporation 
so far as this plaintiff was concerned, for the purpose of service at 
the time the original notice was served upon him. 

Where an officer of a corporation is elected under by-laws providing 
that he shall serve until his successor is elected and qualified, I hold 
that, so far as the public is concerned, a résignation tendered before 
the élection of his successor, and not acted upon by the corporation, 
its stockholders, or board of directors, has no efïect. The public has 
the right to treat him as an officer of the corporation. This is certain- 
ly true for the purpose of service upon the corporation, and may be 
true for many other purposes. 

In the case of Evarts v. Killingworth Mfg. Co., 20 Conn. 447, the 
défendant corporation, established for manufacturing purposes, passed 
a by-law providing that a président, secretary, and treasurer should be 
chosen annually, and should hold their offices until others should be 
chosen in their stead. The corporation carried on its business in the 
town of K. for some time, when, being unsuccessful, it disposed of 
ail its property and closed its business, without the intention of re- 
suming it, except for the purpose of collecting and paying out moneys, 
and holding a meeting of the stockholders. At a meeting subsequently 
held„all of the stockholders transferred their shares of stock to G., 
and ail the officers, including N., the secretary, resigned their offices, 
which résignations were accepted. A writ against such corporation 
was soon afterwards served on N., the secretary. The court held the 
service valid, and that it had jurisdiction of the défendant corpora- 
tion. It said it was impossible to allow such acts to possess any efficacy 
whatever. If such a flimsy device were to receive the sanction of the 
court, it would be lending aid to insolvent corporations to secrète their 
effects from creditors. The court further said that, however effectuai 
the résignation might hâve been between N. and the company, it was 
ineffectuai as against third persons to their préjudice. By being in- 
corporated, the défendants had assumed an artificial existence, which 
continued imtil legally dissolved ; and if they cannot dissolve them- 
selves directly, they cannot do so indirectly, by accepting the résigna- 
tion of ail its officers and living représentatives, and refusing to ap- 
point others, thus reducing itself to a mère impalpability and créature 
of the imagination. 

The foUowing is the holding of the court in the case of Colorado 
Corp. V. Lombard, 66 Kan. 251, 71 Pac. 584, 97 Am. St. Rep. 373: 

'Where the by-laws provide that an offlcer shall continue to hold office until 
Ms successor is elected and qualifies, an officer does not cease to be an officer 
by a mère resLcrnation, and hence service of process may still be made upon 
him as such officer. 

The rule in New York is that, for the purpose of service of pro- 
cess, an officer's résignation is not effective until a successor is ap- 
pointed. Yorkville Bank v. Zeltner Brewing Co., 80 App. Div. 578, 
8 N. Y. Supp. 839 ; Sturgis v. Crescent Jute Mfg. Co., 57 Hun, 587, 
10 N. Y. Supp. 470; Noble v. Euler, 20 App. Div. 548, 47 N. Y. Supp. 
302; Wilson v. Brentwood Hôtel Co., 16 Mise. Rep. 48, 37 N. Y. Supp. 
655; Carnaghan v. Exporters' Oil Co., 57 Hun, 588, 11 N. Y. Supp. 
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172; Timolat v. Held & Co., 17 Mise. Rep. 556, 40 N. Y. Supp. 692. 
In the last case above cited the court said : 

"There is no question hère of Personal liability of the resigning director to 
the credltors of the company, but only a question between such creditors 
and the company, under its own by-laws, and for its own neglect to termlnare 
its officiai relations with the dlrector by eleeting his successor. When, by its 
by-law, it déclares that he shall serve until his successor is chosen, it consti- 
tutes him its oliicer until that event, with the same effect, so far as the cor- 
poration is concerned, as if he were serving in the term for which he was 
elected and had not resigned. It was in the power of the company to termi- 
nate his agency at any time by eleeting a successor, and if it chose rather to 
continue such agency, he must be treated, In actions against the company, 
as its duly constituted offlcer." 

Under similar circumstances service may be had on an officer of 
a municipal corporation who bas resigned, notwithstanding the fact 
that there bas been a formai acceptance of his résignation by the 
municipality. So held in Badger v. United States, 93 U. S. 599, 23 L. 
Ed. 991. Quoting from 1 Morawetz on Corporations, § 563: 

"It seems clear that directors cannot termînate their agency, or aecept the 
résignation of others, if the immédiate conséquence would be to leave the 
iuterests of the company without proper care and protection." 

In the case of Venner v. Denver Union Water Co., 40 Colo. 212, on 
page 225, 90 Pac. 623, on page 627 (122 Am. St. Rep. 1036), the court 
said: 

"Whether or not a director or other offlcer of a corporation has resigned is 
a question of fact, to be determined from the circumstances of each case, and 
which, to some extent, it appears, may dépend upon the parties who raise 
the question. In the présent case Mr. Sullivan tendered his résignation to 
the proper authorities, but it was never acted upon. He continued in the 
control of the affairs of the company the same as though his résignation had 
never been offered. * * « The parties who commenced the foreclosure 
suits • * * had no knowledge that he had ever tendered his résignation 
to the company. In such circumstances the company will not be permitted to 
claim that he had resigned prior to the service of process upon hira by mere- 
ly tendering his résignation. The company could hâve termina ted his relation-- 
ship at any time by eleeting a successor as provided in its by-laws ; and by 
failing to act he must be treated in actions against the company, in so far as 
service of process is concerned, as its duly constituted agent." 

Mère expressions of an intention to resign if certain contingencies 
arise, or loose statements of intention, do not amount to a résignation, 
particularly where the party continues to act. Union Nat. Bank of 
Troy V. Scott, 53 App. Div. 65, 66 N. Y. Supp. 145. Under the fore- 
going and other décisions, service in this case is held to be valid. 

The motion to quash and dismiss is overruled. The défendant the 
Western Land & Irrigation Company excepts. 
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In re MAXTAG-MASON MOTOR CO. 

Plstrict Court, N. D. lowa, E. D. June 22, 1915.) 

No. 744. 

Bankbuptct i®=3387— Composition — Confikmation— Effect. 

Under Bankr. Act July 1, 1898, c. 541, § 12e, 30 Stat. 549 (Comp. St. 
1913, § 9596), providing that on the confirmation of a composition tlia 
considération sliall be distributed as the judge sliall direct, and the 
case disinissed, and section 13, authorizing the judge, on application 
within 6 months after confirmation, to set the same aside and reinstate 
the case, and section 63b, providing for the liquidation of unliquldated 
claims against the banUrupt as the court shall direct, and section 57n, 
providing that claims liquldated by litigation within 30 days before or 
after one year after adjudication In banl;ruptcy shall be proved within 
60 days after judgmeut, and section 70f, providing that on the confirma- 
tion of a composition the title to the baukrupt's property shall revest 
in him, the confirmation of a composition not set aside nor challenged 
opérâtes, under section 14c, as a discharge of the bankrupt from ail debts 
other Ihan those he bas agreed to pay under the composition, and a 
judgmont liquidating a claim rendered. in a suit pendlng at the time of 
the tiling of the pétition in bankruptcy, not filed and proved within the 
statutory time, cannot thereafter be proved as against the bankrupt es- 
tate, and the bankrupt is, as against the judgmeut, entltled to a return 
of the bonds deposited as security for the payment of debts made a part 
of the composition confirmed by the court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 603-605, 
607-616; Dec. Dig. <g=^387.] 

In Bankruptcy. In the matter of the Maytag-Mason Motor Com- 
pany, alleged bankrupt. Submitted on pétition of the bankrupt for an 
order for the return to it of $6,000 of its first mortgage bonds, de- 
posited by it with the Black Hawk National Bank of Waterloo, a de- 
pository for bankruptcy funds, by order of the court, as security for 
the payment of certain notes of the bankrupt, made as part of an ofïer 
. of composition, upon the alleged ground that said notes hâve been 
paid by it. F. L. Maytag also filed a cross-petition. Cross-petition 
denied, and bankrupt's pétition granted. 

E. R- Mason, of Des Moines, lowa, for alleged bankrupt. 
Haffenberg, Friedman & Hafïenberg, of Chicago, III., for objectors 
thereto. 

REED, District Judge. It appears from the pleadings and records 
in this case that an involuntary pétition in bankruptcy was filed against 
the alleged bankrupt in September, 1911. In due time (and before the 
adjudication, under the amendment of June 25, 1910) the bankrupt of- 
fered terms of composition to its creditors, which ofifer was duly accept- 
ed by the requisite ntimber of creditors at a meeting of creditors called 
for that purpose, and upon notice to the creditors and a hearing there- 
on was confirmed without opposition thereto by the judge, and the 
considération ordered by him to be distributed, which was later donc, 
but no formai order of dismissal of the bankruptcy case was entered. 

The American Ball-Bearing Company, of Cleveland, Ohio, filed an 

^z^FoT other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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unliquidated claim against the bankrupt for $102,430.58, which bas 
been scheduled by the bankrupt, but as to which it alleged in the sched- 
ules that it was not indebted to the Ball-Bearing Company in any 
sum upon such claim, but, on the contrary, that the Ball-Bearing Com- 
pany was indebted to it in a large sum. When the pétition was filed, 
a suit was pending in the Circuit Court of the United States for fhis 
district by said Ball-Bearing Company against the bankrupt upon such 
claim. The bankruptcy court, upon application of the Ball-Bearing 
Company, made an order that said claim be liquidated in the suit so 
pending. In May, 1913, said suit was tried in this court as the succes- 
sor of said Circuit Court, and judgment was rendered therein in favor 
of the Ball-Bearing Company against the alleged bankrupt and F. L. 
Maytag and one William Galloway, who were parties défendant to that 
suit, for $60,267, from which no appeal or writ of error was ever 
taken, and such judgment became final as of the date thereof. That 
judgment was never proved or filed against the bankrupt in the bank- 
ruptcy court. 

The pétition for the retum of the bonds was filed in this court Jan- 
uary 13, 1915, and due notice thereof was served upon the Ball-Bear- 
ing Company to appear on May 11, 1915, the first day of the May, 
1915, term of this court, at Waterloo, and show cause, if any it had, 
why the pétition of the bankrupt should not be granted. On that day 
the Ball-Bearing Company appeared by attorneys and objected to the 
granting of the pétition, upon the ground, as alleged, that the judgment 
had never been paid, though the composition and confirmation thereof, 
and the liquidation of the claim by judgment, as stated, were admitted. 
The matter, after argument, was submitted to the court, with leave to 
counsel of the Ball-Bearing Company to file a brief in support of its 
objections to the granting of the pétition. On May 18, 1915, counsel 
who appeared for the Ball-Bearing Company filed what is labeled "an 
answer and cross-petition of F. L. Maytag, assignée of the judgment 
of the American Ball-Bearing Company against the bankrupt," which 
allèges the assignment to Maytag of that judgment, and contains proof 
of a claim in behalf of said Maytag against the bankrupt upon such 
assignment to him of the judgment of May 27, 1913, and asks that it be 
allowed as a claim against the bankrupt estate nunc pro tune as of 
November 14, 1911, in lieu of the unliquidated claim of the Ball-Bear- 
ing Company against the bankrupt, and that the pétition of the bankrupt 
for the retum of the bonds be denied. The confirmation of the compo- 
sition is admitted, and its validity is not challenged in any way. 

The appHcable provisions of the Bankruptcy Act are: 

Sec. 12e. "Upon the confirmation of a composition, the considération shal) 
be distributed as the judge shall direct, and the case dismissed. Whenever a 
composition is not confirmed, the estate shall be administered in bankruptcy 
as herein provided." 

Sec. 13. "The judge may, upon » * • application of parties in Interest 
filed at any time within six months after a composition has been confirmed, 
set the same aside and reinstate the case" (for the reasons stated in the Sec- 
tion). 

Sec. 63b. "Unliquidated claims against the bankrupt may, pursuant to 
application to the court, be liquidated in such manner as it shall direct, ond 
may thereafter be proved and allowed against the estate." 
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Sec. 57n. "Clalms stall not be proved agalnst a bankrupt estate subséquent 
to one year after the adjudication ; or if they are liguidated by litigatlon, 
and the final judgmeut thereln is rendered witbin thlrty days before or aftef 
the expiration of such time, then wlthin slxty days after the rendltlon of 
such judgment. * * * " 

Sec. 70f. "Upon the confirmation of a composition ofEered by a bankrupt, 
the title to bis property shall thereupon revest in hlm." 

There is neither allégation nor proof by either the Ball-Bearing Com- 
pany or Maytag why the judgment Hquidating the claim of the Ball- 
Bearing Company was not filed and proved within 60 days after the 
rendition of such judgment, as provided in section 57n. It is urged, 
however, in behalf of Maytag, that inasmuch as there was no adjudi- 
cation in bankruptcy, the time within which the creditors can make 
such proof is not limited. But under section 12e of the Bankruptcy 
Act, upon confirmation of the composition and the distribution of the 
considération, the case is dismissed without adjudication, and the bank- 
ruptcy case is at an end. 

In this case the Ball-Bearing Company effected in some manner 
a settlement of its judgment with Maytag, one of the défendants 
tlierein, and assigned the judgment to him; and it may fairly be in- 
ferred that, having thus relied and realized upon its judgment, the 
Ball-Bearing Company was no longer interested in the bankruptcy pro- 
ceeding or the judgment, and did not therefore prove or attempt to 
prove the judgment against the banki-upt estate. The confirmation 
of the composition has never been set aside, and its validity is not now 
and never has been challenged. The case in bankruptcy is therefore 
at an end, except for the collection of unpaid costs, if any, and the 
closing of the record, and no order can now rightly be made allowing 
any further claim against the bankrupt estate. In fact, the confirma- 
tion of the composition is a discharge of the bankrupt from ail its debts 
other than those it agreed to pay by the terms of the composition, 
which are not affected by the discharge. Section 14c of the Bankrupt- 
cy Act. Upon confirmation of the composition, the title of the bank- 
rupt to ail its property revests in it, and if the considération for the 
composition has not for any reason been paid by it, the remedy of the 
créditer for the recovery thereof is against it as upon a new cause of 
action, which is not afi:ected by the discharge. See, as having some 
bearing upon the questions involved herein, the récent décision in the 
case of Cumberland Glass Manufacturing Co. v. De Witt, 237 U. S. 

447, 35 Sup. Ct. 636, 59 h. Ed. , decided by the Suprême Court 

May 10, 1915. 

The judgment Hquidating the claim of the Ball-Bearing Company 
not having been proved and filed within 60 days after it became final, 
such judgment is barred by section 57n of the Bankruptcy Act; and 
the bankrupt is entitled to the return of the bonds deposited with the 
Black Tlawk National Bank. It is therefore ordered that the prayer 
of the cross-petition of F. L. Maytag be and hereby is denied ; that the 
pétition of the bankrupt for the return of the bonds in the Black 
Hawk National Bank of Waterloo be granted; that said bank, upon 
delivery to it of a certified copy of this order, deliver to the clerk of 
this court the said $6,000 of bonds of the bankrupt, taking the clerk's 
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receipt therefor, and the clerk will then retum said bonds to the bank- 
rupt, taking its receipt therefor. 

The certified copy of this order shall net be issued or made by the 
clerk until after 30 days from the filing of this opinion. It is ordered 
accordingly. 



In re EOELLICH. 

(District Court, D. Oregon. Aprll 26, 1915.) 

No. 3157. 

Bankhuptct ©=140 — Pboperty Passing to Trustée — "Conditionai, Saxe." 
Where goods were consigned to a merchant under a contract by whloh 
he was to pay the freight thereon, insure and store the goods, and be 
responsible for ail damages while they were In his possession, and to 
sell the goods as fast as possible for cash or on six months' time on 
notes which he was to guarantee, and on settlement he was to receive 
a commission, the amount of whlch was not specified, the contract was 
a conditionai sale, whlch was vold as against the credltors of the mer- 
chant on hls becoming a bankrupt, not a consignment for sale on com- 
mission, and the trustée in bankruptcy is entitled to the goods as against 
the sellers. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dlg. ©=5l40. 

For other définitions, see Words and Phrases, lîrst and Second Séries, 
Conditionai Sale.] 

In Bankruptcy. Proceeding against one Roellich. On motion to re- 
view an order of the référée denying the pétitions of certain creditors 
for goods claimed to hâve been delivered to the bankrupt on consign- 
ment. Order of the référée confirmed. 

Sidney Teiser, of Portland, Or., for trustée. 

Dolph, Mallory, Simon & Gearin and H. S. Lusk, ail of Portland, 
Or., for Studebaker Co. 

George W. Stapleton, of Portland, Or., for Mitchell, Lewis & Sta- 
ver Co, 

BEAN, District Judge. This matter was submitted on a motion to 
review an order of the référée in bankruptcy denying the pétitions of 
Mitchell, Lewis & Staver Company and the Studebaker Company for 
réclamation of certain goods, which they claimed to hâve delivered to 
the bankrupt on consignment. The question involves the construction 
of the contracts between the petitioners and the bankrupt. 

The Mitchell, Lewis & Staver Company contract is probably the 
strongest in favor of the petitioners' claims, and présents the question 
for décision more distinctly than the other. By its terms the Mitchell, 
Lewis & Staver Company agrée to furnish Roellich, who was engagée 
in the retail business, certain goods from time to time. Roellich was 
to receive the goods, pay ail the freight, Insurance, and other charges, 
store them free, and be responsible for ail damage to them while in his 
possession, and to keep the goods fully insured. He was to sell them 

®=»For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 



688 223 FEDERAL EBPOETBB 

as far as possible for cash, or on notes, six months' tîme, keep the 
money and notes separate from his other business, was to indorse and 
guarantee the payment of the notes, and forward them to Mitchell, 
Lewis & Staver Company. Upon final settlement the bankrupt was te 
receive a commission, not specified, for handling the goods. It was 
further provided that, if the Mitchell, Lewis & Staver Company so 
elected, they might charge ail the goods remaining unsold on a certain 
date to Roellich and require him to pay for them. The question pre- 
sented is whether the agreement constituted a consignment or such a 
conditional sale as under the laws of Oregon is void as to creditors. 

The rule in this court, as announced by Judge Bellinger in the Ras- 
mussen Case (D. C.) 136 Fed. 704, ia that where property is delivered 
to the vendee for sale in the usual course of business as a merchant, 
and the various provisions relating to the ownership and possession are 
mère contrivances to secure the purchase price to the vendor, the trans- 
actions are fraudulent in law as against other creditors of the vendee. 
There are many décisions to be found in the books construing so- 
called consignment contracts, and the décisions are apparently not 
uniform ; but I take it the doctrine of the Rasmussen Case is the rule 
of this court and should be adhered to. 

Applying that rule, it is quite apparent the contracts in suit are void 
as to creditors. There is no difficulty in framing contracts of this 
character in such language that there can be no controversy as to the 
légal efïect, and where goods are delivered to a retail merchant, to be 
sold by him in the ordinary course of business under a contract that 
is ambiguous, and with as many contradictory provisions as thèse hâve, 
I think it is but fair to hold that, if the merchant subsequently becomes 
bankrupt, the vendor cannot be permitted to reclaim the goods, be- 
cause he could make the contract perf ectly clear, if he desired to do so. 

In this case the vendors seem to bave intended to place themselves in 
a position so that the contract might be considered a sale or consign- 
ment as their subséquent interests might suggest. The judgment of 
the référée is therefore confirmed. 

The same order will be made on the Studebaker pétition, because 
that contract is not so strong in its terms as the Mitchell, Lewis & 
Staver Company contract. 
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BALTIMORE & O. R. CO. v. REED. 

(Circuit Court of Appeals, Sixth Circuit June 17, 1915.) 

No. 2515. 

1. Limitation of Actions <g=>ie9— Actions for Injuries to Pabsenoebs-. 

Applicabilitt of Statute — "Cause oe Acttox." 

Wliere a Maryland railroad company, operating a rallroad from Chica- 
go to New York, sold In Chicago a ticket for carriage from Chicago to 
New York, and the passenger boarded the train at Chicago, and was in- 
jured by derailment of the train in Indiana, the law of Indlana govem- 
ing limitation of actions was applicable to an action by the passenger, 
brought In a state court in Ohlo aud transferred to the fédéral court, for 
a cause of action wlthin Rev. St. Ohio 1890, § 4990, declarlng that, where 
by the laws of the state where the cause of action arose the action ia 
barred, It Is also barred in Ohlo, cornes mto being only when a rlght 
possessed by one bas been Infringed by another. 

[Ed. Note,— For other cases, see Limitation of Actions, Cent. Dig. § 
655; Dec. Dlg. <S=3l69. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cause of Action.] 

2. Limitation of Actions ©:^.31— Actions for Injuries to Peeson. 

Burns' Ann. St. Ind. 1894, § 294, fixing two-year limitation for actions 
for Injuries to peraon or character, covers causes of action Involvlng In- 
juries to the person, whether arislng on contract or in tort, and in- 
éludes an action for injuries to a passenger, whether recovery is sought 
on contract or in tort. 

[Ed. Note. — For other cases, see limitation of Actions, Cent. Dlg. § 
142 ; Dec. Dig. <g=>31.] 

8. Evidence <ê=»'29 — Judicial Notice — Laws of States. 

The United States Circuit Court of Appeals takes judicial notice of 
the laws of a state. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §§ 36, 37, 39, 43- 
46, 48; Dec. Dig. <S=29.] 

A. Evidence <S=35 — Judicial Notice — Pacts of Common Knowledge. 

The United States Circuit Court of Appeals takes judicial notice of 
the character and Importance of the Baltimore & Ohio Railroad Company, 
and of the fact that It is a common carrier, and wlU présume that it 
does business lu Indiana. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. g 4; Dec Dlg. 
®=»5.] 

6. Carbieks ®=3312 — Injuries to Passengees — Right of Action — Jukisdic- 
tion. 

Under Bums' Ann. St Ind. 1894, |§ 312, 315, 318, authorlzing an ac- 
tion against a railroad company for injury to a person on ils railroad, 
may be brought in any county into whlch the rallroad passes, and sum- 
mons served in any county, and providing that actions may be brought 
against a forelgn corporation in any county wlthin the state where any 
property, money, crédits, or eft'ects belonglng to It may be found, and 
providing for the service of summons lu actions against a foreign cor- 
poration, a passenger of a Maryland corporation, sustainlng an injury 
by the derailment of the train of the corporation in Indiana, while run- 
nlng between Chicago and New York, may sue the corporation in Indiana. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. ©=3312.] 

tCssFar other cases see same toplc & KSiY-NUMBEiK la ail Key-Numbered DlgesU ft Indaze* 
223 F.— 44 
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6. Limutation of Actions <S=88 — Statutobt Provisions — Nonresidence. 

A Maryland corporation, operatlng a road between Chicago and New 
York, through Indiana, and doing business in Indiana, is not a non- 
résident of Indiana, within Burns' Ann. St. 1894, § 298, provlding that 
the perlod of absence shall not be computed in any of the periods of limi- 
tations. 

[Ed. Note. — For ottier cases, see Limitation ot Actions, Cent. Dig. § 
463 ; Dec. Dig. ®=»88.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Action by Lillie W. Reed against the Baltimore & Ohio Railroad 
Company. There was a judgment for plaintiff, and défendant brings 
error. Reversed, and new trial awarded. 

Judson Harmon, of Cincinnati, Ohio, for plaintiff in error. 
C. W. Baker, of Cincinnati, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and KIELITS, 
District Judge. 

KILLITS, District Judge. August 6, 1901, at the office of the 
plaintiff in error in Chicago, the husband of the défendant in error 
purchased tickets for himself, wife, and daughter over the railroad of 
plaintiff in error f rom Chicago to New York. Immediately thereafter 
the family boarded the train in Chicago, and on the afternoon of 
the same day, within the confines of the state of Indiana, the train was 
derailed, and défendant in error as a conséquence received personal 
injuries. 

The amended pétition averred the railroad company to be a corpora- 
tion organized in and having its main offices in the state of Maryland, 
and operating a line of railroad from Chicago, through the states of 
Illinois, Indiana, Ohio, West Virginia, and Maryland, to Baltimore, 
and thence to New York. June 8, 1905, an action was brought by de- 
fendant in error in the superior court of Cincinnati to recover her 
damages by reason of the in jury in question. The case subsequently 
was removed to the Circuit Court of the United States for the South- 
ern District of Ohio. 

To the amended pétition the défendant below set up three défenses; 
the second, the only one of conséquence for the purposes of this déci- 
sion, being a plea of the statute of limitations in Indiana. The reply 
denied application of the Indiana statute to the cause of action set 
out in plaintiff's pétition. Trial being had, défendant in error re- 
covered a judgment. On the overruling of the motions of défendant 
below for judgment non obstante veredicto and in arrest of judgment 
and for a new trial, error was prosecuted. 

At the time of the commencement of the action, section 4990, Re- 
vised Statutes of Ohio (now, with some amendments, section 11234, 
General Code), read: 

"If, by the laws of the state or country where the cause of action arose, 
the action is barred, it is also barred in this state." 

<Êz»For other cases see same topio & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexes 
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At the same time, and also when the accident occurred, section 294/ 
Burns' Annotated Statutes of Indiana read as follows : 

"The foUowing actions shall be commencée! within the perlods herein pre- 
scribed, after the cause of action has accrued, and not afterward: First, For 
Injuries to person or character, and for a forfaiture or penalty given by 
statute, vvithta two years. • * * " 

[1] In our judgment, the proper action of this court turns upon a 
considération of the effect of this statute of limitations; wherefore 
it will be unnecessary to pass upon other assignments of error. 

We encounter little difficulty in determining that the law of Indiana 
respecting limitations of actions controls this case, whether we con- 
sider the présent case one ex contractu or ex delicto. The fact that 
the contract of transportation, if défendant in error may be said to 
hâve made one, was entered upon in Illinois, does not afïect the situ- 
ation, although counsel for défendant in error argues earnestly for the 
applicability of the law of Illinois. In our judgment, the cause of 
action, as that term is used in the Ohio statute quoted above, arose and 
accrued in Indiana. We offer no original définition for the term in 
suggesting that a cause of action cornes into being only when a right 
enjoyed by one has been infringed by another, and not at the time 
when merely a right was secured to require performance of a duty 
from the obligor to the obligée. In the case at bar, assuming that 
Mrs. Reed enjoyed contractual relations with the railroad company, the 
obligation of the company to her was transitory through the several 
States over which her ticket read. No cause of action could arise until 
the obligation was dishonored, for essential to it was the concurrence 
of the obligation and a breach thereof which resulted in the obligee's 
damage. This is undoubtedly the sensé in which the term is used in 
the Ohio statute. Clark v. Eddv, 10 Ohio Dec. 539, 5-14; Railroad 
Company v. Larwill, 83 Ohio St 108, 115, 93 N. E. 619, 34 L. R. A. 
(N. S.) 1195. The éléments of a judicial action, according to Pome- 
roy's Remédies, § 453, are : 

"A prlmary right possessed by the plalntiff and a correspondlng primary 
duty devolving upon the défendant; a delict or wrong done by the défend- 
ant which consisted in a breach of such primary right and duty ; a remédiai 
right in favor of the plalntiff, and a remédiai duty resting on the défendant 
springing from this delict, and flnally the remedy or relief Itself. Every ac- 
tion, however complicated or however simple, must contain thèse essential 
éléments. Of thèse éléments, the primary right and duty and the delict or 
wrong combined constitute the cause of action in the légal sensé of the term, 
and as it is used in the codes of the several states. They are the légal cause 
or foundation whence the right of action springs. • * * The cause of 
action, as it appears in the complaint, when properly pleaded, will therefore 
always be the foundation from which the plaintiff's primary right and the 
defendant's correspondlng primary duty hâve arisen, together with the facts 
which constitute the defendant's delict or act of wrong." 

See, also, Veeder v. Baker, 83 N. Y. 156, 160; Post v. Campau, 
42 Mich. 90, 3 N. W. 272 ; Bradford v. Southern Railway Company, 
195 U. S. 243, 248, 25 Sup. Ct. 55, 49 L. Ed. 178. 

1 Section numbers, Bums' Statutes, wherever used In this opinion, are 
those used in the Eevision of 1S94, in force in 1901. 
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In the Bradford Case the court states that a cause of action com- 
prises every fact a plaintiff is obliged to prove in order to obtain judg- 
ment, or, conversely, every fact the défendant would hâve the right to 
traverse. It follows from thèse définitions, of course, that a cause 
of action can arise or accrue only at the place where the facts transpire 
which ripen it. 

The décision in the case of Doughty v. Kunk, 15 0kl. 643, 84 Pac. 
484, 4 L. R. A. (N. S.) 1029, upon which counsel for défendant in er- 
ror so strongly relies as to this particular question, turns very largely 
upon the peculiarities of the Oklahoma practice, as the opinion itself 
shows, and othervvise is eut of harmony with the current of opinion 
elsewliere, as may be seen by an examination of the annotations there- 
to in 4 Iv. R. A. (N. S.). Besides, as observed by counsel for plaintiff 
in error, there is a manifest distinction between causes of action on 
absolute obligations and those which arise because of the happening 
of a mère contingency affecting a contractual duty. 

[2] Touching the claim that a bar by limitation existed when this 
action was brought, défendant in error insists : First, that the In- 
diana statute quoted above refers to injuries to the person not arising 
because of a breach of a contractual relation, and that, this being an 
action on a contract of carriage, section 293, Burns' Statutes, applies, 
making a six-year limitation "on accounts and contracts not in writ- 
ing." Secondly, it is urged that, the plaintiff in error being a foreign 
corporation, the opération of the statutes of limitation of Indiana is 
suspended, section 298 providing that: 

"The time during which the défendant Is a ncmresldent of the state or 
absent on public business shall not be computed in any of the periods of limi- 
tation." 

Respecting the first proposition, we are concerned only with the in- 
terprétation to be made of section 294, providing for a two-year lim- 
itation in actions brought "for injuries to person or character." If 
that law covers ail causes of action involving injuries to the person, 
whether arising on contract or in tort, we need not go into an analysis 
whether the action sounds in contract or in tort, upon which Indiana 
authorities difïer. De Hart v. Haun, 126 Ind. 378, 26 N. E. 61 ; Lane 
V. Boicourt, 128 Ind. 420, 27 N. E. 1111, 25 Am. St. Rep. 442. The 
défendant in error, as well as the court below, relied very largely upon 
the cases of Staley v. Jameson, 46 Ind. 159, 15 Am. Rep. 285, and 
Kansas Pacific Railway Company v. Kunkel, 17 Kan. 145. 

Staley v. Jameson was a suit against physicians and surgeons, in 
which it was alleged that for a spécial considération they undertook 
to attend and care for the plaintiff in the setting and healing of a frac- 
ture, and that they so negligently and unskillfully conducted themselves 
in performing their contractual duty in that respect as to impair and 
destroy the efficiency of plaintiff's arm, wherefore they were sued for 
damages. The case specifically raises the question involved hère. The 
second paragraph of the answer pleaded that the cause of action set 
forth in the complaint did not accrue within two years next before the 
commencement of suit. A demurrer to this second paragraph was 
overruled by the trial judge, whereupon judgment was entered against 
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the plaintiff. The Suprême Court of Indiana say (46 Ind. 160 [15 Am. 
Rep. 285]): 

"The appellees Insist that the action Is for a Personal Injury to the ap- 
pellant, resulting from the alleged unsklllfulness and négligence of the appel- 
lees. The opinion of the court below in gênerai term is copied Into the tran- 
script. From that we leam that its rullng was based upon the theory that 
the gravamen of the action was the Personal injuries resulting to the appe- 
lant from the omission of the appellees to exercise the care and use the skill 
in tlie discharge of their undertaking to care for his broken arm, which the 
law required of them upon the facts of the case, and not on a contract to 
properly treat the arm as surgeons. * ♦ * " 

Also. (46 Ind. 165 [15 Am. Rep. 285]): 

"We think the action was upon the contract. That a breach of the con- 
tract should resuit in impairing and destroying the efficiency of the appel- 
lant's arm does not show that the gravamen of the action is an injury to 
hia person wjthin the meaning of section 211, 2 G. & H. 158" (section 294,, 
Bums' Statutes 1901). 

The court below was reversed for error in overruling the demurrer 
to the second paragraph of the answer. This case was followed under 
similar circumstances and to the same resuit by the court in Burns, 
Executor, v. Barenfield et al., 84 Ind. 43. 

It appears from the opinion of the court below in the instant case 
that it had the advantage of no other décisions on this subject in In- 
diana than thèse. However, subséquent holdings by that court very 
materially narrow their scope and destroy them as authority hère. In 
Boor V. Lowrey, 103 Ind. 468, 3 N. E. 151, 53 Am. Rep. 519, being 
again an action wherein the plaintiiï sued physicians for négligent and 
unskillful treatment of a fracture, it was held that an action for dam- 
ages to the person caused by malpractice of a physician does not sur- 
vive his death, no matter whether it be brought on contract or in tort. 
The particular statute involved (section 283, Bums) provided that "a 
cause of action arising out of an injury to the person dies with the 
person of either party," etc. The court recognized that Staley v. 
Jameson and Burns v. Barenfield, supra, were necessary to be con- 
sidered, wherefore they were distinguished and limited in this lan- 
guage : 

"Thèse were cases against surgeons for malpractice, and both turned upon 
the statute which requires actions for injuries to the person to be commenced 
within two years. In each It was held that the action was in form ex con- 
tractu, and that the statute limiting the time for the commencement of ac- 
tions for injury to the person did not apply. What the paricular damages 
were which were claimed as the subject of tie actions, resi>ectively, does not 
clearly appear from the statement of the complaint in either case. It must 
be assumed, however, that the actions were for the recovery of spécial dam- 
ages, which had relation to property. They were not, therefore, actions to 
recover for injuries to the person. If they were, the conclusions reached could 
not be maintained. This assumption would seem to be justified by an exami- 
nation of the authorities upon which the décisions are made to rest Those 
which support the conclusion reached are cases Involvlng injury to Personal 
property. Dale v. Hall, 1 Wils. 281 ; Burnett v. Lynch, 5 Barn. & C. 589. It 
may be that actions ex contracta are maintainable for the recovery of spé- 
cial damages resulting from a breach of duty founded on contract, even 
though injury to the person résulta. The action thus maintainable, however, 
Is not and cannot be predicated upon the Personal injury, nor to recover dam- 
agea resulting from injuries to the person. The action must involve injury 
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to thfi eatate, and not to the person. "Where the primary cause of action Is 
an Injury to the person, and the damages souglit to be recovered relate prl- 
marlly to such Personal injury, the statute which provides that actions to 
recover damages for injuries to the person die with the person of either 
party eannot be abrogated by the mère form in which the action is brought." 

A review of this case was had under the title of Hess v. Lowrev, 
122 Ind. 226, 23 N. E. 156, 7 L. R. A. 90, 17 Am. St. Rep. 355, in 
which the position formerly taken was adhered to. A still later case on 
this subject, and one which, we understand, states the présent judicial 
construction in Indiana, is that of Feary v. Hamilton, 140 Ind. 45, 39 
N. E. 516. This was also an action involving the interprétation of 
section 283 (formerly section 282), Burns, providing that a cause of 
action arising out of an injury to the person dies with the person of 
either party. There the holding is that, no matter whether the suit 
sounds in contract or in tort, the statute applies and the action abates. 
The court says : 

"It is settled law that actions arising out of contracts, express or Implied, 
will not survive, where the damages sustained by such breach are for in- 
.iuries to the person, as mental anguish, pain of body, or injury to character. 
* * * It is true, as a gênerai proposition, that actions in form ex contractu 
survive ; but this is due rather to the substance of the action than its form." 

The force of thèse décisions compels us to believe that, if the pré- 
cise question involved in Staley v. Jameson were again before the 
Indiana court, it would be held that, unless the action counted primarily 
upon the damage to personal estate resulting from the accident, the 
two-year limitation in section 294, Burns, would apply, for we are 
clear that the phraseology of the section under considération in Staley 
V. Jameson and Burns v. Barenfield, as well as hère, requires the same 
construction as that placed by the three cases just considered upon the 
language of section 283, Burns' Statutes. 

This interprétation not only seems to us to be highly reasonable^ for 
there is amanifest objection to the considération that by merely chang- 
ing the form of the action the injured person may extend the time 
for its commencement when we hâve regard to the purpose of fixing 
a short term of limitation for actions arising for personal injuries — 
that the infirmities of testimony weakened by lapse of time may be 
as far as possible avoided (Hanna v. Jefïersonville Railroad Co., 32 
Ind. 113, 114) — but it is in harmony with the course of statutory con- 
struction in other jurisdictions. In Webber v. Herkimer & M. St. R. 
Co., 109 N. Y. 311, 16 N. E. 358, under a statute providing that actions 
for Personal injury resulting from négligence shall be brought within 
three years, it was held that injuries received by a passenger occurring 
because of the négligence of the conductor constitute an action in tort, 
and not upon the contract of carriage, and must therefore be brought 
within three years. To the same effect is Maxson v. Delaware, L. & 
W. R. Co,, 112 N. Y. 559, 20 N. E. 544, where there were under con- 
sidération two statutes, one providing a limit of six years for "an 
action to recover damages for * * * g. personal injury, except in 
a case where a différent period is expressly prescribed in this chapter," 
and the other prescribing a limit of three years for "an action to re- 
cover for Personal injuries resulting from négligence." Hère it was 
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held, under circumstances almost precisely like those in the case at 
bar, that the action was within the three-year limitation. Griffin v. 
Woodhead, 30 R. I. 204, 74 Atl. 417, was an action for malpractice by 
a physician. The case turned on the interprétation of sections 248, 
249 and 250, Statutes of Rhode Island (Court and Practice Act 1905), 
which read: 

"Sec. 248. Actions for Injuries to the person shall be commenced and sued 
within two yearg next after the cause of action shall accrue, and not after. 

"Sec. 249. Actions of trespass, except for injuries to the person, shall be 
commenced and sued within four years next after the cause of action shall 
accrue and not after. 

"Sec. 250. * * * Ail actions of debt founded upon any contract without 
specialty * * * shall be commenced and sued within six years next after 
the cause of action shall accrue, and not after." 

The plaintiff claimed that her déclaration sounded in contract and 
hence was favored by the six-year limitation ; the action having been 
brought more than two years after the treatment. The court held that 
it was within the shorter limitation, and consequently barred. 

Nor is the conclusion we reach necessarily in conflict with the case 
of Kansas Pacific Railway Co. v. Kunkel, 17 Kan. 145, upon which 
counsel for défendant in error relies. The case was for injuries receiv- 
ed while the plaintiff was a passenger. The holding of the court was 
that the action was one ex contracta and was governed, therefore, by 
the limitations placed by the Kansas law upon actions on contract. 
This décision loses importance in this case when we refer to the Kansas 
statutes of limitation then in force. Section 18 of the act of 1868 (Gen. 
St. 1868, c. 80). Section 4095, Code of Civil Procédure, in force at the 
time of the décision of the Kunkel Case, provided: 

"Civil actions, other than for the recovery of real property, can only be 
brought within the following perlods, after the cause of action shall hâve ac- 
crued, and not afterwards: * * * 2. Within three years: An action upon 
a contract, not in writing, express or implied. * * * 3. Within two years: 
* • * An action * * * to the rights of another, not arising on con- 
tract, and not hereinafter enumerated." 

The action was brought within three years, and more than two years 
after the injury. The significant différence in language between the 
Indiana and Kansas statutes of limitation deprives this décision of 
Judge Brewer of much of the force which counsel for défendant in er- 
ror seeks to give it, and leaves it with Httle application to this case, 
except that it décides the action to sound in contract; but we hâve 
seen, by a considération of Feary v. Hamilton, supra, that in Indiana 
it makes no différence whether the action be held to sound in contract 
or in tort, if it is brought primarily to recover for injuries to the per- 
son and injury to property is merely an incident. The allégations of 
the complaint in Peary v. Hamilton are f ully as favorable to the theory 
that the action was to some extent for injuries to property as those 
contained in the instant case, and it is there held that the plaintiff's 
allégations of "loss of time and inability to attend to and manage her 
store, and the expense incurred for the services of a physician, were ail 
caused by the personal injury alleged, and would not hâve been sus- 
tained but for such personal injury," and hence it was held that the 
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primary cause of action was for personal injuries to the person. In 
this connection the cases of Blackwell v. Railroad, 124 Tenn. 516, 137 
S. W. 486, and Sharkey v. Skilton, 83 Conn. 503, 71 Atl 950, may be 
referred to for the perhaps unnecessary reasoning that the word "for" 
in the Indiana statute under considération in the expression "for in- 
juries to person" means "on account of or because of." 

It will be observed, in considering section 293, Burns, providing for 
a six-year limitation of actions under certain circumstances, that the 
causes of action within its favor are carefully classified to be, among 
others, "for injuries to property," and "for rehef against frauds," as 
well as actions "on contracts not in writing." It is therefore clear that 
many actions for torts corne under the favor of this statute, and that 
the origin of the action, whether in contract or in tort, cannot be the 
criterion which détermines whether the six-year or the two-year hm- 
itation should be applied. Hère, again, is a différence between the In- 
diana law and that of Kansas, in that the former does not, as the latter 
does, make the distinction dépend upon whether the action does or 
does not arise upon contract. 

Défendant in error has also an apparent authority in Patterson v. 
Augusta Railroad Co., 94 Ga. 140, 21 S. E. 283, followed and approved 
in Rushin v. Railroad Co., 128 Ga. 726, 58 S. E. 357, where it is held 
that: 

"A passenger Injured while on the cars in the progress of hls joumey by 
the négligence of the carrier has two remédies, one an action for the breach 
of contract, and the other an action on the ease for the wrong, and he may 
elect which remedy he will pursue." 

This was held, and the action upheld, although section 3060, Georgia 
Code of 1882, provided that "actions for injuries donc to the person 
shall be brought within two years," and the déclaration in the case, 
sounding in contract, was filed more than two years after the cause 
of action accrued. We are unable to judge how far the court of 
Georgia may hâve been controlled in its interprétation of its own stat- 
utes by the arrangement of the Georgia Code, but it may be that the 
fact was influential that the section just cited is found under chapter 
IV, "Of Défenses," as part of tiUe VIII, "Of Torts," while the stat- 
ute making the longer limitation and held applicable to the circum- 
stances of that case, section 2923, was found under chapter IX, "Lim- 
itations of Actions on Contracts," as part of title VII, "Of Contracts," 
and included "ail other actions upon contract." At any rate, we can 
give no force to this Georgia décision in this case, because of the hold- 
ing in Feary v. Hamilton, supra, whose interprétation of the Indiana 
law must control hère. 

[3-5] We come now to the last argument of défendant in error, 
which is thus stated in the opinion of the court below : 

"The plaintiff claims that in any event the statute of limitations is not 
available to the défendant as a défense, because of the failure of the de- 
fendant to show that it could hâve been sued in Indiana. The argument 
Is that, the défendant belng a citizen of Maryland, the court will not take 
Judicial notice that the défendant did local business in Indiana and complied 
with statutory provisions in that state requiring nonresldent corxK>ratlons to 
designate some method of service of summons upon them iu that state. Plain- 
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tiff's counsel cite Judge Munger's décision in Taylor v. Railroad Co. (C. C.) 
123 Fed. 155. Tliat case is directly in point A considération of tliat case, 
and ttie authorities cited in it, and ttie cases to wliicli those auttiorities re- 
fer, lead eue to agrée witli Judge Munger," 

But we cannot follow Taylor v. Railroad Company. It is not in 
harmony with McCabe v. Illinois Central Railroad (C. C.) 13 Fed. 827, 
Southern Railway Co. v. Maves, 113 Fed. 84, 51 C. C. A. 70, and 
Tiller V. St. Louis & Santa Fé^Railroad Co. (C. C.) 189 Fed. 994. Be- 
sides, we take judicial notice, without pleading or proof, of the laws 
of Indiana. Lamar v. Micou, 114 U. S. 218, 223, 5 Sup. Ct. 857, 29 L. 
Ed. 94. Section 312, Burns, provides that an action against a railroad 
for an injury to person or property upon the railroad may be brought 
in any county through or into which such railroad passes and the sum- 
mons may be served in any county in the state. Section 315 provides 
that actions may be brought against a foreign corporation in any coun- 
ty vi'ithin the state where any property, moneys, crédits, or effects be- 
longing to the corporation may be found. Section 318 provides that 
if none of the specified officers of a foreign corporation may be found 
within the state, then service may be had upon any person authorized 
to transact business in the name of the corporation. Service upon a 
local freight agent would be good. Railway v. Owen, 43 Ind. 405. 
The amended pétition allèges that the road of the défendant below 
runs through Indiana and many other states, wherefore it is obvions 
that it had property within the state. We may take judicial notice of 
the character and importance of this railroad and that it was at that 
time a common carrier. Railroad Company v. State, 72 Tex. 404, 10 
S. W. 81, 1 L. R. A. 849, 13 Am. St. Rep. 815; Bank v. Fitzgerald, 
168 111. App. 240. We may, therefore, présume that it did business in 
Indiana, and, consequently, that there was some one within the state 
authorized to transact business for it. "A presumption is an inference 
as to the existence of a fact not actually known arising from its usual 
connection with another which is known." Insurance Company v 
Weide, 78 U. S. (11 Wall.) 438, 441, 20 L. Ed. 197. 

[6] The conclusion is inévitable that it was compétent at ail time^ 
for the plaintiff below to hâve sued the company in Indiana, and that 
on the authority of McCabe v. Illinois Central Railroad Ce, Southern 
Railway Company v. Mayes, and Tiller v. St. Louis & Santa Fé Rail- 
road Co., supra, the défendant below was not a nonresident, as that 
term is used in section 298, Burns, providing that the period of absence 
"shall not be computed in any of the periods of limitation." 

The judgment below must be reversed, and a nçw trial awarded 
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LIPSCHITZ V. NAPA FRUIT CO. 

(Circuit Court of Appeals, Second Circuit April 13, 1915.) 

No. 194. 

1. OOUETS (S=312 JUBISDICTION OF FEDEBAL COUKTS — SUITS BT ASSIGNEES. 

Under Judicial Code (Act March 3, 1911, c. 231) § 24 (1), 36 Stat. 1091 
(Comp. St. 1913, § 991), which provides that no District Court shall hâve 
cognizance of any suit (except upon foreign bills of exchange) to reeover 
on a promissory note or otlier chose In action in favor of an assignée 
"unless such suit might hâve been prosecuted in such court to reeover 
upon such note or other chose in action if no assignment had been 
made," where the requisite diverslty of citizensliip exists between the 
parties to such a suit, jurisdiction dépends on whether it could hâve been 
malntained in that court as between the original parties to the instru- 
ment, and the citizenship of Intermediate assignées is immaterial. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. ®=»312.] 

2. Tkial <S=>236 — Instructions — Facts Impeachinq Pabtt as Witness. 

WUere a défendant in his verifled answer explicitly denled alléga- 
tions of the complaint which he admitted on the trial, among others the 
exécution of the contract sued on, and défendant was a witness in his 
own behalf, It was not error for the court in its charge to call the at- 
tention of the jury to such fact. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 531-533; Dec. 
Dig. <S=>2S6.] 

3. Contbacts ®=>163 — Construction— Conflict Between Written and 

Pbinted Clauses. 

Where there are inconsistent provisions in a contract, one being written 
in, and the other part of a printed form, the written provisions (certainly 
in the absence of any proof of the contrary) will be assumed to express the 
intent of the parties. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 745; Dec. 
Dig. <S=3ie3.] 

4. Sales ©=3350 — Remédies of Seller — Action for Purohase Pbice. 

Plaintiff contraeted to sell to défendant 1,500 boxes of prunes, to be 
shipped by water from California to New York. Payment was to be 
made by défendant 10 days after shlpment, on présentation of draft wlth 
bill of lading, etc., attached. The parties knew that the prunes could not 
arrive inside of 3 weeks. Mdd that, under Sales of Goods Act (Laws N. 
Y. 1911, c. 571) § 144, subds. 1, 2, which provides that "where, under a 
contract to sell or a sale, the price is payable on a day certain, irrespec- 
tive of delivery or of transfer of title, and the buyer wrong^'uUy neg- 
lects or refuses to pay such price, the seller may malntain an action for 
the pi'ice, although the property in the goods has uot passed, and the 
goods hâve uot been appropriated to the contract," on defendant's refusai 
to pay the draft when duly presented, plaintiff tx)uld malntain an ac- 
tion for the price, although it was named as consignée in the bill of lad- 
ing and the title to the goods had therefore not passed. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 9S&-992; Dec. 
Dig. <S=3350.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on a judgment entered on May 11, 1914, in 
favor of the défendant in error for the sum of $3,760.13. The plaintiff 
in error was défendant below, and is hereinafter ref erred to as def end- 

^sjFor other cases Eee same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ant. The défendant in error was plaintiff below, and is hereinafter re- 
ferred to as plaintiff. 

Boudin & Liebman, of New York City (Louis B. Boudin, of New 
York City, of counsel), for plaintiff in error. 

Allen C. Bragaw, of New York City (Albert W. Meisel, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges 

ROGERS, Circuit Judge. This is an action upon a contract for the 
sale of prunes. The plaintiff sold to défendant 4,500 boxes of Clover 
Blossom prunes, which were to be shipped in accordance with the 
terms of a certain contract. It was denied in the answer, but ad- 
mitted at the trial, that 3,000 of thèse boxes were delivered to défend- 
ant, and accepted and paid for by him, in accordance with the terms 
of the agreement. But the claim of plaintiff as to the remaining 1,500 
boxes was thaï» it tendered them to défendant on various occasions 
in New York in accordance with the terms of the contract, and that 
défendant in violation of the contract refused to accept the same, and 
thereupon plaintiff stored them in a warehouse in New York, subject 
to defendant's order, and brought this action to recover the sum of 
$3,234.36, with interest from January 10, 1912. 

The évidence showed that in the sale of California dried fruits 
two forms of contract were used, which differed in their terms. One 
provided for shipment by rail and the other by water. The form used 
in rail shipments provided as follows : 

"If shipment is not accepted or disapproved vrithin three full business days 
after arrivai, and goods are subject to buyer's privilège of examination, con- 
tract shall be considered fully complied with on seller's part, and invoice, if 
unpaid, becomes immediately due and payable. (Note: In the event of tbe 
shipment being inaccessible on arrivai seller or seller's agent should be noti- 
fied within said three days.)" 

And the form used in water shipments provided as follows: 

"In View of the recognized increased hazard of water shipment, due to cil- 
mate and other conditions, buyer hereby expressly assumes ail risks after 
examination by an officiai inspecter of tlie Dried Fruit Association of CaU- 
fornia, and issuance by him of an Association certificate as to quality (and 
in the case of prunes count), and issuance by seller of a sworn certificate of 
weight. Cost of inspection to be paid by seller." 

The contract under which the transaction in question was entered 
upon was a water shipment contract containing the provision last 
quoted, although défendant urged upon the court that, if there ex- 
isted a contract at ail, it was a rail shipment contract which contained 
the first of the above-quoted provisions. Under a contract for water 
shipment the prunes were accepted in California and were to be paid 
for on présentation of the draft within 10 days from date of shipment, 
which was about 3 weeks previous to the arrivai of the goods under 
ordinary conditions. The certificate of inspection on the coast was 
made, as seen in the provision cited, a final acceptance of the goods. 

The plaintiff forwarded for collection to the Chase National Bank 
of New York a draft drawn by it on défendant for the sum of $3,- 
167.67. This draft was dated December 27, 1911, and was payable 10 
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days after date to the order of the First National Bank of Napa, and 
had marked thereon "Invoice No. 1540." The head of the collection 
department of the bank testified that the draft was presented to de- 
fendant for payment and payment was refused. Under the contract 
the draft should hâve been accompanied by the bill of lading, a certifi- 
cate of weight, and a certificate of inspection. The bank messenger 
who presented the draft testified that thèse documents were attached 
to the draft when he presented it for payment. The fruit broker who 
had charge of the matter for plaintiff states that between March and 
August, 1912, he had a good many conversations with défendant about 
the payment of the draft. He testified : 

"I repeatedly asked him when he would pay the draft, and he kept saying 
that he couldn't pay it at that time, because he didn't hâve the money, but 
just as soon as he got rid of some of the goods he had in warehouse he would 
take iip the drafts. That was the only reason he ga^•e for net wantiug to 
pay that draft, I had conversations with him every weeJ^; in fact, almost 
every day or so. Our ofliees are in the same disti'iet, rlght across the street 
from his. I would meefc him on the Street 15 times a day, or in our offlce, 
and this was a very natural topic of conversation." 

He also testified that the bank, after défendant refused payment of 
the draft and the prunes were released to his firm, turned over at the 
same time the draft, and the certificate of weight, the certificate of! 
count, and the certificate of inspection. 

The défendant claims that the complaint should hâve been dismissed 
because: (1) The court had no jurisdiction; (2) because plaintiff 
failed to prove that attached to the draft was a sworn certificate of 
weight; (3) that there was no proof of a contract definite in terms; 
(4) that under the Uniform Sales Act, which is part of the law of the 
State of New York and of this jurisdiction, the only form of action 
the plaintiff could bring was an action for damages and not for thé 
purchase priée. 

[1] As the jurisdiction of the court is challenged, that question 
must be first determined. The plaintiff is a Califomia corporation, 
and the défendant is a citizen of the state of New York. This diver- 
sity of citizenship gives the court jurisdiction, unless the circum- 
stances of the case are such as to take it out of the gênerai rule. It ap- 
pears that prior to the commencement of this action the plaintiff as- 
signed the cause of action to one Oskar Bergh, a citizen of the state 
of New York. Thereupon Bergh sued défendant on tliis cause of action 
in one of the courts of the state of New York. This action subsequently 
was discontinued by stipulation, and it was stated therein that the ac- 
tion was discontinued without préjudice to the right to maintain the 
action in another court. Bergh thereaf ter reassigned the claim to plain- 
tiff. It is undisputed that Bergh could not hâve brought the suit in 
the fédéral courts, he and the défendant both being citizens of the 
state of New York. The défendant therefore insists that, as the 
plaintiff's assigner could not hâve maintained the suit in the fédéral 
court, the assignée is equally precluded. The provision specifically 
precluding such assignées bringing their suits in the fédéral courts 
was included in the first Judiciary Act enacted in 1789, and has been the 
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law of the land ever since. The provision is part of section 24 of the 
Judicial Code now in force and reads as follows: 

"No District Court shall hâve cognizance of any suit (except upon foreign 
bills of exehange) to recover upon any promissory note or other chose in 
action in favor of any assignée, or of any subséquent holder if sueh In- 
strument be payable to bearer » * * unless such suit might hâve been 
prosecuted in such court to recover upon sait! note or other chose in action 
if no assignment had been made." Judicial Code (Act March 3, 1911), § 24, 
subd. 1. 

The intent of the statute was to prevent citizens of the same state 
from creating a diversity of citizenship by assignment, and from 
thereby conferring upon the assignée by indirection a right to sue 
in the courts of the United States which otherwise he would not 
hâve possessed. The jurisdictional requirements under the statute 
seem to be two : 

(1) The original parties to the chose in action sued upon must 
hâve been citizens of différent states, so that an action might hâve 
been maintained in the fédéral courts had the chose in action never 
been assigned. 

(2) The diversity of citizenship of the original parties to the chose 
in action must exist at the time the jurisdiction of the court attaches, 
which is the time when the action is commenced. 

In Wilson v. Fisher, Baldvv. 133, 30 Fed. Cas. 122, Case No. 17,803 
(1830), the facts were thèse: A citizen of New York had obtained a 
judgment in a Pennsylvania court against a citizen of Pennsylvania. 
Before the commencement of the action upon the judgment the New 
York citizen assigned the judgment to a citizen of Pennsylvania, and 
the latter's executors assigned it to the complainant. It was argued 
that, because of the intermediate assignment to the citizen of Pennsyl- 
vania, the original diversity of citizenship was lost, and the court lost 
its jurisdiction. The court thought not, and in the course of its opin- 
ion said: 

"The question Is thus presented whether the assignment mentloned In the 
act of Congress has référence to that under which the plaintlff claims directly, 
or to that by which the right wasi divested out of the party originally en- 
titled to it The suit cannot be maintained hère unless it might hâve been 
prosecuted hère, if no assignment had been made ; that is, as we understand 
it, if it had remained with the original parties to the transaction, contract 
or cause of action. The law does not déclare that no assignée shall proseeute 
bis suit in thls court unless his assigner might bave done so; but, unless a 
recovery of the right claimed might bave been had in this court if no assign- 
ment of it had been made, and of course in every case in which a recovery 
might hâve been prosecuted in the courts of the United States if no assign- 
ment had been made, it may be so prosecuted after such assignment to a 
party compétent to sue hère." 

In Milledollar v. Bell, 17 Fed. Cas. 290, Case No. 9,549, 2 Wall. 
Jr. 334 (1852), the facts were as follows: This was a foreclosure of 
a mortgage by a citizen of New York, the mortgagor being a citizen 
of New Jersey. The plaintifï had title to the mortgage through sev- 
eral intermediate assignments, and the citizenship of none of the as- 
signors was alleged. The court overruled the demurrer to the com- 
plaint, and said, through Judge Grier, then a Circuit Judge and after- 
wards Mr. Justice Grier of the Suprême Court : 
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"The statuts does not take from the assignée of a chose In action hls rlght 
to sue in the courts of the "United States, unless his immédiate assignor could 
hâve sustained such action ; but only In case the court could hâve had no 
jurisdiction as between the original parties to the instrument, if no assign- 
ment had been made. The situation or rights of temporary intermediate as- 
signées, holders, or Indorsei's enter not into the conditions of the case. 
« « * 'çvg are of opinion, therefore, that as thls bill shows that the com- 
plainant is a citizen of New York, and the défendants citizens of New Jersey, 
at the time the bill was filed, and that the original contracter or mortgagee 
is a citizen of the same state, and could therefore hâve sued thèse défendants, 
at the time this bill was filed, in the circuit court of New Jersey, If no as- 
signment had been made,' this court bas jurisdiction of the case, and the 
citlzenship of the intermediate holders, owners, or assignées is immaterial, 
and need not be averred." 

In Montalet v. Murray, 4 Cranch, 46, 2 L. Ed. 545 (1807), an ac- 
tion had been brought in the Circuit Court of the United States for 
the District of Georgia by a citizen of New York against one Murray 
to recover upon a promissory note payable to one Cardeaux de la 
Caye, whose citizensliip did not appear in the déclaration. The Su- 
prême Court, through Chief Justice Marshall, said that if it did not 
appear upon the record "that the character of the original parties 
would support the jurisdiction the objection was fatal under the uni- 
form décisions of the court." 

[2] We corne now to defendant's second objection, which is that 
he is not in default because he was entitled to hâve had presented to 
him a sworn certificate of weight before he could be required to pay 
for the goods, and that the évidence does not disclose that such a cer- 
tificate has ever been presented. There was an issue of fact as to 
whether the draft, when presented for payment, was accompanied with 
the sworn certificate of weights, together with the inspector's certifi- 
cate of quality, as the contract required. In order to maintain the ac- 
tion it was necessary to show that the certificates accompanied the; 
draft. The défendant denied that they accompanied it, and admitted 
that if they did accompany it there was full performance of the con- 
tract on the plaintifï's part. The plaintiff insisted that the certificates 
were attached at the time the draft was presented for payment, and 
claimed that the weight certificate had been lost prior to trial. The tes- 
timony on the subject was conflicting; but there was testimony pre- 
sented from which the jury had a right to conclude that thèse cer- 
tificates were attached to the draft as the contract required. The jury 
credited plaintifï's witnesses and discredited the défendant, which, 
upon perusal of the record as a whole, we do not find surprising. 
There was évidence of conduct as well as admissions on defendant's 
part inconsistent with his story that he refused to accept and pay 
the draft because it was not accompanied by sufficient documents. 
The court below was not quite accurate in what it said as to a waiver. 
But we think that what was said on that point was harmless error. 
The real question was whether defendant's story on the witness stand 
was a truthful one, and that was for the jury to décide. 

The défendant interposed an answer under oath, in which it denied 
separately, paragraph by paragraph, every averment in the complaint, 
except the one that plaintiff was a citizen and résident of New York. 
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It even denied the exécution of the contract. The complaint expressly 
averred that défendant accepted and paid for part of the merchandise 
covered by the contract. The sworn answer denied this positively and 
net merely upon information and behef. Nevertheless the trial had 
just begun when défendant, by his counsel, conceded that he had 
received two car loads of the prunes shipped according to the contract 
and had paid for them. The trial judge alluded to this in his charge 
to the jury and said: 

"There Is one thing more, Mr. Foreman, that my attention has been called 
to In looklng ever thèse papers, which you are at îlberty to consider as bear- 
Ing upon thèse questions of fact that I hâve submitted, and that is the defend- 
ant's answer under oath, in which he dénies everything." 

The défendant assigna as one of the errors of the case the use of 
this language in the court's charge, and déclares that it undoubtedly 
created great préjudice in the minds of the jury against the défendant, 
"as it practically branded the défendant as a per jurer, and thereby de- 
prived him of his chance to a fair trial at the hands of this jury." We 
fail to see why the jury were not entitled to take this matter into consid- 
ération, or why the court was not entitled to call it to the jury's at- 
tention. The circumstance certainly threw some light on defendant's 
conception of the obligation of an oath, and was helpful, no doubt, 
towards the conclusion which the jury reached on the matter of his 
credibility. When a défendant in his sworn answer dénies everything, 
including facts about the truth of which he cannot bave been at ail 
ignorant, he has no reason to complain if a court directs the attention 
of the jury to it. 

We think defendant's objection is untenable that the évidence fails 
to disclose that the parties made a contract definite in terms and 
which could be enforced in a court of law. We hâve found no rea- 
son to think that the minds of thèse parties did not meet, or that an 
agreement was not reached which was definite and certain. 

[3] The contract was made in New York City by a broker repre- 
senting the plaintifF, and the prunes were to be shipped from Califor- 
nia to New York. There had been a number of prior transactions 
between the parties, and défendant had become familiar with plaintiff's 
form of contract. The contracts were printed (with blanks) each on 
a single sheet of paper. On one side of the sheet was the contract 
proper, to be signed by the parties. It contained the statement that 
the sale was "on terms and conditions stated on the reverse side of 
this contract." The signature sides of thèse two forms were sub- 
stantially alike, and the différences were in the "conditions" on the re- 
verse side. Thus the rail shipment form contained the provision first 
above quoted, while the water shipment form contained the second 
of the provisions quoted. 

When plaintiff's local broker filled out the form of the contract in 
suit, he was temporarily out of water shipment forms, so he used one 
of the rail shipment forms, writing on it immediately above the sig- 
natures the words-: "Ail other conditions to be those embodied in reg- 
ular water contract, etc." He neglected, however, to strike out of the 



704 223 FEDERAL REPORTER 

printed form the référence to terms and conditions stated on the re- 
verse side. Défendant has argued at great length that in conséquence 
there was either no contract proved, or that the contract was one 
which included only the rail shipment provisions. We discover no 
diffi-culty in construing the document. On its face it is a water ship- 
ment contract, for it calls for routing by "American Hawaiian Line — ■ 
two steamers." Where there are inconsistent provisions in a contract, 
one provision being written in, the other being part of a printed 
form, the written provisions (certainly in the absence of any proof 
to the contrary) will be assumed to express the intent of the parties. 
Sturm V. Boker, 150 U. S. 312, 326, 327, 14 vSup. Ct. 99, 37 L. Ed. 1093 
(1893) ; Chadsey v. Guion, 97 N. Y. 333 (1884) ; Loveless v. Thomas, 
152 m. 479, 38 N. E. 907 (1894); Russell v. Bondie, 51 Mich. 76, 16 
N. W. 239 (1883). In the Chadsey Case Chief Judge Ruger said: 

"It scarcely needs the citation of authority to support the long-establlslied 
rule tliat the printed portions of a contract, when rei)ngnant, must be sub- 
ordinated to those which are written, and that the latter are presumed, from 
the circumstance of thelr spécial and délibérât© insertion by the parties, to 
embrace the real Intent and meanlng. Leeds v. Mech. Ins. Co., 8 N. Y. 351 ; 
Harper v. Alb. Mut. Ins. Co., 17 N. Y. 194; Harper v. New Yorli City Ins. 
Oo., 22 N. Y. 441." 

So, in the case at bar, the conditions which are brought into the con- 
tract by the written clause will control whenever they conflict with the 
conditions which are in the printed form. Moreover the évidence 
shows that the parties gave this common-sense construction to the doc- 
ument, because two separate shipments under it were forwarded, re- 
ceived, and paid for upon présentation of draft, certificate, and sworn 
statement of weights. 

[4] We corne now to consider the last of the more serious objec- 
tions which défendant has raised in this court, and that is that the 
plaintiff had no right to sue for the purchase price of the goods. The 
courts hâve assumed, in the absence of ground for a contrary sup- 
position, that payment of the purchase price and delivery of the goods 
are intended to be concurrent acts, and that the obligation of each 
party to perform is dépendent upon the simultaneous performance 
by the other party. Haskins v. Warren, 115 Mass. 514, 533 (1874); 
Merrill Furniture Co. v. Hill, 87 Me. 17, 32 Atl. 712 (1894); Lamont 
V. La Fevre, 96 Mich. 175, 55 N. W. 687 (1893) ; Chapman v. La- 
throp, 6 Cow. (N. Y.) 110, 16 Am. Dec. 433 (1826). But in the case at 
bar payment was by express provision of the contract to be made ten 
days after the shipment of the goods, and the parties knew that the 
merchandise could not arrive until three weeks after shipment. And 
the gênerai rule undoubtedly is that, if différent times are fixed for 
the payment of the price and the delivery of the goods, the act which 
ïs by the contract to be performed first is absolutely due on that day, 
while the performance which is to take place on a later day is not due 
unless as a condition précèdent the prior performance has been ren- 
dered. The rule seems to hâve been adopted from Lord Holt's opin- 
ion in Thorpe v. Thorpe, 12 Mod. 455 (1694). See Harvard Law 
Review 1906-07, p. 375. 
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The plaintiff has sued for the purchase price of a car load of prunes, 
The défendant insists that, assuming plaintiff has a remedy, which he 
dénies, he has brought the wrong action. His argument is that title to 
the prunes never vested in him, and no dehvery of the prunes was ever 
made to him. Therefore no action for goods sold and dehvered can 
be maintained against him. The action should hâve been one for 
breach of contract. He calls attention to the following facts up<Mi 
which his argument is based : That under the contract the goods were 
delivered in New York to plaintiff's own order ; that the bill of lading 
was never dehvered to the défendant, its dehvery being conditional 
upon the acceptance by the défendant of the draft for the purchase 
price, and was therefore retained by the bank to which it was sent, 
subject to the plaintiff's order; that it was subsequently delivered, 
upon plaintiff's order, to its own agents, who thereupon took the goods 
in possession, and continued in possession of the same until the trial 
of the action ; and that under such circumstances title never passed. 

The bill of lading was issued by the American-Hawaiian Steam- 
ship Company to Napa Fruit Company for 1,500 boxes of prunes ship- 
ped to the Napa Fruit Company as consignée at New York; and 
it was marked "Notify S. Lipschitz." Now it is undoubtedly a com- 
mon-law rule that, if a seller takes a bill of lading in which he is 
named as consignée, the carrier is a bailee for the seller, not the buyer, 
and the title is retained. The practice of taking bills of lading in this 
form has been common for centuries in order to préserve to the seller 
a hold upon the goods during transit. See Williston on Sales (1909) 
p. 414, where the cases are coUected. The seller, by taking the bill of 
lading in his own name, was regarded as reserving the jus disponendi, 
or right of disposai of the goods, which was in fact title. 

In North Pennsylvania Railroad Co. v. Commercial Bank of Chi- 
cago, 123 U. S. 727, 8 Sup. Ct. 266, 31 L. Ed. 287 (1887), the bill of 
lading stated that the live stock "consigned to order P. M.," who was 
the shipper, and it was marked "Notify J. B." at point of destination. 
And the Suprême Court held that the carrier was liable for deliver- 
ing the hve stock to J. B. 

But the form of the bill of lading is not in ail cases conclusive. 
In Wihiston on Sales it is said, in section 284: 

"It is to be observed that, though the form in which the bill of lading is 
taken is Indicative of the title to the goods shipped, in the nature of the 
case, it cannot always be oonclusive. * * • If it be supposed, however, 
that the circumstances ara such that, were it not for the form of the bill of 
lading, the property would hâve passed, but the seller is named as consignée 
In the bill, an interesting situation is presented. The object of the seller in 
reserving the property is, it may safely be assumed, simply to secure him^ 
self in regard to the performance by the buyer of the latter's obligations. By 
shipping the goods the seller has lost ail use of them and has deflnitely ap- 
propriated them to his bargain vrfth the buyer. If the shipper could be per- 
fectly sure that the buyer would fulfill his obligation, It can hardly be doubted 
that he would hâve made a stralght consignment to the latter. The effect of 
naming hlmself as consignée in the bill of lading should not be greater than 
Is necessary to efCectuate the purpose of the parties. This purpose Is to re- 
serve the property for security only — the same purpose that the seller of 
goods under a conditional sale has ; the same purpose that a mortgagee who 
takes title under a common-law mortgage has," 

223 F.— 45 
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And in Burdick on Sales (3d Ed.) 1913, § 111, p. 81, that writei 
States the law as f oUows ; 

"The Inference of the réservation of title f rom the form of the bill of ladlng 
is not conolusive, but may be rebutted by other évidence, Accordingly, if the 
seller indorses such bill of lading as above described and sends it to the 
purchaser, or if he takes the bill of lading in this form for some collatéral 
purpose, such as protecting himself in case the purchaser does not accept the 
goods, * * *■ title may pass to the purchaser notwithstanding the form 
of the bill of lading." 

But we need not consider whether at the common law the title to 
the goods under this bill of lading was reserved to the seller for pur- 
poses of security only, so that the buyer had a kind of équitable title, 
and could be sued for the purchase price, or could maintain an action 
for the recovery of the possession. No such question or questions 
.are involved. 

The case has been argued upon both sides upon the assumption 
that whatever contract existed between thèse parties was subject to 
the New York Sales of Goods Act, which went into efïect on Septem- 
ber 1, 1911 (Laws 1911, c. 248). We shall therefore décide the ques- 
tions involved upon the theory that the contract is a New York con- 
tract. The défendant directs attention to article 7, section 226, sub- 
division "b," of the act, which reads that: 

"Where the goods are shipped," and by the blU of lading "the goods are de- 
liverable to the seller or his agent, or to the order of the seller or his agent, 
the seller thereby reserves the property In the goods." 

And he deduces from this that, as the property was thus reserved 
to the seller, the only cause of action the plaintifl: could possibly bave 
upon defendant's refusai to accept and pay for the goods was one for 
breach of contract. The plaintiff, however, relies upon the remainder 
of subdivision "b," which reads as f oUows : 

"But if, except for the form of the bill, the projterty would hâve passed 
to the buyer on shipment of the goods, the sellcr's property in the goods 
shall be deemed to be only for the purpose of securing performance by the 
buyer of his obligations under the contract." 

And he calls attention to section 144 of the act (Laws 1911, c. 571), 
subdivision 2 which reads as f oUows : 

"Where, under a contract to sell or a sale, the price Is payable on a day 
certain, irrespective of delivery or of transfer of title, and the buyer wrong- 
fuUy neglects or refuses to pay such priée, the seller may maintain an action 
for the price, although the property in the goods has not passed, and the 
goods hâve not been appropriated to the contract. But it shall be a défense 
to such an action that the seller at any time before judgment in such action 
has manifeste^ an inability to perform the contract or the sale on his part 
or an intention not to perform it." 

A considération of the provisions of the act satisfîes us that, while 
the title to the goods in question remained in the seller, the réservation 
was solely for the purpose of securing performance by the buyer of 
his obligations, and that the act gives to the seller the right to main- 
tain an action for the price, although the property in the goods hadi 
not passed. 

There are a number of other assignments of error, but we do not 
deem it necessary to enter upon a discussion of them. We think the 
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case was fairly tried, and that there is nothing in the record which 
justly entitles the défendant to hâve the judgment reversed. 
Judgment affirmed. 



EAETFORD FIRB INS. CO. OF CITY OF HARTFORD, 
CONN., V. DOWNBÏ. 

(Circuit Court of Appeals, Fourtti Circuit May 4, 1915.) 

No. 1268. 

Insueancb ®=^SS0 — FiBE INSUEANCE — "Inctjmbeance" bt Chattel Mobt- 

GA&E. 

A corporation, Indebted on two notes amountlng to $22,000, one of 
whieli was secured by bonds secured by a deed of trust on its real ee- 
tate, executed a $22,000 note and issued new bonds, secured by a new 
deed of trust on ail its property. Tlie deed was approved and recorded, 
and tlie bonds were certlfied by the trustée and handed over to tlie 
créditer. ïhe original notes and security were retained pending pay- 
ment by the corporation of accrued interest Held that, though the new 
note was not accepted, and was not to be accepted until the accrued inter- 
est on the old notes had been paid and they were surrendered, the new deed 
of trust was an "incumbrance," within a fire policy on the property of 
the corporation, declaring that it should be void on the property be- 
coming incumbered by a chattel mortgage. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. g§ 829^839 ; Dec. 
Dig. <S=3;i30. 

For ather définitions, see Words and Phrases, First and Second Séries, 
Incumbrance.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by WiUiam W. Downey, receiver of the Stewart Vehicle 
Company, against the Hartford Fire Insurance Company of the City 
of Hartford, Conn. Judgment for plaintiiï, and défendant brings 
error. Reversed. 

John W. Davis, of Clarlcsburg, W. Va., and W. Calvin Chestnut, 
of Baltimore, Md. (Allen B. Noll, of Martinsburg, W. Va., on the 
brief), for plaintiff in error. 

Malcolm Jackson, of Charleston, W. Va., and J. O. Henson, of 
Martinsburg, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The défendant in error (plaintiff below) 
recovered a judgment, entered upon the verdict of a jury, in an ac- 
tion upon a fire insurance poHcy issued to the Stewart Vehicle Com- 
pany, a West Virginia corporation, which carried on business at Mar- 
tinsburg, in that state. The assignments of error are based upon ex- 
ceptions to certain instructions given to the jury by the judge presid- 
ing at the trial, and to his refusai of certain instructions requested by 
the défendant, including the direction of a verdict in its favor. The 

£:=>Far other cases see same topic & KEY-NUMBSR in ail Key-Numbered Digests & Indexes 
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policy in question îs of the New York standard form, prescribed also 
by the laws of West Virginia, and contains the following provision: 

"This entlre policy shall be vold if * * * the subject of Insurance be 
Personal property and be or become incumbered by a chattel mortgage." 

The property insured, which consisted of the merchandise in stock 
of the Vehicle Company, was totally destroyed by fire on the 15th 
of September, 1912, while the policy was in force; but the insurance 
Company dénies liability on the ground that the property had become 
incumbered with a chattel mortgage. The facts in this regard appear 
to be thèse : 

At the time of the fire the Vehicle Company was indebted to the 
Maryland Surety & Trust Company, of Hagerstown, to the amount 
of approximately $30,000, evidenced by three notes described as fol- 
lows: 

(a) Demand note for $10,000, dated December 30, 1911, for which 
the Trust Company held as collatéral the same amount of first mort- 
gage bonds of the Vehicle Company secured by deed of trust cover- 
ing its real estate only. This note contained the following provision: 

"We agrée that the above-named securities, and any others added to or sub- 
stituted for them, ail cash, at any time to the crédit of our aecount, and ail 
notes and drafts deposited by us for collection in said bank, may be held as 
collatéral security for ail the obligations and liabilltles of the undersigned, 
both Individual and partnership, and the indorsers hereof, due to the said 
Maryland Surety & Trust Company, or to become due, or that may hereafter 
be contracted." 

(b) Demand note for $12,000, dated December 30, 1911, for which 
the Trust Company held no spécifie security. 

(c) Thirty-day note, dated January 13, 1912, for $7,220, secured by 
mvoices or open accounts due the Vehicle Company from its cus- 
tomers, to the amount of about $10,000, which had been assigned to 
the Trust Company, presumably when the note was discounted, with 
the agreement that the Vehicle Company should coUect the money on 
thèse invoices and pay it over to the Trust Company in discharge of 
the obligation; and this arrangement appears to hâve been carried 
out to the extent of payments amounting to about $2,300. 

In the transactions involved in this suit the Trust Company was 
represented by Mr. John M. I^ane, its secretary and assistant treas- 
urer, and it is évident that early in the year 1912 Mr. Lane became 
anxious about the indebtedness of the Vehicle Company and desired 
to reduce the amount or get additional security for its payment. There 
is no room for doubt that the Vehicle Company at this time was more 
or less embarrassed. It may not hâve been actually insolvent, or its 
business unpromising; but it was seriously hampered, to say the 
least, by lack of working capital. Mr. Lane was uneasy, if not ap- 
prehensive, about the situation, and sought actively to diminish tlie 
risk which this loan involved. He had fréquent conférences with the 
gênerai manager of the Vehicle Company, in which the situation was 
discussed with the view of reducing the line of discount or otherwise 
protecting his company. 

To meet its financial difficulties and comply with the demand of 
the Trust Company for additional security, the Vehicle Company, 
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with the full knowledge and approval of Lane, decided upon a bond 
issue of $50,000, secured by deed of trust on ail its real and personal 
property, whicti should be used in the first instance to provide the 
Trust Company with further collatéral and then sold to the public 
from time to time, the proceeds to be applied to the payment of the 
Trust Company's debt until it was extinguished, and the balance 
utilized for additional capital. It was further understood that the 
Vehicle Company should enter into a contract with the Takoma In- 
vestment Company of Chicago, as the fiscal or selling agent of the 
bonds, which were to be placed in the hands of the Trust Company, 
and that as sales were made to investors the bonds would be for- 
warded by the Trust Company with sight draft attached, the pro- 
ceeds to be received by the Trust Company and credited upon its 
loan until it was fully liquidated. 

As the new bonds were to be a first lien on ail the property of the 
Vehicle Company, and so sold to the public, it was, of course, neces- 
sary for the Vehicle Company to procure a surrender of the prior 
issue of bonds, then held by the Trust Company, as above stated, and 
a release of the trust deed on the real estate by which those bonds 
were secured. Steps were accordingly taken to carry out this plan, 
but there was considérable delay in bringing it to consummation ; and 
it was not until the 16th of August that the trust deed was executed 
and acknowledged. On the 19th of August the officers of the Vehicle 
Company, namely, Claude Stewart, its vice président and gênerai man- 
ager, C. H. Harris, its secretary and treasurer, and William W. 
Downey, its counsel and the trustée named in the deed of trust, took 
the papers to Hagerstown. The bonds were delivered to the Trust 
Company, or at least placed in its possession, and the trust deed left 
with Mr. Lane for approval by the counsel of his company. It was 
arranged at the same time that the two notes for $10,000 and $12,000, 
respectively, which the Trust Company then held, should be replaced 
by a new note for $22,000. A mémorandum was made of the ac- 
crued interest on the old notes, amounting to $183.34, which was to 
be paid by the Vehicle Company, and a demand note for $22,000 
drawn up and given to Mr. Harris for exécution by that company. 

The deed of trust was duly approved by the counsel of the Trust 
Company, but it was found upon examination that the bonds had not 
been signed by the officers of the Vehicle Company, although they 
were properly certified by Downey, the trustée. Thereupon, on the 
20th of August, Lane returned the deed of trust to the Vehicle Com- 
pany, with a letter stating that it would be necessary for the prési- 
dent and secretary of that company to corne over and exécute the 
bonds under its corporate seal. Accordingly thèse officers went to 
Hagerstown a few days later, where they signed the bonds and af- 
fixed the corporate seal. For some reason there was delay on the part 
of the officers of the Vehicle Company in executing and returning 
the new note, paying the accrued interest on the old notes, and get- 
ting the deed of trust recorded, and they were repeatedly urged by 
Lane to complète thèse détails of the arrangement. He testifies that 
he telephoned them a number of times to the eiïect that he could not 
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understand the delay in recording the deed of trust, or see any rea- 
son why the transaction was not concluded. On the 7th of Septem- 
ber he wrote the Vehicle Company as follows: 

"We hâve not as yet received nevvt note for $22,000, which was given you 
some tiine ago to take up your old notes for $10,000 and §12,000 respective! y, 
nor liave we been advised by you tbat the new deed of trust, that secured an 
issue of $50,000 in bonds, bas been recorded. If this bas not been done, kind- 
ly advise us early Monday morning over the téléphone the cause for the 
delay." 

On September 9th the Vehicle Company made the following an- 
swer: 

"We received your letter of the 7th instant, and note what you say relative 
to note and recording of deed of trust. We are inelosing berewith note, and 
will say tbat deed of trust bas been ,£?iven to Mr. Downey. We tried to get 
him tbls morning to see if he had put same on record; we présume he bas. 
He will be home to night, when we will take the matter up witb him, and see 
that it is attended to promptly." 

To this Lane replied the next day as follows: 

"We hâve your letter of the 9th, inclosing new note for §22,000. You neg- 
lected to inclose cbeck for acerued interest on the old notes, amounting to 
$183.34, which kindly forward, and upon receipt of advice that the ne'iv deed 
of trust bas been filed for record we will retum the old bonds for cancellation, 
so that the old deed of trust can be released. Ivindly give the matter of hav- 
iug the new deed of trust recorded your immédiate attention." 

This letter appears to hâve had the desired eiïect, for the new deed 
of trust was recorded on the 12th of September, and the record office 
receipt therefor mailed to and received by Lane prior to the fire, which 
occurred, as above stated, on the 15th of September, 1912. In this 
connection it may be mentioned that the total loss was adjusted at 
$105,849.42, with aggregate insurance of $107,500. Of this amount 
of insurance $80,500 was on the stock, which was less than its ad- 
justed value. The policy in suit was for $10,000, and covered the 
stock only, and it is conceded that the défendant, if liable at ail, is 
liable for the fuU amount of its policy and interest. 

When the fire occurred it became apparent to the officers of the 
Vehicle Company that a receivership was désirable and immédiate 
steps were accordingly taken. On the night of the 16th of September 
a bill in equity was prepared for the appointment of a receiver; the 
plaintiffs named in this bill including Downey, Claude Stewart, R. N. 
Stewart, his father, who was président of the company, and Harris, 
its secretary and treasurer. In paragraph 10 of this bill is recited 
the original bond issue of $10,000, and in paragraph 11 the new bond 
issue of $50,000, secured by the deed of trust in question. In para- 
graph 12 is the following allégation : 

"Plaintiffs aver that the bonds mentioned in paragraphs 10 and 11 hereof 
were regularly issued, but plaintiffs are informed and believe that none of 
siiid bonds bave been sold, but they are informed and believe, and therefore 
charge, that ail of said bonds bave been deposited with the said défendant, 
the Maryland Surety & Trust Company, a corporation, as collatéral security 
for a loan made by it to the said Stewart Vehicle Company, which your plain- 
tiffs are informed amounts to about the sum of $22,000. Your plaintiffs fur- 
tber aver that a sale of the said bonds so placed as collatéral would neces- 
sarily be at a sacrifice, and a sale of the same by the said bailee would be 
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of Irréparable injury to the sald The Stewart VeMcle Company and to your 
plaintiffs as stockholders therein." 

The bill was sworn to by Harris on the morning of the 17th, filed 
that day, and Downey thereupon appointed sole receiver. The order 
of appointment also enjoined the Trust Company "from seliing or 
otherwise disposing of certain bonds of the said company amounting 
to the sum of $60,000, secured by two deeds of trust upon the assets 
of said company placed with said bank as collatéral for a loan by it." 

The insurance companies were promptly notified of the fire and sent 
their représentatives to investigate and adjust the loss. The receiver 
also employed adjusters to represent him in the matter of the insur- 
ance, and they prepared formai proof s of loss, which were signed and 
sworn to by him as receiver, and also by Claude Stewart as vice prés- 
ident of the Vehicle Company. Each of thèse proofs of loss, about 
40 in number, one for each policy, contained substantially the follow- 
ing statement: 

"Except as notecl below, the property described belonged, at the time of 
said fire, to assured lu fee simple (iiot held under lease), and no other person 
or persons had any iuterest therein ; no asslgnment, or transfer, or incum- 
brance of said property bas been made, and no change in the title, use, occu- 
pation, location, or possession of said ijroperty has occurred sinoe the issuance 
of said policy, except bouded indebteduess of §60,000, bonds owned by assured, 
but hypothecated with Maryland Surety & Trust Company to secure a com- 
mercial paper loan of $22,000." 

Although the adjusters for the insurance companies at once took 
the position that the policies were invalidated by the deed of trust, 
and refused to proceed until a proper waiver was executed, the Trust 
Company retained the bonds and the $22,000 note for some months 
afterwards, claiming the right to hold them as security for the debt 
of the Vehicle Company. Meanwhile, in November, 1912, counsel for 
the insurance companies wrote to Mr. J. Clarence Lane, the attorney 
of the Trust Company, and the uncle of John M. Lane, for informa- 
tion concerning the claim of the Trust Company to thèse bonds, and 
he replied on the 13th of that month, after consultation with his 
nephew, in a letter of some length from which the following is quoted : 

"I leamed from the Maryland Surety & Trust Company that three or four 
years ago tiiey loaued the Vehicle Company $10,000 and received as security 
tberefor $10,000 of bonds secured by deed of trust as a flrst lien on the prop- 
erty. Subsequently they made additional loans, which were secured by vari- 
ons notes. ïben the company came with a proposition for the surrender of 
the bonds and the substitution of the bonds under a new deed of trust for $50,- 
000, stating that a finance company in Chicago could sell the bonds for them. 
The bank agreed to this arrangement, and stated that upon the exécution of 
the deed of trust, and the delivery of the entire issue of $S0,0OO of bonds, they 
would surrender the old bonds and release the old deed of trust, and would 
hold the new bonds as collatéral security for the obligations due the bank, and 
would deliver them as sold, and crédit the proceeds upon the obligations un- 
til the Indebtedness was llquidated. The $50,000 of bonds were delivered to 
the Maryland Surety & Trust Company, and were duly certified by Mr. Down- 
ey as trustée. The bank now holds both sets of bonds as security for the 
debts due." 

Nothing further appears to hâve transpired until December 10, 1912, 
when the receiver wrote to the défendant company, calling attention 
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to tht fact that more than 60 days had elapsed since.the proofs of 
loss were furiiished, making demand for payment, and stating further 
as follows: 

"In this coimection you are also notifled that the attempted hypothecatlon 
of certain bonds owned by the insured by certain employés of the said Stewart 
A'ehicle Company was not in fact an hypothecatlon thereof." 

It will be noted that this letter contains no déniai that the officers 
of the Vehicle Company intended to hypothecate the bonds and states 
no reason for claiming that their hypothecation had not been effected ; 
nor is there any suggestion that the Trust Company had not accepted 
the bonds as additional security for its debt. Indeed, it appears that 
the receiver made no demand for a return of the bonds until the 18th 
of March, 1913. And the demand then made was not at once com- 
pHed with, for the bank continued to retain the bonds, still claiming 
to hold them as security for the indcbtedness of the Vehicle Company, 
until it became salisfied that they were valueless for that purpose. 
Lane himself testiiies: 

"We held them until we found out that we couldn't Just as long as we 
could. * * * We held them until we found out they were no good to us, 
and we couldn't get any nioney out of them." 

It is évident that Lane fmally discovered, or was advised, that the; 
rétention of the bonds under claim of holding them as collatéral se- 
curity would hâve the effect of invalidating the Insurance policies 
because of the chattel mortgage provision which they coiitained. It 
was only when convinced of this that he surrendered the bonds and 
the $22,000 note. Shortly afterwards the receiver brought suits against 
the Insurance companies. 

Upon considération of the foregoing facts, which appear to be 
wholly undisputed, we are constrained to hold as a matter of law that 
at the time of the fire the insured property had "become incumbered 
by a chattel mortgage," which avoided the policy, and the reasons for 
that conclusion will be indicated in a brief review of the opposing con- 
tentions. It is conceded that the action must fail if the bonds were 
actually hypothecated, for then they would be outstanding, and the 
case therefore turns upon the question whether their hypothecation 
had been effected. The plaintiff argues that a valid pledge of the 
bonds camiot be claimed, because the arrangement with the Vehicle 
Company was not fully consummated. But the deed of trust had 
been executed by the proper officers of the company, acting upon au- 
thority of its stockholders and directors, submitted to and approved 
by the Trust Company's counsel, and duly recorded in the clerk's office. 
The bonds likewise were signed by the président and secretary, cer- 
tified by the trustée, and handed over to the Trust Company. We are 
unable to see that anything whatever remained to be done by the 
Vehicle Company to make the deed of trust a lien upon its property, 
so far as the instrument itself was concemed, or to complète the pos- 
session and control of the new bonds by the Trust Company. It 
seems clear to us that this accomplished an unconditional delivery of 
the securities to the bank for the purposes contemplated by the arrange- 
ment, and that nothing else can be made of it. The right of the Trust 
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Compan}' to hc!d tlie bonds as security for the debt of the A^ehide 
Company was conferred without reserve by the unequivocal acts of 
the parties, and there is no reasonable doubt that both of them so 
regarded the transaction. 

But the plaintiiï insists that this view is erroneous, because the 
bonds were pledged, or were to be pledged, only as security for the 
$22,000 note, and that there was no completed or vaHd pledge, because 
this note had not been formally accepted by the Trust Company. It 
appears that it was the practice of the bank to place sériai numbers 
upon discounted notes when they were entered in its books, and that 
the note in question had not been numbered or entered. Apparently 
this was because the bank was retaining the old notes to await pay- 
ment of the accrued interest before charging them out and entering 
the new note which represented the same indebtedness. However this 
may be, the question whether the new note had been accepted by the 
bank was presumabîy regarded by the trial judge as a question of fact, 
and one of almost controlling importance, because he gave the jury the 
f ollowing instruction : 

"The court instructs the Jury that unless said bonds were at the time of 
said fire held by the Maryland Surety & Trust Company as collatéral security 
for the payment of the $22,000 note dated August 19, 1912, said bonds were 
not issued and outstanding at the time of said fire, and that said bonds could 
not be held as such collatéral security unless the Maryland Surety & Trust 
Company was at the time of said fire the owner of said $22,000 note." 

But, admitting that the new note had not been accepted, and was 
not to be accepted until interest was paid on the old notes and they 
were surrendered or canceled, it does not foilow that there was not 
a complète and valid hypothecation of the new bonds as security for 
the existing indebtedness. It was the long standing debt of the Ve- 
hicle Company and its precarious financial condition which caused the 
appréhension of Lane and led to his persistent efforts to get more adé- 
quate security. Leaving out of view the note of $7,220, which was 
apparently expected to be paid from the proceeds of the assigned ac- 
counts, more than half of the amount loaned to the Vehicle Company 
was wholly unsecured, and it was obviously Lane's désire, as well as 
the évident purpose of the arrangement which he approved and en- 
couraged, to get a first lien upon ail the property of the debtor for 
the protection of his bank. The debt was created when the money 
was loaned, and the notes then given were merely the évidence of that 
debt. The substitution of a new note would not affect the debt, but 
merely change the character of the written évidence. And it was the 
debt that was to be secured, whether represented by the old notes or 
by a new one of the same aggregate amount. This was the plain in- 
tention of the parties at the time, and this they asserted, after the fire 
occurred, was what they had accomplished. The owners of the Vehicle 
Company so declared when they alleged in the bill for the appoint- 
ment of a receiver that the bonds described had been deposited with 
the Trust Company "as collatéral security for a loan made by it," 
and the attorney for the Trust Company was equally explicit when he 
wrote, two months after the fire, that "the bank holds both sets of 
bonds as security for the debts due." It would be difficult to express 
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more plainly the common understanding of both parties as to what 
they had donc, and it seems almost trivial to contend that the pledge 
of new bonds was incomplète, or revocable by the Vehicle Company, 
because the $22,000 note, which the bank called for and got, had not 
been entered upon its books. The transaction must be judged by its 
substance and manifest purpose, and not by its form in some minor 
and unessential détail. The giving of a new note, which had no con- 
sidération except the existing debt, was a mère matter of banking 
convenience. The object of the Trust Company was fuUy attained 
when it got possession of the bonds and was advised that the instru- 
ment which secured them, previously examined and approved, had 
been duly recorded. If the bank then acquired the right to liold the 
bonds as security for its debt, which appears to us not open to ques- 
tion, that right would not hâve been in the least impaired if the Ve- 
hicle Company had never signed or sent the Consolidated note. 

It is also argued with much earnestness that there was no valid 
pledge of the new bonds because the old bonds were not surrendered 
before the fire occurred, and because the Vehicle Company had neg- 
lected to pay a small amount of accrued interest on the original notes. 
In other words, the theory is advanced that the acceptance of the new 
bonds was conditioned upon the return of the old issue. But this 
seems to us an untenable position. We are clearly of opinion that 
thèse circumstances, which are now relied upon to repudiate the trans- 
action, were wholly without effect upon the right of the bank to take 
and hold the new bonds as security for its debt. It is of course true 
that the old bonds were to be returned, and undoubtedly they would 
bave been surrendered if the fire had not occurred; but the neglect 
or failure of the bank to return them immediately upon being advised 
of the recording of the trust deed, which was only two or three days 
before the fire, did not serve to invalidate the pledge of the new 
bonds or render them any less completely delivered to and accepted 
by the bank as security for its debt. Stated in another way, the con- 
ditions hère referred to obviously related to the return of the old bonds 
and not at ail to the rétention of the new issue. Whatever remained 
to be donc to get the old bonds back, and nothing appears except the 
nonpayment of a hundred and eighty odd dollars of accrued interest, 
did not affect the title of the bank to the new bonds or its right to hold 
them as against the Vehicle Company. To say otherwise is to say that 
the Vehicle Company had the power to postpone indefinitely a bind- 
ing pledge of the new bonds by simply neglecting to comply with the 
conditions, if any there were, upon which the old bonds would be sur- 
rendered. In short, there is no sustainable basis for the contention 
that the bank had not acquired the right to hold the new securities 
merely because when the fire occurred the old bonds happened to re- 
main in its possession. The Vehicle Company was entitled to their 
return, certainly upon payment of the small item of accrued interest, 
and the circumstance that it had not taken them up, in the brief period 
before the property was destroyed, cannot be held to support the 
belated claim of the Trust Company that the new bonds had not been 
hypothecated. Moreover, the contention hère reviewed is inconsistent 
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with the demand o£ the Trust Company for further security, inconsist- 
ent with the intention of the parties at the time, as manifested by their 
acts, and inconsistent with their subséquent déclarations. 

The force of thèse considérations is not weakened in our judgment 
by the évidence of plaintifï's witnesses. Dovvney sgiys that he did not 
know, when the bill for a receiver was drawn and when he swore to 
the proofs of loss, that the Trust Company had not accepted the new 
note. Stewart avers that he did not read the proofs of loss which he 
verified ; and Harris, who swore to the bill for a receiver, pleads in- 
advertence of mind because he was "wrought up over the situation 
to a considérable extent." But thèse witnesses made no attempt to 
show any lack of authority or intention on their part to secure the 
bank by a pledge of the new bonds, nor did they give any explanation 
of their previous statements under oath, except to say or imply that 
when those statements were made the nonacceptance of the $22,000 
note was unknown to them. 

This is the position taken by Lane, with the added contention, by 
inference and argument rather than the statement of any fact, that the 
arrangement for securing the bank was not completed, when the fire 
occurred, because the old bonds had not been surrendered. This con- 
tention is covered by what bas already been said, and the discussion 
need not be repeated. True, he says that he knew at the time that it 
would be necessary to hâve the consent of the insurance companies 
in order to keep the insurance in force, but it does not appear from 
bis testimony that this subject was mentioned in any interview with 
the officers of the Vehicle Company, nor did he refer to it any way 
in the letters urging them to send the new note and gét the trust deed 
recorded. And it is certainly difficult to reconcile what he says upon 
this point, when examined as a witness at the trial, with the rétention 
of the bonds for more than six months after the fire, ail the while 
claiming to hold them as security for the Vehicle Company's debt. 
Indeed, it is impossible for us to read his lengthy testimony without 
being convinced that he simply overlooked the fact that the insurance 
would be invalidated unless the companies consented to the exécution 
of the deed of trust. Nor can we avoid the belief that, if the fire 
had not occurred, or if the policies had not contained the chattel mort- 
gage provision, the bank would bave resisted to the utmost any claim 
that thèse bonds were not held as a valid and unconditional pledge; 
and the contrary attitude now assumed seems clearly bom of the 
after-acquired knowledge that the insurance companies would be re- 
lieved of liability, and the bonds thereby rendered practically worthless, 
if the bank continued to claim the right to hold them as collatéral se- 
curity. 

For thèse reasons we are of opinion, upon this record, that a verdict 
should bave been directed for the défendant, and it follows that the 
judgment must be reversed. 
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GILCHEIST TRANSP. CO. v. BOSTON INS. CD. et aL 

(Circuit Court oî Appeals, Sixth Circuit. June 8, 1915.) 

-No. 2637. 

1. SHIPPING ®=>125 LlABILITT FOB DAMAGE TO CAESO— COMMENCEMENT OF 

Voyage. 

A steamship, wliich after loadlng a cargo of grain from an elevator in 
April moved from lier berth to a place in Dulutli harbor seveu miles 
distant, where she was made fast to another vessel and remained sev- 
eral days and until a storm occurred, during which her cargo was dam- 
aged, held not to hâve eommenced her voyage, where she was obliged 
to leave her loading berth to permit another vessel to load at tlie ele- 
vator, and where she had not been inspected and was not ready to sali, 
and the lake was not sufliciently clear of ice to make her departure 
prudent, so as to make her Uable for déviation from her proper course. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 459, 460, 466; 
Dec. Dig. ®=5>125.] 

2. Shipping <S=>138 — Liabimtt i-qb Damage to Caboo— Haeteb Act. 

Tlarter Act Feb. 13, 1893, c. 105, § 3, 27 Stat. 445 (Comp. St. 1913, § 
8031), which exempts a vessel and owner in certain circumstances from 
liability for loss or damage to cargo resultlug from faults or errors in 
navigation or in the management of the vessel, does not apply uutii the 
vessel lias eommenced her voyage. 

[Ed. Note. — For other cases, see Sliiijping, Cent Dig. § 492; Dec. Dig. 
<S==>i:!8. 

Limitation of owner*» liability, see note to The Longfellow, 45 C. C. 
A. 387.] 

3. Shipping <s=3l41 — Liability for Damage to Cargo — Exemptions in Bills 

OF Lading. 

A bill of lading cannot exempt a vessel from liability for damage to 
cargo due to the négligence of the carrier or its servants. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 493, 497-499; 
Dec. Dig. ®=141.] 

4. Shipping <&=>124— Liability pob Damage to Cargo— Négligent Man- 

agement OE Vessel before Commencement of Voyage. 

The steamship Schuck, after loading with grain and while waltiiig in 
Duluth harbor for navigation to open, was made fast to anotlior loaded 
vessel of the saine owner, starboard to starboard, the Schuck headed 
toward the northwest. Warning was given in the evening by the signal 
station of the comlng of a storm from the nortlieast wlth a veloclty of 
not less than 40 miles an hour. Both vessels were of steel, and were 
more than 400 feet in length. Neither had steam up, and no précautions 
were taken against tlie storm, which before morniag caused their an- 
chors to drag and drove tliem broadside across the harbor and against 
the shore, where the rubbing of the other vessel eut the rivets on the 
side of the Schuck which let in water and damaged her cargo. Held, 
that her master was négligent in not placlng her under steam when 
warned of the storm and separating her from the other vessel, so that 
she could swing with the wind, and that she was liable for the cargo loss. 

[lid. Note. — For other cases, see Shipping, Cent. Dig. §§ 458, 466; Dec 
Dig. <S=>124.] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Suit in admiralty by the Boston Insurance Company and others 

<gx::3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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against the steamer R. E. Schuck, the Gilchrist Transportation Com- 
pany claimant. Decree for libelants, and claimant appeals. Affirmed. 

H. A. Kelley and A. J. Gilchrist, both of Cleveland, Ohio, for appel- 
lant. 

F. H. Canfield, of Détroit, Mich., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

EVANS, District Judge. Certain insurance companies issued to va- 
rions shippers of large quantities of wheat and barley on the steamer R. 
E. Schuck certificates of insurance at and from Duluth to Bufïalo, the 
loss, if any, payable to the order of the assured. Each of the certifi- 
cates was dated April 13, 1909, on which date, or within a few days 
thereafter, the grain was loaded on the Schuck at Itaska elevator at the 
port of Allouez, Wis. She was the property of the Gilchrist Transpor- 
tation Company, and until on or about April 26, 1909, remained moored 
at the elevator pier. To enable the elevator to load a similar cargo 
upon the George W. Peavy, the Schuck was required to leave, and ac- 
cordingly she went to anchorage in Duluth harbor at a point about 
seven miles distant.^ 

She there anchored alongside the P. G. Walker, another ship owned 
by the respondent company, which, though it had also been loaded with 
grain at the Itaska elevator, had not been fitted out for a voyage, and to 
her the Schuck was made fast. Some days afterwards, and while the 
two ships were thus situated, a damage and loss to the cargo of the 
Schuck occurred, which, when the amount of it was accurately ascer- 
tained, was paid by the insurance companies. Assignments of the cer- 
tificates were taken by the insurers, who were thereby subrogated to 
the rights of the assured (Liverpool Steam Co. v. Phœnix Ins. Co., 
129 U. S. 462, 9 Sup. Ct. 469, 32 h. Ed. 788), and they filed the libel 
which began this action to enforce against the ship claims for dam- 
ages equal to the amount of insurance paid. They base the right to 
recover upon two grounds; the first being that after the Schuck left 
the port of Allouez, instead of proceeding on her proper course to 
Buffalo, she wrongfully deviated therefrom and went into the harbor 
of Duludi, and the second, that the damage to the cargo was the resuit 
of the fault, négligence, and want of care of the owners of the Schuck 
and the persons in charge of her, the détails being stated as follows : 

"(a) In anchoring said steamer in the harbor of Duluth in a dangerous 
and exposed situation and alongside of the said steamer Walker, and In mak- 
ing lier fast to the said steamer, and in allowtng the steam in the boilers of 
said steamer to nin down, so that she was wlthout power to protect herself. 

*'(b) In not keeping proper watch of the indications of the weather, so as 
to guard against danger of approaching storm. 

"(o) In anchoring said steamer in a négligent and unseamanlike manner, 
and in maklng her fast alongside of said steamer Walker, and in not getting 

1 Note. — By a clause of the Hivers and Harbors Act of June 3, 1896, c. 
314 (29 Stat. 212), provision was made for "improving the harbor at Duluth, 
Minnesota, and Superior, Wisconsin, at the west end of Lake Superior," the 
practlcal resuit of which was to make Duluth harbor basin the only haibor 
in that vicinity for the anchorage of vessels. 
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satd steamers apart and away from each other, so tliat they would not be 
tnjured by rolling ajid poundlng against each other, whcreby the steamer 
R. E. Schuck .was caused to leak and her cargo damaged, as aforesaid. 

"(d) In allowiag said steamer Sehuck to go aground, and whlle aground to 
be pounded and injured by said steamer Walker." 

The libelants also charge that when the Schuck left the port of Al- 
louez she was not in a seaworthy condition, mainly because she was not 
properly and adequately manned, being at the time short a second mate 
and two or more seamen. 

The Gilchrist Transportation Company, through receivers who had 
been put in charge of its property and affairs by the orders of the 
United States Circuit Court for the Northern District of Ohio, in due 
form made claim to the ship and filed an answer to the libel, in which, 
denying ail charges of unseaworthiness and of fault, négligence, or 
want of care upon the part of the owner of the ship, or those in charge 
of her, it was alleged that the Schuck was entirely seaworthy when, 
with the consent of the owners of the cargo and for other reasons 
stated in the answer, she was moved from the Itaska elevator to a point 
opposite the Pittsburg Coal Company dock No. 1 in Duluth harbor 
basin and alongside the P. G. Walker, to which she was properly made, 
and afterwards continued to be, fast, ail of which was claimed to be 
good management and skillful seamanship under the circumstances 
then existing. 

The answer showed, further, that each shipper of part of the grain 
which made up the cargo of the Schuck for the voyage was given a 
bill of lading, one of which (ail being substantially alike) will be here- 
after set forth. The respondent also insisted that the voyage from Du- 
luth to Buffalo had begun when the Schuck left the port of Allouez, 
and in any event claimed the benefits of the provisions of the third sec- 
tion of the Harter Act. 

[1 ] 1. It seems to us from the testimony, and we find the fact to be, 
that when the Schuck moved from the Itaska elevator in Allouez Bay, 
she did not do so for the purpose nor with the intention of then com- 
mencing her voyage to Buffalo. Her purpose was altogether différent. 
She changed her location for several reasons disclosed by the testi- 
mony, the first of which was that another ship was to be loaded at the 
Itaska elevator, and she moved away to afïord an opportunity for that 
to be donc. Besides, she was not ready to sail, and had not been in- 
spected by the United States authorities, though at the time under 
notice to prépare for that requirement, and, furthermore, it appearst 
quite certain that navigation had not opened, and that the exits from 
Duluth harbor to the open lake were not at the time so clear and f ree 
of ice as to make her departure prudent. Upon thèse facts we hold 
that her voyage had not commenced, and consequently that there was 
no déviation from her proper course. 

[2] 2. When the loss occurred, the Schuck, as we hâve found, had 
not commenced her voyage. True, two weeks bef ore she was loaded ; 
but she was not ready to sail, because she had not received the inspec- 
tion for which she had applied, and because navigation had not opened 
in the Great Lakes. For thèse reasons she remained at anchor in the 
harbor from which her voyage was to begin. In thèse circumstances is 
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section 3 of the Harter Act ^ (which is set forth in the margin) avail- 
able for the relief of the respondent? This question was answered in 
the négative by the Circuit Court of Appeals of the Second Circuit in 
RalH V. New York, etc., Co., 154 Fed. 287, 83 C. C. A. 290, where Judge 
Lacombe, speaking for the court, said : 

"We are of tlie opinion that respondent cannot claim the beneflt of tb.e 
section above quoted [section 3 of the Harter Act], for the reason that the 
voyage had not commencée!, the cargo was not yet ail on board, nor the ves- 
sel ready to sail. We find no authority either way on this proposition. The 
citations on the appellee's brief deal with différent questions; but the lan- 
guage of the section so clearly contemplâtes a distinction between the prép- 
aration for a voyage, and the manfigement of the same after it is begun, 
that, in the absence of advex-se authority, we feel no hésitation in adopting 
this construction." 

And Judge Gilbert, in delivering the opinion of the Circuit Court of 
Appeals of the Ninth Circuit in Steamship Wellesley Co. v. C. A. 
Hooper Co., 185 Fed. at page 738, 108 C. C. A. 71, referring to Ralli 
V. New York, etc., Co., said : 

"In that case the court held that the language of section 3 of the Harter 
Act clearly contemplâtes a distinction between the préparation for a voy- 
age and the management of the same after it is begun, and that the voyage 
does not commence until the cargo is on board and the vessel ready to sail. 
The doctrine of that décision is not discredlted, but is to some extent sup- 
ported by the language of the opinion in The Germanie, 196 U. S. 589 [25 
Sup. et. 317, 49 L. Ed. 610]." 

The court below had taken that view, and accordingly its judgment 
was afiirmed. The essential proposition upon which the two cases 
last cited were decided was that the ship's voyage had not, in fact, com- 
menced when the loss occurred, and for that reason section 3 of the 
Harter Act did not apply. That, in our view, was the proper construc- 
tion, and it cannot be important whether one obstacle or another caus- 
ed the ship to remain in the port of departure. The Schuck had been 
loaded for a fortnight, but could not commence her voyage until in- 
spected and until navigation opened. Awaiting thèse events, she re- 
mained at anchor in Duluth harbor lashed to an inert sister ship, and 
therefore her case does not come within the provisions of the section. 

3. The Schuck and the Perry G. Walker, both owned by the re- 
spondent, were laid up at Itaska elevator during the winter of 1908-09, 
where they were given a free dock because the operators of the eleva- 
tor wanted ships available when they should get ready to charter in the 

2 Note.— Sec. 3. Tliat if the owner of any vessel transporting merchandise 
or property to or from any port in the United States of America shall exercise 
due diligence to niaUe the said vessel in ail respects seaworthy and properly 
manned, equipped, and supplied, neither the vessel, her owner or owners, 
agent, or charterers shall become or be held responsible for damage or loss 
resulting frorn faults or errors in navigation or in the management of said 
vessel, nor shall the vessel, her owner or owners, charterers, agent, or mas- 
ter be held liable for losses arising from dangere of the sea or other naviga- 
ble waters, acts of God, or public enemies, or the inhérent defect, quality, or 
vice of the thmg carried, or from insufficiency of package, or seizure under lé- 
gal proeess, or for loss resulting from any act or omission of the shipper 
or owner of the goods, his agent or représentative, or from saving or at- 
tempting to save Itfe or property at sea, or from any déviation in rendering 
such service. 
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spring. A "vessel agent" on March 18, 1909, by telegraph, arranged 
a charter — or probably more properly a contract of affreightment — for 
both ships for cargoes of grain to be carried, either to Chicago, Geor- 
gian Bay, or Buffalo at shipper's option. The Walker had loaded first. 
The charter required that the vessels should sail within ten days after 
the opening of navigation, and meanwhile, but at différent times, the}^ 
moved to Duluth harbor, the only place of anchorage in the vicinity of 
Duluth and Superior. The cargo of the Schuck was made up of seven 
separate lots of grain owned by as many différent persons. To each the 
carrier gave a separate bill of lading, and, excepting as to name of 
shipper and quantity of grain, the bi-lls of lading were precisely alike. 
One of them, omitting parts not now essential, was as f ollows : 

"No Dulutli, Minn., April 13, 1909. 

"Shipped In good order and condition by Ames Brooks Co., as agcTits and 
forwarders for accoiint and risk of whom mny it conceni, on board tlie Str. 
R. E. Sehuek now In the port of Duluth and bonnd for Buffalo, N. Y., the fol- 
lowlng articles as hère inarked and descrlbed, to be dellvered in llke good 
order and condition, as addressed on the margin, or to hls or their assigns 
or assignées, upon payiug the freight and charges as noted below. AU de- 
ficiency in cargo to be paid for by the carrier aud deducted from the freight, 
and any excess in cargo to be paid for to the carrier by the consignée. In 
case grain becomes heated whlle in transit, the carrier shall dellver his en- 
tire cargo and pay only for ail deficiency escee<lmg five bushels for each 1,000 
bushels. (The dangers of navigation, flre, and collision excepted.)" 

Upon this State of case, whether the Schuck was a common carrier 
within the définition of the Suprême Court in Liverpool S'team Co. v. 
Phœnix^ Insurance Co., 129 U. S. 437, 9 Sup. Ct. 469, 32 L. Ed. 788, 
and in Story on Bailments, §i 495, is a question which we need not dé- 
cide, especially as the testimony as to the previous history of the ship 
and her usual course of business is neither definite nor satisfactory. 
But she at least was an ordinary bailee for hire and subject to the gên- 
erai rules of law governing that relation. 

[3] Speaking generally, the bills of lading evidenced the contracts 
between the Schuck and the shippers, to whose rights the libelants suc- 
ceeded. The bills of lading certainly provided against liability for 
losses from dangers of navigation, fire, and collision ; but they did not, 
and could not consistently, either with section 1 of the Harter Act or 
with public policy or gênerai principles of maritime law, stipulate for 
exemption from liability for losses resulting from the négligence of the 
owner or its servants. In Liverpool Steam Co. v. Phcenix Ins. Co., 129 
U. S', at page 438, 9 Sup. Ct. 469, at page 471, 32 h. Ed. 788, Mr. Jus- 
tice Gray, delivering the opinion of the court, said : 

"But the ordinary contract of a carrier does involve an obligation on his 
part to use due care and skUl in navigating the vessel and carrying the 
goods ; and, as is everywhere held, an exception, in the bill of lading, of pér- 
ils of the sea, or other specified périls does not excuse him from that obliga- 
tion, or exempt him from liability for loss or damage from one of those pér- 
ils, to which the négligence of hlmself or his servants has contributed." 

Several cases were cited by the court, and many others might be 
noted hère, if necessary, to show the gênerai rule which embraces ail 
carriers. 



GILCHBIST TEANSP. CO. V. BOSTON INS. GO. 721 

[4] It remains to be determined whether the fault, négligence, or 
want of care of those in charge of the Schuck at the time of the in- 
juries complained of contributed to the damages then donc to the cargo. 
Undoubtedly the storm which then prevailed was one of the factors 
of trouble, as well as one of the périls of navigation sought to be pro- 
vided against in the bills of lading ; but that provision, under principles 
of public policy, w^as subject to the exception or condition respecting 
the négligence of the carrier to which the opinion of the Suprême Court 
last cited referred. Notwithstanding the clause in the bill of lading, 
the ship and those in charge of her are bound to use at least ordinary 
and reasonable care and diligence, such as prudent men would exert, 
to prevent damage to a cargo even in case of storm. 

The Schuck was a steel vessel 416 feet long, 50 feet beam, 28 feet 
in depth, and of 4,713 gross tons. The P. G. Walker was approximate- 
ly of the same dimensions and also of steel construction. Both vessels 
were ovvned by the respondent. In considering the question of négli- 
gence, thèse facts are important. The trial court found that when, on 
April 26, 1909, the Schuck reached her last location in Duluth harbor, 
she found the Walker there and made f ast to her, that the two steamers 
were lashed together starboard and starboard, with two anchors out 
from the bows of each, the Schuck heading towards the northwest and 
the Walker towards the southeast ; that the Walker was not yet fitted 
out, had no steam, and only an engineer's crew and a man and wife to 
cook ; that the Schuck had some steam on when she made f ast to the 
Walker, but that about noon of April 28th her master ordered the en- 
gineer to let it go down in order to hâve the boilers cool for inspection 
on the next day; that the fires were banked accordingly; that during 
the afternoon of the 28th indications of an approaching storm were 
présent ; that about 10 o'clock in the evening of that day the weather 
office in Duluth displayed signais warning that a storm was coming 
from the northeast with a velocity of not less than 40 miles an hour ; 
that the Schuck had ample notice of this situation ; that at this time 
both steamers lay lashed together without steam; that the captain of 
the Walker had gone on board the Schuck, and ail hands had turned 
in excepting the two captains ; that no préparations for the storm were 
made; that about 2 o'clock in the morning of the 29th the wind was 
blowing heavily from the northeast at a rate stated by the master of 
the Schuck to be 50 miles an hour, and the steamers lay together broad- 
side to this storm ; that about 2 :30 o'clock the steamers began to drag 
their anchors, and except for a short interval, while the anchors held, 
continued to drift to the same position until about 5 o'clock in the 
morning, when they had crossed the harbor, a distance of about a 
mile, and brought up against the southeast bank ; that the Schuck then 
lay against the bank, with the Walker rolling against her on the out- 
side ; that by this time a heavy sea was running, and the Walker, still 
lashed to the Schuck, rubbed against her side, cutting the rivets in her 
plates and breaking her walestrake, so that water entered into her hold 
and wet the grain ; that on the morning of the 30th the Schuck backed 
off, and the Walker was towed away by a tug ; that the Schuck did not 
use the requisite care, nor that prudence which required that she should 
223 F.— 46 
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have been placed under steam as soon as the signal of the approach- 
ing northeast gale was given, and that the two steamers should have 
been separated, in order that they might swing with the wind when it 
changed f rom northwest to northeast ; that when it was discovered that 
the two steamers se lashed together were drifting, and their anchors 
f ai'.ing to hold, good seamanship and prudence required that they should 
be separated, se that the Schuck could swing with the wind, have a 
better chance for her anchors to hold, and ampler opportunity to use 
her own steam for the protection of her cargo and herself , and in case 
she should go on the bank that she would net be pounded by the Walk- 
er, and by rolling against her cause further damage; that ordinary 
care and seamanship required a timely séparation of the vessels, and 
that the f ailure to do so was négligence ; that it was also négligence on 
the part of the Schuck to omit thèse précautions, and to permit the two 
steamers to drift broadside to the storm entirely across the harbor 
and upon the bank, and then permit them to lie there together, pound- 
ing one another, until the wind subsided; that it was the Schuck's 
duty to use due care and prudence for the safety of the cargo, as well 
as the ship ; that the conduct of the master of the Schuck was influenc- 
ed and is explained by the fact that the master of the Walker was also 
on board the Schuck; that a lack of proper and timely précaution at 
the outset, coupled with fear for the Walker at a later period, explain- 
ed the unfortunate results ; that the Schuck did net exercise that degree 
of care, caution, prudence, and good seamanship as an individual ship, 
without référence to the necessities of the Walker, which the law re- 
quires of a ship loaded with grain while at anchor preparing to com- 
mence her voyage; and, generally, that the Schuck was guilty of négli- 
gence as charged in the libel. 

A very careful considération of the testimony has led us to the con- 
clusion that the Schuck and those in charge of her were négligent and 
in fault in the respects found by the trial court, and that that fault and 
négligence contributed to and in large measure caused the damage and 
in jury complained of in the libel. 

The final decree awarded the libelants $15,578.46 in damages, with 
interest thereon from the date of filing the libel to the date of the de- 
cree, and objection is made both to the amount of damages and the al- 
lowing of interest thereon. We think the testimony justifies the finding 
of the court in this respect also. While the second assignment of error 
complains of the allowance of interest, the objection was not argued 
either at the hearing or in the brief, and under our settled practice it 
was waived. 

We find no substantial error in the record, and the decree is affirm- 
ed, with costs. 
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OARROLL V. STHRN et aL 

(Circuit Court of Appeals, Slxth Circuit. June 8, 1915.) 

No. 2613. 

1. Bankruptct (©=3467— Findings of Refebee and District Judge— Con- 

clusiveness. 

The Circuit Court of Appeals wlU not set aside the concurrent flnd- 
Ings of fact of the référée lu bankruptcy and the District Judge, except 
in a clear case. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 929 ; Dec DIg. 
<S==467.] 

2. Bakkkuptot <s=3312— Claims — Establishment— "Estoppbl." 

K. Ce, the stockholder of D. Co., was adjudged bankrupt. Pendlng the 
adjudication, credltors flled a pétition alleging that D. Co. was a mère 
department of K. Oo., and that the goods of the two were Intermlngled 
and confused. A seller of goods to K. Co. shlpped goods to D. Co., pur- 
suant to orders sollclted from the store occupied by D. Co. The trans- 
actions were entered in the seller's order book and the other primary 
records as sales to D. Co., but were posted in the ledger account of K. 
Co. wlth the identlfylng initial "D." The seller testified that he under- 
stood that the K. Co. had purchased the D. Co., and was running it as a 
retall department. T>. Co., considered separately, was solvent. Seld, 
that the seller was not estopped from e.stablishing a claim against the 
proceeds of Uie D. Co. ; the élément of mlsleading. whereby one who hag 
relied on former action would be prejudiced If the position were shifted, 
not exlsting. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-500; 
Dec. Dlg. <S=312. 

For other définitions, see Words and Phrases, First and Second Séries, 
Estoppel.] 

3. Election op Remédies ©=33 — Bankbtjptcy — Remédies of Cbeditoks. 

The seller had not elected to hold the K. Co. liable, for an élection Im- 
plled that the seller had a debt which could be asserted against elther D. 
Co. or K. Co., at will, for hls claim was against the party whlch was In 
fact the real buyer, and to constitute a bindlng élection there must be a 
choice of two inconsistent thlngs, not shown by a prior assertion by the 
seller of a Personal claim against K. Co. and a subséquent reliance on 
a right to procure payment out of the proceeds of the D. Co. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. §§ 3, 4 ; 
Dec. Dlg. ®=3.] 

4. BANKBtrPTCY <©=5308 — ^Management of Estate — Oedebs. 

Where K. Co., ownlng the stock of D. Co., was adjudlcated a bankrupt, 
and a recelver took possession of the assets of the D. Co., an order pro- 
vldlng that the D. Co. assets should be used to pay those credltors who 
had dealt wlth that company In good faith authorized a seller, deliv- 
ering goods to D. Co. pursuant to orders sollclted from the store occu- 
pied by D. Co., to establish hls claùn against the proceeds of the D. Co. 
property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 496-507 ; Dec. 
Dig. <S=3308.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio, in Bankruptcy; John 
E. Sater, Judge. 

Pétition by Leopold Stem and another, partners doing business as 
Stern Bros. & Co., against Robert De V. Carroll, trustée in bankruptcy 

(gzsFor other cases see same topio & KEY-NUMBBR In an Key-Numbered Dlgests & Indexes 
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of the Herman Keck Manufacturing Company, for the allowance of a 
daim. From an order confirming the findings of the référée and di- 
recting the trustée to pay the daim, the trustée appeals. Affiirmed. 

The Keck Company, an Ohio corporation, was adjudged an Involuntary 
bankrupt. The Duhme Company was also au Ohio corporation, and, for the 
P'urposes of the présent controversy, it should be assumed that ail of Its cap- 
ital stock, save qualifying shares, was owned by the Keck Company. Pond- 
ing the adjudication in the matter of the Keck Company, creditors filed a pé- 
tition alleging that the Duhme Company "is In fact a mère department and 
adjunct of said Keck Manufacturing Company" ; that the Duhme Company 
was operated as the retail department of the Keck Company, under comuion 
management; and that the merchandise of the two companles was inter- 
mingled and confused. Thereupon the District Court in bankruptcy (then 
held by the late Judge Thompson) appointed a recelver for the Dulnne Com- 
pany, and he took possession of tlie assets. At a considerably later time, and 
when it was supposed that each of the corporations was Insolvent in abont 
the same degree, the District Court made an order that the receiver of tho 
Duhme Company— who was also tnistee in bankruptcy of the Keck Compa- 
ny — should "turn over to hlmself, as trustée in bankruptcy of the baakrupt 
herein, ail of tlie property and assets, including cash now in his hands as 
such receiver, and that he keep an aceount tliereof , separate and distinct from 
his aceount of the balance of the property of said bankrupt." Ey a simulta- 
neous opinion, the District Court directed that tJae l)anl<ruptcy trustée should 
receive thèse effects from the recelver, and. If there was any unsold property 
coming from that source, should couvert it into cash, and that he should 
"apply the funds and the proceeds of property yet to be sold to the satisfac- 
tion of debts due those who dealt in good faith with that company [the Duhme 
Company]." 

Stem Bros, had been selling goods for years to the Keck Company, and 
carried a ledger aceount of such sales. Dater their salcsman solicitod orders 
from the store occupied by the Duhme Company, reported to Stern Bros. 
thèse orders as sales to the Duhme Company, tlie goods were sliipped to and 
received by the Duhme Company, and they or tlieir proceeds or substltutes 
must be presumed to form part of the assets which went to the receiver. 
Thèse transactions were entered in Stern Bros.' order book and other priinary 
records as if sales to tlie Duhme Company, but were posted in the ledger ac- 
eount of the Keck Company, with the identifying initial "D." One of Stern 
Bros, testifies that he understood the Keck Company had bought out the 
Duhme Company and was ruuning it as a retail department, so he supposed 
there was a liability against the Keck Compauy. For the total of sucli lat- 
er indebtedness, Stern Bros, accepted the Keck Company notes — upon whlch 
nothing was ever paid — and they also appeared as creditors of the Keck Com- 
pauy lu negoUations, extensions, etc., which were had in the unsuccessful ef- 
fort to avoid bankruptcy. It flnally developed that the Duhme Company, con- 
sidered separately, was solvent, and clalms which could be established against 
the proceeds of the Duhme stoclc could be paid in full. Stem Bros, then filed 
a pétition to hâve their claim allowed as of thls class. and an issue was made 
and a trial had before the référée. The parties and the référée seem to hâve 
regarded the controlling question to be, "To which company was crédit given?" 
Balancing ail the facts, the référée found that Stern Bros, were creditors of 
the Duhme Company, not of tlie Keck Company. On pétition for revlew, the 
District Judge, in a careful opinion, conflrmed this conclusion and directed tho 
trustée to pay the claim. The trustée appeals. 

Robert A. Taft, of Cindnnati, Ohio, for appellant. 
C. P. Johnson, of Cindnnati, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Under our settled practice not to set aside the concurrent fact findings 
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of the referee and the District Judge, except in a clear case (Wabash 
Ry. V. Compton, 172 Fed. 17, 21, 96 C. C. A. 603; Naylon & Co. v. 
Christiansen, 158 Fed. 290, 292, 85 C. C. A. 522; Constam v. Haley, 
206 Fed. 260, 261, 124 C. C. A. 128), this order could not be reversed, 
unless we were thoroughly satisfied that the crédit was given solely to 
the Keck Company; yet we are not inclined to dispose of the case un- 
der this ruie, because we think the controversy should be decided upon 
somewhat broader grounds than the mère existence of the debtor and 
créditer relationship. 

[2, 3] The trustée puts particular dépend ence upon the act of Stern 
Bros, in taking notes f rom the Keck Company for this debt, and in par- 
ticipating as a creditor of tlie Keck Company in the above-recited in- 
efifective dealings. Thèse things constitute évidence of intention, and 
are of importance so far as the question of intention itself would be 
important ; but they do not amount either to an estoppel or an élection 
which will of itself bar Stern Bros, from the remedy they now seek. 
The élément of misleading, whereby some one who has relied upon 
the former action would be prejudiced if the position were shifted — 
and which élément is essential to an estoppel — is quite lacking. Neither 
can an effective élection be deduced from the facts. Such élection 
would imply that Stern Bros, had a debt which could be successfully 
asserted against either the Duhme Company or the Keck Company at 
the will of the creditors. This does not seem to be the situation. 
Their claim was against whichever party might be in truth the real 
purchaser, and any position which they took on this subject, before 
knowing ail the facts, should be classed as a mistake — "not an élec- 
tion, but an hypothesis." Northern Co. v. Grand Co., 203 U. S. 106, 
108, 27 Sup. Ct. 27, 51 L. Ed. 109 : Bierce v. Hutchins, 205 U. S. 340, 
346, 27 Sup. Ct. 524, 51 L. Ed. 828. 

Another requisite of a binding élection is that the two things be- 
tween which choice is made should be inconsistent with each other. 
We do not find such inconsistency between the earlier mère asser- 
tion of a Personal claim against the Keck Company and the présent 
reliance upon the right to get payment out of a particular fund; and 
this leads us to what we think the controlling feature. 

[4] The first order of the District Court, which is now in the course 
of exécution, and which provided that the Duhme assets should be 
used to pay those creditors who had dealt with that company in good 
faith, should be interpreted according to the purpose and effect which 
would hâve been most rightful, and which are consistent with its lan- 
guage. The resuit by which the assets of a separate — and, as the 
event proved, solvent — corporation were brought for administration 
into the estate of another and certainly bankrupt corporation, was an 
unusual resuit. It has been acquiesced in and cannot be questioned; 
but the bankrupt estate, which has thus presumptively profited from 
the exercise of such a power, should do equity to the fullest extent. 
The bankruptcy trustée was ultimately entitled only to the surplus 
which should remain out of the Duhme assets after the payment of 
ail debts which properly attached to those assets. Thus this property 
came to the trustée charged with a prior trust, and it was this prier 
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trust which the first order and opinion of the District Court undertook 
to déclare. We see no reason for excluding from their language credi- 
tors who had dealt with the Duhme Company as Stern Bros. had. Their 
right to be beneficiaries of the trust was of no less rank than that of 
other creditors who might hâve dealt with and known the Duhme 
Company only, but whose dealings had not operated to create the trust 
fund. Creditors who received an order from the Duhme Company, 
and shipped their goods to the Duhme Company, and so contributed 
to the fund to be distributed, must be regarded as among "those who 
dealt in good faith with that company," even though they might hâve 
supposed that the debt would be paid by the chief stockholder. 

Because we regard this as the proper interprétation of the order, 
and because the action appealed from was in fuU accord with that in- 
terprétation, we think it unnecessary to décide the other questions ar- 
gued ; and the order of the court below is affirmed, with costs. 



BBLDEN et al. v. UNITED STATES. 

(Clrciilt Court of Appeals, Ninth Circuit. May 26, 1915.) 

No. 2517. 

1. PosT Office ®=548— "Using Mails to Defeaud"— Sotticienct of Indict- 

MENT. 

To constitute the offense of uslng tlie mails in executing a scheme to 
defraud, under Crimlnal Code (Aet March 4, 1909, c. 821) § 215, 35 Stat. 
1130 (Coinp. St. 1913, § 10385), but two éléments are necessary and need 
be charged in the indietment : (1) The devislng or intending to devise a 
scheme or artifice to defraud ; and (2) the plaeing of a letter, etc.. In the 
mails for the purpose of carrying Into exécution such scheme — the latter 
belng the glst of the offense. It is not necessary to allège a conspiracy, 
although two or more may be Jointly charged. 

[Ed. Note. — F'or other cases, see Post Office, Cent. Dlg. §§ 67-80 ; Dec. 
Dig. <®=>48. 

For other définitions, see Words and Phrases, First and Second Séries, 
Defraud.] 

2. Ceiminal Law ©=5622— Using Mails to Defkaltd— Joint Indictment— Sep- 

ABATB Trials. 

Where au indictment sufficiently charges the joint participation of two 
or more in using the mails in the exécution of a scheme to defraud, it is 
not error to deny the défendants separate trials. 

[Ed. Note.— For otlier cases, see Criniinal Law, Cent Dig. §§ 1380-1383, 
13S5, 1386, 1388-1390; Dec. Dig. <g==>622.] 

3. PosT Office ®=550— Peosecution fob Using Mails to Defraud— Instruc- 

tions. 

The question of the gullt or innocence of défendants, charged with using 
the mails in furtherance of a scheme to defraud, held properly submit- 
ted to the jury and by proper instructions. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 87-S9; Dec. 
Dig. ig=350. 

NonmailaWe matter, see notes to Timmons v. United States, 30 C. C 
A. 79; McCarthy v. United States, 110 C. C. A. 548.] 

©saPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & IncJexes 
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In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Criniinal prosecution by the United States against Russell G. Belden 
and A. Eugène Wayland. Judgment of conviction, and défendants 
bring error. Affirmed. 

The Indictment charges Russell G. Belden and A- Eugène Wayland with 
having, prior to January 18, 1911, devised, and intending to devise, a scheme 
and artifice to defraud one John Neiderer, and divers other persons to the 
grand jury unknown, which said scheme and artifice to defraud was to be 
effected by the use and mlsuse of the United States post office establishment, 
with intent to incite and Induce such persons so intended to be defrauded to 
open correspondence vpith them, by means of printed clrculars, letters, and 
reports distributed through the mail, deposlted and caused to be deposlted in 
said United States mail for mailing and delivery to such divers persons in- 
tended to be defrauded, which said scheme and artifice to defraud so devised 
and intended to be devised by said défendants, and each of them, was sub- 
stantially as foUows: 

That défendants would cause to be organlzed a corporation to be styled the 
International Development Company, to be controlled and nianaged by de- 
fendants, and each of them, the purpose of the corporation being to act as the 
fiscal agent for certain other corporations and firms thereafter to be ineorpo- 
rated and organlzed by said défendants as a part of the scheme to defraud; 
that défendants would, by themselves and through the Development Company, 
cause to be proeured and obtained certain coal claims, having little or no val- 
ue, situated in British Columbia, Dominion of Canada, and would cause to be 
organlzed a corporation to be styled the illchel Coal Mines, Limited, with a 
capital stock of 1,500,000 shares, of the par value of $1 each, said claims to 
be transferred to said Michel Coal Mines, Limited, in considération that the 
said Michel Company would issue to défendants and the Development Compa- 
ny a large majorlty of Its capital stock, fully paid up ; that défendants would 
thereafter procure and cause to be proeured other claims adjoiuing the afore- 
said claims, and would thereafter cause to be organlzed another corporation 
to be styled the Crown Coal & Coke Company, wiUi a capital stock of 2,000,000 
shares, of the par value of $1 each, for the purpose of taking over said coal 
claims, and that in considération therefor the Crown Coal & Coke Compa- 
ny would issue to défendants and the Development Company a large amount 
of the capital stock of said Crown Company, fully paid up ; that défendants 
would cause to be proeured other claims, and cause to be organized another 
corporation, to be styled the Empire Coal & Coke Company, with a capital 
stock of 1,500,000 shares, of the par value of .?1 each, for the purpose of tak- 
ing over said claims, in considération tliat said Empire Company would trans- 
fer to défendants and the Development Company a large majorlty of the 
stock of said corporation, fully paid up ; that défendants would cause to be 
proeured a charter for the construction and opération of a rallroad, ostensi- 
bly to furnlsh transportation facllities for the product of the alleged coal 
mines, and to be operated m connection therewith, and would cause to be 
organized a corporation to be styled the Orows' Nest & Northern Rsiilway Com- 
pany, with a capital stock of 20,000 shares, of the par value of $100 each, 
the said charter to be transferred to the said Rallway Company in considéra- 
tion of the transfer by said Railway Company to défendants and the Develop- 
ment Company of a large amount of its capital stock ; that the balance of 
the capital stock of each of the aforesaid corporations, namely, the Michel 
Company, the Crown Company, the Empire Company, and the Railway Com- 
I>any should and would become the treasury stock of each of said corpora- 
tions, respectively ; that défendants would f rom time to time dispose of large 
amounts of the capital stock of the varions corporations which had been 
transferred to them and the Development Company; that by means of stock 
ownership in the Development Company défendants would procure and main- 
tain the management and control of the Development Company, and through 
said ownership, and by manipulation of the stock and books on account ot 
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the varlous corporations, sald défendants would obtain and malntaln control 
of ail suelx corporations with intent and purpose to defraud said divers per- 
sons. 

It was further a part of the scheme that défendants, In tteir own names and 
in the name of the Development Company, by means ofi letters, notices, re- 
ports, circulars, and a prospectus sent and to be sent through the United 
States post oftice establishment, would Induce persons to purchase shares of 
the capital stock of tlie aforesaid varions corporations; and, in pnrsiinnce 
of sucli scheme, défendants did represent and state that the properties owned 
by said corporations, and the capital stoelv thercof, were and would become of 
great value, vrhereas in truth and In fact, as défendants v^'ell lînew, the prop- 
erties had no value, except that the claims of the Crown Coal & Colîe Compa- 
ny contalned valuable deposlts of coal, which fact was fraudulently used by 
the défendants and the Development Company to aid them in the sale of the 
worthless stock of the aforesaid varions corporations so held Individually by 
défendants and the Development Company, and did falsely and fraudulently 
represent and prétend that the claims of the Michel Company and the Em- 
pire Company contained valuable deposlts of a very high quality of coal, ail 
of which was false. as défendants well knew, and did further falsely repre- 
sent that the Rallway Company had acqulred a right of way for the construc- 
tion of a raUroad a distance of 15 miles, that they would construct and op- 
erate said road in connection with. the mines, and that tlie proceeds to be 
derived from sales of stock would be used to build and equip said rallroad 
and develop and equlp said coal mines, whereas in truth and in fact, as de- 
fendants well knew, the Kallway Company had not acqulred a right of way, 
and the proceeds derived from the sale of said stock would not be, and the 
same were not, used to equlp and develop the respective properties of said 
corporation, or to build said rallroad, but that a large sum realized from 
such stock was dlverted to the use of the défendants, ail with the intent and 
purpose to defraud said divers persons. 

And It was further a part of the scheme to represent to intending pur- 
chasers of stock in the Empire Company that with eacli $500 purchase there 
would be given a share of stock in the Railway Company, that of the pro- 
ceeds received by the Empire Company $100 would be xised by that Compa- 
ny In the purchase of one share in the Railway Company, and that the $100 
so expended would be placed in the treasury of ttie Railway Company to be 
used in the construction of said road, whereas In truth and in fact, as the 
défendants well knew, no part of sald $100 would be placed In the treasury 
of said Railway Company, or used for the construction of sald rallroad, but 
would be and was appropriated by défendants to their own use and benefit. 
And it was a further part of the scheme that défendants would represent and 
prétend that the stock of the various corporations to be offered for sale would 
be treasury stock of the various corporations, and that the proceeds derived 
from the sale of such stock would be used for the equipment and development 
of the properties, whereas, In truth and in fact, as défendants well knew, the 
stock so sold was not treasury stock, but vi'as, with but few exceptions, the 
Individual stock of défendants and the Development Company, and ail the 
real pi-operty and a large amount of the œoney dei'ived from the sales of such 
stoeli were appropriated by défendants and the Development Company to 
their own use and benefit, it being the Intent and purpose of the défendants 
thus to divert the vast amount of property and large amount of money so 
obtained to their own use and benefit and that of the Development Company, 
with intent and purpose to defraud the said John Neiderer and sald divers 
other persons. 

And tlie said défendants, on or about January 21, 1911, for the purpose of 
executlng sald scheme and artifice, and attempting so to do, knowingly, will- 
fully, and feloniously placed and caused to be placed in the post office of the 
United States at Spokane, Wash., for mailing and delivery, a certain letter 
addressed to Mr. John Neiderer, Summerville, Ore. Then follows a copy of 
the letter, signed "International Development Co., per R. G. Belden." 

The remainlng two counts are practically the same, except that différent 
letters are charged as havlng been mailed. 

At the close of the trial the court Instructed the jury to flud a verdict of 
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not guUty as to the tUrd count, but upon the first two counts both défendants 
were convicted, and f rom the judgnient rendered the défendant Belden is pros- 
ecuting a writ of error to this court. 

Fred C. Robertson and Fred Miller, both of Spokane, Wash., for 
plaintiff in error Belden. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., for the United 
States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge Cafter stating the facts as above). 
[1] The first and tvventy-first assignments of error challenge the suffi- 
ciency of the indictment. The staîute under which the indictment is 
drawn provides that : 

"Whoever, havlng devlsed or intend Ing to devise any scheme or artifice to 
defraiid, * * ♦ shall, for the purpose of exeeuting such scheme or artifice 
or attempting so to do, place, or cause to be placed, any letter, postal card," 
etc., "in any post office * * * of the United States, * * * to be sent or 
delivered by the post office establishment of the United States. » ♦ • shall 
be fiued," etc. 

The simple éléments of the offense consist in having devised or in- 
tending to devise a scheme to defraud, and in executing or carrying 
into effect such scheme or artifice by placing or attempting to place 
a letter, postal card, etc., in the post ofiîce to be sent or delivered 
through the post office establishment of the United States. It is 
said that the misuse of the mails is the gist of the offense, or, as ex- 
pressed by another court, is the "material thing" or "substance of the 
offense," while, of course, it must be in exécution or attempted exé- 
cution of a scheme or artifice to defraud. Both éléments must be 
présent, while it is the misuse of the mails for the exécution of such a 
scheme that is denounced. Marrin v. United States, 167 Fed. 951, 
955, 93 C. C. A. 351; Gould v. United States, 209 Fed. 730, 733, 734, 
126 C. C. A. 454. 

Under the old section 5480, R. S., it was requisite that three mat- 
ters of fact be charged in the indictment, namely: (1) That the per- 
son charged had devised a scheme or artifice to defraud ; (2) that he 
intended to effect the scheme by opening or intending to open cor- 
respondence through the post office establishment, or by inciting other 
persons to open communication with him ; and (3) that in carrying eut 
such scheme such person had either deposited a letter or packet in the 
post office, or taken or received one therefrom. Stokes v. United 
States, 157 U. S. 187, 15 Sup. Ct. 617, 39 h. Ed. 667. 

But the présent statute, section 215 of the Code, seems to hâve elim- 
inated the élément that the persons devising the scheme must hâve 
intended to effectuate the same by opening or intending to open cor- 
respondence through the post ofiîce establishment, and ail that is now 
essential is that, for the purpose of carrying into exécution the scheme 
or artifice, a letter or other writing be sent through or taken from the 
post office establishment. Hence the offense as now defined consists 
of but two éléments, whereas previously it consisted of three, as an- 
alyzed in the Stokes Case. 
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Now ît needs but an inspection of the indictment to détermine its 
sufficiency. What is stated as to the scheme or artifice devised or in- 
tended to be devised is quite ample to show, not only that it amounted 
to a scheme or artifice, but that it was designed, intended, and calcu- 
lated by its very nature to defraud, and indeed it is set out with abun- 
dant particularity, so that the indictment must be held to be sufficient. 

One or two or more persons may devise a scheme or artifice to de- 
fraud, and the statute does not contemplate that, if two or more 
persons so devise such a scheme or artifice, they shall be proceeded 
against as for a conspiracy to commit the offense denounced. While 
the government may prosecute for such a conspiracy if it sees fit 
(Stokes V. United States, supra; Wilson v. United States, 190 Ped. 
427, 111 C. C. A. 231), yet it need not do so, and may prosecute for 
the simple offense denounced. In a prosecntion for the simple offense, 
no overt act, as the term is understood in connection with the oflfense 
of conspiracy, is essential to be set up, but it must be made to appear 
that a letter or card, etc., bas been mailed for the purpose of carry- 
ing into exécution the scheme or artifice devised. In the one case the 
conspiracy is the gist of the offense, while in the other the misuse of 
the mails is the material thing denounced. 

Nor is it essential, in offering proof respecting the existence of a 
conspiracy with relation to a scheme to defraud, and the use of the 
mails in furtherance thereof, that such conspiracy be alleged in the 
indictment. It is a common thing to bave the question arise whether 
one défendant is bound by the statements and acts of another, or of 
persons not even connccted by indictment with the offense charged, 
and the constant ruling bas been that, if there bas been a joint con- 
trivance, or joint participation, with a common purpose, the acts and 
statements of the one, while engaged in carrying into effect the com- 
mon purpose, are évidence against the other, and this without the ne- 
cessitv of alleging conspiracy in the commission of the offense. Fitz- 
patrick V. United States, 178 U. S. 304, 20 Sup. Ct. 944, 44 L.Ed. 
1078, is illustrative. That was a case where three persons were jointly 
indicted for murder, and there was no accompanying charge that the 
défendants conspired to commit the act. 

[2] By assignment 2 the question is presented whether the trial 
court should bave granted separate trials. An inspection of the indict- 
ment shows the joint participation of the défendants in the offense 
charged, and this is sufficient reason for denying the motion. 

Assignment of error No. 3, as we are informed by counsel's brief, 
relates to the action of the court in admitting in évidence plaintiff's 
Exhibit 7. On référence to the record, we find that the assignment 
is there numbered 4. The whole of the assignment reads: 

"The court erred in admitting in évidence tlie agreement between J. H. 
Hemi>liill, Eussell G. Belden, and S. W. O'Brien forining Inland Surety Com- 
pany." 

This is ail that is given for the court's enlightenment as to how the 
question arose, or as to what were the accompanying facts and testi- 
mony, so as to show its relevancy or pertinency, or we may say its ir- 
relevancy and incompetency as a pièce of testimony to prove the guilt 
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of the défendants. It cannot be expected that by such a showing the 
court is going to grope through the record (and ail of the testimony 
is hère, with objections and exceptions as made and entered during the 
progress of the trial), to détermine whether the défendants hâve a case 
for a valid exception or not. The purpose of the bill of exceptions 
is to show in tangible and feasible form the exceptions relied upon. 
For this reason the purported exception will not be f urther considered. 

The fourth is even a worse assignment than the third, for on réf- 
érence to the record we look in vain for any assignment of error at ail 
relating to the admission of Exhibits 8 and 9. 

So of assignments 6, 7, and 8. We refer to the assignments as num- 
bered and stated in counsel's argument in their brief , for it is dif&cult 
to trace out the corresponding assignments in the record. They are 
of such a nature that the court will not examine into them for reasons 
above stated. 

[3] Assignment 9 relates to a motion at the close of the testimony 
for an instructed verdict. It would be a work of supererogation to 
review the testimony for the purpose of determining whether there 
was sufficient évidence adduced to carry the case to the jury. It is 
sufficient that even a cursory review of the testimony will satisfy any 
candid mind that there was ample testimony to support every material 
allégation of the two counts of the indictment submitted to the jury. 

There was a controversy during the trial as to the effect and value 
of certain représentations made by défendants, whether they were as- 
sertions of opinion merely, or the statement of matters designed to be 
believed as existing facts ; but as to this the jury was fully and clearly 
instructed, and no error was committed in allowing the case to go to 
the jury upon the testimony. 

Assignment 10 relates to the court's instruction defining the termi* 
"fraudulent prêteuses, représentations, or promises." We refer again 
to the assignment as numbered in counsel's argument in their brief, 
for if attempt be made to trace out any such assignment in the record 
it will be f ound to be very conf using. It seems to be thought that f aise, 
pretenses hâve no part nor parcel in the offense with which the de- 
fendants were charged. But the court was defining the terms of the 
statute, and the scheme or artifice to def raud was a bundle — and a large 
one at that — of false représentations, if anything. If the représenta- 
tions could not be so characterized, then there was no scheme to de- 
fraud, for it depended for its fraudulent character on the falsity of 
the représentations. The jury was properly instructed in this partic- 
ular. 

Assignments 11 and 12: Counsel's argument in their brief is an- 
swered by what has been heretofore said respecting the indictment. 
It was not essential that it contain allégations of conspiracy, but it 
was altogether proper to charge the jury respecting the subject, if 
the évidence offered tended to show that a conspiracy really existed 
in relation to opérations to defraud. 

Assignment 13 is answered by what has been said respecting the mo- 
tion for a directed verdict 
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As to assignments 14, 15, 16, 17, 18, and 19, we hâve examined them 
closely and critically, and find no merit in any of them. 
Judgment affirmed. 



MARK TICK HEE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 190. 

1. Indictment and Information <S=365 — Sxifficie,nct of Averment — Elé- 

ments AND Incidents or Offense. 

Whlle ail the éléments of the crime cbarged or facts necessary to make 
eut the offense must be fully and clearly set out in an indictinent, it is 
net necessai-y to allège matters in the nature of évidence, or to set out 
the means by which the crime was accomplished. 

[Ed. Note. — For other cases, see ludictmeut and Information, Cent 
Dig. § 187; Dec. Dig. <S=65.] 

2. Ckiiiinal Law <S=3lOiî6 — Appellate Peocebdings — Review of Evidence. 

It Is the gênerai rule that appellate courts will not conslder the suffi- 
ciency of évidence to sustaln a verdict, in the absence o£ a request after 
the close of the évidence for a peremptory instruction, but in criminal 
cases the courts of the United States, in the exercise of a sound discré- 
tion, may take notice of so grave an error as a conviction witbout évi- 
dence to support it, even though counsel failed at the trial to properly 
raise the question. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1631-1640, 
26^9-2041; Dec. Dig. <g=oloat;.] 

3. Cbiminal Law <S==>510— Evidence— Testimont of Accomplice. 

There is no common-law rule whlch forbids a conviction on the un- 
coi-roborated testlmouy of an accomplice which satisfles the jury be- 
youd a reasonable doubt of the guilt of the accused. 

[Ed. Note.-^Por other cases, see Criminal Law, Cent Dig. §§ 1124- 
1120; Dec. Dig. (g^SlO.] 

4. Criminal Law i©=>511^ — Evidencei — Testimont of Accomplice — Cobeobo- 

EATION. 

Evidence held to sufficieutly corroborate the testimony of an accom- 
plice to sustain a verdict of conviction uuder proper inatructioiis by the 
court. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1128- 
1137; Dec. Dig. <S=3511.] 

In Error to the District Court of the United States for the Southern 
District of New Yoric. 

This cause cornes hère on writ of error to the United States District 
Court for the Southern District of New York to review a judgment 
entered upon a verdict of guilt rendered July 7, 1914. The plaintififs 
in error are hereinafter referred to as the défendants. 

Hardie B. Wahnsley, of New York City (Francis L. Kohlman, of 
New York City, of counsel), for plaintiffs in error. 

H. Snowden Marshall, U. S. Atty., of New York City, and Frank 
Morse Roosa, Asst. U. ,S. Atty., of New York City. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

(S=For other cases see aame topio & KEY-NU.\IBBR ia ail Key-Kumbered Digesta & Indexes 
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ROGERS, Circuit Judge. The défendants are accused of a viola- 
tion of two statutes of the United States, and there are two counts in 
the indictment. The indictment in the first count charged the de- 
fendants with a violation of section 11 of the act of Congress of 
May 6, 1882, known as the Chinese Exclusion Act, as amended and 
added to by the act of July 5, 1884 (22 Stat. p. 58; 23 Stat. p. 115). 
That section reads as follows : 

"Sec. H. That any person who shall knowingly bring into or cause to be 
brought into the United States by land, or wbo shall aid or abet the same, or 
aid or abet the landing in the United States from any vessel, of any Chinese 
I)erson not lawfully entitled to enter the United States, shall be deemed 
guilty of a misdemeanor, and shall on conviction thereof, be fined in a sum 
not exceeding one thousand dollars, and imprisoned for a tenu not exceedlng 
one year." Comp. St. 1913, § 4298. 

The first count charged that there arrived at the port of New York 
on the 17th day of June, 1914, from a foreign country, on board the 
steam vessel Tagus two Chinese persons, one of whom was Chin 
Woo ; that the name of the other was unknown, and that they were not 
lawfully entitled to enter the United States ; that they unlawf ully land- 
ed in the United States from the said vessel, and that the défendants — 

"withln the jurisdiction of this court dld knowingly, unlawf ully, and will- 
fuUy aid and abet the landing in the United States from said steam vessel 
Tagus of the said Chinese persons." 

The indictment in the second court charged the défendants with a 
violation of section 37 of the United States Criminal Code, and of 
section 8 of the act of Congress of February 20, 1907. Section 37 of 
the Criminal Code reads as follows : 

"Sec. 37. If two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States in any manner 
or for any purpose, and one or more of such parties do any act to effect the 
object of the eonspiracy, each of the parties to such conspiracy shall t>e flned 
not more than ten thousand dollars, or imprisoned not more than two years, 
or both." Comp. St. 1913, § 10201. 

The act of February 20, 1907 (34 Stat. part 1, pp. 898, 906) is an 
act to regulate the immigration of aliens into the United States, and 
section 8 of the act provides as follows : 

"Sec. 8. That any person, including the master, agent, owner, or consignée 
of any vessel, who shall brlng into or land in the United States, by vessel 
or otherwise, or who shall attempt, by himself or through another, to bring 
into or land in the United States, by vessel or otherwise, any alien not duly 
admitted by an Immigrant inspecter or not lawfully entitled to enter the 
United States shall be deemed guilty of a misdemeanor, and shall, on con- 
viction, be punished by a fine not exceeding one thousand dollars, or by im- 
prisonment for a tenu not exceeding two years, or by both such fine and im- 
prisonment for each and every alien so landed or brought in or attempted to 
be landed or brought in." Comp. St. 1913, § 4253. 

The second count charged that the défendants did knowingly, unlaw- 
fully, willfuUy and feloniously conspire to bring into and land in 
the United States by the steam vessel Tagus one Chin Woo, not law- 
fully entitled to enter. 

The jury found the défendant Mark Yick Hee guilty on both counts. 
The défendant Lee Chung Ho was found guilty on the first count with 
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a recommendation to mercy, and not guilty on the second count. One 
Ernest Webster was indicted with the défendants but pleaded guilty, 
and testified as a witness for the govemment. 

[1] It is claimed that the first count of the indictment is fatally 
defective, in that it does not state the facts upon which it is based. 
There is nothing in this contention. 

Under the Constitution of the United States a person accused of 
a criminal ofïense is entitled to be informed of the nature and cause 
of the accusation against him. There must therefore be such par- 
ticularity of allégation in an indictment as will enable the accused to 
understand the charge which is preferred and to prépare his défense. 
But the principle is well established that while ail the éléments of the 
crime charged, or facts necessary to make out the offense, must be 
fully and clearly set out, it is not necessary to allège matters in the 
nature of évidence, or to set out the means by which the crime is ac- 
complished, unless the act is one which may be criminal or not ac- 
cording to the circumstances under which it is done. The indict- 
ment in this case sets forth fully and clearly every essential fact and 
informs of the nature and cause of the accusation. 

[2] As respects Lee Chung Ho, who was found guilty of aiding 
and abetting the entry into the United States of two Chinese per- 
sons not lawfully entitled to enter, it is assigned as error that the trial 
court did not direct a verdict for him, on the ground that the un- 
disputed évidence showed that he was not guilty of any crime. And 
it is said that the refusai of that court to set the verdict aside constitutes 
réversible error. It appears f roni the record that no request for the di- 
rection of a verdict was made after the évidence was in. The gên- 
erai and conceded rule is that the courts will not review the existence 
of évidence to sustain a verdict in the absence of a request after the 
close of the évidence for a peremptory instruction. But an exception 
undoubtedly exists to the rule. In criminal cases the courts of the 
United States, in the exercise of a sound discrétion, may take notice 
of so grave an error as a conviction without évidence to support it, 
even though counsel failed at the trial to raise the question by a re- 
quest or an exception. In the case of Wiborg v. United States, 163 
U. S. 632, 658, 16 Sup. Ct. 1127, 1137, 41 L. Ed. 289 (1896), the Su- 
prême Court said: 

"No motion or request was made that the jury be instructed to flnd for 
défendants, or elther of them. Where an exception to the déniai of such a 
motion or request is duly saved, it is open to the court to consider whether 
there is any évidence to sustain the verdict, though not to pass upon its 
weight or sufficiency. And although this question was not properly ralsed, 
yet if a plain error was committed in a matter * * • absolutely vital 
to défendants, we feel ourselves at liherty to correct It" 

The Suprême Court bas adhered to this doctrine in subséquent cases. 
Clyatt V. United States, 197 U. S. 221, 25 Sup. Ct. 429, 49 h. Ed. 
726 (1905) ; Crawford v. United States, 212 U. S. 194, 29 Sup. Ct. 260, 
53 h. Ed. 465, 15 Ann. Cas. 392 (1909); Weems v. United States, 
217 U. S. 349, 362, 30 Sup. Ct. 544, 54 L,. Ed. 793, 19 Ann. Cas. 705 
(1910). 
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If in this case a conviction was obtained of Lee Chung Ho, without 
any évidence to support it, we should feel it to be our right and duty 
in the exercise of a sound discrétion to set it aside. But our exami- 
nation of the record bas satisfied us that there is in the record évidence 
which, if the jury believed it, justified his conviction. 

[3] His counsel asserted in his argument in this court that the only 
évidence in the record Connecting Lee Chung Ho with the transactions 
which led to his indictment is that given by his accomplice, Webster, 
and that a conviction cannot be sustained which rests upon the un- 
corroborated évidence of an accomplice. There is no common-law 
rule which forbids a conviction upon the uncorroborated testimony 
of an accomplice whose évidence satisfies the jury beyond a reason- 
able doubt of the guilt of the accused. In Holmgren v. United States, 
217 U. S. 509, 523, 524, 30 Sup. Ct. 588, 592, 54 L. Ed. 861, 19 Ann. 
Cas. 778 (1910), the Suprême Court said : 

"It is undoubtedly the better practice for courts to caution juries agalnst too 
much reliance, upon the testimony of accomplices, and to require corroborat- 
ing testimony before giving credence to them. But no such charge was asked 
to be presented to the jury by any proper request in the case, and the refusai 
to grant the one asked for was not error." 

[4] Counsel for défendants prior to the charge in the case at bar 
handed to the trial judge certain requests to charge, but no request 
was presented as to the testimony of an accomplice and the neces- 
sity of corroborating testimony. The court, however, when it came 
to instruct the jury upon its own initiative charged them upon the sub- 
ject as follows: 

"As I said, Webster's testimony uncorroborated wouM be Insuffident to 
eonrict, in view of the faet that he is an admitted accomplice of the two 
Ohlnese défendants, * • • the rule of law being that the testimony of an 
accomplice, uncorroborated, is not sufficlent to convict. That would be true 
of Webster's testimony had it received no corroboration from other testimony 
in the case. Probably there is no corroboration as to what transpired on 
June 17th, so far as Connecting the two Chlnese défendants with the case Is 
eoncemed. I don't thinlt there is any testimony but that Webster went alone 
to the two Chinese défendants at Mott street on June 17th, so that his testi- 
mony has no corroboration so far as the transactions of that day are eon- 
cemed. But on the 18th of June, after Webster had been detected and appre- 
hended in assisting thèse two Chinamen to land, the évidence tends to show 
that he and Morrison and, I believe, Wiley, went to this neighborhood of 11 
Mott street, and that Webster and Morrison went Into the premises, and you 
hâve heard what took place at that vlsit, with relation to Morrison and Web- 
ster on the one side and the two Chinese défendants, Mark and , Lee, on the 
other side; and of course if you believe the évidence of Morrison as to what 
transpired there and in particular the évidence of Wiley, I believe it was, 
then that is corroboration of Webster's story as to the payment of money and 
the purpose for which the money was paid." 

The défendant Lee Chung Ho has no ground to complain of this 
statement of the law. Neither can he claim that there was no testi- 
mony corroborating that given by the accomplice. In the opinion of 
the trial judge and in our opinion there was such corroborative testi- 
mony in the case. We find no error. 

Judgment affirmed. 
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FLIASHNICK v. UNITED STATES. 

(Circuit Court ot Appeals, Second Circuit May 12, 1915^ 

No. 310. 

1. PosT Office ©=549 — Offenses — Détention of Mail Matteb — Eléments or 

Crimlnal Code (Act Marcli 4, 1909, c. 321) § 195, 35 Stat. 1125 (Oomp. 
St. 1913, § 10365), provides that wlioever, being a person employed in 
the postal service, stiall unlawfully detain or delay any letter coming Into 
his liands, stiall be punished as tlierein provided. Held that, to support 
a conviction, though the évidence may be circumstantial and dépend upon 
presumptions, there must be some proof that défendant acted unlaw- 
fully and v^ith a guilty intent. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ S4r-86; Dec. 
Dig. ©=349.] 

2. PosT Office ®=>49 — Offenses — Détention of Mail Mattee — Sufficiency 

OF Evidence. 

On the trial of a letter carrier for detaining a decoy letter, which was 
found in the box in which it was deposited after he had coUected the 
mail from such box, évidence lield insufflcient to support a conviction. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84-86 ; Dec. 
Dig. (S=49.] 

3. Post Office <S=»50 — Offenses— Détention of Mail Mattee — Questions 

FOR JUEY. 

Where, after a letter carrier had coUected the mail from a letter box 
in which a decoy letter oontalning money had been deposited, such letter 
was found with other letters in a différent box, whether the carrier plac- 
ed it there knowingly and with intent to delay its delivery was a ques- 
tion for the jury. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 87-89; Dec. 
Dig. ©=550.] 

4. Criminal Law ®=j1169 — Post Office <Sx=549 — Détention of Mail Matteb 

— Appeal — Habmless Eebor — Evidence. 

The proof of intent with respect to such letter betng evenly balanced, 
the admission of évidence concerning the disappearance of another letter, 
with which such carrier was not sufflciently connected by the évidence, 
was réversible error. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 754, 3088, 
3130, 3137-3143; Dec. Dig. ©=3ll69; Post Office, Cent Dig. §§ 84-86; 
Dec. Dig. <g=549.] 

In Error to the District Court of the United States for the Southertx 
District of New York. 

The défendant was indicted for having feloniously detained and de- 
layed two letters intrusted to his care as letter carrier. The indictment 
was found under section 195 of the United States Criminal Code, 
which is as f oUows : 

"Whoever, being a postmaster or other person employed in any department 
of the postal service, shall unlawfully detain, delay, or open any letter, postal 
card, package, bag, or mail intrusted to him or which shall come into his 
possession, and which was intended to be conveyed by maU, or carried or de- 
livered by any carrier, messeuger, agent, or other person employed in any 
department of the postal service, or forwarded through or delivered from 
any postofflce or station thereof established by authority of the Postmaster- 
G'^ueral; or shall secrète, embezzle, or destroy any such lett^', postal 

c3c=jFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbflred Digests & Indexai 
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eard, package, bag, or mail ; or * • * steal, abstract, or remove from 
any such letter, package, bag, or mail, any article or thlng contained tlierein, 
shall be flned not more tban five hundred dollars, or imprlsoned not more 
than five years, or both." 

The first count of the indictment charges that the défendant, on the 
18th day of February, 1914, being employed in the postal service of 
the United States as a letter carrier, in a branch post office, in the city 
of New York, did then and there detain and delay a sealed letter in- 
trusted to him and which had corne into his possession as such letter 
carrier, which letter was addressed to the New York Téléphone Com- 
pany, Local Contract and Collection Office, 40 South Fifth Avenue, 
Mt. Vernon, N. Y. 

The second count, mutatis mutandis, charges the défendant with 
having detained a letter addressed to Messrs. Ludwig Bauman & Co., 
500 to 514 Eighth Aivenue, New York. He was convicted on both 
counts. 

Pratt, Koehler & Boyle, of New York City (John Neville Boyle, of 
New York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, Ù. S. Atty., and Frank Morse Roosa, Asst. 
U. S. Atty., both of New York City, for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The two letters in question were decoy, or 
test, letters prepared by Inspectors Jacobs and James and mailed by 
them in letter boxes located, respectively, at the corner of Convent 
avenue and 133d street and at the corner of Amsterdarn avenue and 
133d Street. The letter mailed at the latter place contained a half 
dollar silver pièce. The inspectors saw the défendant collect the letters 
from thèse boxes and, after waiting for his next trip, found that he had 
not returned the letters to the station. They then apprehended the de- 
fendant and found that he did not hâve in his possession the letters 
or the contents thereof . The inspectors looked through his mail bag 
and locker and found no mail there or on his person. 

Inspector Jacobs testifiéd : 

"I saw the défendant collect the mail from the box, look It over and throw 
the majority of It in the bag. A manila colored envelope together with an- 
other pièce of mail the défendant placed In his bag In that fashion (lllus- 
trating), the other he threw in." 

Inspector James corroborâtes Inspector Jacobs in the important 
parts of his testimony. Maurice Schlewger, a substitute letter carrier, 
was told by the assistant superintendent to collect route 3, and look 
for the missing letters. When he reached the box at Convent avenue 
and 133d street he found the missing letter addressed to the Téléphone 
Company face up and close up against the back of the box; there 
were no other letters in the box. He did not find the other letter ad- 
dressed to Ludwig Bauman & Co. until he reached the box at 131st 
street and Amsterdam avenue ; there were about 20 letters in the box 
besides the, Bauman letter. His testimony is corroborated by Vath, a 
substitute letter carrier. There was also testimony that in November, 
1913, about three months prior to the transactions in question, a letter 
223 F.— 47 
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addressed to the Pease Piano Company, West Forty-Second Street, 
New York, and containing a coin and a bill, was mailed about 2 :30 p. 
m. on November 14th at a letter box at 121st street and Mt. Morris 
Park West. This letter should hâve been received at Times Square 
station about 4:15. The mail on the carriers' desk was searched but 
the letter was not found. 

The défendant was sworn and denied ail knowledge of the letters 
referred to in the two counts of the indictment and of the letter ad- 
dressed to the Pease Piano Company. He made no objection to being 
searched and a thorough search was made, but nothing was discovered 
having any tendency to incriminate him. Evidence was introduced to 
show his good character in the community in which he lives. 

[1, 2] The case presented by the government rests at best upon in- 
conclusive testimony. The défendant is charged with delaying and de- 
taining two letters. The mère fact of détention is insufficient to con- 
stitute the crime as it must be accompanied by proof that the letter was 
detained by the défendant for some unlawful purpose. The évidence 
may be circumstantial, it may dépend upon presumptions, but there 
must be some proof from which the jury can draw the conclusion that 
the défendant acted unlawfully and with guilty intent. The proof hère 
is that after the défendant had coUected the mail from the boxes where 
the decoys were placed, thèse boxes were examined and the letter 
which is the subject of the first count was found in the box where it 
was deposited, lying face up on the bottom of the box and as near the 
back of the box as possible. There were no other letters in this box. 

The prosecution was only permitted to prove one similar transaction 
which occurred about three months before. The proof, however, was 
wholly insufficient to connect the défendant with the transaction. A 
letter addressed to the Pease Piano Company was mailed at one of the 
boxes on the defendant's route; it should hâve been delivered at Sta- 
tion J and should hâve arrived at the Times Square station in the usual 
course. It did not arrive there. S'uch proof, assuming that a single in- 
stance is sufficient to establish intent, was wholly inconsequential for 
the reason that it failed to connect the défendant with the transaction. 
No one saw him coUect the mail from the box in question or embezzle 
it or delay its delivery. It may hâve been stolen or lest at the distrib- 
uting office, the évidence being that the Times Square station is one 
of the largest and most busy stations in the city. There being, then, 
no. compétent proof of a similar transaction and no predominating 
proof that the Téléphone Company letter was unlawfully delayed by 
the défendant, the conviction upon that count must be reversed. The 
fact that the letter was found in the box where jt was deposited ofïers 
no conclusive presumption of guilt. Its présence in the box may hâve 
resulted from inadvertence, carelessness or mistake. Surely it cannot 
be said that a carrier who leaves a letter which he should hâve coUected 
in a letter box is guilty of a crime, beyond a reasonable doubt. 

[3, 4] The testimony regarding the letter which is the subject of 
the second count is somewhat stronger for the government for the rea- 
son that the letter was not found in the box in which it had been de- 
posited, but in the box at 131st street and Amsterdam avenue, with 
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about 20 other letters. Assuming that the défendant placed the Lud- 
wig Bauman letter in the box, it is difficult to understand what illégal 
purpose he songht to accomplish by doing so. However, the jury may 
hâve found that he placed it there knowingly and with intent to delay 
its delivery within the meaning of the statute. In reaching this con- 
clusion they may hâve been influenced by the testimony offered to 
establish proof of a similar transaction relating to the Pease Piano 
Company letter, which, as we hâve seen, wholly failed to connect the 
défendant with any unlawful act or purpose. In a case where the 
proof of intent is evenly balanced such testimony as this may hâve 
misled the jury. 

The judgment is reversed. 



TRINITY GOLD DKEDGING & HYDRATJLIC CO. v. BEAUDRÎ, 
(Circuit Court of Appeals, Ninth Circuit May 24, 1915.) 

No, 2478. 

1. Mines and Minebaxs ©=554— Options — Construction — Eescission. 

B. gave W. an option to purchase certain mines and mining daims, of 
whieli some were described as patented, others as unpatented, and stlll 
others as having receiver's receipts issued. The agreement reclted tliat B. 
was the sole owner and in possession of certain gravel mines, including 
such minlng claims, and provlded that W. would take possession, ex- 
pend a specified sum in improvements, and pay ail expenses for prospect- 
ing and examining the mines, and that on proper demand B. would make 
a good and sufQcient de«d for ail of the ijroperties free from incum- 
brances. • The form of deed was agreed upon, and tlie executed instru- 
ment placed in escrow ; but it did not appear whether it was a quit- 
claim or a warranty deed. A supplemental agreement extending the 
time for payment provlded that W. should pay ail expenses in connection 
with contests then pending in the laud office, and perform ail assessment 
work necessary to hold and maintain the possessory right and title to the 
unpatented claims. Patents to certain of the claims were denied on con- 
tests, on the ground that the claims were of no value for minerai pur- 
poses, because the minerais had become exhausted, and W.'s successor in 
interest claimed that this was a breach of the agreement, entitling it to 
rescind. Held, that the possessory title alone was being dealt with, and 
B.'s obligation extended only to a conveyance of bis possessorj' title, 
and not to a fee simple or ultimate title, and the failure to acquire pat- 
ents, because the minerais had been exhausted, did not constitute a breach 
for which rescission might be had, as a mining claim is possessory only 
in character, when beld by location, and the performance of the nece.s- 
sary annual work, and is distinct and apart from a fee-simple or abso- 
lute title, and is so considered and treated by those dealing therewith. 

[Ed. Note, — For other cases, see Mines and Minerais, Cent. Dig. §§ 
149-152; Dec. Dig. <S=554.] 

2. Mines and Minebals ®=»29 — Natube or Mining Claims. 

When an individual, entitled to the benefit of the statute relative to 
the acquisition of mining claims, bas made a location in accordance 
therewith, and gone Into possession, such claim, when perfected, is prop- 
erty in tbe highest sensé of that term, which. may be bought, sold, and 
conveyed, and will pass by descent 

[Ed. Note. — For other cases, see Mines and Mluerals, Cent Dig. §§ 66- 
72; Dec. Dig. ®=>29.] 

4=3For other cases see same topic & KEY-N0MBEK In ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Sec- 
ond Division of the Nortliern District of California; Wm. C. Van 
Fleet, Judge. 

Action by tlie Trinity Gold Dredging & Hydraulic Company against 
Angele Beaudry, individually and as executrix of Frédéric Beaudry, 
deceased. Judgment for défendant, and complainant appeals. Af- 
firmed. 

On July 21, 1906, Fred Beaudry, of the flrst part, and George H. Whltelaw, 
of the second part, entered into an agreement whereby Beaudry, in considéra- 
tion of $250,000, to be paid In specifled installments, granted to Whitelaw an 
option to purchase certain mines and mining claims, 21 in number, designated 
by name, of which 8 were described aa patented, 8 as unpatented, and 5 as 
havlng receiver's receipts issued. By way of inducement to the agreement, it 
is recited that Beaudry was "the sole owner and in possession of certain grav- 
el mines," including the mining claims and properties described In the option. 
Among other stipulations, the second party agreed to enter into possession of 
the mines and properties (except a certain house, bam, and yard), to expend 
not less than $10,000 in improvements in a designated marmer, and to pay 
ail expenses for prospecting and examining the mines and the tltle of said 
proi>erties; the party of the first part reserving the right to one Théodore 
Ebendorf to prospect on the property until $02,500 of the purchase priée 
should be paid, and agreeing, on proper demand, to make to the second party 
"a good and sufficient deed for ail of said properties, free from ail incum- 
brances." By supplemental agreements and modifications of the option, the 
time was extended for payment, making the last installment of $52,500, with 
interest at 8 per cent per annum from January 10, 1911, to fall due April 
10, 1911. It was further provided that the second party should pay to the 
flrst party, on October 10, 1910, $700 advanced in the matter of securing pat- 
ents to the Ijong Gulch and the Mule Creek Ridge placer mining claims ; that 
the second party should pay ail expenses, fées, charges, and costs in connec- 
tion with contests in the United States land office, and upon appeal to the 
Commissioner General and the Secretary of the Interior, and perform ail as- 
sessment work necessary to be done in order to hold and maintain the pos- 
sessory right and title to the unpatented claims. Time was made of the 
essence of the contract, and forfeiture provided for in case of default in 
payment of any of the amounts specifled. The last modification agreement 
bears date December 11, 1909. On December 11, 1911, Beaudry gave formai 
notice to the second party that he would insist upon exact payment of ail 
sums, remaining due upon the agreement, aggregating $82,207.05, by January 
1, 1913, $32,207.05 thereof to be paid January 1, 1912, and that in case of 
default a forfeiture would be declared. 

The Trinity Gold Dredging & Hydraulic Company has succeeded to the in- 
terest of Whitelaw in said agreement, and, Beaudry having died, his widow, 
Angele Beaudry, has been duly appointed executrix of his last wlll and tes- 
tament. It appears from the bill of complaiut that Angele Beaudry, both in 
her représentative and in her individual capaclty, on December 1, 1912, caused 
to be served upon tlie Trmity Company another notice requiring payment In 
fuU by January 1, 1913, on condition of terminating and exacting forfeiture 
should the demand not be complled with. It is further alleged that the 
Trinity Company, the complainant, on December 31, 1912, rescinded the 
contract, and caused to be served upon the executrix a notice of such rescis- 
sion, on the ground that, after contest and hearing before the Land Depart- 
ment, the department had refused to issue patents to some of the unpatented 
claims because the same were of no value for minerai purposes on account of 
having become exhausted for such purposes, and as to others, involvxng claims 
upon which receiver's receipts had issued, that the contests had not been 
concluded. 

The facts appear to be that, at the date of entering into the oiriginal 
agreement, Beaudry had applied to the register and receiver of the land office 
for patents upon ail the contested claims ; that during the months of August, 
September, and October, 1908, the government entered contests against the 
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applications on the ground that the applieant sought to acquire title because 
of the value of the timber contained on said elaims, and not for the minerai 
deiwsits; that, as to the Long Gulch claim, unpatented, the register and re- 
celver, on May 25, 1910, declded agalnst the applieant; that on appeal to 
the Commissioner General the décision was afflrmed April 17, 1911, and on 
further appeal that the décision of the Commissioner General was afflrmed 
by the Secretary of the Interior May 23, 1912, and Beaudry was denied 
patent; that the Mule Oreelj Ridge mining claim, unpatented, took praeti- 
cally the same course, varying only as to the dates of adjudication In the 
Land Department, and patent was denied by the Secretary of the Interior 
September 13, 1912; that as to several other elaims, Including the Green- 
horn group, for which receiver's certiflcates had issued, contest is stlU pend- 
ing in the Department of the Interior. 

The bill of complaint was challenged by motion to dismIss, which motion 
was sustained, and decree entered accordingly. The Trinity Company appeals. 

Edward J. McCutchen, Warren Olney, Jr., Charles W. Willard, and 
J. M. Mannon, Jr., ail of San Francisco, Cal., for appellant. 
Thomas B. Dozier, of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. [1] As to the patented elaims 
there is, and can be, no controversy. But it is contended by appel- 
lant, based upon the recitation in the agreement that Beaudry was 
"the sole owner and in possession of" the mining elaims, and the stip- 
ulation that Beaudry should make "a good and sufficient deed for ail 
said properties, free from ail incumbrances," that he contracted to 
convey a perfect patent or fee simple title to ail of said mining elaims, 
whether designated as patented or unpatented, or as being held by 
receiver's certificate, and that, by reason of the failure of Beaudry 
or of the défendant to secure the patents to a portion of said elaims, 
they had breached the contract, for which complainant was entitled 
to rescind. This dépends upon the nature of that species of real prop- 
erty commonly known as mining elaims. 

[2] Congress has provided how a mining claim can be acquired. 
In gênerai, it may be acquired by a discovery of minerai, particularly 
of gold, silver, or copper, and the like, upon the public lands, and 
by staking the same off or marking it upon the ground, so that the 
boundaries may be plainly designated and readily ascertained. The 
right of continuons occupation may be maintained by keeping up the 
assessment work prescribed by law, and this without incurring the 
obligation towards the government of buying and paying for the land. 
When an individual entitled to the benefit of the statute has made lo- 
cation in accordance therewith, and gone into possession, he is said 
to be the owner and in possession of the mining claim thus located. 
Such a claim, when perfected, is declared to be "property in the high- 
est sensé of that term, which may be bought, sold, and conveyed, and 
will pass by descent." Sullivan v. Iron Silver Mining Co., 143 U. 
S. 431, 434, 12 Sup. Ct. 555, 556 [36 L. Ed. 214]. The usual mode 
^f conveyance is by deed. In its accepted significance, a mining claim 
relates to — 

"that portion of the publie minerai lands, which the miner talies up and holda 
in accordance with mining laws, local and statutory, for mining purposes." 
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Mt. Diablo Mill & Mining Co. v. Callison et al., 17 Fed. Cas. No. 9,886; Morse 
V. DeAdro, 107 Cal. C22, 40 Pae. 1018. 

It is so recognized by Congress. Forbes v. Gracey, 94 U. S. 762, 
766, 24 L,. Ed. 313. It is separable from the fee, for Congress bas 
provided for the existence of an exclusive right to tlie possession, 
while the paramount title to the land remains in the United States. 
Belk V. Meagher, 104 U. S. 279, 283, 26 L. Ed. '735. 

"When a location is perfected, It bas the eiïect of a grant by the United 
States of the right of présent and exclusive possession." Manuel v. Wulff, 
152 U. S. 505, 511, 14 Sup. Ct. 651, 653 (38 L. Ed. 532). 

It has been held, further, that the words "mining ground," used 
in a deed, hâve a technical meaning, and refer to that interest which 
a mère occupant of the mine has in the same. Haie & Norcross Gold 
and Silver Mining Co. v. Storey County et al, 1 Nev. 104. And 
that a purchaser of a mining claim only acquires such right or title 
from his vendor as the latter had at the time of purchase. Waring 
v. Crow, 11 Cal. 367. A mining claim is therefore possessory only 
in character, where held by location simply, and the performance of 
the annual work necessary to entitle the locator to continue in pos- 
session. It is distinct and apart from a fee-simple or absolute title 
to the land, and is so considered and treated by those who hâve oc- 
casion to deal therewith. 

In entering into the agreement for the option, and in ail subséquent 
modifications thereof, the parties manifestly dealt with ail unpatented 
mining claims specified therein in the light of this understanding of 
the significance of a mining claim. The agreement not only designated 
thèse mining claims as unpatented, or held by receiver's certificate, 
as the case might be, but required the second party to pay ail expenses 
for prospecting and examining the mines and the title to said prop- 
erties. And in the modification of date December 11, 1909, the sec- 
ond party further agreed to pay ail expenses, fées, charges, and costs 
in connection with the contests in the United States Land Office, and 
to perform on each and every and ail unpatented placer mining claims 
the annual assessment work, labor, and improvements required by 
law and the rules and régulations of the Department of the Interior 
to be donc to maintain the possessory right and title thereto. Thus 
it appears that they were dealing with the possessory right and title 
to the claims, and not with the ultimate and fee-simple title to the 
land upon which the claims were located, and when it was stipulated 
that the final conveyance should be by deed, it was intended that the 
conveyance should be of the mining claims, and not of the ultimate 
title to the land, which was known to the parties to rest in the gên- 
erai government. 

This conclusion is ail the more apparent in considération of the 
fact that the unpatented claims, including those standing at receiver's 
receipt, were in actual contest by the government, when the latter 
modification was made and entered into. And, again, the payment of 
the final installment of the considération, or any installment thereof, 
was in no way made dépendent upon the outcome of the government's 
contest. If it had been considered that such outcome was at ail vital 
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to the conlractual relations of the parties, it is singular, to say the 
least, that no stipulation should hâve been made touching it at the time 
the plaintiff obligated itself to bear the expenses of the contesta to 
protect the claims. The form of the deed was agreed upon, and the 
executed instrument was placed in escrow, and so remains for deliv- 
ery when the plaintiff shall hâve complied with the agreement; but 
what the form is, whefher quitclaim or warranty, is left without men- 
tion in the pleadings or elsewhere. This is a pertinent fact, with a 
bearing respecting the intendment of the parties, and we may reason- 
ably assume that, if the deed in escrow were in form a warranty of 
title in fee, the plaintiff would hâve so stated in its bill of complaint. 
Furthermore, the bill nowhere allèges that the unpatented claims were 
not located upon minerai lands belonging to the government, and that 
such locations were not made in accordance with the laws and rules 
and régulations of the Department of the Interior. But it does show 
that the contest of the government was based upon the contention that 
the claims were of no value for minerai purposes because such min- 
erais had become exhausted. The plaintiff had been in possession for 
a number of years, operating the mines, and, for ail that appears, it 
may hâve exhausted them of their minerais, and thus been the in- 
strument in defeating the issuance of the patents. 

Upon the whole, we conclude that it was the intendment of the par- 
ties with respect to the unpatented claims that the possessory title 
alone was being dealt with, and that Beaudry's obligation extended 
only to a conveyance of his possessory title in such claims, and not 
to a fee simple or ultimate title, and that failure to acquire the patents 
because the minerais had been exhausted does not constitute a breach 
of the agreement for which a rescission may be had. 

Affirmed. 



CLINCHFIELD COAL CORPORATION v. STEINMAN. 

CLINCHFIELD COAL CO. v. SAME. 

(Circuit Court of Appeals, Fourth Circuit May 6, 1915.) 

Nos. 1266, 1267. 

1. ACKNOWLEDGMENT ©=336 EVIDENCB <®=83 CONTENTS OF CeETIFICATE— 

Statutoey Provisions. 

Code Va. 1SS7, § 2500, authorizing the clerk of court to talîe in his 
office acknowledgments of deeds, does not require that the acknowledg- 
ment shall recite that It was taken in the clerk's ofHce, and where an 
acknowledgment does not afflrmatively show that fact, it will be pre- 
sumed that the clerk did his duty and took the acknowledgment In his 
office. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 181, 
182, 184-198, 221-223; Dec. Dig. <S=536; Evidence, Cent. Dig. § 105; 
Dec. mg. ®=jS3.] 

2. Acknowledgment <g=356 — Contents of Certificate—Impeachment— Evi- 
dence. 

An acknowledgment taken by a clerk of court, as authorized by Code 
Va. 1887, § 2500, but not afflrmatively showing that it was taken by liim 

@=9For other cases eee same topic & KSY-NUMBER in ail Key-Numbered Bigescs & Indexes 
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In his office, cnnnot be impeacîied by his teKtiniony tbat he sometimes 
took acknowledgments out of his office. 

[Ed. Note. — For other cases, see Acknowledginent, Cent. Dig. §§ 301, 
302, 315 ; Dec. Dig. ©=56.] 

3. Ejectment <S=»!)5 — Common Souece of Title— Evidence— Légal and Kqtji- 

TABLE TiTLE. 

In ejectment, plaintiff showed a légal title under a deed executed by 
P. in 1874, and sliowed that subséquent thereto P. niade a contract of 
sale to S. who asslgned It to R., before P. purchased the land at a ju- 
dicial sale in 1878. R. entered under P., and obtained a conveyance 
pursuant to the directions of P. Défendant claimed under R. Held, that 
slnce P. was estopped, in equity and in ejectment, under Code Va. § 
2741, from setting up title against R. or his grantee, and since R. claimed 
an équitable title from P. by virtue of the contract of sale, there was a 
showing by plaintiff tbat he and défendant claimed under a eommon 
source, which may rest, not only on a légal, but on an équitable, title, and 
plaintiff, showing a prior légal title from the eommon source, was enti- 
tled to recover. 

[Ed. Note.—For other cases, see Ejectment, Cent Dig. §§ 280-295; 
Dec. Dig. <S=595.] 

4. Evidence ©=>158 — Best Evidence— Pleading. 

Under Code Va. § 2741, providing that, where there Is a wrîting evl- 
dencing a sale, the vendor may not recover in a légal action from the 
purchaser land sold, tJie existence of a wrlting may be proved by the 
best évidence available, and may be established by pleadlngs of the par- 
ties in a court of record, and by référence in the record to a contract 
as a document filed in the court. 

[Ed. Note.—For other cases, see Evidence, Cent Dig. §§ 472, 473, 474y2- 
504, 506-526 ; Dec. Dig. ©=^158.] 

5. Ejectment iSx=525 — Title— Evidence eoe Défendant. 

In ejectment, défendant may not, to defeat tlie action, show title In 
another, independent of the eommon source of title, without Connecting 
himself with the independent title. 

[Ed. Note. — For other cases, see Ejectment, Cent Dig. §§ 99-106 ; Dec. 
Dig. <S=25.] 

6. E'jectjtent <S=50 — Parties in Inteeest. 

Whore, in ejectment, défendant, a corporation, entered and was work- 
Ing the land under conveyances to it, and not under any lease from anoth- 
er entirely separate corporation, the latter corporation had no intercst in 
the litigation, and its pétition to be made a party défendant was prop- 
erly refused. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. §| 139, 145; Dec. 
Dig. ©=^50.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap; Henry Clay McDowell, Judge. 

Action by A. J. Steinman against the Clinchfield Coal Corporation, 
in which the Clinchfield Coal Company petitioned to be made a party. 
There was a judgraent for plaintiff against défendant, and a déniai 
of the pétition of the Clinchfield Coal Company, and it and défendant 
separately bring error. Affirmed. 

W. H. Rouse, of Clintwood, Va., and E. M. Fulton, of Wise, 
Va. (H. G. Morison, of Johnson City, Tenn., on the brief), for plain- 
tiffs in error. 

^;::3For other cases see same topic & KEY-NUMBER m ail Koy-NuDibered Digests & Indexes 
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R. T. Irvine, of Big Stone Gap, Va. (J. F. Bullitt, of Big Stone Gap, 
Va., J. H. Steinman, of Lancaster, Pa., and A. C. Anderson, of Wise, 
Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In this action of ejectment, brought by A. 
J. Steinman against the Clinchfield Coal Corporation for the coal, iron 
ore, and other minerais and fire clay on a tract of land of 100 acres, 
the District Judge directed a verdict for the plaintifï on the ground 
that the parties claimed title f rom a common source and that the plain- 
tiff had shown the older conveyance. Tlie questions are somewhat 
différent as to the two parcels known as the "Barrett Tract" and the 
"Redwine Tract," which together make up the land described in the 
déclaration. 

The plaintifif, Steinman, introduced as his claim of title covering 
both tracts: (1) Deed from Jeremiah Powers to Wm. A. Powers, 
dated December 29, 1869. (2) Deeds from Wm. A. Powers to J. D. 
Price and A. J. Steinman, December 24, 1874, and from Price to Stein- 
man of his interest, October 5, 1875. To show a common source of 
title the plaintifï undertook to trace the defendant's title to the Barrett 
tract back to Wm. A. Powers by introducing: (1) A contract from 
Wm. A. Powers to O. Barrett for the sale of the minerai rights, dated 
August 23, 1887; (2) deeds from Barrett through intermediate gran- 
tees to the CHnchfield Coal Corporation. The Radwine tract was em- 
braced in the deed from Jeremiah Powers to Wm. A. Powers of De- 
cember 29, 1869. But as to this tract the claim of a common source 
dépends on the record in a chancery suit brought by Jack Carter and 
C. D. Carter against Wm. A. Powers and the heirs of Dale Carter, 
from which thèse facts appear: Dale Carter claimed the entire tract 
of 350 acres embracing the Redwine tract now in dispute, and Wm. 
A. Powers purchased if from him on December 10, 1878, for $175. 
The purpose of the suit was to require Powers to pay the purchase 
money, and to hâve title made to him by the court because of the dis- 
ability of, some of the heirs of Carter. At a sale made under the order 
of the court in this proceeding Powers purchased. This sale was not 
complied with for some time in conséquence, it seems, of a dispute 
between Powers and R. B. Redwine; one of the claims of Redwine 
being that Powers, while in possession of the land, had before the 
equity proceedings were instituted sold to him the 50 acres now in 
dispute and received from him the purchase money, This dispute was 
finally settled by an agreement under which, by order of the court, a 
deed was made by the commissioner to Redwine for the tract of 50 
acres now in dispute. The commissioner's deed, dated April 14, 1896, 
purported to convey the right, title, and interest "which the heirs of 
Dale Carter" bave in and to the land, without specifically referring to 
the interest of Wm. A. Powers. In this statement the effort has been 
made to eliminate the many détails which do not afïect the points at 
issue. 

[1, 2] Objection was made to the introduction of the deed from 
W. A. Powers to J. D. Price and A. J. Steinman, that the acknowledg- 
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ment did not affirmatively show that it was taken by the clerk in his 
office, as required by section 2500 of the Code of 1887. The statute 
does not require that the acknowledgment should contain the state- 
ment that it was taken in the clerk's office, and tlie presumption is that 
the officer did his duty and took it in his office. Hassler's L-essee v. 
King, 9 Grat. (Va.) 115; Peyton v. Carr's Ex'r, 85 Va. 456, 7 S. E. 
848. Testimony of the clerk that he sometimes took acknowledgments 
ont of his office was clearly inadmissible. Property rights should not 
be imperiled by the mère possibility that the titles were not executed 
as required by law. Besides, in Virginia an officer is not allowed to 
impeach his own certificate. Hockman v. McClanahan, 87 Va. 39, 12 
S. E. 230. 

[3] The most serions point and that most earnestly pressed is that 
the plaintiff failed to show that the défendant derived title to the Red- 
wine tract from Wm. A. Powers as a common source, because the 
equity proceedings above recited show only an équitable title in Wm. 
A. Powers, and that Redwine, through whom défendant derived title, 
got his légal title, not through Powers, but directly from the heirs of 
Dale Carter, since the commissioner's deed conveyed only their interest 
to him. Looking at the facts befpre us, there can be no doubt that 
the substance of the matter was that Redwine entered under Powers 
and acquired the title which the défendant derived from him by virtue 
of a written instrument and the payment of the purchase money before 
the equity suit was instituted, and that in that suit the commissioner's 
deed was made to him in pursuance of a contract by Powers, the pur- 
chaser at the judicial sale, that the conveyance should be so made. 
It is clear, therefore, that the defendant's claim from Redwine rests 
on Redwine's contracts with Powers and his assigner, Salyer, by force 
of which the title was made to him. At least one of thèse contracts 
was in writing, executed by Powers to Salyer, and by him assigned 
to Redwine, before the purchase from Dale Carter by Powers. Both 
contracts were expressed and put into effect by the court in a cause to 
which Redwine, defendant's grantor, was a party and under which 
he derived title, and to which Powers was also a party actively par- 
ticipating in the proceedings leading up to the exécution of the deed 
to Redwine. Under thèse conditions there can be no doubt that 
Powers would be estopped in equity from setting up title against Red- 
wine or his grantees, and also estopped in the légal action of ejectment 
under section 2741 of the Virginia Code. Nor can it be doubted that 
Redwine claimed an équitable title from Powers by virtue of the con- 
tract of sale made by Powers to Salyer, and by him assigned to Red- 
wine, before Powers purchased from Carter. 

It seems évident, therefore, that the plaintiiï bas shown a common 
source, unless the law requires that the common source must rest on 
a légal and not an équitable title. In Marback v. Holmes, 105 Va. 178, 
52 S. E. 828, the rule of common source was applied where it was 
shown by the record of a suit to which the défendant was a party 
that he had set up the équitable claim of spécifie performance against 
his father, from whom the plaintiiï derived title. The défendant, how- 
ever, rehes upon the later case of Hurley v. Charles, 110 Va. 27, 65 
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S. E. 468, as overruling the earlier case, and holding that the rule of 
common source does net apply where the défendant claims under an 
équitable title. We do not think the décision bears that construction. 
The main fact in the case was that the testimony relied on to prove 
the common source was altogether paroi. The légal conclusion was 
that paroi évidence alone was not sufficient to show the common 
source, because the Virginia statute requires a writing, and excludes 
paroi testimony as proof of such an équitable title as would defeat an 
action by a vendor or one holding the légal title under him. This we 
venture to think is the plain limitation of the décision. Nothing short 
of the clearest language would warrant this court in concluding that 
the Virginia court intended to overrule its former décisions and es- 
tablish a new rule inconsistent with précèdent and reason. The rule 
contended for by the défendant would mean that, if A. bought from 
B., he could not recover from C, who had subsequently entered under 
a contract to purchase the land from B., wilhout tracing B.'s title back 
to the State. 

[4] In the présent case, as we hâve pointed out, the dérivation of 
the defendant's title from the common source was not shown by paroi, 
but by a written contract set up by Redwine and carried out by the 
decrees of a court of record to which both Redwine and Powers were 
parties. Section 2741 of the Virginia Code, providing that "where there 
is a writing" evidencing the sale, etc., the vendor cannot recover in a 
légal action from the vendee land sold to him, does not admit of the 
construction that the writing must in ail cases be produced. The exist- 
ence of the writing may be proved by the best évidence available; and 
in this case the written contract to sell was so established by the plead- 
ings of the parties in a court of record, and by the référence in the 
record to the contract as a document filed in the court. The case of 
Davis v. Teays, 3 Grat. (Va.) 283, holding that the writing itself must 
be produced, construed the statute when it required of the vendee for 
his protection that he should "hâve jîlain written évidence." The 
amendment to the statute giving the vendee protection "where there 
is a writing," etc., does not require the actual having of the writing. 
The point was not involved in Hurley v. Charles, supra, for in that 
case there was no évidence of any kind of a writing. 

[5] The défendant next insists that, even if the conclusions above 
stated be correct, it should hâve been allowed, nevertheless, to prove 
that the Clinchfield Coal Company, a separate corporation, held a per- 
fect independent title traced from the state. In support of this po- 
sition it was contended, first, that in an action of ejectment the défend- 
ant may show title in another independent of the common source with- 
out Connecting itself with such independent title. There are authori- 
ties supporting this position, but we think it is opposed to the weight 
of reason and précèdent and that it has been so decided in Virginia. 
Obviously such a rule would greatly impair the doctrine of common 
source, which has been promotive of justice and the stability of land 
titles. Without review of the many authorities, it seems sufficient to 
cite Bolling v. Teel, 76 Va. 487, Robertson v. Pickrell, 109 U. S. 608, 
3 Sup. et. 407, 27 L. Ed. 1049, and Cooke v. Avery, 147 U. S. 375, 
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13 Sup. Ct. 340, 37 L. Ed. 209. The reasons for tlie contrary rule 
are stated with force in the note to Rice v. St. Louis, etc., Ry. Ce, 47 
Am. St. Rep. 72, but tlie autliority above cited is controUing in this 
forum. 

[6] The défendant failed to connect itself with the title of the 
Clinchfîeld Coal Company. The évidence on this point is that there is 
a very good understanding between the two corporations, but that they 
are entirely separate, and that the défendant corporation entered and 
was working the lands under conveyances to it, and not under any 
lease, either verbal or vvritten, f rom the Clinchfield Coal Company. On 
the same reasoning the District Court properly refused the pétition of 
the Clinclifield Coal Company to be made a party défendant. This 
litigation can in no wise affect the issue of title between the plaintiff 
and the Clinchfield Coal Company, claiming under a separate title. 

Affirmed. 



VIBQTNIAN RT. CO. v. UNITED STATES. 
(Circuit Court o£ Appeala, Fourth Circuit. May 4, 1915.) 

No. 1287. 

Railroads ©35229 — Sattctt Appliance Act— Construction. 

The intention of Congress in enaeting Safety Appliance Act March 2, 
1893, c. 196, 27 Stat. 531, as amended (Comp. St. 1913, §§ 8605-8650), mak- 
Ing it unlawful for any Interstate carrier by rallroad to use on its Une 
any locomotive englne not equipped with a power driving wheel brake and 
appliances for operating the train brake System, is to require tlie control of 
trains in ordliiary Une movement by the train brakes preseribed, and to 
make unlawful the use of hand brakes for that purpose, and the act ia 
mandatory and absolute, and a railroad company, whleh cannot move an 
Interstate train of 100 cars at a slow speed and keep the same under con- 
trol with the use of the preseribed power brake onîy, but which can op- 
erate trains of fewer cars with safety without the use of hand brakea, 
caunot justify the use of hand brakes on trains of 100 cars. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 743; Dec. 
Dig. <&=>229. 

Duty of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8.] 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg ; Henry Clay McDowell, Judge. 

Action by the United States against the Virginian Railway Com- 
pany. Judgment for the United States, and défendant brings error. 
Affirmed. 

H. T. Hall, of Roanoke, Va., and G. A. Wingfield, of Norfolk, Va., 
for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. 
(R. E. Byrd, U. S. Atty., of Richmond, Va., on the brief), for the 
United States. 

Before KNAPP and WOODS, Circuit Judges, and WADDIEL, 
District Judge. 

<îï::3For otlier cases see same topio & KEY-NTJMBBR in ail Key-Kumbered Digests & Indexes 
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KNAPP, Circuit Judge. The writ of error in this case seeks to 
reverse a judgment obtained by the United States in an action, tried 
by the court without a jury, to recover penalties for alleged viola- 
tions of the Safety AppHance Laws, so called. The violations in 
question are predicated upon the use of hand brakes, which is claimed 
to be forbidden, in the opération of certain trains on a section of 
defendant's road, and it is conceded that hand brakes were used, in 
the manner and to the extent hereinafter described, on the occasions 
specified in the government's déclaration. The undisputed facts which 
are deemed material may be summarized as foUows: 

The Virginian Railvvay was constructed primarily for the transporta- 
tion of coal at low cost from the mining districts of West Virginia 
to a tidewater terminal near the city of Norfolk, Va., and unusual 
expense was incurred to secure favorable grades and other conditions 
which would permit the hauling of this traffic in trains of great 
length. It appears to be a common practice to operate trains of 100 
cars, each carrying approximately 54 tons. Thèse trains are said 
to exceed in tonnage, if not in number of cars, the trains in ordinary 
use on any other road in the country. 

The section of track on which the alleged violations occurred, in 
July, 1912, extends from Goodview to Huddleston, in the state of Vir- 
ginia, a distance of about 13 miles. It bas throughout a descending 
grade to the east, which is the direction of the loaded movement, vary- 
ing from nearly level to a maximum of 31.68 feet per mile, with 
heavy cuts and fills and numerous curves. At the time mentioned the 
roadbed was not firmly settled, and more or less trouble was ex- 
perienced from the unstable condition of the fills and the sliding of 
earth and rocks in the cuts. On this account trains were limited by 
order to a speed of 5 miles an hour at one point and 10 miles an 
hour at other points. It was found, however, that thèse very long 
trains could not be operated saf ely, at the slow rate of speed required 
on this grade, when air brakes only were used for their control. This 
was because air brakes could not be applied with needed effect, if at 
ail, without exerting a pressure which would stop the train, or, if re- 
leased before the train came to a standstill, would cause such a jerk- 
ing and surging of the train as to break the cars apart, and accidents 
of this kind were of fréquent occurrence. To avoid this danger the 
Company decided upon the use of hand brakes, and accordingly, in 
May, 1912, promulgated the following order: 

"In order to avoid breaking knuckles, pins, and couplers lu east-bound 100- 
car trains coming down the six-tenths grade between Goodview Tunnel and 
Huddleston, thèse trains wlU be held with hand brakes and the Independent 
engine brake. 

"As a gênerai proposition hand brakes should be set about as foUows: 
Goodview Tunnel to Westgate, 15 brakes ; Westgate to Moneta, about 5 
brakes ; Moneta to Huddleston, about 20 brakes. 

"If thèse brakes do not hold the train sufficlently, additional hand brakes 
will be set up, or the Independent englue brake used. 

"The automatlc air brakes wiU be used if it is seen that the hand brakes 
are not holding properlj', to make a quick stop on account o£ beiog flagged, 
or in other cases of emergency." 
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Referring to the two trains described in the déclaration, it is suffi- 
cient to say, without specifying when hand brakes were applied or 
released, or how many were used, that tliey were operated under this 
order and substantially according to its requirements. In a stipula- 
tion between the parties introduced in évidence the following facts 
were admitted: 

"The engines on eaeh of said trains were eqiiipped with a power driving 
wlieel brake, and appliances for operating the train brake System, and ail 
of the cars in each of said trains were equlpped witli power or train brakes, 
so that the englneer on each of said engines could control the speed of the 
trains without requiring brakemen to use a conimon hand brake for the 
purpose. Ail of said cai*s in each of said trains were also equipped with 
hand brakes." 

It appears to be conceded by défendant, and the fact is clearly 
established by the testimony, that trains of a smaller number of cars 
could be safely operated on this section of road, even at the slow 
rate of speed stated, by using only the air brakes and the locomotive 
power brake. Just how many cars could be handled without the use 
of hand brakes is not altogether certain, but apparently there was no 
difficulty with trains of 50 cars, or even more than that number. In 
short, the alleged necessity for requiring hand brakes to be used 
resulted wholly from the extrême length of the trains, coupled with 
the low rate of speed at which they were moved. Shorter trains could 
be operated with entire safety, as respects control of speed and other- 
wise, without the aid of hand brakes. 

The situation, then, was this : Ail the appliances contemplated by 
the statute were fully provided, were of proper construction, and in 
good working order. Trains of say 50 cars, probably more, could 
be safely operated without the aid of hand brakes ; but for trains of 
greater length, certainly for those of 80 to 100 cars, it was necessary, 
in order to avoid the risk of accident, to make use of hand brakes as 
provided in the quoted order. Was the use of hand brakes under 
such circumstances a violation of the fédéral statute? 

The original act, approved March 2, 1893, provides as follows: 

"That from and after the first day of January, eighteen hundred and nine- 
ty-eight, it shall be unlawful for àny eommon carrier engaged in Interstate 
commerce by railroad to use on its Une any locomotive engine in movlng In- 
terstate traffic not equipped with a power driving wheel brake and appliances 
for operating the train-brake systèm, or to nm any train in such trafflc aft- 
er said date that has not a sufficient number of cars In it so equipped with 
power or train brakes tlint the englneer on the locomotive drawing such train 
ean control its speed without requiring brakemen to use the eommon hand 
brake for that purpose." 

The sixth section, as amended in 1896 (Act April 1, 1896, c. 87, 

29 Stat. 85), contains the following: 

"That any such eommon carrier using any locomotive englue, rurmlng any 
train, or hauling or permitting to be hauled or used on its Une any car in 
violation of any of the provisions of this act, shall be liable to a penalty of 
one hundred dollars for each and every such violation," etc. 

The later amendment of 1903 (Act March 2, 1903, c. 976, § 2, 32 
Stat. 943), includes this provision:' 

"Tliat whenever, as provided in said act, any train is operated with pow- 
er or train brakes, not less than flfty per centum of the cars in such train 
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shall hâve their brakes used and operated by the engineer ot the locomotive 
drawing such train; and ail power-braked cars In such train wMch are as- 
soclated together with said fiity per centum shall hâve their brakes so used 
and operated," etc. 

The question asked above must be answered in the affirmative. In 
our judgment the législation hère considered manifests the plain in- 
tention of Congress to require the control of trains in ordinary line 
movement by the train brakes prescribed, and to make unlawful the 
use of hand brakes for that purpose. True, the use of hand brakes 
is not in express terms prohibited ; but this is the necessary implica- 
tion of the language used, and it admits of no other reasonable con- 
struction. It was the évident purpose of the train brake provision to 
prevent the danger resulting from the opération of hand brakes on 
the tops of cars in moving trains. Just as the object of the automatic 
coupler is to keep employés from going between cars, so the object 
of the train brake is to keep employés from going on top of cars to 
set and release the hand brakes. The purpose of the law is the guide 
to its interprétation, as the courts hâve repeatedly said. For exam- 
ple, in Erie R. R. Co. y. U. S.. 197 Fed. 287, 116 C. C. A. 649, where 
it was held that the train brake requirement does not apply to switch- 
ing movements in railroad yards, the court took occasion to say of the 
act: 

"Its purpose was to compel railroads to equip trains lu Interstate transit 
with air brakes, thereby contributing not only to the safety of passengers and 
crews, but saving brakemen, so £ar as possible, from the dangers incurred in 
manipulating hand brakes." 

The whole argument of plaintiflf in error rests upon the proposi- 
tion that, since the statute requires that ail cars be equipped with 
hand brakes, and does not expressly forbid their use for controUing 
the speed of trains, there is left to — 

"the judgment or discrétion of the men operatlng the trains the décision a.s 
to when and under what clrcumstances the power brake should be used, and 
as to when and under what clrcumstances the hand brake should be used." 

The proposition is also stated in this form: 

"The object of Congress was evideutly that the automatic iwwer brakes 
should be used to control the speed of the train at ail times when good rail- 
road practice would require tlie use of such brakes, and to permit the use 
of hand brakes under such clrcumstances as, In the judgment of the people in 
charge of the opération of the trains, would promote the safety of the opéra- 
tion." 

It is obvious that such a construction would practically nullify the 
train brake requirement, and take ail effective meaning from the 
provision which makes it unlawful to run "any train" unless the lo- 
comotive and cars are so equipped that the engineer can control its 
speed "without requiring the brakeman to use the common hand 
brake for that purpose." The contention must be rejected as clearly 
unsound. It is impossible to believe that the Congress compelled the 
equipment of locomotives and cars with the appliances specified in 
the act, for the declared purpose of doing away with the dangerous 
opération of hand brakes, and then left it to the carriers themselves 
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to décide when and under what circumstances those appliances should 
be used. 

On the contrary, we deem it beyond doubt that the duty imposed 
by the provision hère considered is mandatory and absolute. There 
is no express or iniplied qualification, which in any way relates to tlie 
question at issue, and it is not for the courts to introduce an excep- 
tion which the Congress did not see fit to niake. The peculiar and 
unusual conditions which existed on this section of defendant's road 
cannot be permitted to excuse an avoidance of the positive require- 
ments of the act. Moreover, those conditions disclose no emergency 
or extraordinary difficulty. They simply show that the défendant, for 
the sake of convenience or economy, deliberately ordered the use of 
hand brakes in the daily and customary opération of its trains. 

The justification set up is that trains of 100 cars cannot be moved 
on this stretch of track, at the slow speed of 10 miles an hour or less, 
and kept under safe control with the use only of the prescribed power 
brake. But those operating conditions, which occasioned the need 
of hand brakes, are evidently of defendant's own création. Ail it 
has to do to cornply with the law is to make up trains of such smaller 
number of cars as can be safely and properly handled without resort- 
ing to the use of hand brakes. In short, the mandate of the Con- 
gress is disregarded in this instance, not because compliance involves 
any physical difficulty which is inhérent or practically serious, but 
merely because it involves some increase of expense. It is too plain 
for argument that no such reason can serve to condone disobedience 
to the command of the statute. As is said in U. S. v. Père Marquette 
R. R. Co. (D. C.) 211 Fed. 220, with référence to the first section of 
the original act: 

"It must be eonstnied In connection with the other sections of the same 
statute, and particularly in connection with, and with référence to, the mod- 
ifying and esplaiiatory act of March 2, 1903. In and by the latter act Con- 
gress has renioved whatever doubt, uncertainty, or ambiguity existed in the 
former one, and has said plainly and uuequivocally that the provisions and 
requlrements of the earlier act 'shall be held to apply to ail trains, locomo- 
tives, tenders, cars, and similar vehlcles used on any railroad engaged in in- 
tei-state commerce.' The législative intent so plainly expressed must be re- 
spected. The bénéficiai and remédiai purposes of thèse statutes must not be 
defeated by straiued construction, and must not be made subordlnate to ei- 
th£r convenience or economy of railroad opération." 

It is sufficient to add that the views herein briefly expressed are 
supported by numerous décisions construing- the analogous language 
of other sections of the Safety Appliance Law. U. S. v. Colorado 
N. W. R. Co., 157 Fed. 321, 85 C. C. A. 27, 15 L. R. A. (N. S.) 167, 
13 Ann. Cas. 893 ; Atlantic Coast Line v. U. S., 168 Fed. 175, Q4 
C. C. A. 35; Atchison, T. & S. F. Ry. Co. v. U. S., 198 Fed. 637, 
1 17 C. C. A. 341 ; Delk v. St. Louis & San Francisco R. Co., 220 U. S. 
580, 31 Sup. Ct. 617, 55 L. Ed. 590; Southern Ry. Co. v. U. S., 222 
U. S. 20, Z2 Sup. Ct. 2, 56 L. Ed. 72. 

We are of opinion that the case was correctly decided in the court 
below, and the judgment will therefore be afîirmed. 
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BALTIMORE TRUST CO. v. BELLEVUE MILLS CO. et aL 

(Circuit Court of Appeals, Fourtli Circuit May 4, 1915.) 

No. 1328. 

1. CoEPOEATioNS <S=»479 — Sale or Peoperty— Accountinq — ^Liability. 

A corporation issued mortgage bonds of whlcli a trust eompany re- 
ceived a part, and the stockliolders, who were also unsecured creditors, 
thé balance. A plant of the corporation was subsequently sold to a pur- 
cliaser, who gave notes for the price. The notes were divided between 
the trust Company and the stockholders, under an agreement that the 
trust Company need not surrender any of its bonds until the notes were 
paid, and untU the stockholders had surrendered for cancellation ail 
their bonds, and in default of either the trust eompany need not ac- 
count to the corporation or the stockholders for any of the proceeds 
of the notes. The notes were paid, with interest, and the trust eompany 
collected interest on the bonds, and thereafter ail the bonds held by it 
were paid, with interest. HeUl, that the notes were collatéral to the 
bonds, and the trust eompany was liable to account for the interest re- 
ceived thereon, either to the corporation or to the stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874; Dec. Dig. <@==>479.] 

2. CORPOKATIONS <S=»479 — ACCOUNTING— LiABILITT. 

Where a corporation and its stockholders attempted to deduct, from 
the amount payable to a holder of mortgage bonds of the corporation, a 
sum équivalent to Interest whlch the holder had received on notes given 
by a purchaser of corporate assets, but the holder insisted on full pay- 
ment, the corporation and stockholders could pay the interest on the 
bonds and subsequently compel the holder to account for the interest col- 
lected on the notes, especially where a contract between the parties stip- 
ulated that the question of llability to account for Interest was left open. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1S74 ; Dec. Dig. ®=a479.] 

3. Limitation of Actions i®=322— Sealed Instrument— Time to Sue. 

An action brought December 26, 1913, founded on a contract under 
seal executed March 30, 1907, was not barred by limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
100-111; Dec. Dig. <g=22.] 

4. Interest <S=sll— Accrual of Inteiîest. 

Where a trust eompany, eollecting interest on collatéral notes, knew 
that a party with whlch it had dealings clalmed the interest, and there 
was nothing to show that the eompany held the interest collected unused 
for the party, a court of equlty, direfting payment of the interest col- 
lected, could charge the eompany with interest thereon. 

[Ed. Note. — For other cases, see luterest, Cent Dig. % 22; Dec. Dig. 

®=3ll.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suit by the Bellevue Mills Company and another against the Balti- 
more Trust Company, trustée and individually. From a decree for 
complainants (214 Fed. 817), défendant appeals. Affirmed. 

W. Calvin Chestnut, of Baltimore, Md. (Gans & Haman, of Balti- 
more, Md., on the brief), for appellant. 

Edgar Allan Poe, of Baltimore, Md., and Joseph De F. Junkin, of 
Philadelphia, Pa., for appellees. 

©=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgestj & Indexes 
223 F.^8 
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Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. The Bellevue Mills Company issued mort- 
gage bonds to the amount of $175,000, of which the International 
Trust Company, succeeded by the Baltimore Trust Company, held 
$131,500, and Corr and Blythe $43,500. The latter were also unse- 
cured creditors and owners of ail the stock of the mills. The mill 
property covered by the mortgage consisted of three separate fac- 
tories, the Windsor, Chicora, and Moorehead. The mortgage was 
reduced by the payment of $5,000 of the bonds held by the Interna- 
tional Trust Company. By consent of the parties the Chicora fac- 
tory was sold to Hamdlton Carhartt at the net price above commis- 
sions of $127,500. The purchase money was represented by notes, of 
which the trust company received the later maturities, of the face 
value of $64,450, at the agreed value of $62,125, and Corr and Blythe 
the remainder, which they were to use in payment of current debts 
of the company. Thèse notes were taken by the parties under an 
agreement dated March 30, 1907, which contains this provision: 

"Wlienever diirins; (lie poriod of three years froin the date of the sale of 
the said Chicora Mills eacii aad ail of the notes representlng the proceeds of 
the sale thereof, delivered as aforesaid to the International Trust CSompany, 
shall hâve beeu paid by or for account of the purchaser thereof, and the said 
Corr and Blythe shall produce, or cause to be produced, to the International 
Trust Company of llaryland, as trustée, for cancellation, the sum of forty- 
three thousand live huiidred dollars 343,500) par value of bonds seoured by 
said deed of trust of February 1, 1906, from the Bellevue Mills to the Inter- 
national Trust Company of llaryland, as trustée, the said International 
Trust Company of llaryland, as holder of other bonds secured by said deed 
of trust, vnll likewise produce and surrender to itself, as trustée, for cancella- 
tion, the amount of slxty-two thousand one hundred and twenty-five dollars 
(.?62,125) par value of bonds secured by said deed of trust; but it is un- 
derstood and agreed tbat the International Trust Company of Maryland 
shall be luider no oblisations to surrender to itself, as trustée, or to the 
Bellevue Mills Company, any portion of said bonds, escept on the express 
conditions hereln mentioned, to wit, the payment by or on account of the 
said purchaser of ail the said notes above referred to, to be delivered to it, 
and the surrender by or on account of said Corr and Blythe of said forty- 
three thousand flve hundred dollars ($43,500) par value of the bonds of the 
Bellevue Mills Company, wlthin three years from the time aforesaid, and in 
default of either of said conditions the said International Trust Company of 
Maryland shall be under no obligation whatever to account in any way to the 
Bellevue Mills Comi>any, or to said Corr and Blythe, for any of the pro- 
ceeds of said notes of the purcliaser of the Chicora Mills received by it as 
lierein provided; it being the express understanding and agreement of the 
parties that the said portion of the proceeds of said sale of the Chicora MDls 
is in no way a satisfaction in whole or in part of the bonds of the Bellevue 
Mills Company held by it, except subject to the conditions herein expressly 
mentioned." 

The notes were collected, and the trust company canceled the bonds 
held by it to the amount of $62,125, as agreed; and ail of the other 
bonds held by it hâve been paid, with interest thereon. In collecting 
the notes the trust company collected interest thereon for the same 
period as that on which it collected interest on the bonds, to the 
amount of $7,401.18. 
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[1] In this suit, involving the right of the trust company to retain 
the interest on the notes, the District Court adjudged that the trust 
Company took and held the Carhartt notes as collatéral to the bonds 
of the Bellevue Mills, and that it must pay back the sum of $7,401.18 
and interest thereon, on the principle that a creditor cannot hold in- 
terest coUected on collatéral when he has coUected the principal debt 
and interest. The entire history of the business transactions which 
brought the plaintiffs and défendants into their relations to the mill 
property and to each other is set out in the opinion of the District 
Court, and a restatement hère would merely incumber the record. 

The contract does not expressly provide for the contingency which 
has arisen, and we must therefore look to its gênerai ténor, to the 
relations of the parties, and to their dealings with each other for a 
solution of the question presented. Considération of thèse relations 
and dealings as shown by the entire évidence, especially the contracts 
and letters, leaves no doubt that the trust company intended, in ail 
that it did, that Corr and Blythe should assume the risks of the mill 
business, and that it should hâve the position of a creditor as against 
them and the mill company. .^ This is shown, not only by the occur- 
rences which led up to the contract above mentioned, but by the stip- 
ulation in it that Corr and Blythe should indorse the Carhartt notes. 
Again, the provision that the payment of the notes should resuit in 
the cancellation of $62,125 of the bonds indicated that the notes and 
the bonds were considered to represent the same obligation. This 
relation, namely, that the trust company was seeking repayment of 
the money it disbursed and avoidance of risk, and that Corr and 
Blythe were the owners of the stock and assuming the risks of the 
conduct of the business, makes a strong presumption against an in- 
tention that the trust company should receive interest on both bonds 
and notes for the same time. And it seems clear that the trust com- 
pany should be required to point to the very words of the paper 
which conf er this right to hold interest on both. This they were una- 
ble to do, for the paper is silent on the subject. We hâve said enough 
to show that the District Court's conclusion of fact that the notes 
were collatéral to the bonds, and that the trust company was not en- 
titled to the interest on both, is well supported by the évidence and 
cannot be disturbed. 

[2] When the plaintiffs came to pay interest on the bonds, they 
asserted the right to crédit for the interest paid on the notes; but 
this demand was refused by the défendant They were not bound 
to carry their demand to the extent of refusing to pay the interest 
coupons, and thus bring upon themselves the expense and in jury which 
a suit for foreclosure of the mortgage would hâve entailed. They 
were justified under the circumstances in deferring the ultimate as- 
sertion of their claims until final settlement and payment of the bonds. 
Moreover, when Corr and Blythe surrendered for cancellation the 
bonds held by them, a contract was made which stipulated that the 
question of the liability of the trust company to account for the in- 
terest coUected on the Carhartt notes was left open. It follows that 
the payment of the interest coupons of the bonds cannot be set up by 
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the défendants as relinquishment of the right to claim an accounting 
for the interest collected on the collatéral notes. 

[3] There is no foundation for the plea of the statute of limita- 
tions. The contract of March 30, 1907, was trader seal, and this ac- 
tion was brought December 26, 1913, to enforce an obligation which 
arose out of it. 

The agreement of June 1, 1912, for the sale of the Windsor Mills 
does not ref er to the Carhartt notes, either directly or indirectly, and 
it can hâve no efïect as an estoppel. 

[4] Counsel for défendant insists that, while the District Judge 
had the discrétion in an equity case to allow interest on a claim of this 
kind, the discrétion was abused in this case, because the money was 
retained by the trust company under a bona fide claim of right. There 
is nothing to show that the défendant held this money unused sub- 
ject to the plaintiff's claim, or on any other ground had an equity 
to be relieved from the payment of interest on money of the plain- 
tiff which it collected and held as its own against plaintiff's protest. 
On the contrary, it was eiigaged in the business of lending money 
and presumably received interest on this fund. 

Affirmed. 



JOHNSON et al. t. JAEVIS. 

(Circuit Court of Appeals, Fourth Circuit. May 4, 1915.) 

No. 1291. 

1. Evidence <s=»383 — ANcrENT Documents — Récitals — Infekbnces. 

In a suit to remove a cloud from plalntitï's title, it was shown that 
the land was conveyed to H. and P. in 1798. The only proof of title out 
of them consisted of a deed executed by M. in 1835, and reciting that 
he was aeting as attorney m fact for G., who was trustée and attomey iu 
fact for the heirs of P. No authority from the heirs of P. to G., nor 
from G. to M., was produced, and no eonveyance of H.'s half Interest 
was shown; but there had been entry and contlnuous possession of the 
land embraced in the deed by successive grantees, and the records of 
the county where the powers of attorney and deed were said to be re- 
corded had been burued. Held, that the récitals of the anclent deed, in 
connection wlth the testlmony as to exclusive claim and possession and 
the destruction of the records, justified inferences that the heirs of P. 
had acquired the interest of H., and that G. was duly empowered to exé- 
cute the deed, since, while récitals in a deed introduced by plaintiff are 
not blnding on a défendant clalming under an adverse title, récitals in 
ancient deeds and acts done under them are admissible against ail par- 
ties, and may form the basls of any reasonable inference to be drawn 
from them. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 1660-1677; 
Dec. Dig. ®=>383.] 

2. Taxation <S=3848 — Failuee to Retuen Land — Fobfeituees — Bubden op 

Peoof. 

In a suit to remove a cloud from plalntifTs title, défendant, who claim- 
ed that plalntifC had lost his title by forfeiture to the state for fallure 
to retum the land for taxes, had the burden of making elear proof of 
such loss of the land, as forfeitures are not favored. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 1664; Dec 
Dig. <S=:>S48.] 

(S^aFor otlier cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Taxation <S=>848 — Failuee to Retcen Land — Fobfeitxtbes — Sufficienct 
OF Return. 

That the aggregate tax returns by an owner of land could not be made 
to correspond aceurately with tbe land conveyed to tiim did not resuit In 
a forfeiture as for a failure to return the land for taxes, where tliere 
was an approximate correspondence, especially where the returns were 
made at a time when lands were of llttle value, and the inhabitants 
were eareless in their dealings with land and business affairs generally. 

[Ed. Note. — I\)r other cases, see Taxation, Cent Dig. § 1664; Dec. Dig. 
<S=3848.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

Action by Claude S. Jarvis against Robert Johnson and another. 
From a judgment for plaintifif (208 Fed. 353), défendants appeal. Af- 
fîrmed. 

E. D. Talbott, of Elkins, W. Va., and C. M. Murphy, of Philippi, 
W. Va. (B. M. Hoover, of Elkins, W. Va., on the brief), for appe- 
lants. 

W. B. Maxwell, of Elkins, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In this suit to hâve défendants' claims 
to a tract of land known as lot 56 adjudged invalid as a cloud on the 
plaintiff's title, the District Court granted the relief asked for. Care- 
ful considération of the record, in the light of the argument of coun- 
sel, lea'ds to the affirmance of the judgment on the reasoning of the 
District Judge. There are two points, however, to which it may be 
well to make spécial référence. The plaintiff claims under a grant 
from the state to Claibome made in 1797. The défendants claim 
under a grant from the state made in 1850. The junior grant over- 
laps the senior by 64.35 acres claimed by the défendant Harris and 
126.45 acres claimed by the défendant Johnson, and this is the land 
in controversy. 

[1] 1. The défendants insist that the plaintiff failed to establish 
one link of his chain of title under the Claiborne grant. This land, 
with other lands, in ail 52,000 acres, was conveyed by Claiborne to 
John Hopkins and George Pickett, July 5, 1798. The plaintiff could 
show no better proof of title out of Pickett and Hopkins than a deed 
dated April 18, 1835, purporting to convey the entire fee in 4,000 
acres, including the land in dispute, signed "Thomas Green, by His 
Attorney in Fact, William McCoy," and containing thèse récitals : 

"This indenture made this 18th day of April, in the year eighteen and 
thirty-flve, between William McCoy, who acts in this transaction as attorney 
in fact for Thomas Greene who is granted trustée attorney in fact for the 
heirs of George Pickett now deceased last of the city of Kichmond, in the 
state of Virginia, of the one part and Israël Baldwin of Preston Oovinty, in 
said state of Virginia of the other part 

"Witnesseth, That the said McCoy aeting as above named and belag there- 
nnto authorized by certain deeds powers of attorney, and as wUl more fully 
appear being recorded in the office of the Clerk of the County Court in the 
County of Preston aforesaid, hereby for a valuable and full compensation 
to Mm." etc. 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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No authority from the heirs of Pickett to Thomas Green, ner from 
Green to McCoy, was produced, and no deed was produced conveying 
the one-half interest of Hopkins. There was évidence, however, that 
there had been entry and continuous possession of lands embraced in 
the deed by successive grantees to the présent time, and that the 
records of the county of Preston where the lacking powers of attorney 
and deed were said to be recorded had been burned in 1869. 

True, the gênerai rule is that récitals in a deed introduced by the 
plaintiff are not binding on a défendant claiming under an adverse 
title. Rowland Co. v. Barrett, 70 W. Va. 703, 75 S. E. 57. But ré- 
citals in ancient deeds and acts done under them are admissible against 
ail parties, and may form the basis of any reasonable inference to 
be drawn from them. Carver v. Jackson, 4 Pet. 1, 7 L. Ed. 761 ; 
Crâne v. Morris, 6 Pet. 598, 8 L. Ed. 514; Deery v. Cray, 5 Wall. 
'795, 18 L. Ed. 653; Fulkerson v. Holmes, 117 U. S. 389, 6 Sup. 
Ct. 780, 29 L. Ed. 915; 1 Elliott on Evidence, 428; 1 Greenleaf, 
46. The récitals of this ancient deed, the fact that it purported to 
convey the entire fee, the testimony as to exclusive claim and pos- 
session of grantees under it, and the destruction of the records, taken 
together, was évidence from which the trial judge might legitimately 
draw the inferences that Pickett's heirs had acquired the interest of 
Hopkins, and that Thomas Green had been duly empowered to exécute 
the deed and convey the entire estate. This is on the principle that 
it is exceedingly improbable that the Hopkins heirs would hâve re- 
mained inactive so long if they had any interest in the extensive do- 
main conveyed, or that Pickett's heirs would not bave repudiated the 
deed if Green was without authority to convey for them. 

[2, 3] 2. The contention that the title under which plaintifï claims 
was lost by forfeiture to the state for failure to return the land for 
taxes was strongly presented. But forfeitures are not favored, and 
the burden was on the défendant to make clear proof of the loss of 
the land in this way. It may be true that the aggregate tax returns 
in the name of the owner and of his predecessor in title cannot be 
made to correspond certainly or accurately with the land conveyed. 
But there is a gênerai correspondence, and courts would do great 
injustice if they required anything more than approximate corre- 
spondence in tax returns and conveyances, especially at a time when 
lands were of little value and the inhabitants careless in their deal- 
ings with land and business affairs generally. 

Affirmed. 
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PENNSYLVANIA CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1915.) 

No. 2611. 

1. Eminent Domain ®=5237— Awaed of Commissioners— Confirmation. 

It Is not the duty of the court to refuse to conflrm or to set aside an 
award by commissioners ia condemnation proceedings, unless it was clear- 
ly unreasonable and arbitrary. 

[Ed. Note. — For otlier cases, see Eminent Domain, Cent. Dig. §§ Q04r-eiS ; 
Dec. Dig. <S=»237.] 

2. Eminent Domain <®=205 — Sufficiekct of Evidence — Compensation. 

In proceedings to condemn a strip of land adjacent to navigable wa- 
ter, the only value of whlch was a contingent value for future wharf pur- 
poses, évidence lield not to show that the award of the commissioners 
was so low as to be unreasonable or arbitrary. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 544; 
Dec. Dig. ■S==205.] 

3. Eminent Domain <®=3231—Pkoceedings— Instructions to Commissioners— 

Value. 

In proceedings by the govornment to condemn a tract of land belong- 
Ing to a railroad and borderlng on navigable water, tried before the court 
and commissioners, where there was évidence that the govemment had 
purchased an adjoinlng tract of less acreage, and shore Une from anoth- 
er railroad Company, whieh had a track extending to such land, so it 
could then be used to transfer freight between cars and boats, wlille the 
land in controversy was many miles from the nearest Une of Its owner 
and its value was pui-ely spéculative, It was not error to refuse to in- 
struct the commissioners that the price paid for the other tract was con- 
trolllng as to the value of the one sought to be condemned. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 585- 
589; Dec. Dig. i®=>231.] 

4. Eminent Domain «©=5231— Instructions— Assuminq Pacts. 

In proeeedhigs by the governnient to condemn part of a tract of land, 
where the trial proceeded on the theory that, if the existing govemment 
harbor improvements had been lawfuUy constructed, there was no dam- 
age to the part of the tract not taUen, and the évidence was at least 
equally consistent wlth the existence of such improvement on the tract 
for more than 30 years without objection by the owner, it was not er- 
ror to refuse instructions to the comnilssiouers which assumed that the 
structure was unlawful. 

[Ed. Note. — For other cases, see Eminet Domain, Cent. Dig. §§ 585-589 ; 
Dec. Dig. ©33231.] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Michigan ; Clarence W. Sessions, 
Judge. 

Condemnation proceedings by the United States against the Pennsyl- 
vania Company. Judgment confirming the award made by the com- 
missioners, and défendant brings error. Affirmed. 

This is a condemnation proeeeding. The Pennsylvania Company owned 
1,800 feet of frontage along navigable water In Grand river, just above Its 
opening Into Dake Michigan. The United States de.sired storage space for 
apparatus and materlal used in harbor work, and so undertook to buy 1,200 
feet of this frontage. Being uriable to do so, it ïiled a condemnation pétition 
in the District Court. Commissioners were appointed, and before the court 
aiid commissioners, as before court and jury, a trial was had. Tl;ie com- 

gïaFoï' other cases see same topic fi KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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missioners made an award of $2,000, tlie court eonfirmed it, and the owner 
of the land brings this review. The (juestious presented are tbree: Was 
the award so inadéquate that it should not stand? Should the priée paid 
for adjacent land hâve been of persuasive or controlling elïecf? Were tbe 
proper rules applied mtli référence to damages caused to the remainder of 
the frontage not taken? We assume that thèse questions were properly ralsed 
and preserved and are now subject to review, but without Uitendlng to dé- 
termine any of the matters which we so assume. 

J. H. Campbell, of Grand Rapids, Mich., for plaintiff in error. 
Myron H. Walker, U. S. Atty., of Grand Rapids, Mich., for the 
United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1,2] 
1. Uniess the award was clearly unreasonable and arbitrary, it was not 
the duty of the court to set aside or to refuse to confirm. Shoe- 
maker v. U. S., 147 U. S. 282, 293, 13 Sup. Ct. 361, 37 L. Ed. 170; 
Columbia Co. v. Rudolph, 217 U. S. 547, 560, 30 Sup. Ct. 581, 54 L. 
Ed. 877, 19 Ann. Cas. 854. This award cannot be so characterized. 
The sum found was much less than the parcel had cost the owner, 
and much less than the value assessed by the taxing authorities, but, 
on the other hand, was far above its value for any presently existing 
use. It comprised a small parcel of sandy beach, and it was prac- 
tically — if not absolutely — worthless, save as it had a contingent, pro- 
spective value for wharf and dockage purposes. Because of this 
value in expectancy, the Pennsylvania Company had bought the prop- 
erty in 1873, and paid $10,000 for it; but, at the end of 40 years, this 
value was just as prospective as at the beginning. The case was pecu- 
liarly appropriate for rejecting both maximum and minimum views, 
and for fixing an amount which should give due regard to both as- 
pects, and we cannot say that this is not what the commissioners did. 

[3] 2. An adjacent part of the total property desired belonged to 
the Père Marquette Railroad Company. This parcel was less in acre- 
age and frontage than the one condemned. It was acquired by nego- 
tiation preliminary to proposed condemnation, and for $5,000 ; but the 
court refused to instruct the commissioners that the price paid was 
controlling as to the value of the condemned land, and refused to re- 
ceive évidence based solely on such comparison. The price accepted 
by an owner to avoid condemnation proceedings may often, if not usu- 
ally, be so far a matter of compromise that it is wholly inadmissible 
as bearing on the value of an adjacent parcel ; but in this case the price 
itself appeared, and there was no error in instructing that it was not 
conclusive, nor in excluding évidence which assumed that the values of 
the two parcels must be to each other as were their respective areas. 
The bearing of the Père Marquette sale upon the value of the Pennsyl- 
vania Company's parcel was, at the best, remote. The éléments of 
value in the former were, at least in one respect, vitally différent. It 
belonged to a railroad which ran into the adjacent city of Grand 
Haven, and which had a spur track leading into the parcel, and the 
parcel was presently capable of use for transfer between boat and rail, 
while the Pennsylvania Company had no line of railroad within many 
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miles, and it did not appear that there was any railroad or other pur- 
chaser, présent or prospective, who would hâve any use whatever for 
the land. Under thèse conditions, we cannot assume that the price 
paid to the Père Marquette would be a controUing comparative meas- 
ure. 

[4] 3. The remaining 600-foot portion of what we assume was the 
Pennsylvania Company's unitary parcel — and which portion was not 
condemned — was a narrow strip between a platted highway and what, 
at the time of the plat, had been the water's edge. At the tîme of this 
proceeding, a government harbor improvement, called a revetment, ex- 
tended along the edge of the highway for nearly the whole distance in 
such manner that the strip which, according to the plat, belonged to the 
Pennsylvania Company, was occupied by the revetment or w.as outside 
of it and under water, excepting only where, because of an angle be- 
tween the revetment and the highway, there was between the two, and 
belonging to the Pennsylvania Company, a trifling triangular pièce of 
fast land. The case was tried on the theory, adopted by both sides, 
that if the government had a right to maintain this revetment, it oper- 
ated to deprive this 600-foot parcel of its right of access to water, and 
so left no substantial value to be harmed by the taking of the 1,200- 
foot portion. We are not inclined, on our own motion, to question 
a theory thus acquiesced in by ail the parties bef ore the trial court ; 
and so we do not décide whether this revetment was essentially différ- 
ent in character and efïect from the ordinary river bank levée. The 
contention of the landowner was that, in fixing damages, the existence 
of the revetment should be disregarded, because its érection by the gov- 
ernment had been unlawful, and its maintenance was a continuing 
trespass; and the claim of unlawful érection was to the efïect that the 
structure had been built in 1911, and upon what was at the time fast 
land, rather than upon submerged land. The requested instructions 
upon this subject, the refusai of which is relied upon as error, ail 
rested upon the assumption that the building of the revetment had 
been done at that time and in this manner. The testimony did not re- 
quire such assumption, even if it tended to support thèse claims. The 
proofs are at least equally consistent with the idea that the structure, 
during practically its entire length across this 600 feet, had been in 
position without material change for 30 years, and without an ob- 
jection from the land owner. The testimony regarding the building 
of a new revetment in 1911 relates — probably, if not certainly — only 
to that portion in front of the "government basin" and barely touching 
the 600-foot parcel.^ Clearly, upon the accepted assumption that a 
lawfully built structure burdened riparian values, the situation so 
shown would not justify fixing damages as if the burden were not 
there. 

4. Other questions are raised or suggested by the record ; but they 
are either not argued in the brief of the Pennsylvania Company or 
seem to be sufïiciently covered by what has been said. 

The judgment is affirmed, without costs. 

1 The map, Exhibit D, expressiy shows by one of Its legends that only tha^ 
part of the old pler in front of the basin was removed in 1911. 
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STERN et al. V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

No. 272. 

1. PosT Office iS=>35 — Use of Mails in Aid of Scheme to Defraud — Elé- 

ments or Offense. 

Under Criminal Code (Act Mareh 4, 1909, c. 321) § 215, 35 Stat. 1130 
(Comp. St 1913, § 10385), providing tbat whoever, having devised any 
scheme or artifice to defraud, shall, for the purpose of executiiig such 
scheme or artifice, or attemptlng to do so, place or cause to be placed any 
letter, etc., in any post office, station, etc., shall be fined or imprlsoned 
or both, the government is not bound to prove that an intention to use 
the mails was a part of the original scheme to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 55 ; Dec. Dig. 
©=335.] 

2. INDICTMKNT AND InFOBMATION ©=»130 — JOINDEE OF COUNTS — STATUTOHT 

Provisions. 

Under Criminal Code, § 215, there is no restriction as to the number of 
counts an indictment may contain, or the period within wMch the separate 
offenses charged must hâve been committed, as was the case under Rev. 
St. § 5480, which provided that the indictment might severally charge 
offenses to the number of three when committed within the same six 
caiendar months. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 419-423; Dec. Dig. <S=j130.] 

3. Post Office ®=348 — Use of Mails in Aid of Scheme to Defraud — Suffi- 

ciENCT OF Indictment. 

An Indictment for using the mails in the exécution of a scheme to de- 
fraud, which not only descrlbed the offense in the language of the stat- 
ute, but accompanied such language with the statenient of facts fully ap- 
prising défendants with what they had to meet, was suflicient. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dig. (S=>48.] 

4. Criminal Law ®=>372 — Evidence— Othee Offenses. 

Défendants were charged witli using the mails in aid of a scheme to 
defraud which embraced the listing of property with them for sale; 
the making of a deposit by the owner for advertising and services, to 
be deducted from the commission when sold ; and an examination of the 
property by some person who would either express dissatisfaction or 
offer an unsatisfactory price, with the resuit that there would be no 
sale and no mouey returned. Ileld, that évidence of other transactions 
in the same business, and done in the same way, with the same resuit as 
the transactions charged in the indictment, was admissible to establish 
the intent to defraud and to show the System of doing business. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 833, 834 ; 
Dec. Dig. iS==>372.] 

5. Post Office <S=>49 — Use of Mails in Aid of Scheme to Defraud — Ques- 

tions FOB Jury. 

That défendants, after belng arrested effected a sale through another 
broker of the property mentioned in one count of the indictment, was a 
fact for the jury's considération. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec 
Dig. <S=49. 

Nonmailable matter, see note to Timmons v. United States, 30 C. C. A. 
79 ; McCarthy v. United States, 110 0. C. A. 548.] 

(gsaFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. PosT Office <®=>49 — Use of Mails in Aid of SchemE to Defkaud — Mat- 

teks TO BE Peoved. 

In the absence of an express allégation In the indlctment that the de- 
fendants intended to def raud every one who deposlted money with them, 
the government was not bound to prove sucb an intent 

[Ed. Note.— For other cases, see Post office, Cent Dig. §| 84r-86; Dec. 
Dig. ©=49.] 

7. Ckiminal Law <®=»369 — Evidence — Formée Acquittai, in Anothek Coubt. 

On a trial for using the mails in aid of a scheme to defraud, proof of 
the unsuccessful prosecution of one of the défendants in a state court 
on complaint of one of those claimed to hâve been defrauded was not ad- 
missible, especially where no record proof was ofEered, as the prosecution 
was not for the same offense. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 822-824; 
Dec. Dig. ®=3369.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Philip I. Schick, of New York City (George Gordon Battle, of New 
York City, of counsel, and J. N. Flowerman, of New York City, on the 
brief), for plaintiffs in error. 

H. Snowden Marshall, U. S'. Atty., and John C. Knox, Asst. U. S. 
Atty., both of New York City, for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The défendants were indicted under section 
215 of the Criminal Code for devising, under the name of the Reliable 
Brokerage Company, a scheme to defraud, in the exécution of which 
they used the United States mails. The indictment contained four 
counts, in each of which a person defrauded or to be defrauded was 
named. 

[1, 2] The défendants object that they could be tried only on three 
counts for offenses committed within the same six calendar months 
and that the government was bound to prove that an intention to use 
the mails was a part of the original scheme to defraud. Thèse things 
were true of section 5480 of the United States Revised Statutes, but 
section 215 of the Criminal Code, under which this indictment is 
found, bas amended the law by requirnig only a use of the mails in 
executing the scheme to defraud and by prescribing no restriction as 
to the number of counts the indictment may contain or as to the period 
within which the separate offenses charged must hâve been committed. 

[3] Objection is also made that the indictment does not sufficiently 
set forth the offenses charged. It is not restricted to a description of 
the offenses charged in the language of the statute alone, but accom- 
panies that language with a statement of facts fuUy apprising the de- 
fendants with what they hâve to meet. The objection is frivolous. 

The scheme described was substantially as f ollows : The défendants 
would see advertised in various newspapers properties to be sold or 
leased or businesses or stocks of goods to be sold. Thereupon they 
would send to the advertiser a postal card reading as f ollows : 

(g^sFor other cases see same topic £ KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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"Dear Sir: If you désire to sell your property kindly call at our ofRce wlth- 
out delay as we bave several private parties with cash interested in same. 
Notice we charge no commission unless we sell. Trusting to see you, we re- 
main." 

If the advertiser called in response to the postal card, the défendants 
would tell him that they had one or more customers interested in prop- 
erty like his, but that he must make a deposit in cash to protect them 
against any sale over their heads. Upon receiving the deposit they 
would hâve him sign a blank form, properly filled out, authorizing the 
sale and concluding like this : 

"$ given by me to the Rellable Real Estate and Brokerage Company 

is for the advertising and services of my house for sale and to be deducted of 
their commission when sold by tliem not otherwise." 

In some cases and in at least three of the cases mentioned in the 
indictment they would themselves give a receipt like this : 

"$ recelved of for tlie expense of advertising and services on 

liis for sale When sold through our ofiice return dol- 
lars of commission, not otherwise." 

Thereupon some one would examine the property and either offer 
a price which would certainly be refused or else express dissatisfac- 
tion. The resuit was no sale and no money returned. 

It was testified on behalf of the government by the persons claiming 
to hâve been defrauded that défendants, at the same time thèse papers 
were signed, promised to return the deposit of cash if they did not 
sell the property, which was denied by the défendants. 

[4] It is complained that évidence of other similar transactions was 
erroneously admitted by the court. The case, however présents an 
exception to the gênerai rule for the purpose of proving intent. The 
other transactions proved were in the same business and donc in the 
same way, with the same resuit. An intent to defraud would be more 
readily inferred from many instances than from the four charged in 
the indictment. People v. Martin, 205 N. Y. 275, 98 N. E. 474, 43 L. 
R. A. (N. S.) 754. They go to show the svstcm of doing business. 
12 Cyc. 411 ; People v. Peckens, 153 N. Y. 576, 592, 47 N. E. 883. 

[5J After the défendants had been arrested they did effect the sale 
of the property mentioned in the first count through another broker. 
This was a fact for the considération of the jury. 

There was abundant évidence to support the conclusion at which 
the jury must hâve arrived, viz., that the whole proceeding was a 
sham, that the défendants never expected to sel! the property and never 
intended to return the deposit. 

[ 6 ] It is further contended that the government was bound to prove 
that the défendants intended to defraud every person who deposited 
money with them in this way, reliance being placed upon the décision in 
United States v. Staples (D. C.) 45 Fed. 195. The indictment in that 
case did expressly allège that the défendant intended to defraud every 
one with whom he dealt, and the government was held bound to prove 
the charge as made. We should not wish to go so far, and if the dé- 
cision can be understood as going further, we certainly cannot approve 
of it. 
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[7] Upon direct examination of one of the def endants, ît was sought 
to show that he had been charged in a state court by one of the persons 
who complained of having been defrauded and had been acquitted. 
No proof by record was oflfered, and would not hâve been admissible 
had it been ofifered, because not for an offense under the statute in 
question. 

The judgment is affirmed. 



ALFBBD E. NORTON CO. v. BYERS. 

(Circuit Court of Appeals, Second Circuit May 12, 1915.) 

No. 230. 

t. Masteb and Servant ©=3l90 — Liabilitt ïoe Injuries — Négligence op 

FOEEMAN. 

Labor Law N. Y. (Consol. Laws, c. 31) | 200, as amended by Laws 1910, 
c 352, makes employers liable for injuries to employés caused by the nég- 
ligence of any person intrusted with superintendence or with auttiority 
over any employé in the performance of hia duty. Défendant was con- 
structlng the iron work of a building, and the F. Co., another Independent 
contracter, the concrète. Defendant's général foreman, who had flve or 
six assistants, and who moved the workmen from place to place on the 
work and to other jobs as he chose, went to a hoist of the F. Co., which 
was about to descend, and directed two of the workmen to go with him. 
One of such workmen was thrown from the hoist and killed by the 
sudden stopping thereof. The F. Co. had posted a notice forbidding per- 
sons from riding on the hoist, but there was évidence that the foremen 
used the hoists whenever they chose, that the foreman in question used 
them pretty nearly every day without objection from the F. Co.'s super- 
intendent, and that this was the gênerai practice on jobs in that city. 
Held, that the foreman's direction to the employës to go with him on 
the hoist was within the scope of his activities, and was a direction of 
the employé in the performance of his duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
449-474; Dec. Dig. ®=3l90.] 

t. Masteb and Servant ®=5289 — Actions foe Injuries — Questions for Juet. 

Whether the employé was himself négligent in going upon the hoist, 

In view of his knowledge that they were constantly used by the foremen, 

and In view of the fact that the foreman was also going on the hoist, was 

& question for the jury. 

[Ed. Xote. — For other cases, see Master and Servant, Cent Dig. §§ 
1089, 1090, 1093-1132; Dec. Dig. i®=>2S9.] 

S. MASTEfi AND Servant <®=»289 — Actions fob Injuries — Admissibility op 
Evidence. 

Where the point was made that the employé was an experienced Iron- 
worker, and should hâve knovvn that it was improper and unsafe to 
ride on the hoist, it was not error to admit évidence as to the gênerai 
practice on Jobs in that city of riding on such hoists. 

[Ed. Note. — For othei' cases, see Master and Servant, Cent Dig. i§ 
1089, 1090, 1092-1132; Dec Dig. €=3289.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a judgment in favor of 
défendant in error, who was plaintiff below. The action was brought 

©3jFor other cases see same topic à KEY-NOMBEK lu ail Key-Numbered Dlgests & Indexes 
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under the New York Ëmployers' Liability Act (chapter 31 of Consoli- 
dated Laws, as amended by chapter 352, Laws of 1910) to recover 
damages for the death of plaintiff's intestate, alleged to hâve been 
caused by defendant's négligence, in that its foreman ordered deceased 
to get upon a hod hoist used in the construction of a building, which 
the foreman knew was an unsafe hoist for people to ride on, where- 
upon either through a defect in the hoist, or négligence of an engineer, 
or both, an accident resulted, causing injuries to intestate from which 
he died. 

Amos H. Stephens, of New York City (E. J. Redington, of New 
York City, of counsel), for plaintiff in error. 

Ralph Gillette, of New York City, for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

EACOMBE, Circuit Judge (after stating the facts as above). [1] 
The défendant and a fireproofing company as independent contractors 
were engaged in erecting a building. The former was putting up the 
iron work; the latter, the concrète. Byers was an iron worker in the 
employ of défendant. Défendant maintained ladders (and later, as 
the structure progressed, stairs) for the use of its employés to pass 
from floor to floor. The fireproofing company maintained and oper- 
ated several hod hoists to carry concrète to the upper fioors. Thèse 
hoists were not intended for passengers ; they had no safety devices. 
Ali appear to agrée, and the jury certainly found on abundant proof, 
that the use of one of thèse hoists was an unsafe way to pass from 
upper to lower stories. At the entrance to ail thèse hoists there was 
a notice which read as f ollows : 

"Warniiig. 
"This hoist is for materlal only; aîl i^ersons are forbidden to ride, stand 
on, or stand In sliaft uuder penalty of instant dlsmlssal. 

"National Fireproofing Company." 

At or about 10 a. m. on the day of the accident the deceased and 
one Finnegan were working on the eighth fioor (next to the roof) 
carrying beams to put over the top of Windows for lintels, when Fore- 
man Swansberg appeared and told them that he wanted them to go to 
another job. He went over to a hod hoist on the same floor, but, fail- 
ing to make connection with it, he ordered the two men to follow him 
up the ladder to the roof, where the fireproofing company was con- 
creting. Callan, the subforeman of the fireproofing company, was 
then standing on the hoist, which held two empty wheelbarrows, and 
he was apparently about to descend with it. As Swansberg stepped 
upon it he called to Finnegan and deceased, "Corne on, youse." Callan 
then stepped off. The two empty iron wheelbarrows had been pushed 
onto the hoist from the Sixth avenue side of the platform and stood 
side by side, occup3ang the whole width of the platform of the hoist, 
with their handles extending toward Sixth avenue. The foreman and 
the two workmen then stepped on, Callan pulled the bellcord to signal 
the engineer, and the hoist descended. McCabe, the engineer of the 
fireproofing company, who was operating the hoist, noticed that when 
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a little below the second floor it was wobbling a little bit ; thereupon 
he suddenly stopped it, with the resuit that Byers and one of the wheel- 
barrows were thrown off . 

The section (section 200) of the statute relied upon makes the em- 
ployer liable for personal injury caused to an employé, who is himself 
in the exercise of due care and diligence at the time, "by reason of 
the négligence of any person in the service of the employer intrusted 
with any superintendence, or by reason of the négligence of any per- 
son intrusted with authority to direct, control or command any em- 
ployé in the performance of the duty of such employé." As the warn- 
ing notice stated "dismissal" as the penalty for disobedience, it might 
be construed as being directed solely to the employés of the fireproof- 
ing Company, whom alone that company could dismiss. But it is not 
necessary to give it any such construction. It may be assumed that 
the notice forbade any and every one from riding on thèse hoists. It 
may also be assumed that as the testimony showed, défendant had in- 
structed its superintendent and ail its foremen not to let its employés 
ride on the hoists and not to use them themselves. There was abun- 
dant évidence to support a finding that thèse warnings and orders had 
become a dead letter ; that the foremen used the hoists whenever they 
chose ; that Swansberg (the foreman in question) used them "pretty 
near every day" ; that the superintendent of the fireproofing company 
knew of this and made no objections ; that this was the gênerai prac- 
tice on jobs in New York City, even when the signs were up. 

We find no proof that the men used the hoists regularly ; appar- 
ently they had to walk; the foremen were the privileged characters. 
Swansberg was gênerai foreman, with five or six assistants ; he moved 
deceased and the other worlanen from place to place on this job, and 
from this to some other job, just as he chose. If he directed deceased 
to corne with him down the hoist to go to another place or another job, 
as the évidence indicates he did, we do not see why such direction was 
not within the scope of his activities, why it was not a direction of the 
employé in the performance of the duty of such employé. The court 
left it to the jury to say whether or not the words "Corne on, youse," 
were a direction. They found that it was, and, as it seems to us, cor- 
rectly so found. 

[2] They also found that deceased was not himself négligent. That 
was clearly a question for them. We hâve no first-hand information 
as to the extent of Byer's knowledge as to thèse hoists. He had seen 
them constantly used by foremen without any mishap ; probably envied 
them their privilège when he saw them doing so. Moreover, as Swans- 
berg did not say "go," but "Come with me," it would probably not 
occur to deceased that he was being directed to take a serious risk of 
life or limb. 

[3] The charge was very fair and careful, and we find no error 
in it. The admissibility of testimony as to the use of hoists on other 
jobs was fairly arguable, but a point was made that deceased was "an 
experienced iron worker," and therefore should hâve known that it 
was improper and unsafe to ride on a hoist such as this. We do not 
think it was error to show what his expérience had probably taught 
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him, namely, that ît was common practice to do so, tolerated, so far 
as he knew, by employers. He had never been told not to do so, so 
far as the testimony shows. 
The judgment is affirmed. 



LAU LAU r. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

No. 267. 

1. Aldens ig=»32 — Déportation Peocebmngs — Burden of Peoop. 

In a proceeding to déport a Chiiiese laborer, wlio claimed tbat he pro- 
cured the certificate required by Ohinese Exclusion Act May 5, 1892, c 
60, § 6, 27 Stat. 25, as amended by Act Nov. 3, 1893, c. 14, § 1, 28 Stat 
7 (Comp. St. 1913, § 4320), but tbat It was subsequently lost, the burden 
of proving that he was given the statutory certificate was on him. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dlg. ®=>32. 

What Chinese persons are excluded from the United States, see note 
to Wong You T. United States, 104 C. C. A. 538.] 

2. Aliens <ê=532 — ^Déportation Peoceedings — Keview — Questions or Fact. 

In a proceeding to déport a Chinese laborer, he claimed that he pro- 
cured the certificate required by the Chinese Exclusion Act, but that 
he lost it in San Francisco at the time of the eaithquake. He testifled 
that he went to the proper place to get the certificate wih one witness 
only, and that witness testiûed that he did not sign the application, aa 
the statute requires. Defendant's testimony showed that he had an 
opportunity to take his certificate out of bis trunk before the bouse con- 
taining it was bumed. He had made no effort to obtaln a duplicate, and 
a search of the records of the revenue district in which he claimed the 
certificate was issued failed to show any record of such a certificate. 
Ueld, that the findlngs of the United States commissioner and the Dis- 
trict Judge, adverse to défendant on the question of fact involved, wlll 
not be disturbed. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 84i, 92-95; Dea 
Dlg. <S=>32.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order affirming an order 
of a United States commissioner directing the déportation to China 
of the défendant, a Chinese person and a laborer, who was found to be 
unlawfully within the United States without the certificate required 
by the Chinese Exclusion Act of May 5, 1892, as amended by Act Nov. 

3. 1893. 

James A. Donegan, of New York City, for appellant. 
H. Snowden Marshall, U. S. Atty., and Frank Morse Roosa, Asst. 
U. S. Atty., both of New York City, for the United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Défendant does not dispute the prop- 
osition that he is a person who should hâve taken out a certificate un- 

ÇmFor other casea see same topic à KEY-NUMBER In ail Key-Numbered Digesta & Indexes 



LAn LAtJ V. UNITED STATES 769 

der the act. His story is that he was born in China and landed in 
San Francisco when he was 10 or 11 years old ; that he Uved there 10 
years, went to Wyoming, where he stayed 2 years, and then returned 
to San Francisco ; that, in that city, in the spring of 1894, when about 
25 years of âge, lie procured the statutory certificate, which he daims 
was lost at the time of the earthquake and fire in 1906. He subse- 
quently came to New York. 

[1,2] The only question hère is one of f act : Was défendant given 
a statutory certificate in 1894? The burden of proving the affirmative 
is on him. Inasmuch as both the United States commissioner and the 
District Judge hâve decided this question adversely to him, this court, 
under the authorities, should not disturb that finding of fact. It may 
be noted, however, that défendant testified that he went to the proper 
place to get his certificate with one witness (naming him), and one wit- 
ness only. This witness, Li Wing, testified that he went there with 
défendant, but did not sign the latter's application. The statute re- 
quired signature, both by the applicant and his witness. Defendant's 
narrative of the fire, which did not reach China town until two days 
after the earthquake, would seem to indicate that he had opportunity 
to take his certificate out of the trunk in which he kept it before the 
house containing it was burned. Certainly he, like other Chinese per- 
sons, must hâve appreciated the importance of a certificate, but he 
made no effort to obtain a duplicate down to the time of his arrest. 

The act (section 6) provides that in the case of loss or destruction 
of the certificate judgment of déportation shall be suspended a rea- 
sonable time to enable the Chinaman to procure a duplicate from the 
ofiicer granting it. By Act June 6, 1900, c. 791, 31 Stat. 611. the ad- 
ministration of the Exclusion Laws was transferred from the collec- 
tors of internai revenue to the Commissioner General of Immigration. 
The rules governing the admission of Chinese persons thereafter pro- 
vided that applications for duplicate certificates should be made to the 
Commissioner General at Washington. 

Upon the passage of the act of 1900 ail internai revenue coUectors 
were required to send their records to Washington. This they did 
generally. Tht records from some revenue districts are missing; but 
those from the district in which défendant says he was living in 1894, 
several thousand recorded certificates, are now in the Chinese Immi- 
gration Bureau in Washington. After the décision of the United States 
commissioner, déportation was suspended and counsel for défendant, 
with counsel for the govemment, hâve together searched thèse records 
thoroughly for any record of certificate and photograph, under the 
name Lau Lau, Lau Wing, and any others which were similar in sound. 
They failed to find any record of defendant's having received a statu- 
tory certificate. 

The order of déportation is affirmed. 
223 F.-^9 
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SOUTHERN COTTON OlL CO. v. SHELTON. 

(Circuit Court of Appeals, Fourtli Circuit. May 4, 1915.) 

No. 1351. 

DlSMISSAL AND NONSUIT «S^IS TiME FOB DiSMISSAL DiSMISSAL ATTER RK- 

VEESAL. 

The reversai of a judgment for plaintiff in an action to recover land, on 
the ground that plaintiff had brought two prior actions and under a 
State statute was not entitled to bring a third action, decided nothing 
as to plaintiffi's riglit to move to dismlss, and it was witliin ttie court's 
discrétion to grant a motion by plaintiff to dismlss, even conceding that 
plaintiff could not dismlss as a matter of rlght; it not appearing that 
plaintiff would obtain any unfair advantage, or that défendant would 
be prejudiced. 

[Ed. Note. — For other cases, see Dlsmlssal and Nonsuit, Cent. Dig. g 
31; Dec. Dig. ®=»15.] 

In Error to the District Court of the United States for the East- 
em District of South Carolina, at Columbia; Henry A. Middleton 
Smith, Judge. 

Action by William J. Shelton against the Southern Cptton Oil Com- 
pany. From an order dismissing the action on plaintiiï's motion, de- 
fendant brings error. Affirmed. 

See, also, 220 Fed. 247, 136 C. C. A. 509. 

D. W. Robinson, of Columbia, S. C. (Thomas & Lumpkin, of Co- 
lumbia, S. C, on the brief), for plaintiff in error. 

Wm. H. Lyles, of Columbia, S. C, for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. In this action by William J. Shelton 
against the Southern Cotton Oil Company there was a verdict and 
judgment for the plaintiff in the District Court. This court held that 
the plaintiff' had already had two actions for the recovery of the land 
involved, that he was denied by the statute of South Carolina the 
right to prosecute a third, and that, therefore, in this action for the 
recovery of the same land the District Judge should hâve directed a 
verdict for the défendant. In reversing the judgment the court said : 

"We are of opinion to reverse at the cost of the défendant in error and to 
remand for such further action as may be proper." 

Thereafter, upon the call of the case in the District Court, counsel 
for plaintiff moved for leave to dismiss the action. Counsel for de- 
fendant opposed this motion, and himself moved that the court should 
proceed to a new trial, taking the position that if, on the new trial, 
the évidence should be the same as on the former trial, it would be 
the duty of the presiding judge to direct a verdict in favor of the 
défendant under the instructions of this court. The District Judge, 
holding that "it is a case in which the motion of the plaintiff should 
properly be granted, if he desires to dismiss without proceeding to a 
new trial," granted the plaintiff's motion to dismiss. 

Ê=>For other cases see same topic & KEY-NUMBBR in ail Key-Kumbered Digests & Indexa» 
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By the reversai of the former judgment of the District Court noth- 
ing was decided as to the right oiÉ the plaintiff to move to dismiss the 
action. It was held in Slocum v. N. Y. L. Ins. Ce, 228 U. S. 364, 
399, 33 Sup. Ct. 523, 537, 57 L. Ed. 879, Ann. Cas. 1914D, 1029 : 

"The revei'sal operated to set aside the verdict and to put the issues at 
large, as they were before it was given." 

The case thus standing on the docket for a new trial or other proper 
disposition, even conceding that the plaintiff could not, under the rules 
of the District Court, hâve the action dismissed as a matter of right, 
it was within the discrétion of the District Judge to grant or refuse 
the motion to dismiss. There was notliing to show that the plaintiff 
would obtain any unfair advantage, or that the défendant would be 
prejudiced or deprived of any défense, by the dismissal. Indeed, it 
appears to be conceded by the argument of counsel for défendant in 
error that any future action to recover the land would be barred by 
the statute of limitations. 

AfSrmed. 



In re BOLOGNESI et aL 

In re VALOEI et aL 

(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

No. 237. 

1. Bankbttptct ®=88 — Pétition — Jtjiîisdiction of Coubt. 

A pétition in involuntary bankruptcy, valid on its face, gives the court 
Jurisdictlon, and other creditors may, under Banlsr. Act July 1, 1898, c. 
541, § 59f, 30 Stat. 561 (Comp. St. 1913, § 9043), Intervene, though by 
lapse of time they are barred from originating a proceeding, for their 
adoption of the original pétition relates back to the date it was filed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 58, 98, 104, 
109-112; Dec. Dig. t3=88.] 

2. Banebuptoy <s=»65 — Involuntakt Peoceedinqs — Pétition — Vauiditt. 

An involuntary bankruptcy proceeding Is not void because facts shovra 
in affirmative défense constitute an estoppel agalnst the petitioners taking 
advantage of the act of bankruptcy relied on. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 54, 121 ; Dec. 
Dig. <S=»65.] 

3. Bankbuptct <Ê=592 — Pétition bt Ceeditobs — Withdbawal of Petition- 

ers — ^Discrétion of Coubt. 

A petltloner, praying that his debtor be adjudged a bankrupt, may, in 
the discrétion of the court, withdraw from the proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 107, 108, 
133-136; Dec. Dig. <g=92.] 

4. Bankbuptct <g=92 — Pétition — Involuntaet Bankeuptct — Intebveninq 

Ceeditobs. 

Where creditors, petitioning for the adjudication of their debtor a 
bankrupt, are permitted to withdraw before other creditors intervene, the 
proceeding terminâtes ; but, until they withdraw, other creditors may 
Intervene, though barred by lapse of Urne from initlating a proceeding, 

£;>^For other cases see same tapie & K&Y-NIIMBËR In ail Key-Numbered Dlgests & ludezM 
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and other creditors so Intervenlng may proceed, notwitlistanàing thé 
subséquent withârawal of the original petltioners. 

[Ed. Note.— For other cases, see BanUruptcy, Cent Dig. §§ 107, 108, 133- 
136 ; Dec. Dlg. ©=92.] 

Appeal from ûie District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order dismissing a 
pétition in bankruptcy filed March 12, 1914, against the alleged bank- 
rupts, and denying a motion made by Valori and others, as interven- 
ing creditors, to confirm a report of the spécial master recommending 
an adjudication. 

Charles T. Green, of New York City, and Isidor F. Greene, of 
Brooklyn, N. Y. (G. W. Wickersham, of New York City, of coun- 
sel), for appellants. 

A. S. Gilbert, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. On February 11, 1914, A. Bolognesi 
& Co. made a gênerai assignment for the benefit of creditors. Subse- 
quently and on or about the 12th day of March, 1914, a pétition in 
bankruptcy was filed against A. Bolognesi & Co. by Paoli Bros, and 
others, alleging themselves to be creditors. To this pétition an an- 
swer was interposed, asserting that the petitioning parties were not 
quahfied creditors, in that they claimed priority rights to trust funds 
and were estopped by reason of their assent to and participation in 
the assignment proceedings. Various other creditors, subsequently 
and before the expiration of four months from the date of the in- 
solvency, filed pétitions and asked to be allowed to intervene, which 
reques'ts were granted. On June 22, 1914, Valori and others, also 
creditors, filed pétitions, and on the same day were allowed to inter- 
vene. This was more than four months after the date of the assign- 
ment, but the original pétition of Paoli and his fellow creditors was 
still pending. 

The alleged bankrupts answered this last pétition, setting up the 
same défense which was interposed to the Paoli pétition, and also 
averring that no act of bankruptcy had been committed within four 
months next preceding the date of the Valori pétition. Valori and 
those joining with him are qualified creditors in number and amount. 
On June 22, 1914, Judge Learned Hand referred the matter to a spé- 
cial master. From time to time, some before and some after that 
date, the creditors, other than Valori and his associâtes, withdrew 
from the case. When the spécial master's report came before Judge 
Hough, he dismissed the pétition in bankruptcy on the ground that : 

"The application of ail the qualifled creditors to withdraw having been 
granted, the pétition cannot be sustained on the intervention of qualifled 
creditors after the four months period." 

[1, 2] The original pétition was undoubtedly valid on its face, and 
gave the court jurisdiction. N. Y. Tunnel Ce, 166 Fed. 284, 92 C. 
C. A. 202. When that pétition was filed a proceeding became pend- 

©==>For other cases née same topic & KBY-NUMBER iu ail Key^ Numbered Digests & Indexes 
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ing in the District Court, initiated in accordance with the statute, and 
in which creditors who had not participated in its initiation were 
entitled to intervene. Bankruptcy Act, § 59f. We do not fhink that 
the mère circumstance that their intervention came so long after the 
act of bankruptcy that they could not then hâve originated a proceed- 
ing bars them from intervening in a pending proceeding; their adop- 
tion of the original pétition related back to the date it was filed, be- 
cause it vi^as good and needed no amendment. Certainly the original 
proceeding cannot be held to be a void one, because facts may be 
shown in affirmative défense which may constitute an estoppel against 
the original petitioners taking advantage of the act of bankruptcy. 

[3, 4] No doubt any petitioner may be allowed to withdraw, in the 
court's discrétion. If the original petitioners so vi^ithdraw before oth- 
ers intervene, that ends the proceeding completely; there is nothing 
left to intervene in. But until they do withdraw there is a proceeding, 
in which others may intervene; and if others hâve donc so, in the 
lifetime of the proceeding, subséquent withdrawal of the originators 
u'ill leave the interveners free to proceed. In re Cronin (D. C.) 98 
Fed. 584. If the opinion in Despres v. Galbraith, 32 Am. Bank. R. 
170, 213 Fed. 190, in which the court seems to hâve held that the 
original pétition was void, be construed to hold that intervention un- 
der a valid pétition, four months after the act of bankruptcy and be- 
fore the original proceeding was dismissed, gives the interveners no 
right to proceed, we cannot concur. The case at bar is not within the 
principle of United States v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 
58 L. Ed. 893, because hère there was no "vice in the original suit." 
The original pétition was a valid one, under which bankruptcy could 
hâve been adjudicated, except for the interposition of an affirmative 
défense of estoppel. 

The order is reversed. 



C T. McKEITHAN LUMBER CO. v. FIDELITY TRUST CO. et aL 

(Circuit Court of Appeals, Fourth Circuit. June 8, 1915.) 

No. 1318. 

1. APPEAi^ ANE EBROR i®=5l009 — FiNDINGS CONCLUSIVENESS. 

llndings of the trial court in an equity case are presumptively cor- 
rect, and will not be set aside by an api^ellate tribunal, unless based on 
an obrious error of law or serious mistake in dealing witb the facts. 

LEd. Note.— For other cases, see Appeal and En'or, Cent. Dig. §§ 3970- 
3978; Dec. Dig. <©=3l009.] 

2. Deeds <S=3l9 — Validity — Specifio Waebantt — False Représentations. 

Under the law of South Carolina, that in sales of land there must be 
spécifie warranty of quantity or proof of misrepresentatlon amounting 
to fraud to sustain a charge of failure of considération, a grantee in a 
deed containing no warranty of quantity and not induced by fraudulent 
représentations is not entitled to relief. 

[Ed. Note. — For other cases, see Deeds, Cent Dig. § 38; Dec. Dig. 
<S=»19.] 

^=3For other cases eee same topio & KEY-NUMBBR lu ail Key-Numbered Digests & Indexe» 
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Appeal f rom the District Court of the United States for the Eastem 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Suit by the Fidelity Trust Company, trustée, against D. T. McKei- 
than Lumber Company and others. From decree (212 Fed. 229) for 
complainant and défendants J. M. Barr, W. R. Bonsaï, and D. T. Mc- 
Keithan, défendant Lumber Company appeals. AfSrmed. 

Louis G. Addison, of Columbus, Ohio (James Simons, of Charleston, 
S. C, on the brief), for appellant. 

Henry E. Davis and P. A. Willcox, both of Florence, S. C. (Willcox 
& Willcox, of Florence, S. C, on the brief), for appellees. 

Before KNAPP, Circuit Judge, and CONNOR, District Judge. 

PER CURIAM. [1] Upon the issue of misrepresentation, which 
is the principal issue in the case, the learned judge presiding at the 
trial, who heard ail the witnesses testify, made the following finding: 

"Tlie court flnds as a conclusion of fact in this case that Mr. Poston and his 
associâtes in this case rested upon their own responsibility ; tliat they relied 
net upon the codefendants in tliis case as constituting their officers or trus- 
tées, but were treating wlth them in the purchase of this property at arm's 
length; that they were intelligent business men, well aware of tlieir rights, 
and well qualifled and able to protect tliem, and they are not entitled in this 
case to rely upon any rule of responsibility as that the Individual codefend- 
ants hfeld towards them any position as quasi trustées. The défendants Bonsaï 
and Earr, so far from that, I flnd, had nothlng whatscever to do with thèse 
negotiations prior to their consummation in the contract of sale and deed of 
conveyance; that they acted wholly as directors and stockholders for the 
protection of their own Interest personally, and that of their own com- 
panies, and they undertook in no wise any responsibility whatsoever to the 
D. T. Mciveithan Lumber Company, or to Poston and his associâtes, and 
they are not bound to any liability therefor." 

Passing the point that no exception was taken to this finding, and 
treating it as involving a question of mjxed law and fact, which is suf- 
ficiently presented by the assignments of error, we need only express 
the opinion, after careful study of the record, that the conclusion of 
the District Judge upon tliis issue of fact is supported by the testimony 
and should theref ore be accepted on this appeal. It is f amiliar doctrine 
that the findings of the trial court in an equity case are presumptively 
correct, and will not be set aside by an appellate tribunal, unless they 
are based upon an obvions error of law or a serious mistake in dealing 
with the facts. Gorham Mfg. Co. v. Dry Goods Co. et al., 104 Fed. 
243, 43 C. C. A. 511 ; Vanderbilt v. Bishop, 199 Fed. 421, 117 C. C. A. 
652 ; United States v. Marshall, 210 Fed. 595, 127 C. C. A. 231 ; Childs 
V. Williams, 212 Fed. 151, 129 C. C. A. 9. 

[2] It is the settled law of South Carolina that in cases of sales of 
land there must be a spécifie warranty of quantity, or proof of mis- 
representation amounting to fraud, to sustain the charge of failure of 
considération. Mitchell v. Pinckney, 13 S. C. 203, 209; Erskine v. 
Wilson, 41 S. C. 198, 19 S. E. 489; Latimer v. Wharton, 41 S. C. 508, 
19 S. E. 855, 44 Am. St. Rep. 739. The deed in this case contains no 
warranty of quantity, and the trial court, in the explicit and compre- 
hensive statement above quoted, has f ound that there was no misrepre- 
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sentation. If this finding be accepted, as we are convinced it shouîd 
be, there is no ground for disturbing the decree. Farrar v. ChurchilV 
135 U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246; Parnsworth v. Duffner, 
142 U. S'. 43, 12 Sup. Ct. 164, 35 L. Ed. 931 ; Shappirio v. Goldberg, 
192 U. S. 2Z2, 24 Sup. Ct. 259, 48 L. Ed. 419. 
Affirmed. 



KOBEKTS et al. v. ROBBRTS.t 

(Circuit Court of Appeals, Eighth Circuit May 10, 1»15.) 

No. 4308. 

1. Appeai, and Eeeoe ©=31012 — Findings— Coktclusivewess, 

As a gênerai rule, flndings will net be disturbed, except on strong proof 
that tliey are against the elear welght of the évidence. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 3990- 
3992 ; Dec. Dig. <©=1012.] 

2. Adoption <S=»17 — Oral Ageeement of Adoption — Evidence — Sufpiciency. 

Evidence held to sustaln a finding of an oral agreement by a putative 
father to adopt his chlld. 

[Ed. Note. — For other cases, see Adoption, Cent. Dig. § 5; Dec. Dig. 
<&=17.] 

3. Adoption <S=>17 — Oeal Ageeement — Evidence — Dibect ob Cibcumstan- 

TIAL. 

An oral agreement of adoption of a babe need not be proved by direct 

• évidence, and where the parties to tlie transaction are dead, except the 

child, the court may find the agreement on cireumstantial évidence, pro- 

vided the statements and conduct of the adopting parent are such as to 

furnlsh clear and satisf actory proof that an agreement of adoption existed. 

[Ed. Note. — For other cases, see Adoption, Cent Dig. § 5; Dec. Dig. 
<S=3l7.] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit by Myra J. Roberts against Ida R. Roberts and another. From 
a decree for plaintiff, défendants appeal. Affirmed. 

Wilham R. Gentry, of St. Louis, Mo. (M. F. Watts and Edwin W. 
Lee, both of St. Louis, Mo., on the brief), for appellants. 

Ford W. Thompson, of St. Louis, Mo. (Wilham B. Thompson, of 
St Louis, Mo., on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. Myra Jane Roberts brings this suit to 
enforce an alleged oral agreement by Charles J. Roberts, deceased, to 
adopt her as his child, and to enforce her rights in the estate of Charles 
J. Roberts, pursuant to such agreement, when established. The trial 
court found in favor of the plaintifï, and défendants appealed. 

[1] There is abundant évidence in the record to support the find- 
ings, and unless this case is to be excepted from the gênerai rule that 
the findings of a trial court will not be disturbed, except upon strong 

@;;;sFor other cases see same topic & KKY-NUMBEIi iu aU Key-Numbered Digesta & Indexe! 
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proof that they are against the clear weight of the évidence, the decree 
should be affirmed. Harrison v. Fite, 148 Fed. 781, 78 C. C. A. 447; 
Mastin V. Noble, 157 Fed. 506, 85 C. C. A. 98 ; De Laval Co. v. lowa 
Co., 194 Fed. 423, 114 C. C. A. 385; United States v. Marshall, 210 
Fed. 595, 127 C. C. A. 231. 

[2] We are satisfied from the évidence that Charles J. Roberts was 
the father of plaintiff. This, together with the conceded fact of his 
childless married life, gave to him a natural motive and imposed upon 
him a moral duty to plaintifï and her mother, to make plaintiff his child 
in law as she was in nature. Thèse two facts enter itito ail of plain- 
tiff's évidence, giving to it reasonableness and probative force. The 
record at the time the plaintiff was taken by Mr. and Mrs. Roberts 
States : "Infant indentured to C. J. Roberts." Upon receiving plain- 
tiff into his family, Mr. Roberts not only gave to her his own nanie, 
but the name of his mother. Her foster parents stated repeatedly, 
both orally and in writing, that they had adopted plaintifï as their 
child. They treated her as their child. She was baptized in their name. 
Not until she was a woman grown was she ever permitted to know 
that Mr. and Mrs. Roberts were not her natural parents. She was 
then told the facts by her foster mother upon her deathbed, and her 
conduct at the time shows how completely she had become ideatified 
with her foster parents. In our judgment this case falls within the 
décision of Lynn v. Hockaday, 162 Mo. 111, 61 S. W. 885, 85 Am. 
St. Rep. 480, rather than Wales v. Holden, 209 Mo. 552, 108 S. 
W. 89. See also Horton v. Troll, 183 Mo. App. 677, 167 S. W. 1081. 
By a change in the names, the language used in Lynn v. Hockaday 
would be equally applicable hère : 

"Tlie life of that wliole family in référence to tWs child, from the time 
she was first taken Into it until the death of Mr. L.vun, would hâve to be 
consti-ued to be a déception and a fraud, if we would give to it the effect that 
resiKjndents claim for it. It is argued that her relatives were poor, and that 
she bas had in the family of Mr. Lynn a better home and more refined rear- 
ing than she would hâve had if he had not talven her. That may be ; but it 
does not foUow as a légal conclusion that the reward was ail on her side, 
or even that it was her gain at ail. That she took the place of an only daugh- 
ter in the llves of Mr. and Mrs. Lynn, and performed her part as such, is the 
cold fact whieh the law regards as sufflclent considération to support the 
contract. How mueh she added to their happiness the law does not undertalîe 
to estimate. * • • rjke a bud that bas been eut from its natural stem 
and grafted into a foreign tree, she grew into the family and became a part 
of its very life. Everytliing that adoption contemplâtes was accompliahed. 
It became a contract fully performed on her part, and the statute of frauds 
cannot be invoked to her injury." 

[3] The argument by which we are asked to reverse the decree is 
that there was no direct and clear évidence of an agreement to adopt 
at the time Myra J. Roberts was received into the family of Charles 
J. Roberts. There is good reason why such évidence is wanting. 
Ail of the parties to the transaction are dead, and Myra J. Roberts 
was herself a babe at the time of the adoption. It seems to us that 
in such a case it is not necessary that the court first hâve direct proof 
of the making of the contract, and then proceed forward from the 
contract thus established to the conduct evidencing its existence. We 
think it is possible to reverse that process, and if the statements and 
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condnct of the adopting parents are such as to furnish clear and satis- 
factory proof that an agreement of adoption must hâve existed, then 
the agreement may be found as an infcrence from that évidence 
The decree is right, and it is affirmed. 



HOLLAND et al. v. McILWAINE et al. 
In re NOBFOLK WIRE CLOTH & WIBB FENCB MFG. CO., Ina 

(Circuit Court of Appeals, l'ourtli Circuit. May 4, 1915.) 
No. 1315. 

Bankbuptct (S==>482 — Attobnet's Fées — Allowance — Statutort Provisions. 

Under Bankr. Act July 1, 1898, c. 541, § 72, added by Act Feb. 5, 1903, 
c. 487, i 18, 32 Stat. 800 (Comp. St. 1913, g 9656), i>roviding ttiat nedther 
the référée, recelver, marshal, nor ti-ustee In any t'orm or guise reçoive, 
nor sliall tlie court allow him, any other or furtlier compensation for hls 
services than that expressly authorized In the act, trustées in banliruptcy 
may not i-ecover for légal services perfornied for creditors petitloning 
for adjudication, or for the bankrupt, since one who accepts the posi- 
tion of trustée of a bankrupt's estate renounces the right to compensa- 
tion In any other form or guise, and ail services rendered must be re- 
ferred to his position as trustée, and they may recover only for services 
properly ehargeable against the estate rendered prior to their appoint- 
ment as trustées. 

[Ed. Note.— For other cases, see Banljruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. ®=482.] 

Pétition to Superintend and Ravise, in Matter of, Law, Proceedings 
of the District Court of the United States for the Eastern District of 
Virginia, at Norfolk, in Bankruptcy; Edmund Waddill, Jr., Judge. 

In the matter of the bankruptcy of Norfolk Wire Cloth & Wire 
Fence Manufacturing Company. Pétition by Franklin Holland and 
J. Monroe Holland, copartners trading as the Holland Manufacturing 
Company, creditors of the bankrupt, against Richard Mcllwaine, Jr., 
Thomas H. Willcox, and Harry K. Wolcott, individually and as trus- 
tées in bankruptcy, and others, to superintend and revise in matter of 
law proceedings of the District Court. Pétition granted, with direc- 
tions 

E. C. Carrington and Wm. Ewin Bonn, both of Baltimore, Md., for 
petitioners. 

D. L,awrence Groner, of Norfolk, Va., for respondents. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. This pétition to supermtena ana revise, 
filed by Holland Manufacturing Company, a créditer of the bankrupt 
Norfolk Wire Cloth & Wire Fence Manufacturing Company, is di- 
rected against the allowance of fées of $2,000 to Richard Mcllwaine, 
Jr., attorney for petitioning creditors, and $1,250 to Thomas H. Will- 
cox, attorney for the bankrupt. The objections made to the other 
charges were abandoned. 

Three creditors having filed their pétition against the corporation on 
13th of May, 1913, it admitted ils insolvency and its willingness to be 

®==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgest» te Indexe! 
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adjudged a bankrupt, and the adjudication was made May 30, 1913. 
In the meantime on May 20, 1913, a receiver had been appointed to 
take charge of the property. At the first meeting of the creditors on 
July 30, 1913, Richard Mcllwaine, Jr., Thomas H. Willcox, and Harry 
K. Wolcott were elected trustées of the estate. The trustées were 
allowed as such their commissions of $866 according to law. The al- 
lowance to Mr. Willcox and Mr. Mcllwaine as attorneys were for serv- 
ices rendered in the main after their appointment as trustées. Section 
72 of the Bankruptcy Act provides: 

"That neither the référée, receiver, marsball, nor trustée shall In any 
form or guise receive, nor shall the court allow him, any other or further com- 
pensation for his services than that expressly authorized and prescribed in 
this act." 

The argument that the services performed as attorneys did not 
f ail within the duties of trustées, and therefore the allowance was per- 
missible under the statute, because not made to them in their capacity 
as trustées, seems to be unsound. The statute is very stringent, and 
was intended to eut up the abuses which had crept into the practice 
of allowing charges made by officers and trustées under the guise of 
services performed beyond those imposed on them by law. Looking 
at the history and terms of the law, it is manifest that to allow thèse 
charges would be to so stretch it as to defeat its purpose by opening 
the door of the court's discrétion which the statute was intended to 
close. We do not doubt that the professional services rendered in 
this case were of value to the estate, and it is a hardship that no com- 
pensation is to be received ; but the statute dénies the court the power 
to bestow it. When one accepts the position of trustée of a bankrupt 
estate, he renounces the right to compensation in any other form or 
guise. Ail sei^vices rendered must be referred to his position as trustée. 

The pétition is granted, with directions to the District Court to dis- 
allow the attorney's fées of $2,000 to Richard M. Mcllwaine, Jr., and 
$1,250 to Thomas H. Willcox, with leave to them to move the Dis- 
trict Court for an allowance for services properly chargeable against 
the estate rendered prior to their appointment as trustées. 

Reversed 



In re BAY STATE MILLING CO. 

(Circuit Court of Appeals, Second Circuit. JMay 24, 1915.) 

BANKRrrTcY ©=5455 — Confiemation of Composition — Appealability of Ob- 

DER— "DiSOHAEGE." 

An order confirming a composition olïer by a bankrupt Is, under Bankr. 
Act July 1, 1S9S, c. 541, § 14c, 30 Stat. 550 (Comp. St. 1913, § 959S), a 
discharge of the bankrupt from liis debts, and appealable under section 
25, allowing appeals from the grantlng or déniai of a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. <g=>455. 

For other définitions, see Words and Phrases, First and Second Séries, 
Discharge. 

Appeal and review in bankruptty cases, see note to In re Eggert, 43 
C. C. A. 9.] 

(S^jFor other cases see samo toplc & KBY-NUMBER iu ail Key-Numbered Digests & Indexe» 
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This is an application for alternative mandamus directed to the Dis- 
trict Judge, District of Connecticut, its object being to secure his al- 
lowance of an appeal to this court f rom an order of said District Court. 

R. B. Honeyman, of New York City, for the motion. 
Slade & Slade, of New York City, opposed. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. A bankruptcy proceeding against Mau- 
rice Soloway and Maurice Katz as partners and individuals was duly 
jnstituted in the District Court in Connecticut. An offer of composi- 
tion was made and after various proceedings which need not be recited 
such offer was confirmed by Judge Thomas. 

Within the proper time limited by the act an application on appar- 
ently proper papers was made to Judge Thomas for an allowance of 
appeal from such order to this court. This apphcation was refused 
on the sole ground that in the opinion of the District Judge the Bank- 
ruptcy Act did not allow appeals from order confirming compositions, 
such orders not being included in the enumeration contained in sec- 
tion 25. 

This section apparently has not been amended, but stands as it did 
when the Bankruptcy Act was passed. It allows appeals from a judg- 
ment "granting or denying a discharge." Section 14c provides that the 
confirmation of a composition shall discharge the bankrupt from his 
debts. Such judgment, therefore, is the légal équivalent of a judgment 
"granting a discharge," and it seems to us that under section 25 it may 
be revised by appeal. 

Presumably it will not be necessary to issue any alternative man- 
damus. The District Judge, now that the section has been construed 
by a Circuit Court of Appeals, may sign the allowance. 



STANDARD TYPEWRITER CO. t. STANDARD FOLDING TTPEWRIT- 

ER SALES CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 29, 1915.) 

No. 47. 

Patents <©=3328— Anticipation— Typewkitbb. 

The Rose patent, No. 754,242, for a tjpewriter, claims 1 and 5, the dls- 
tinguishlug feature of wMcli is tlie provi.siou of meaiis wliereby the 
platen and its carriage may be folded into compact relation to the banks 
of keys, giving the machine a compact form for purposes of transporta- 
tion, held void for anticipation by the derice of the Carinona patent, No. 
661,849. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon an appeal from a decree entered in the 
United States District Court for the Southern District of New York 
on December 2, 1913, which refused an injunction to the Standard 

^z:sWoi otber cslb&s see same topic & KSÏ-NUMBSR lu ail Key-Numbered Cigests & Indexes 
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Type-SiTiter Company, plaintiff, restraining the Standard Folding Type- 
writer Sales Company et al., défendants, on charges of infringement 
of daims 1 and 5 of letters patent of the United States, No. 754,242 
and claims 1, 2, 3, 4, 5, 6, and 7 of letters patent of the United States, 
No. 948,553. 

The Standard Tj'pewriter Company is a corporation organlzed and existing 
unflor the laws of the state of New York. The Standard Folding Typewriter 
Sales Company is a corporation also organized and existing under the lawa 
of the state of New York. James A. Whltcomb, Eugène E. St. Germain, and 
Arthur W. Buckwell are cltizens of the United States, and of the state ol 
New York, and each of the défendants résides in the Southern District of 
New York and has a regular and established place of business in said district 

Patent No. 754,242 was granted to F. S. Rose on March 8, 1904, for a type- 
wiiting machine. And patent No. 948,553 was granted to F. S. Kose, deceased, 
G. F. Rose admlnistrator, on February 8, I&IO. The first of thèse patents 
was, through mesne conveyances, assigned to the complainant, and by as- 
sigument complainant also claims the exclusive right to make, use, and vend 
the inventions and discoveries patented in and by letters patent No. 948,553. 
A suit was brought to restrain the alleged infringement of both patents. A 
motion for a prellminary Injunction was made and was granted as to claims 
1 and 5 of patent Na 7.54,242 but was denied as to patent No. 918,553. 

Au appeal was taken to this court from an order granting the injunction 
as to the flrst patent and the order granting the injunction was aflirmed. 
181 Fed. 500. Subséquent to the granting of the prellminary Injunction de- 
fendant dlscovered the Carmona patent. No. 061,849, which had beeu granted 
prier to the patents issued to Kose. Upou motion of défendants an order 
was made amending the answer to include the Carmona and other patents 
among those which défendants alleged . fuUy and clearly described the inven- 
tions, or substantial and material parts thereof, daimed under the patenta 
in suit. 

The case came on for hearing under the amended answer, and, after tak- 
ing of testimony, it was decided that claims 1 and 5 of patent No. 754,242 
were anticipated by the Carmona patent, and that claims 1 to 7 of patent No. 
94S,55;î were invalidated by the Sholes patent, Na 568,630, and so much of the 
bill of complaiut as related to thèse claims was dismissed. The défendants 
conceded at the trial that claims 35 and 44 of patent No. 948,553 were valid, 
and a perpétuai injunction was ordered to prevent thelr infringement by the 
défendants, who were also ordered to account to plaintiff for profits ana 
damages as to those partlcular claims. 

The prellminary injunction previously granted was vacated. 

William R. Davis, Charles S. Jones, and Livingston Giflford, ail of 
New York City, for appel! ant. 

Julian S. Wooster and Clifton V. Edwards, both of New York City, 
for appellees, 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
case involves the validity of the Rose patent, No. 754,242, for im- 
provements in typewriters. The patentée realized that it would meet 
with public favor and answer a public need if a typewriting machine 
côuld be so constructed that it could be conveniently and readily trans- 
ported or carried from place to place as part of one's ordinary hand 
baggage To meet the demand for such a machine, the patentée made 
a machine that was light in weight and capable of being folded into 
a compact package, but which could also be readily unfolded into opér- 
ai ive condition. The folding and unfolding character of the machine 



STANDARD TTPEWRITEE CO. V. STANDARD FOLDING T. S. CO. 781 

was secured by means that in no way interfered with the proper oper- 
ative functions of the parts. The folding capacity was obtained by 
minimizing the cubical dimensions of the machine without disorganiz- 
ing or disassembling the parts. An unmechanical operator could turn 
the parts into their folded positions and secure less cubical dimensions 
for transportation purposes, and could also, by tuming them into their 
unfolded operative position, hâve the parts at once ready for use. 

Mr. Rose states in his spécification that his invention relates to im- 
provements in typewriters, in which he seeks "to produce a new con- 
struction of the support or carriage for the typeplaten or cylindrical 
roller which enables the same to be folded into compact relation to the 
keyboard, thus making provision for ready and convenient transporta- 
tion of the instrument." The folding of the platen carriage reduced the 
height of the machine and made a very compact package, with ail the 
délicate parts of the operative mechanism below the upper bars of the 
machine when the carriage was in its folded position. The machine 
was thus rendered transportable in a small and convenient package. 
At the same time the délicate operating parts were protected by the up- 
standing and horizontal bars of the f rame and carriage support. 

When this cause was before us in 1910, the question was whether 
the court below committed error in granting a preliminary injunction 
restraining the défendants from infringing the patent. We then held 
no error had been committed and sustained the injunction notwith- 
standing the patent in suit had never been adjudicated, as we thought 
the case came within well-recognized exceptions to the rule that an in- 
junction will not issue upon an unadjudicated patent. In the opinion 
of the court written by Judge Noyés we said : 

"Now it is old in many arts to fold devices In order to obtaln compact 
packages for storage or transportation. Tlius patents for folding caméras, 
folding gocarts, folding organs, and folding wheelchairs are sttown upon the 
record. If, however, tliese devices in other arts would négative Invention In 
going into the typewriter art and applying the folding principle, It does not 
foUow that the présent patent Is invalid. It may well be that the folding 
principle is so old that a patent merely for folding parts of typewriters upon 
other parts would possess no patentable novelty. But this patent Is for the 
folding of a spécifie part, the platen carriage, Into spécifie (overhanging) re- 
lation to another part, the keyboard, for a spécifie purpose, obtaining a com- 
pact and safe package. We think that it is not shown to be invalid by any- 
thing in arts other than that of the typewriter, and that we must look to 
that art if we are to find anticipation, or such a state thereof as négatives 
Invention.' 

But before the case came on for final hearing the défendants discov- 
ered the Carmona patent, No. 661,849, and upon motion an order was 
made amending the answer to include it and certain other patents which 
need not now be mentioned. 

Manuel S'. Carmona was a citizen of the Republic of Mexico, where 
he resided. On February 2, 1900, he filed in the United States Patent 
Office an application for a patent for a new and improved typewriter 
and the patent was issued to him on November 13, 1900. This patent 
was regarded in the court below as an anticipation of the claims made 
in the Rose patents. And the question which is now presented to the 
court is whether the court below was justified in its conclusion that 
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claims 1 and S of the Rose patent were anticipated by Carmona and 
were void. Frank S. Rose, at the time he applied for his patents, was 
a résident of Newarlc, in the state of New Jersey. In his spécification 
upon which patent No. 754,242 was issued, Rose declared : 

"The important features of the présent invention is the provision of means 
whereby the platen and its carriage may be folded into compact relation to the 
banlcs of lîeys, thus making provisions for convenient transportation of the 
instrument. In carrying ont this part of the invention I employ a foldable 
sectional construction of a frame adapted to support the carriage and the 
platen, and in the drawings this frame Is shown as consisting of two main 
parts, one of which is carried by the ad.1ustable stems 9, while the other part 
is pivoted to the uonfoldable part and serves as a track for the platen car- 
riage. The nonfolding part of the carriage frame thus far described consists 
of arms, 22, 23, arranged in horizontal positions to extend from the front 
sides of the stems 9 and having their rear portions secured ûrmly to said 
stems. The folding part of the carriage frame consists of arms 2i, 25 and a 
base-plate 26. Said arms 24, 25 of the folding member of the carriage frame 
normally lie alongside of the arms 22, 23, and the two pairs of arms are pivot- 
ed directly together, as at 27, in any suitable way. Said pivoted arms 24, 25 
are arranged to rest upon the arms 22, 2S when the carriage and the platen 
are adjusted in their operative positions, as in Figs. 1 to 4, inclusive, thus sus- 
taining the two parts of the frame in compact relation and skeletonizing the 
frame, so that the type-levers may work between the arms in a way to striKe 
against the platen 10." 

He defined daim 1 of the patent as follows : 

"(1) In a typewriter, a foldable support for a platen carriage having one 
of its members movable to an abnormal position in overhanging relation to a 
keyboard." 

And he defined claim 5 of the patent as follows: 

"(5) In a typewriter, the combination of a two-part foldable support and 
a carriage provided with a platen and mounted on the adjustable member of 
said support; said carriage and the adjustable member being movable into 
overhanging relation to a keyboard." 

Thèse two claims are the only ones in the patent that are alleged to 
hâve been infringed by défendants. 

The important feature of the patent has been stated. It is properly 
set forth by the patentée in the language quoted from his spécifica- 
tion: 

"The provision of means whereby the platen and its carriage may be folded 
into compact relation to the banks of keys." 

It is this feature which is specified in claims 1 and 5. And when 

, the case was before this court this was the feature which we pointed 

out as the distinguishing feature of the patent. If this distinguishing 

feature is found in the prior Carmona patent it necessarily invaHdates 

the patent. 

The sole question of importance is whether the Carmona patent 
clearly discloses in a typewriter a folding support for a platen car- 
riage having one of its members movable to an abnormal position in 
overhanging relation to a keyboard, as specified in claim 1, or a two- 
part foldable support and a carriage and platen mounted on the ad- 
justable member of the support and the carriage, the adjustable mem- 
ber being movable into overhanging relation to a keyboard, as specified 
in claim 5. 
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Carmona, in his spécification upon which patent No. 661,849 was is- 
sued, declared: 

"My invention relates to typewriters of that class In which a small num- 
ber of keys (for instance, flve) Is employed, which by their use, elther singly 
or in combination, govern the action of the type-locating mechanlsm and of 
a printlng device. One object of my présent Invention Is to provide means 
for locating the type which will be positive in action and which will not be 
liable to deteriorate by wear, and a further arrangenient of the parts, so that 
the movement of the carriage will be relatlvely slight, and to provide an Im- 
proved mechanlsm for effecting the impression." 

He then proceeded : 

"The typewriter box or casing consists of an L-shaped section ÎO, which 
forms the rear wall and the bottom wall of the typewriter box when closed, 
and another ILrshaped section 21 which, when the box Is closed, forms the 
front and top walls thereof. Joumaled in bearings 22 on the section 20 Is a 
shaft 23, extending lengthwise of the typewriter box, and on sald shaft is 
suspended so as to turn therewith the section 21. At the end of the shaft are 
arranged beveled pinions 2Jf wlilch engage similar pinions 25, arranged upon 
transverse shafts 26, which are journaled in the section 20 ; said shafts having 
rigldly attached thereto end pièces 27. Thèse end pièces are adapted to form 
feet for supportlng the section, 20, as shown in figures 6 to 9. It will be 
understood that when the section 21 is folded upward the shaft 23, wlth the 
pinions S^, will be tumed, and thls will cause the shafts 26 to turn also, so 
that the ends 27 will be folded upward to close the box formed by the sections 
SO, 21. Similarly when the section 21 is folded down intp the Bosition sliown 
in the drawings the ends 27 will automotically assume the positions shown." 

The Carmona patent is a complicated one, and covers a very compli- 
cated structure. The typewriter construction consists of five keys, 
which serve to operate the type carriage, moving it longitudinally. The 
type carriage is mounted in front of the platen and is moved bodily 
longitudinally to bring any one of the type bars opposite the printing 
point, and throws a hammer below the center of the carriage, when 
in a normal position, to move the type to printing point. The platen 
is mounted on a support and is moved to an upper or lower or inter- 
mediate position, as the case may be, to receive the impression of one, 
two, or three type characters on each of the type bars. It was sup- 
posed to be held by friction in its upper position, that being its normal 
position, and to be lowered into an intermediate and lower position by 
means of two keys at one side of the machine. The platen is rotated 
by an arm with a ratchet bail connection with the platen and by a 
thumb pièce on the end. It is operated by means of the bell crank and 
gear connection, with slide operated by the dépression of the key. On 
each dépression of the key the escapement mechanism opérâtes to move 
the platen one-letter space, and at the end of the word the space key 
is operated to cause the movement of the platen a double space, to 
make the space between the words. Each ofthe keys has a pin project- 
ing theref rom and works to confine the pins in operated relation with 
the straight and inclined slots of the sections of the type-locating bar. 
On the dépression of a key the pin takes the thrust and the entire energy 
of movement necessary to be imparted to the type-basket or carriage, 
the rack, and the associating parts. 

The typewriter manufactured under the Rose patent and sold under 
the name of Standard Folding Typewriter has the f eatures of the mod- 
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ern typewriter and is easy and convenient to operate. The typewriter 
made under the Carmona patent had only a small number of keys (five), 
which by their use either singly or in combination governed the action 
of a type-locating mechanism and oi a printing device. The key ac- 
tion of the Carmona machine is very différent from the key action of 
the Rose machine and of the modem typewriters with which the pubhc 
is to-day famihar. The mechanism for combining thèse five keys into 
the necessary number of letters is a compHcated one, and the greater 
part of Carmona's disclosure consisted of a description of the opéra- 
tion of the keyboard and type carriage. The Carmona machine ap- 
pears to hâve been a difficult one to operate. There were seven charac- 
ters which required ail five keys to be pressed at once. This could be 
done by pressing down "with the entire arm or hand." 

The key action of the two machines, however, does net now interest 
us. The Rose machine is, as we hâve seen, foldable, and so is the Car- 
mona machine. And it is with the foIdabiHty of the two machines that 
we are concerned. The main object of the Rose device as of the Car- 
mona device is the foIdabiHty of the machine. In the Carmona ma- 
cliine the carriage mechanism is entirely supported by one member of 
the box and, the key mechanism by another ; the two parts being hinged 
at one corner. In the machine of the Carmona patent the platen sup- 
port consists of two parts. In the machine of the Rose patent tlae 
platen support also consists of two parts. In the Carmona machine 
the frame is divided into "sections £0, £1," which are hinged together 
at êS. One of thèse parts 20 carries the platen and the other part SI 
carries the keyboard. In the Rose machine the frame is divided into 
two parts, consisting of the plate 26 and arms £Jf carrying the platen, 
and the part 5 carrying the kej'board ; thèse parts being hinged together 
at 27. Claims 1 and 5 of the Rose patent describe the arrangement as 
a foldable support for a platen carriage, one of whose members (26 
in the Rose patent and £0 in the Carmona patent) is movable to an ab- 
normal position in overhanging relation to a keyboard. In our opin- 
ion the function of Carmona's part £0 is the function of Rose's parts 
£6 and arms 24j and the function of Carmona's part £1 is the function 
of Rose's part S. The function of Carmona's part £1 and Rose's part 5 
is to support the keyboard, and the function of Carmona's part £0 and 
Rose's part 26 is to support the platen carriage. We think no valid dis- 
tinction can be drawn between Rose and Carmona as regards the spécif- 
ie typewriter mechanism parts carried by the respective platen sup- 
ports. In both machines the foldable platen carriage support carries 
the escapement rack, the line spacing knob, the bell and mechanism 
for ringing the same when the platen carriage approaches the end of 
the line, and the tension spring to draw the platen carriage toward the 
end of the line. In the Carmona machine the foldable platen carriage 
support has a key for operating dogs to accomplish word spacing, and 
a key to lower platen to the lowest position, and a key to bring the 
platen to intermediate position. And in the Rose patent the same sup- 
port has a key at the right of the platen to release the escapement, and 
a key at the left to release the grip of the paper. 

There is nothing in the Rose patent to confine its claims to a "stand- 
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ard" machine, nor to a machine with a "universal" keyboard. There 
is no indication or suggestion that its daim is limited to a universal 
keyboard. And there is no attempt to define what constitutes a "stand- 
ard" machine or a "universal" keyboard. We cannot discover that 
the patent has anything to do with the spécifie character of the key- 
board. The question of the validity of the patent and the question of 
the infringement of the patent is obviously not to be determined by the 
number of the keys constituting the keyboard, or by the number of the 
parts of the typewriter mechanism added to the foldable part of the 
platen support. 

It is a matter of no conséquence, for the purposes of this case, 
whether the type bars are carried by one or the other part of the fold- 
able support, or whether or not the particular mechanism for causing 
the keys to operate the type bars is identical, or whether the keyboard 
contains 5 or 25 keys, or whether the platen support is skeletonized 
so as to expose some of the parts even when the machine is f olded, or 
unskeletonized so as to completely inclose the entire mechanism when 
folded, or whether Carmona's platen support is a "box" and Rose's 
support is a "frame," or whether the operator folds the foldable part of 
the platen support down toward the keys or the keys up toward the 
platen. The one vital and important fact which stands out above ail 
else is that in both of thèse typewriter machines the platen support is 
foldable into overhanging relation with the keyboard. It is that fact 
which is décisive of this case, because it is that f eature which is the sub- 
ject of claims 1 and 5 of the Rose patent, and it is that feature which 
is clearly disclosed in the prior Carmona patent. 

The complainant's expert was asked on cross-examination what was 
meant in the Rose patent by the words in claim 1 "overhanging relation 
to a keyboard." He answered : 

"In the patent lu suit, 754,242, this foldable character of the platen car- 
rlage support into overhanging relation with the keyboard has for Its pur- 
pose prlmarlly to bring the parts into such relation that the cubic dimensions 
Gif the Instrument may be decreased in order to form a compact paclcage con- 
venient for shipment or transportation. A further object sought by the de- 
Bcribed characteristic Is to provide a proper framework protection for the 
délicate parts of the typewriter instrument during such transportation. 
Viewing the phrase quoted by your question in the light of the purposes and 
functions sought by the patentée, it is my opinion that thèse words mean not 
necessarily the relative position noted by your que.stion, but generally any 
position of the platen carnage support with relation to the keyboard of the 
typewriter substantially to secure the objects sought." 

The purpose thus defined was as fully accomplished in the Carmona 
patent by the f olding of the machine as it was in the Rose patent. 

It has been urged upon us in the argument that the Carmona device 
has been found commercially impracticable, and the machine has not 
been manufactured. One of the experts testified that he regarded the 
device as practical. He said, "I don't consider it an impractical device 
at ail." He was asked, however, "Hâve you ever seen a machine, other 
than this model, built on the lines of the Carmona patent that we hâve 
been talking about?" To which he rephed : "I hâve seen another ma- 
chine which has a key action similar to this Carmona patent, but I 
hâve never seen any other machine made to f old like this model in the 
223 F.— 6Q 
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Carmona patent." And it was further brought out that the machine 
he had seen was not a Carmona machine. It simply had a key action 
which was of the same gênerai character as that of the Carmona ma- 
chine. It must be conceded that the Carmona patent is a mère paper 
patent, but a machine constructed under it is shown to hâve been ca- 
pable of a limited, successful, practical opération. The patent is subject 
to the principle which we announced in Van Epps v. United Box Board 
& Paper Co., 143 Fed. 869, 874, 75 C. C. A. 77 (1906), when we said : 

"Where such patents, or tbe machines constructed under them, embody the 
principle covered by a later patent, the mère fact that they are not capable of 
successful practical working because of objections as to the minor matters 
of détail in construction will not deprlve them of their effect as défenses 
where they suffleiently disclose the Invention claimed In the later patent. 
Pickering v. McCullough, 104 TJ. S. 310, 319, 26 L. Ed. 749." 

The présent suit is said to be another instance of an attempt to de- 
feat a valuable invention by an abandoned "rusty relie." And our at- 
tention has been called to a décision which this court made in United 
Shirt & Collar Co. v. Beattie, 149 Fed. 736 (1907), in which it was said 
through Judge Coxe that : 

"If Fine did nothlng more than take an old abandoned failure and by the 
introduction of new and ingenious features, no' matter how simple they may 
be, couvert the rusty relie Into a living machine, which does the required 
work better, faster, cheaper than it was ever done before, he is entitled to the 
protection which his patent Is Intended to glve." 

The circumstances of this case are so unlike the circumstances of 
that case as to make what was said in that case inapplicable to the 
facts of this. In that case the Boxley patent, which was the "rusty 
rehc" alluded to, failed to disclose ail the éléments involved in the 
Fine device, and this fact, as the court declared, removed it at once 
f rom the list of anticipating références. In the case at bar the "rusty 
relie" of the Carmona patent discloses, in the opinion of the court, the 
distinguishing feature of the Rose patent. 

The thought of making a typewriter foldable can hardly be regarded 
as a substantial novelty, in view of the well-known practice of making 
numberless similar articles foldable, from pocket knives to bicyles, in- 
cluding folding caméras, folding wheel chairs, folding beds, folding 
baby carriages, folding telegraph instruments, and many other articles. 
The purpose in ail such cases has been to bring an extended article 
into a compact form, occupying little space for convenient transporta- 
tion. 

The problem of so placing the parts of a typewriter in a compact 
form that it could be easily packed in a small case and transported 
from place to place was not a particularly difficult one to solve. It re- 
quired some ingenuity but nothing more. This ingenuity Rose exer- 
cised. But this ingenuity, as we hâve seen, had previously been exer- 
cised by Carmona. He had folded a similar machine in a similar way 
and for a similar purpose. The broad idea is clearly shown by Car- 
mona. His claims read directly on Rose's device, and, being before 
Rose, his device anticipâtes. It may be conceded that the Rose type- 
writer is much the better typewriter. Carmona's machine may hâve 
been clumsy and inefficient and commercially unsuccessful; neverthe- 
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less, the broad idea of foldability was fully disclosed. The foldable 
support was there. It had one of its members movable to an abnormal 
position in overhanging relation to the keyboard. 

In the machine of the Carmona patent the keyboard is a perfectly 
definite thing and stays in its position when the typewriter is folded. 
The essential essence of the Rose invention, compactness, foldability, 
the protection of the inner parts, are ail présent in both the Carmona 
and the Rose machines. Carmona and Rose reached the same gênerai 
resuit — safe portability. And each reached it in the same way — ^by 
folding and unfolding the platen carriage over the keyboard. 

We do not find it necessary to enter upon any discussion of the 
second Rose patent. 

Decree affirmed. 



TAIGMAN V. FOESBERG et al. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 182. 

Patents «©=5328 — Validitt and Infringement— Anticipation bt Pbiob 
Use— Motor Conteol. 

The Taigman patent, No. 1,044,944, for a pulley brake for motor-con- 
trolled apparatus, and the Taigman, Wald & Britsch patent, No. 984,327, 
for a motor-controlled apparatus, both relating to control and brake ap- 
paratus for sewing machines operated by electric motors, held to disclose 
Invention, and not shown to hâve been antlclpated by prier use under the 
rule that, to establlsh such défense on oral évidence, the proof must be 
clear, satisfactory, and beyond reasonable doubt ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on an appeal from a final ïlecree entered 
in the District Court of the United States for the Southern District 
of New York, which decree was entered on September 21, 1914,, and 
dismissed the complainant's bill. 

The complainant is a citizen of the United States and a résident of the 
borough of Manhattan, clty and state of New York. The défendant is a citi- 
zen of the United States, residing in the state of New York, and maintains 
an established place of business within the Southern District of New York. 
David Wald is also a citizen of the United States and a résident of the bor- 
ough of Manhattan, city and state of New York. 

Hillary C. Messimer and Albert M. Austin, both of New York 
City, for appellant. 

Charles Podsenick, ûf New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit in equity arising under the 
patent laws of the United States. The plaintiff allèges that he is the 
sole owner of United States letters patent No. 1,044,944 granted to 
him on November 19, 1912, for pulley brake for motor-controlled 
apparatus. He also .allèges that he is the owner of an undivided two- 
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thirds interest in United States letters patent No. 984,327, granted on 
February 14, 1911, to himself and D. Wald and O. C. Britsch for 
motor-controlled apparatus ; the plaintiff's two-third interest in the 
said patent being his own undivided one-third interest arising from 
the grant, together with the interest of his coinventor, Britsch, which 
he has acquired by virtue of an assignment. David Wald, as the 
owner of the remaining one-third interest, having been requested by 
plaintiff to join in the suit, and having failed to do so, has been made 
a défendant. William Forsberg, the other défendant herein, it is 
alleged, is infringing the plaintiff's rights under both of thèse pat- 
ents. An injunction is sought, together with an accounting of the 
damages and profits. 

The patents in suit both relate to contre! and brake apparatus for 
sewing machines operated by electric motors. Power sewing ma- 
chines are driven at very high speed, and must be capal^le of beiiig 
started and stopped instantly. The treadle used to operate the ma- 
chine by foot power is utiHzed to move the speed control lever and 
apply the brake to the motor when the current is eut ofï. Counsel 
called attention to the fact that thèse machines are not used by skilled 
mechanics or electricians, and that therefore simplicity of construction 
and certainty of opération are essential to success. Moreover, it is 
necessary that the electric control or rhéostat should be so con- 
structed as to minimize or avoid danger of fire, as a spark escaping 
from the control box might easily set fire to the flimsy dress of the 
girl operator or the material being sewed. And it is important that 
the apparatus should be very compact, so as to occupy a very small 
space under the sev^ring machines. The patents in suit relate to im- 
provements which go to meet the requirements above stated. The 
claims in suit are of a limited character. In patent No. 984,327 the 
spécification states the object of the invention as follows: 

"An object of the Invention is to provide simple and efficient apparatus 
for controlling electric motors, which can be used for various purposes, though 
partlcularly useful in connection with motor-driven sewing machines or the 
like, which Is rapid and positive In opération, which can be operated by 
means of a pedal, and which, when the pedal or corresponding part is re- 
leased, automatically stops the motor." 

And in patent No. 1,044,944 the spécification states the object of 
the invention as follows: 

"An object of my invention Is to provide a readlly actuated brake mechan- 
ism for slmultaneously manlpulatlng the brake to apply the same when the 
power Is shut off, said mechanism having means for adjusting the support 
of the brake whereby the wear in the latter may be taken up and the ef- 
fectiveness of the brake action varied." 

If the patents are valid, infringement is admitted. To defeat the 
patents, défendant relies upon oral testimony as to prior uses; the 
testimony being unsupported by any documentary or record évidence. 
The défendant claims that the inventions of the patents were in pub- 
lic use more than two years before the patents were granted. A 
number of patents were set up in the answer, but none of them were 
referred to by défendant at the trial. 



TAIGMAN V. FOKSBERG 789 

The Suprême Court of the United States, in the case of the Barbed 
Wire Patent, 143 U. :S. 275, 12 Sup. Ct. 443, 450, 36 h. Ed. 154 
(1892), held that when an unpatented device, the existence and use 
of which are proven only by oral testimony, is set up as a complète 
anticipation of a patent, the proof sustaining it must be clear, satis- 
factory, and beyond a reasonable doubt. The court in the course of 
its opinion, which was written by Mr. Justice Brown, said: 

"We hâve now to deal with certain unpatented devices, claimed to be com- 
plète anticipations of tliis patent, ttie existence and use of whicli are proven 
only by oral testimony. In view of the unsatisfactory character of such tes- 
timony, arlsing from the forgetfulness of witnesses, their llability to mistakes, 
their proneness to recollect things as the party calling them would hâve them 
reeoUect them, aside from the temptation to actual perjury, courts hâve not 
only imposed upon défendants the burden of proving such devices, but hâve 
required that the proof shall be clear, satisfactory, and beyond a reasonable 
doubt. Witnesses whose memories are prodded by the eagerness of interested 
parties to elicit testimony favorable to themselves are not usually to be de- 
pended upon for aceurate information. The very fact, which courts as well as 
the public bave not failed to recognize, that almost every important patent, 
from the cotton gin of Whitney to the one under considération, bas been at- 
tacked by the testimony of witnesses who imagined they had made similar dis- 
coveries long before tlie patentée had claimed to hâve inveuted bis device, has 
tended to throw a certain amount of discrédit upon ail that class of évidence, 
and to demand that It be subjected to the closest scrutiny. Indeed, the fre- 
quency with which testimony is tortured, or fabricated outright, to build up 
the défense of a prlor use of the thing patented, goes far to justify the pop- 
ular impression that the Inventor may be treated as the lawful prey of the 
infringer. ïhe doctrine was laid down by this court in Coffln v. Ogden, 18 
Wall. 120, 124 [21 L. Ed. 821], that 'the burden of proof rests upon him,' 
the défendant, 'and every reasonable doubt should be resolved against him. 
If the thlng were embryotic or inchoate, if It rested In spéculation or experi- 
ment, if the process pursued for its development had failed to reaeh the 
point of consummation, it cannot avait to defeat a patent founded upon a 
discovery or invention which was completed, while in the other case there 
was only progress, however near that progress may hâve approximated to 
the end in view.' This case was subsequently cited with approval In Cantrell 
V. Wallick, 117 U. S. 689, 696 [6 Sup. Ct. 970, 29 L. E'd. 1017], and its princlple 
has been repeatedly acted upon in the différent circuits. Hitchcock v. Tre- 
maine, 9 Blatchf . 550 [Fed. Cas. No. 6,540] ; Parham v. American Button-Hole 
Machine Co., 4 Fish. Pat. Cas. 468 [Fed. Cas. No. 10,713]; American Bell 
Téléphone Co. v. People's Téléphone Co. [C. C] 22 Fed. 309." 

And prior to the décision in the Barbed Wire Patent, Judge Coxe, 
in Thayer v. Hart (C. C.) 20 Fed. 693, had said : 

"The rule In such cases is very strict. It is so easy to fabrlcate or color 
évidence of prier invention, and so difflcult to contradict it, that proof has 
been required which does not admit of reasonable doubt. Where interests 
so vital are at stake, where Intervening years hâve made perfect accuracy 
well-nigh impossible, where an event, not deemed important at the time, has 
been crowded from the memory and obscured by the ever-varying incidents 
of an active life, it is not difflcult to imagine that even an honest man may be 
led erroneously to persuade himself that the fact accords with his inclination 
concerning it The évidence of prior invention is usually entirely within the 
control of the party assertlng it, and so wide is the opportunity for décep- 
tion, artifice, or mistake that the authorities are almost unanimous in holding 
that it must be established by proof clear, positive, and unequivocal. Nothing 
must be left to spéculation or conjecture." 

In the light of what the Suprême Court has said as to the testimony 
in such cases, let us look at the testimony relied upon in the case at 
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bar to defeat the plaintiff's patent. The witness Freedman, who was 
called by défendant, testified that he had been in the electric trade for 
10 years. He was handed a control box, and he testified that he had 
made boxes just like it in New York in 1907. This was four years 
prior to the grant of patent No. 1,044,944. lie was asked whether he 
sold them, and answered, "I sell them a wbole lot." He was then 
asked, "That is one of them?" referring to the one in his hand.. He 
answered, "That is it, and the name is on the cover, toc." He was 
then shown one of complainant's boxes (Exhibit D), and testified that 
complainant made it and sold it in New York in 1906. This was six 
years prior to the application for the first of the patents in suit. He 
was then asked whether complainant sold boxes like that in New 
York, and replied : 

"I could not prove tlie place that he sold It. For eight years he sell boxes, 
or nine years he sell the boxes." 

But Freedman's testimony was unreliable. The name on the cover 
of the box he said he made in 1907 was "Freedman & Stern." But 
his own testimony shows that the firm of Freedman & Stern did 
not corne into existence until 1909. There was also cast into the 
cover of the box the words "Patent pending." If this had been true, 
it would hâve been important, for the date of the application would 
hâve tlirown light on the subject. If he had said there was an applica- 
tion, he would hâve been obliged to produce it to show its date. 
If he had said there was no application, he would hâve shown that 
he was guilty of a false marking of his box. To escape from this 
dilemma he said on cross-examination that he had paid a lawyer $25 
to draw up an application, but that he had never received from the 
lawyer any application, and had never gone back to demand the re- 
turn of the money he had paid him. Asked the name of the attorney 
his reply was, "It is so long ago I could not pick out the name." 
It appears, too, that Freedman made an affidavit on the motion for 
a preliminary injunction for the purpose of proving two of the prior 
uses, and in that affîdavit made no mention whatever, and gave no 
hint, of any prior use by himself. It seems to us altogether improb- 
able that, if there had been any prior use in Freedman, he would hâve 
overlooked the fact and failed to include it in the affidavit he made 
as to prior use in others. In considération of ail thèse circumstances, 
we are forced to conclude that the testimony of Freedman utterly 
fails to establish beyond a reasonable doubt a prior use in him for 
two years before the applications for the patents in suit. Indeed, his 
testimony is so far from proving it beyond a reasonable doubt that 
it créâtes almost a conviction in our minds that there was no such 
prior use in him. 

The other witness relied upon to establish the two years' prior use 
was one Desure. He was asked whether he knew when starting 
boxes with a brake, Freedman's were first made, and he answered : 

"Abont eight years ago. It 5s 1908, I believe it was — now, let me see, was 
it 1906? Only about six years ago, I believe." 

Now it may be said of this witness, as was said of Freedman, that 
he, too, made an affidavit to be used on the motion for a preliminary 
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înjunction for the purpose of proving prior use, and he, too, neither 
mentioned nor hinted at any prior use in Freedman. Under the cir- 
cumstances, the testimony of Desure, like the testimony of Freedman, 
cannot be accepted as establishing beyond reasonable doubt a prior 
use in Freedman. And thèse were the only witnesses to the com- 
plainant's alleged two years' prior use. There is nothing but the un- 
supported recollection of thèse two witnesses, who may easily hâve 
been entirely wrong in fixing the date. Moreover, no claim was made 
that the particular box shown to thèse witnesses and introduced in 
évidence was made or sold more than two years prior to the apphca- 
tion date of either patent in, suit. At most the claim was that boxes 
like it were made and sold more than two years prior to the date of 
application for either of the patents in suit. The witnesses may easily 
hâve been mistaken in their' recollection of the construction of the 
boxes they had in mind. It was on this défense of the prior use that 
the court below relied in holding the patents invalid. The complain- 
ant believed that this testimony of Freedman and Desure fell so far 
short of sustaining the burden of proof as to prior use that he de- 
clined to examine any witnesses in rebuttal. 

We do not find it necessary to say anything concerning the loose 
testimony of Desure that boxes like Exhibit E had been on the mar- 
ket he was "almost sure for 14 years ; perhaps a year less ; perhaps 
13 years." Exhibit E was a Diehl box, and as the Diehl Manufac- 
turing Company was an old and established concern in Elizabeth, N. 
J., it would bave been easy to establish by their records and their 
officiais the facts as to this box. Moreover, the two Diehl patents 
were in évidence, and it appears that one of them was taken out in 
1890, and the other in 1909, and neither of them shows a box having 
the features of the patents in suit. 

The trial judge thought the case not strong upon any point, but 
as the évidence introduced by défendant to show the prior use had 
not been controverted by plaintifï he declared he might consider the 
testimony as to prior use "as strong, satisfactory, and sufficient to 
the exclusion of a reasonable doubt to establish the défense," and "as 
sufficient for defendant's purpose." The plaintiff, however, contends 
that the évidence was sO' weak on the subject of prior use that he was 
not called on to rebut it. His counsel asserts that it would be rev- 
olutionary if patents granted by the government were to be de- 
clared invalid by the courts on such "flimsy" évidence as the défend- 
ant ofïered in this case, and we are told that if the décision below is 
affirmed "it will be necessary to rewrite ail of the text-books on pat- 
ents." Though this states the proposition in stronger language than 
we should care to adopt, we agrée with him in thinking that the évi- 
dence of prior use was insufficient. 

We hâve examined ail the testimony in the record, to discover 
wbether the évidence is of such a nature as to bave made it the duty 
of the complainant to overcome the strength of it by additional tes- 
timony to controvert that produced by défendant. We do not think 
it was. The rule is well established that the presumption is against 
two years' public use or sale, and the burden is upon the one alleg- 
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ing it to establish it by proof beyond a reasonable doubt. Testing the 
proof by which the défendant sought in this case to overcome the pre- 
sumption in the plaintiff's favor, we are of the opinion that it was 
wholly insufficient for the purpose. If the patents are to be held 
void, it must be upon stronger and better testimony than was pre- 
sented. 

The decree dismissing the bill is reversed, with direction to enter 
a decree for an injunction and an accounting. 



PERKINS GLTJE CO. v. SOLVA WATERPROOF GLUE CO. et al. 
(District Court, N. D. Illinois, E. D. June 19, 1915.) 
No. 127. 

1. Patents iS=>328 — ^Validitt and Infringemest — Starch GtrE. 

ïhe Perkins reissue patent, No. 13,430 (original No. 1,020,655), and the 
Perkins patent, No. 1,020,656, each for a procès of making starch glue 
and the resulting product, were not anticipated by patents or processea 
in use in the paste-making art, disclose invention, and are valid; also 
held infringed. 

2. Patents <S=527 — Invention — Adaptation to New Use. 

If an inventor flnds a chemical substance devoted to a partlcular use, 
conceives the idea of applyiug it to a new purpose, and on experlment 
discovers that the substance must be treated in a particular way to suit 
his purpose, which method of treatment is essential to his end, but of 
less importance in obtaining the prior art results, he may be a real in- 
ventor, even though he sélects a spécifie treatment in an occupled fleld. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. <S=327.] 

In Equity. Suit by the Perkins Glue Company against the Solva 
Waterproof Glue Company, the Burch-Kane Company, Lov^rell R. 
Burch, and Thomas B. Kane. On final hearing. Decree for com- 
plainant. 

Brown, Hanson & Boettcher, of Chicago, 111,, and Wm. Houston 
Kenyon, Robert N. Kenyon, and Gorham Crosby, ail of New York 
City, for complainant. 

Rector, Hibben, Davis & Macauley, of Chicago, 111., and Livingston 
Gifford, of New York City, for défendants. 

SANBORN, District Judge. [1] This is a suit for infringement 
of United States reissue letters patent No. 13,436 and United States 
original letters patent No. 1,020,656; the claims relied upon being 
Nos. U, 13, 16, 19, 20, 24, 28, 30, 31, 32, 37 and 38 of the reissue 
patent and Nos. 1, 2, 3, 6, 7, and 9 of patent No. 1,020,656. Both 
patents were applied for by Frank G. Perkins, and issued to the com- 
plainant. 

The patents relate to the process of making starch glue, also to 
the glue itself ; cassava starch being pref erably employed. The first 
or reissue patent covers in its first step the use of acid and beat, but 

«=»For other casea see same toplc & KEY-NUMBBR 1d ail Ke^-Numbered Dlgests & ludexei 
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the second employs an alkali without beat. Hence the first is called 
the acid, and the second the alkalij patent. The process is described 
in the second patent thus : 

"As an illustration of my process, I preferably take the cassa va carbohy- 
drate in dry form and mix wlth it a small amount of water and provide 
agitation. To this batcli I then add preferably from % per cent, to 1 per 
cent, by welgbt of sodium peroxid in the form of a solution of substantially 
20 parts of water to 1 part of peroxid by weight Shortly before or after 
this treatment I also add % per cent, to % per cent, by weight of caustic 
soda In the form of a solution of about 10 parts of water to 1 part of caustic 
by weight. Thèse proportions of reagents are based upon the weight of dry 
materials. This mixture is more or less continu ously agitated for about 12 
hours, but without the application of beat. The batch is then removed and 
dried, and is made ready for shipment to the consumer in dry form, if it is 
net to be used at the place where made. The glue base Is preferably left in 
this condition until just before it is deslred to use it, when it is treated in 
accordanoe with the second part of my process. The dry material obtained 
from the first part of my process Is mixed with preferably from 2 to 3 parts 
by weight of water, according to the economy and strength of glue joint de- 
slred. A llguid suspension is thus formed, which is agitated and treated with 
a reagent which will act to dissolve the material. I believe the resuit is a 
colloïdal solution. For this purpose I preferably use an aqueous solution of 
caustic soda or potash, using from 6 to 10 per cent, of the weight of the dry 
powder, of dry caustic soda, or équivalent of caustic potash. The alkali is 
best added in the form of a solution of from 33 per cent, to 50 per cent. 
strength." 

Claims 7 and 9 are given as most nearly expressing the two steps 
ref erred to : 

"7. The process of making a wood glue, which consists In agitating a 
starchy carbohydrate or its équivalent with a solution of sodium peroxid and 
caustic soda to decrease the water absorptive properties of the carbohydrate 
without rendering the carbohydrate materially soluble in water, to properly 
proportion the viscosity, adhesiveness, and cohesiveness resulting when the 
carbohydrate is dissolved to form glue, and dissolvlng the product thus pro- 
duced with caustic soda, or its équivalent, and about 3 parts of water or less, 
to produce a glue for application." 

"9. The process of making glue, which consists in treating a sultable amyla- 
ceous material in two stages, in the flrst stage treating it wlth sodium peroxid, 
or its équivalent, and caustic soda, or its alkali équivalent, and in the second 
stage treating with caustic soda, or its équivalent, to form an alkaline wood 
glue." 

It is claimed for Perkins that he was the first to produce wood glue 
from starch which could be used in the wood veneer art with results 
equal to animal glue, and that he was able to get this resuit only after 
the most extended and patient experiment for a number of years. 
It is conceded that starch sizes and pastes had been produced by oth- 
ers, but it is said he was the first to discover the suitable proportion 
and co-ordination of the variable factors of the two successive steps; 
the first a slow and partial starch-degenerating step, and the second 
an alkaline dissolving step, so regulated as to make the product like 
good animal glue of the proper viscosity to be spread by machinery 
over a large surface, and of suitable cohesiveness in itself and ad- 
hesiveness to the wood, and possessing pénétration and holding power, 
as well as being moisture proof and not affected by beat or drought. 
It is also claimed that substantially ail the prior art was considered 
by the Patent Office on Perkins' applications, and that he was granted 
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a German patent after strenuous opposition, and upon a full hearing, 
accompanied by actual experiments and tests. 

There are many prier patents covering vegetable paste, size, and 
mucilage. Of thèse are the French patent to Ferdinand Virneisel, 
Nî). 337,001, issued November 16, 1903; the German patent to Ger- 
son & Sachse, No. 167,275, of January 31, 1906 (which is the German 
édition of Virneisel) ; the German patent to Kantorowicz, No. 88,468, 
of August 7, 1896; and the American patent to Higgins, No. 579,872, 
of 1897. Of thèse the best examples are Virneisel and Gerson & 
Sachse. If the patents in suit were only for sizes, pastes, or mucilages, 
they could only be sustained as covering spécifie processes. But it is 
claimed that Perkins was the fîrst to teach the practical art of mak- 
ing vegetable glue equal to animal glue, and that, even if his glue base 
is substantially the same as that of Virneisel (which is not admitted), 
he applied it to a new use of great utility by producing a cheaper 
adhesive, as good as animal or hide glue, less objectionable as to odor 
and in other respects. It is further claimed that défendants deliber- 
ately appropriated the Perkins base after it had become successful, 
by sending an agent to the Perkins manufactory under a false name, 
hiring a Perkins foreman, advertising that they could produce the 
Perkins base, and using the identical process for awhile, and then 
changing it only in an unimportant particular. 

Défendants do not make, use, or sell the Perkins glue as it is after 
the second step, ready to apply to the wood vencers. They only make 
the Perkins glue base, and sell it to wood veneer manufacturers, who 
are equipped with the tanks, pipes, rolls, and other machinery used 
for spreading tbe product. If they do not infringe, therefore, by pro- 
ducing the base, they can be held as infringers only if the facts jus- 
tify a finding of contributory infringement. 

The veneer gluing industry is now very extensive. Veneers are 
made with from two to five layers, often with the grain at right an- 
gles in the adjacent sheets, and are very strong, durable, and orna- 
mental. Before the Perkins invention the more expensive animal glue 
was used exclusively for this purpose, but the former may now be 
used as a substitute. It must, however, hâve a large footage in or- 
der to compete. One pound should cover an average of 50 square 
feet. It must be spread by machinery, hâve the proper consistency 
to flow through feed pipes to the spreading rolls, properly penetrate 
the wood as well as cover its surface, and must not penetrate too far 
so as to leave an empty joint. It must be homogeneous and nonge- 
latinous, and above ail possess great cohesive strength and great ad- 
hésion to the wood. It should dry rapidly, and never contract ma- 
terially, so as to destroy cohésion. The necessity or desirability of 
thèse qualities, and others which might be mentioned, shows the ex- 
acting character of the glue veneer art, so it is not strange that it 
should require such long and patient experiment as the testimony 
shovi^s. 

The Perkins invention has been very successful. Millions of pbunds 
of what is called the glue base (being the product of the fîrst step of 
the alkali patent) are sold each year. Apart from certain equities 
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and presumptions favorable to the complainant, the following ac- 
count of the prior art and défendants' practice, written by défendants' 
counsel, is a clear and generally fair statement: 

"At the time Perkins entered thls fleld It had long been old to form ad- 
hesives by dissolving starch in a suitable aqueous solution in différent propor- 
tions o£ starcli to solution, according to the use to which the adhesive was to 
be put. The starch solutions so formed were used in various relations as 
substltutes for animal glue, as in sizings and eoatings of various kinds, as 
well as In the gluing together of bodies of wood and the like. The solvents 
more commonly employed were hot water and cold dilute aqueous solutions 
of caustic soda ; the former being used where it was désirable to avoid 
staining or other iujury by the caustic, and the latter to dispense wlth 
beat. The caustic solvents were also sometimes heated. 

"Starches as found upon the market, then, as now, had différent degrees of 
solubility, depending on the sources from which they were derived, the pro- 
cesses by which they had been separated froni the plant, and their subsé- 
quent treatment. Consequently, when dlssolved under the same conditions 
they would yield adhesives of différent degrees of fluidity, dépendent upon 
the solubility of the starch. It was established commercial practice to treat 
the less soluble raw starches, which would not, without excessive water, yield 
sufflclently fluid solutions for the various purposes for which they vi'ere 
designed, with reagents to increase thelr solubility, after which they were 
dried and placed upon the market The degree of solubility of the starch 
depended on its original condition and the extent to which the treatment was 
carried, and varied from the substantial Insolubility of raw starch to the 
ready solubility of soluble dextrin or glucose. For some uses of such adhe- 
sives one degree of solubility was désirable, and for other uses another. Thus, 
where a very thin, penetrating, easily absorbed coating, readily soluble in 
cold water, was desired, as, for example, for envelopes, postage stamps, and 
the like, glucose or soluble dextrin was best. For starches for certain laun- 
dry purposes and sizings, a material less soluble in cold water was advanta- 
geous. Différent sizings demanded différent degrees of solubility. By stop- 
ping the process of degeneration or modification of the starch at the proper 
point, any required degree of fluidity within wide limits eould be attained. 

"The process is a progressive one, as before pointed ont, and slnce some of 
the starch grains are more readily affected by the reagent than others, at 
any particular stage of the treatment a batch contains grains in différent 
stages of degeneration or solubility. Thus, at one point of the treatment the 
batch will contain dextrin along with other less modified starch granules. 
It had long been known at the time Perkins entered the fleld that dextrin 
was a weaker adhesive than less fully treated starch, and that therefore, to 
get a maximum strength of product the treatment should not be carried to 
the point where dextrin, which is soluble at ordinary températures, is 
formed. Therefore, when an adhesive with great strength was desired, care 
was taken to stop the treatment at a point where little or no dextrin had 
been formed in the batch. Now, as before stated, it is désirable in ail adhe- 
sives to obtain the necessary degree of fluidity with as little water as possi- 
ble, since the latter must be eUminated by drying in setting the material. 
For this reason it was recognlzed as désirable to carry the process as far as 
possible without the formation of the objectionable dextrin, and thus secure 
a maximum fluidity without détriment to the strength and adhesive qualitles 
of the material. 

"Many différent reagents can be and hâve been employed to effect this de- 
generation, and among them the very reagents employed by défendants. We 
find in a single prior art patent the préparation of the identical glue base 
or material by degenerating starch to the same point to which défendants' 
material Is modified, by the same reagents, and by the same method. This 
material, as stated by the patent, was put upon the market in the same form 
that défendants' material ia put upon the market, and was sold, to be dis- 
solved by the user in a solvent containing the same aqueous solution, of the 
same reagent, of the same concentration as défendants' customers employ. 
The only différence between the process of this particular patent and the 
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practice ot défendants Is In the use to wMch the glue material Is put and 
the conséquent différence of dilution of tlie solution thereof. The patentée 
refers to the use of his adhesive for dressing or flnishing, i. e., sizing or stlf- 
fening fabrics, while défendants and thelr customers employ the material for 
sticking veneer layers together. Therefore the prior art patentée uses and 
describes a relatively dilute solution, while the défendants employ a relative- 
ly heavy solution. No other différence exists. It is the défendants' view 
that this différence is an immaterial one, especially in view of the fact that 
similarly modified starch had been dissolved in aqueous solution in substan- 
tially the same proportion of starch to water employed by défendants, to make 
a glue for the same purpose as that for which défendants' glue is employed, 
to wit, to glue wood together, and otherwise as a substitute for animal glue." 

In addition to the défense outlined in the quoted statement, de- 
fendants urg-e that complainant has raised a false issue by comparing 
its présent product and process with the prior art, instead of so com- 
paring the products and processes disclosed in the two original Per- 
kins applications. They urge that it is a false issue to take ail the 
discoveries as to proportions, manipulation, and apparatus up to the 
présent time, and the présent product itself, and set them off against 
Virneisel ; the true question being : What did Perkins show when he 
went into the Patent Office? and what did Virneisel, Kantorowicz, 
Higgins, and other prior inventors disclose by their prior patents? 
This claim of défendants treats ail the material amendments made 
during the Patent Office proceedings as new matter, not authorized by 
law, and hence to be rejected. 

In order further to get the full force of défendants' position (so far 
as may be without giving the full argument), it should be said Per- 
kins merely occupied a particular part of a prediscovered field. The 
important question was how far the starch should be degenerated in 
the first step of the process. Défendants' counsel say: 

"The two extrêmes were the untreated starch insoluble in water at one 
end of the Une, and at the other end the dextrinlzed product soluble in cold 
water. Between thèse two extrêmes lay a range or a field of varying de- 
grees of degeneratlon. But this intermediate field had already been discovered, 
entered, and described by many Inventors, includlng Virneisel, Kantorowicz, 
Brueder, etc. Ail of thèse inventors had expressly described as preferred that 
degree of degeneratlon just short of solubility in cold water, as we wUl later on 
more particularly show. Therefore, when Perkins appeared upon the scène, 
nothing remained that he could posslbly do excepting to sélect some other 
spécifie degree within this field or range. Inevitably his invention, if any, 
must be one of slmply narrowing or limitation, and it is from this standpoint 
that ail the questions in the case must be viewed, including questions as to 
new matter introduced after the original applications were filed, and par- 
ticularly after the death of Mr. Perkins." 

[2] It seems obvious that this contention would be perfectly sound 
if the Perkins patents related to a new form or process of an old 
product. But how is it to be regarded when applied to a new product ? 
If an inventor finds a chemical substance devoted to a particular use, 
conceives the idea of applying it to a new purpose, and on experiment 
discovers that the substance must be treated in a particular way to 
suit his purpose, which method of treatment is essential to his end, 
but of less importance in obtaining the prior art results, it is apparent 
diat he may be regarded as a real inventor, even though he sélects 
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a Spécifie treatment in an occupied field. If he were making only a 
paste, as others had donc, it might not be invention to sélect part of 
the old field of experiment, although he might thus produce an im- 
proved paste. But he discovers a novel and valuable use for the old 
product, which he modifies to suit the new purpose. In connection 
with his new and useful resuit, and as against a person who produces 
the old product as modified, and who sells it for the new purpose, he 
is an inventor, entitled, not only to restrain such sale, but also the 
manufacture or use of the product. 

Two cases in this circuit may be referred to as supporting and il- 
lustrating this position: Kuehmsted v. Farbenfabriken, 179 Fed. 701, 
103 C. C. A. 243, affirming (C. C.) 171 Fed. 887 (the Aspirin Case) ; 
and Hoskins Mfg. Co. v. General Electric Co. (D. C.) 212 Fed. 422, 
affirmed 224 Fed. 464, 140 C. C. A. 150 (the Calorite Case). In the 
Aspirin Case, Hoffman took the exact formula of an old chemical 
powder formed from acetic acid and salicylic acid, and discovered 
a method of purifying it so as to enormously increase its médicinal 
properties. There was another way to purify it, and the évidence did 
not show just how défendant did this; yet he was held as an infringer. 
Hère were the two steps analogous to the glue process. One was 
old; the other new, and with an improved resuit. The Calorite Case 
relates to the nickel-chromium wire used in electric flatirons, toasters, 
etc. The inventor claimed only a new use for an old alloy, and his 
invention was sustained. Judge Kohlsaat cites many cases of the 
new use of old materials in which the patents were held good. 

The patents are meritorious and valuable inventions, and hâve been 
successful. They should not be narrowly construed, but treated as a 
distinct advance in the art, achieved only by long and exhausting 
trials. I think they should be sustained. 

In regard to infringement the évidence shows that the défendants, 
or some one acting for them, sent agents to the Perkins plant in Flor- 
ida about the time the patents were applied for, to find out what was 
going on there. Shortly after this one of the défendants went there 
under an assumed name. Mr. Warren, foreman of défendant com- 
pany, formerly worked for the Perkins Company, and applied for a 
position with défendants, telling them that he knew how to make Per- 
kins glue, and later he was hired for the purpose of making glue from 
cassava starch, which he had been doing in the Perkins plant. 

Défendants make their glue in substantially the same way as the 
Perkins Company, except that in the first step of the process défend- 
ants use sal ammoniac in addition to caustic soda. Défendants' posi- 
tion is that the Perkins patents are so limited that this change of the 
first step avoids infringement. Their counsel state the matter thus: 

"Long prior to the issue of the patents in suit défendants were engageo 
In the treatment and sale of starch for ttiis purpose, and at the time the 
patents issued the défendants' process involved the use of peroxid of soda and 
caustic soda as the reagents for degenerating or modifying starch. After 
plaintiffi's patents Issued and had corne to the attention of défendants, the 
process was changed from the use of caustic soda and peroxid, which was 
claimed in one of them to the use of the présent solution of peroxid of soda 
and sal ammoniac, which, as wUl later appear, are reagents long employed for 
the purpose lu the prior art." 
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Défendants used the Perkins process until August, 1912, and then 
changed the first step as f ollows : Instead of using 14 per cent, per- 
oxid and 1^ per cent, caustic, they used % per cent, peroxid, omitted 
the caustic, and added 1/4 Per cent, sal ammoniac several hours later. 
The Perkins tests were used to détermine when the starch had been 
properly processed. The witness Hase testified that he demonstrated 
the Solva glue in 1913 and 1914 in practically the same way the Per- 
kins glue was used in the plant of the St. Louis Basket & Box Com- 
pany, where he had been foreman. This is the second step of the pro- 
cess. On January 5, 1912, the Solva Company wrote to Gorham 
Bros, thus: 

"For some tlme we liave been trying to interest you in our Solva glue, and 
due to the fact that we are to-day making glue identically as that whlch you 
aro getting from the Perkins Glue Company — in other words, we bave in our 
employ the glue maker and chemist who were witli the Perkins Company 
for 11 years past — we can furnish the same glue as what you are using." 

As to the use of the Perl-cins second step, the Solva Company wrote 
Gorham Bros. April 12, 1912, as f ollows: 

"This glue you can use at the rate of 21/3, or 2% pounds of water to one 
pound of glue, caustic to be used 7 per cent, to the cold mixture and 3 per 
cent, with beat. Some of the trade are using the 3 per cent, mixture, which 
avoids the staining of wood." 

It often happens that cassava glue base can be used without any 
processing by the first step, in which case it is tested and sent to cus- 
tomers in its original state. Infringement clearly appears. 

I hâve carefuUy considered the défense of prior use, and am fully 
satisfied from the évidence that Perkins never perfected bis inven- 
tion until the spring of 1907; bis applications having been filed No- 
vember 2, 1908. Ail his practice up to about the earlier date was ex- 
périmental. 

As to the amendments to the spécifications in the Patent Office, I 
think they were not new matter, but only in the Une of making the 
real invention clearer. 

There should be a decree adjudging infringement of claims 13, 16, 
19, 24, 28, and 38 of the acid patent, and 2, 6, 7, and 9 of the alkali 
patent, and for an accounting, as prayed, and injunction, with costs. 



tJNITED STATES v. BYRON et al. 

(District Court, D. Oregon. May 3, 1915.) 

No. 6726. 

United States <S=>121 — "Claim Against the United States" — Feaud — 
"Wbitino in Support of Ant Claim." 

A preliminary swom application for the purchase of land under the 
Timber and Stone Act, conferring merely the privilège of purchasing 
land on compliance with the law and rules of the Land Department 
made in pursuance thereof, is not a "writlng in support of, or in re- 
lation to, any claim," within Cr. Code (Act March 4, 1909, c. 321, § 29, 
35 Stat. 1094 [Comp. St 1913, § 10193]), punishlng présentation of any 

^=3For other cftses em same topic & KBY-NUMBER in ail Ker-Numbered Dlgesta & Indexe» 
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writing in support of, or in relation to, any claim, with Intent to defraud 
tlie United States, knowing the same to be false, altered, forged, or 
counterfeit, since a claim, witliln the statute, is a demand of somettiing 
from tlie United States on the ground of right, as the assertion of a 
right to the title, possession, or ownership of property, or the affinning 
of a debt, obligation, or the like, and to constitute the crime there must 
be such an account claim existing or pending, and the false writing 
must be presented In support of, or In relation thereto. 

[Ed. Note.— For other cases, see United States, Cent Dig. § 109; 
Dec Dig. (S=»121. 

For other définitions, see Words and Phrases, First and Second Séries, 
Claim.] 

Carlos Iv. Byron and another were indicted for crime. Demurrer to 
indictment sustained. 

Clarence L. Reames, U. S. Atty., of Portland Or., for the United 
States. 

P. V. Davis and E. M. Comyns, both of Seattle, Wash., for défend- 
ants. 

BEAN, District Judge. Défendants were indicted for a violation 
of the latter clause of section 29 of the Criminal Code, which reads 
as follows: 

"Whoever shall transmit to, or présent at, or cause or procure to be trans- 
mitted to, or presented at, any office or offlcer of the govemment of the United 
States, any deed, power of attomey, order, certifieate, receipt, contract, or oth- 
er writing, in support of, or in relation to, any account or claim, with intent to 
defraud the United States, knowing the same to be false, altered, forged, or 
counterfeited," etc., shall be punished accordingly. 

It is alleged in the indictment that on June 9, 1914, the défendants 
did knowingly and feloniously transmit to and présent at, and cause to 
be presented to and presented at the United States land office at Rose- 
burg, Or., a certain false and fraudulent writing in support of or in 
relation to a claim against the United States, with intent to defraud 
the United States, knowing the same to be false. The writing is set 
out in the indictment, and consists of the preliminary sworn state- 
ment or application of one Emma L. Brockwell to purchase certain 
described lands under the Timber and Stone Act (Act June 3, 1878, c. 
151, 20 Stat. 89 [Comp. St. 1913, § 4671]). It appears to hâve been 
verified by the applicant before the receiver of the land office, and con- 
tains a statement to the effect that the applicant had personally ex- 
amined the land, knew that it was unfit for cultivation and valuable 
chiefly for its timber, that it was worth $425, and was uninhabited, 
which statements, it is alleged, were untrue and false, and known 
to be such to the défendants when they presented or caused such appli- 
cation to be presented at the land office. 

The défendants demurred to the indictment on the ground, among 
others, that a preliminary sworn statement or application for the pur- 
chase of land under the Timber and Stone Act does not constitute the 
présentation of a writing in support of or in relation to a claim against 
the United States, within the intendment of the statute, and in this view 
I concur. 

^snFw sther casea Me same toplc A KBY-NUMBBR in ail Kajr-Numbersd Dlgests & ladsxes 
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The purpose of the statute is to pùnish attempts to defraud the 
United States by transmitting or presenting, or causing to be trans- 
mitted or presented, to or at an officer or office of the United States, 
any writing in support of or in relation to an account or daim against 
the United States, with intent to defraud the United States ; the par- 
ty presenting the same knowing it to be f aise, altered, f orged, or coun- 
terfeit. The false writing must therefore be transmitted or presented 
in support of or in relation to some account or claim, and it is essen- 
tial that there be an existing account or claim against the United States 
in support of or in relation to which the false writing is transmit- 
ted or presented. 

"To make out a case under this section," says Jui!;::e Shiras, "It must ap- 
pear tliat tbere is an account or claim against the United States, and that 
In support thereoJ?, or in relation thereto, the défendant knowingly trans- 
mitted, or procured to be transmitted or presented, a false, altered, forged or 
counterfeited deed, etc. If a person knowingly transmitted a false or al- 
tered deed or other writing, but did not do so in support of or in relation to 
some existing account or claim, how could tlie United States be defrauded?" 
United States v. Kessel (D. C.) 62 Fed. 60. 

A claim, within the meaning of this statute, is the demand of some- 
thing from the United States on the ground of right, as the assertion 
of a right to the title, possession, or ownership of property, or the 
affirming of a debt, obligation, or the like, and to constitute the crime 
charged there must be such an account or claim existing or pending, 
and the false writing must be presented in support of or in relation 
thereto. Such seems to be the adjudged cases in which the statute has 
been enforced as far as I am able to ascertain. Thus in United States 
V. Staats, 8 How. 40, 12 h. Ed. 979, and United States v. Bickford, 4 
Blatchf. 339, Fed. Cas. No. 14591, the false writings were submitted 
m support of applications for a pension and for a bounty land warrant 
due as a matter of right under a law of the United States to certain 
qualified persons for military service. In United States v. Davis, 231 
U. S. 183, 34 Sup. Ct. 112, 58 L. Ed. 177, the false writing was pre- 
sented in support of an application for a soldier's additional home- 
stead under a statute of the United States. In each of thèse cases a 
right or claim against the United States was vested in certain persons 
by virtue of a law thereof, and the false writings were submitted in 
support of such claims. 

Now the alleged false writing set out in the indictment, and which it 
is charged the défendants presented or transmitted to the land office, 
was not in support of or in relation to a pending right or claim 
against the United States. The Timber and Stone Act does not con- 
f er the right upon any person to purchase land, but the privilège to do 
so upon compliance with law and the rules and régulations of the Land 
Department made in pursuance thereof. At the time the Brockwell 
application was filed, she had no claim against the United States for 
the land she applied to purchase or prior right thereto. Her right or 
daim, if any, was initiated by the filing of the preliminary sworn 
statement or application, and it was not, in my judgment, submitted in 
support of or in relation to a claim within the meaning of the statute. 
If perjury or subornation of perjury was committed in the making or 
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filing of the application, there is a law providing for the punisiiment of 
the guilty party or parties ; but it is not the one on which the prés- 
ent indictment is based. 
The demurrer will be sustained. 



In re TAM OHUNG. 

(District Court, D. Montana. May 29, 1915.) 

No. 191. 

1. Aliens ©=323 — Chinese — Déportation. 

A Chinese student, enterlng the TJnited States under treaty wlth China 
providing that Chinese students shall be permltted to enter wlth the 
rights, privilèges, Immunltles, and exemptions aceorded to cltizens and 
subjects of the most favored nation, niay not be deported because he bas 
become a laborer, and bas no Chinese laborer's certiflcate of résidence, 
notwithstanding the rules adopted by the Secretary of Labor, under 
Chinese E'xcluslon Act Sept. 13, 1888, e. 1016, § 8, 25 Stat. 478 (Comp. 
St 1913, § 4309), providing for the exclusion of a Chinese student who bas 
completed bis studles, and who bas not been granted the privilège of 
remainlng and followlng some exempt occupation, for the Chinese Es- 
clusion Act, providing for identification and admission of Chinese stu- 
dents, does not supersede the treaty. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. |§ 76-90 ; Dec. Dlg. 
®=523.] 

Ib Aliens <©=528— Chinese Laboeees— Certificatb or Eesidence— Applica- 

BILITY OF StATOTE. 

Act Nov. 3, 1893, c. 14, 28 Stat 7, providing that a Chinese laborer 
found in the United States without a laborer's certiflcate shall be de- 
ported on fallure to obtaln a certiflcate witliin a certain time after the 
I)assage of the act does not apply to a Chinese student enterlng the 
country long subséquent to the act, and he may not be deported on his 
becoming a laborer, though not obtaining a laborer's certiflcate of rési- 
dence. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 88-90 ; Dec. Dlg. 
<®=>28.] 

Application for writ of habeas corpus by Tarn Chung for his release 
from the custody of an immigration inspecter about to déport petition- 
er. Writ granted. 

S. C. Ford, of Helena, Mont., for petitioner. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., and Homer G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., for the United States. 

BOURQUIN, District Judge. This petitioner for habeas corpus to 
an immigration inspecter about to déport petitioner to China, his 
birthplace, is a Chinese boy of 17 years, who as a student v^^as admit- 
ted to this country in August, 1912. The boy attended school in Wash- 
ington for one year, then joined his uncle, a restaurant proprietor, in 
Montana. He immediately engaged an experienced teacher of Chin- 
ese, and for 17 months thereafter, and until arrested as hereinafter 
mentioned, for 1^/^ hours every day, save Sundays, he was instructed 
by and recited to her in various elementary studies. To préparation 

^ssFor otber cases aee aame tople & KSÎY-NUMBBR la ail Kt7-Numbsred DigeiU & Indexes 
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he devoted about three hours daily, and was a diligent student of good 
progress. 

Living with his uncle, he occasionally helped about the restaurant, 
perhaps in return for board and lodging not otherwise paid. He was 
arrested and given a hearing before an immigration inspecter, and 
thereon the Secretary of Labor ordered him deported, for that he had 
"become a laborer since admission" and had no Chinese laborer's certif- 
icate of résidence. In this the Secretary applied a rule made by him 
by virtue of a provision of Chinese Exclusion Act, § 8, 25 Stat. 476, 
that he may make "rules and régulations not in conflict with" the act, 
in which rule is prescribed that a student, within our treaty with 
China and our laws, amongst other things, is one for whose support 
"adéquate financial provision bas been made or assured, and who, 
upon the conclusion of his studies, départs from the United States," 
or on application to an immigrant officer has been granted the privi- 
lège of remaining and following some other exempt occupation, and 
until which no student "shall be permitted to follow in the United 
States any other occupation than that of studying." 

[ 1 ] Our treaty with China provides that Chinese students "shall be 
allowed to go and corne of their own free will and accord, and shall 
be accorded ail the rights, privilèges, immunities, and exemptions which 
are accorded to the citizens and subjects of the most favored nation." 
22 Stat. 826. The Chinese Exclusion Act provides for identification 
and admission of Chinese students, but neither therein nor in any other 
law has Congress repudiated the aforesaid treaty promise of this na- 
tion. Students of ail other nations coming hither can of right follow 
any legitimate vocation contemporaneous with or after their studies 
are completed, thereto need the consent of no immigration officer, can 
remain hère so long as they please, and cannot be deported because 
thereof. Chinese students are guaranteed the like rights by our treaty. 
Having lawfuUy entered this country, there is no law authorizing 
their déportation for any reason save that applicable to ail aliens, viz., 
for offenses committed subséquent to entry and connected with or in- 
cidental to prostitution. 

Perhaps Congress could hâve broken our plighted faith and treaty 
by law stipulating that Chinese students should loaf in their leisure 
and not labor for a living — could hâve placed Chinese students who 
hère tum to honest labor for a livelihood on the plane of panders and 
prostitutes so far as déportation is concerned ; but, happily, not having 
donc so, it needs no argument to demonstrate that the Secretary of 
Labor cannot — that it is not given to him to violate the national prom- 
ise, repudiate the treaty, and convert it into a mère scrap of paper. He 
is but the création of Congress, and by it has been given no such pow- 
er, and his rule in effect assuming it is in conflict with the Exclusion 
Act and of no validity. Congress has vested him with vast power, ju- 
dicial in its nature, capable of infinité abuse and tyranny, little re- 
strained by the constitution, procédure, publicity, responsijjilities, and 
traditions that hedge about a court, and little controlled, save by his 
honor and conscience; but it has its limits, and they hâve been ex- 
ceeded hère. 
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That a Chînese lawfully entering this country can lawfully change 
his vocation, and can labor of right and not of privilège granted by 
some immigration officer, and that without incurring the penalty of 
déportation by executive orders or otherwise, is the rule of 20 years' 
unbroken current of authority, from United States v. Sing Lee (D. C.) 
71 Fed. 680, to Ex parte Lew Lin Shew (D. C.) 217 Fed. 317. See 
United States v. Foo Duck, 172 Fed. 856, 97 C. C. A. 204; United 
States V. Lim Yuen et al. (D. C.) 211 Fed. 1001; United States v. 
Hom Lim et al. (D. C.) 214 Fed. 456; Ex parte Lam Pui (D. C.) 217 
Fed. 459. That in the face thereof like executive déportations con- 
tinue, to put it mildly isi amazing, though not incompréhensible to the 
student of history. And how many poor and friendless Chinese, un- 
able to contest executive orders in the courts, hâve been so deported 
in défiance of our treaty, is at least food for disquieting thought. In- 
cidentally the Secretary's rule harks back to the fourteenth century, 
when in feudal England those in villeinage were prohibited from 
changing from the calling in which they were bred; but even therein 
it was by law — act of Parliament — and not by executive orders. Sure- 
ly those days are gone forever. 

[2] In référence to petitioner's want of a Chinese laborer's certifi- 
cate of résidence, the law of 1893 (28 Stat. 7) providing therefor has no 
application to those entering the country long subséquent. In re 
Chin Ark Wing (D. C.) 115 Fed. 414. Petitioner is lawfully in this 
country, entitled to remain, not subject to déportation, and he is dis- 
charged from custody. 

Writ granted. 



In re FLEURY. 

(District Court, E. D. New York. May 6, 1915.) 

L Aliens (S=61— Natuealization— Statutobt Pbovisioks. 

Under Naturallzation Act June 29, 1906, c. 3592, § 4, par. 2, 34 Stat 
596, as amended by Act June 25, 1910, c. 401 % 3, 36 Stat. 830 (Cîoiiip. St. 
1913 § 4352), authorlzing any person who is qualified under existing law 
to become a citizen and who has resided in the United States during the 
five years next preceding May 1, 1910 and wha because of misinforraa- 
tlon has acted under the Impression that he was a citizen, or qualified 
to become a citizen on petltloning therefor, may apply to the court to 
become a citizen, without proof of former déclaration, an alien who has 
resided in the TJnlted States for 18 years, and who has had first papers 
slnce 1897, and who has because of misiiiformation had the impression 
that he could become a citizen by flling his application, and who Is qual- 
ified to become a citizen, may on his application become a dtizen, as 
against the objection that his déclaration of Intention was not used for 
7 years, after the adoption of the Naturalization Law. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 119-122; Dec. 
DIg. ©:=561.] 

2. Aliens <S=>68— Naturalization— Statutobt Peovisions. 

The amendment of the Naturalization Law by Act June 25, 1910, con- 
templâtes that an alien may apply and file his pétition for natiuralization 
by complying with specified requirements, and where his pétition is ac- 
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cepted, and he Is allowed to apply, the limitation that a déclaration of In- 
tention cannot be used after a person bas haû it for 7 years is waived. 
[Ed. Note. — ^For other cases, see Aliens, Cent. Dlg. §§ 138-145; Dec. 
DIg. <g=»6S.] 

Application of George A. Fleury to become a citizen of the United 

States. Granted. 

Charles G. Stevenson, of Brooklyn, N. Y., for petitioner. 
Melville J. France, U. S. Atty., and Thomas J, Cuff, Asst. U. S. 
Atty., both of Brooklyn, N. Y., for the United States. 

CHATFIELD, District Judge. I think the présent case is unusual, 
but it does not seem to me there is much room for discussion. The 
Naturalization Law provides, in paragraph 2, section 4, that no décla- 
ration of intention can be used after a person has had it 7 years. This 
is a part of the provisions requiring him to file his pétition on a cer- 
tain form, which contains statements as to a number of différent es- 
sentials under this présent statute. Now it has been decided in the 
Yungfiauss Case, 218 Fed. 168, 134 C. C. A. 67, and the Goldstein 
Case (D. C.) 211 Fed. 163, that this makes a 7-year statute of limita- 
tion which has been provided by Congress, and that we hâve nothing 
to do but follow the direction of the law. 

[1] In 1910, by the act of June 25th, Congress amended paragraph 
2, section 4, by inserting after the proviso waiving, in some cases, the 
requirement that a pétition be signed in the applicant's own handwrit- 
ing (which is an exception in favor of those who had old pétitions), 
that certain parties may file their application in the same way that 
they might hâve done if they had first papers in their possession which 
were capable of use. This amendment provides that this may be done 
only in a case where the person has resided in the United States con- 
tinuously 5 years preceding May 1, 1910. Any such "qualified" per- 
son, who has been misinformed, either to the extent of having the 
impression that he was a citizen, or to the extent of having the im- 
pression that he was qualified to become a citizen upon having his 
pétition heard, and who has shown by his acts that in good faith he 
has either assumed or exercised the duties (in the one case) of a citi- 
zen, or (in the other case) of a person who could become a citizen as 
soon as his pétition could be heard, may apply to the court, and the 
court then has jurisdiction to naturalize the alien at once if "the court 
in its judgnient believes that such alien has been for a period of more 
tlian five years entitled on proper proceedings to be naturalized." This 
last provision relates to the 5 years inunediately preceding the hearing, 
rather than the S years from 1905 to 1910, and the word "entitled" is 
équivalent to "qualified." 

In the présent instance the applicant is within the jurisdiction of 
the court. He has resided in the United States over 18 years. He 
has had first papers since 1897, and has, because of misinformation, 
had the impression that he could become a citizen by filing his appli- 
cation. He has admittedly a good character. He has filled positions 
which require a man to be a citizen, but without knowledge of that 
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requirement, having recently heard thereof, and having recently learn- 
ed of his inability to use his original first papers. He certainly meets 
the requirements that he has been for more than 5 years entitled, 
upon proper proceedings, to be naturalized, because he meets the stand- 
ards of intelligence, moral character, and sufficiency of belief in the 
govemment and the Constitution, and has had first papers. The only 
possible objection is that the last 5 years of those during which he was 
qualified, which immediately preceded the filing of his pétition, oc- 
curred more than 7 years after the adoption of the Naturalization 
Law. But valid first papers are not needed in such a case, for the 
object of the section is to allow action "without proof of former déc- 
laration." 

While the amendment would seem to hâve been drawn to meet cases 
where citizens who hâve declared their intention hâve some privilège, 
such as voting, yet in the state of New York, intended citizens are 
recognized by the United States law to hâve certain rights and protec- 
tions which distinguish them from aliens, even though they may not 
vote, and if Congress has seen fit to help out those who by mistake 
did not use their original first papers, or are seeking to rectify a mis- 
take on the part of their father or some other individual, it would seem 
that the enforcement of an arbitrary statute of limitation against the 
use of a first paper, where no objection is shown in any way to the 
applicant's qualifications, would be to construe the intent of Congress 
as a penalty. This is not necessary in a statute intended to convey 
a privilège. As long as the applicant cornes within the letter of this 
amendment, it would seem that his case should not be opposed, unless 
some other reason can be urged. 

[2] A further reason in this case for granting the application is 
that the pétition has already been filed. The amendment of the law 
plainly contemplâtes that a person may apply and file his pétition, if 
he compiles with certain requirements. If his pétition is accepted, 
and he is allowed to apply, the statute of limitations has been waived 
by the court's action. Unless it is évident that the circumstances were 
such that the receipt of the application was not a waiver, it would 
seem that the court should not withhold a certificate. 

In the présent case the applicant may hâve his papers. 



UNITED STATES to Use of MILLER et al. v. MITCHELL et aL 

(District Court, E. D. New York. March 29, 1915.) 

CouETs <S=»344 — United States Godets— Adoption of Peactice of State 
CouETS — Skbvice of Peocess. 

Rev. St. § 914 (Comp. St. 1913, § 1537), provides that the practice, plead- 
ings, and forms and modes of proceeding iu civil causes other than equi- 
ty and admiralty causes in the Circuit and District Courts shall conforta 
as near as may be to the practice, etc., iu the courts of record of the 
State within which such Circuit or District Courts are held. Section 787 
(section 1311) provides that it shall be the duty of the inarshal to at- 
tend the District and Circuit Courts and to exécute ail lawful precepts 
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directed to Mm and Issned under the authority of the United States. 
Code Civ. Proc. N. Y. § 425, provides that the summons may be served by 
any person other tlian a party to the action. HeJd, that the summons in 
an action at law in a fédéral court sitting in New York need not be served 
by the marshal, slnce the Uniformity Act applies to the service of pro- 
cess, and whlle, tf the marshal is commanded by a writ to serve it, no 
other person may perform that duty, no fédéral statute requires that 
ail process shall be directed to the marshal, and section 787 applies only 
to process "directed to him." 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
®=3344.] 

At Law. Action by the United States, to the use of Frank Miller 
and others, creditors of Edmund H. Mitchell and another, doing busi- 
ness as Mitchell & Co., against Edmund H. Mitchell and Henry T. 
Mitchell, doing business as Mitchell & Co., and another. On mo- 
tion to vacate decree. Motion denied. 

See, also, 215 Fed. 263. 

King & Booth, of New York City, for use plaintifï Miller. 

George R. Coughlan, of New York City, for use plaintifï E. S. Pack- 
ard Co. 

George W. Bristol, of New York City, for use plaintifïs J. Martin 
Briggs, Augustus Benvenutti, and Arthur M. Hazell. 

Arthur Furber, of New York City, for défendant E. H. Mitchell, 

Nelson L. Keach, of New York City, for défendant Illinois Sure- 
tyCo. 

VEEDER, District Judge (after deciding other issues). The valid- 
ity of the service of the summons is challenged, the contention being 
that in the United States court service can legally be made by the 
marshal alone. This is undoubtedly true in equity causes by virtue of 
equity rule 15 (198 Fed. xxiii, 115 C. C. A. xxiii). But the summons 
in issue was served in an action at law, with respect to which Rev. St. 
§ 914 (Comp. St. 1913, § 1537), provides : 

"The practice, pleadiugs, and forms and modes of proceeding in civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts, 
shall eonform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in llke causes in tlie courts of rec- 
ord of the state within which such Circuit or District Courts are held." 

There can be no doubt that service of process is within the catégo- 
ries of the foregoing act. Amy v. Watertown, 130 U. S. 301, 9 Sup. Ct. 
530, 32 L. Ed. 946; Perkins v. Watertown, 5 Biss. 320, Fed. Cas. No. 
10,991. Unless, therefore, Congress lias by statute prescribed a spécif- 
ie course of procédure for the fédéral courts, or has legislated gener- 
ally upon the subject-matter embraced in the proceeding sought to be 
pursued, the state practice prevails. Fédéral législation must, of 
course, be followed, although opposed to the practice and procédure of 
the state courts. With respect to the form of process, Rev. St. § 911 
(Comp. St. 1913, § 1534), provides: 

"AU writs and processes issuing from the courts of the United States shall 
be ander the seal of the court fvom which they issue, and shall be signed 
by the clerk thereof. Those issuing from the Suprême Court or a Circuit 
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Court shall bear teste of the Chief Justice of the United States, or, when that 
office Is vacant, of the Assoclate Justice next in precedence, and those issulng 
from a District Court shall bear teste of the judge, or, when that office Is 
vacant, of the clerk thereof." 

Accordingly it has been held that an action may not be commenced 
in the fédéral courts by a summons issued in the name of the plaintiff's 
attorney, pursuant to the mode of commencing actions in the courts 
of the State of New York. Martin v. Criscuola, 10 Blatchf. 211, Fed. 
Cas. No. 9,159; Peaslee v. Haberstro, 15 Blatchf. 472, Fed. Cas. No. 
10,884; Dwight v. Merritt (C. C.) 4 Fed. 614. Concerning the method 
of service Rev. St. § 787 (Comp. S't. 1913, § 1311), provides: 

"It shall be the duty of the marshal of each district to attend the District 
and Olreuit Courts when sittlng therein, and to exécute, throughout the dis- 
trict, ail lawful precepts directed to liinn, and issued under the authority of 
the United States ; and he shall hâve power to command ail necessary assist- 
ance." 

Accordingly, the marshal or his deputy must serve process directed 
to him. If the marshal is commanded by the writ to serve it, no other 
person may perform that duty, although the state law may authorize 
such service by a private person. Schwabacker v. Reilly, 2 Dill. 127, 
Fed. Cas. No. 12,501. That case arose in the Eastern district of Mis- 
souri, and Judge Dillon states in his opinion that in Missouri the orig- 
inal writ is a summons directed to the officer who is to exécute it. 

But no fédéral statute requires that ail process shall be directed to 
the marshal. The statute merely requires him to exécute "ail lawful 
process directed to him." Beyond this the Uniformity Act applies, and 
the state practice controls. Gordon v. Scott, Fed. Cas. No. 5,620, 2 
N. B. R. 86 (quarto, 28). In that case Judge McCandless, sitting in 
the Western district of Pennsylvania, said : 

"It is true that the marshal is the executive officer of the court, and may 
be directed by the court to serve it ; but the mandate of the writ is not to 
him, but to the witness, who is commanded to appear and testify. As there is 
no législation of Congress directing a service of a subpœna by the marshal, 
we do not feel disposed to départ from the practice of the state courts, which 
has always permitted the party to serve the precept, and allowed him costs 
for the same." 

The summons in issue hère, and the form regularly in use in this 
court, complies in the same way with the state practice. It is directed 
to the défendants named, in the form prescribed by section 418 of the 
Code of Civil Procédure. And section 425 of the Code provides : 

"The summons may be served by any person, other than a party to the ac- 
tion, except where it is otherwise specially prescribed by law." 

The motion by the défendant Fdmund H. Mitchell to vacate the de- 
cree herein is therefore denied. 
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FORD MOTOR CO. v. WILSON. 

(District Court, D. Rhode Island. June 9, 1915.) 

Ko. 52. 

1. Trade-Marks and Teade-Names <S=>73 — Unfaib Compétition — Use oï 

Names. 

The Ford Motor Company Is entitled to enjoin a dealer in auto parts 
adapted for use on its automobiles, but not manufactured by it, from ad- 
vertislng them as Ford articles and Issuing a publication entitled 
"Fordealer," thus indlcating dealings In articles of Ford manufacture, since, 
wliile sucli dealer bas a right to Inform the public tbat he is manufac- 
turing articles sultable for use on such machines, in common accepta- 
tion the Word "Ford" indicates articles manufactured by such company. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Kames, Cent. 
Dig. § 84; Dec. Dig. ©=373.] 

2. TliADE-MAKKS AND TKADE-NaMES <S=^87 — IJNFAIE COMPETITION LACHES OU 

ACQUIESCENCE. 

Even though such company had some Imowledge of defendant's descrip- 
tion Of hls articles as Ford articles, more uonactlon or the ignorlng of a 
few violations of its rlghts could not deprive it of the right to stoj) such 
unauthorized use of its name when it becarae of considérable miignitude, 
nor confer upon défendant any right to put forth his goods with a mis- 
representatlon as to their manufacture. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 98 ; Dec. Dig. <S==>S7.] 

In Equity. Suit by the Ford Motor Company against Thomas Wil- 
son, doing business as the Auto Parts Company. Preliminary injunc- 
tion granted. 

Crisp, Randall & Crisp, of New York City, and John S. Murdock, oî 
Providence, R. L, for complainant. 

Wilson, Gardner & Churchill and Horatio E. Bellows, ail of Prov- 
idence, R. I., for respondent. 

BROWN, District Judge. [1] The défendant does business under 
the name of Auto Parts Company, and manufactures and sells various 
parts adapted for use in Ford automobiles. Pie has extensively ad- 
vertised thèse parts, preceding the name of the part with the word 
"Ford." 

Though the parts are adapted for use in Ford machines the de- 
scription of the article as a Ford article would be taken to mean an 
article manufactured or put out by the Ford Company, and would not 
properly include an article whoUy manufactured and put out without 
the supervision of the Ford Company. 

The défendant also issues a publication entitled "Fordealer," thus 
indicating dealings in articles of Ford manufacture. This is contrary 
to the fact, since the articles advertised and dealt in are of his own 
manufacture, and are not in any way derived from the complainant. 

While the défendant has a right to inform the public that he is 
manufacturing articles suitable for use on Ford machines, he should 
not be permitted to advertise them as Ford articles, but should be 
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required to describe them in such way as to indicate that they are not 
manufactured by the complainant. 

The défendant makes some attempt to show acquiescence by the 
complainant. This attempt is not successful. So far as the publica- 
tion called "Fordealer" is concerned, this was begun after protest by 
the complainant against the use of the Ford name. 

[2] Even had the complainant some knowledge of the description 
of the defendant's articles as Ford articles, mère nonaction, or the ig- 
noring of a few instances of violation of right, could not deprive it of 
the right to stop an unauthorized use of its name when such use be- 
came of considérable magnitude, nor could it confer upon the défend- 
ant any right to put forth his goods with what must be held to be a 
misrepresentation as to origin. 

While the défendant may hâve considered himself morally justified 
in calling thèse articles Ford articles, because they were adapted for 
use in Ford machines, such an opinion would be erroneous, since, in 
common acceptation, the word "Ford" would indicate, not merely 
adaptation to use in Ford machines, but articles manufactured by the 
complainant company. It is in the latter respect that the défendant 
bas violated the complainant's rights. 

Preliminary injunction will be granted. 



UNITED STATES v. MOT YOTJ. 
(District Court, S. D. New York. June 2, 1915.) 

AiiENS <S=32 — Expulsion — Depoetation of Chinese — Evidence. 

Evidence held to sustaln a finding that a Chinese was not entltled to 
remain in the TJnlted States on the ground of citizensMp. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=>32.] 

Proceeding by the United States for the déportation of Moy You. 
Order of commissioner, directing déportation, affirmed. 

H. S. Marshall, U. S. Dist. Atty., of New York City, for the United 
States. 
Robert M. Moore, of New York City, for défendant. 

LACOMBE, Circuit Judge. Right to remain is based solely on the 
ground of alleged citizenship. Upon inquiry by the court if défendant 
wished to introduce any f urther testimony, the answer was in the nég- 
ative. His own testimony bas little probative value, not because he 
is a Chinaman, but because of its inconsistencies and contradictions. 
Before the commissioner he said that he was born at 905 Dupont 
Street, San Francisco, about 32 years before, that his parents told him 
so, that he went to China with them when he was 10 years old, stayed 
there about 18 years, and then returned to the United States by way 
of Vancouver. Thèse statements were made after consultation with 
his counsel ; but on his first examination by the inspecter he stated 
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that he had lived in the United States ail his life, going around in 
différent places, but could not remember the name of a single place 
in which he had lived, except San Francisco. Subsequently, when his 
attention was called to this answer, he said he gave it "because I 
wanted you people to release me ; that is the reason I said I hâve not 
been to China." This explanation is not calculated to induce credence 
of any of his statements. 

His single witness, Moy Fee Ni, said that he knew him when he was 
a small boy in San Francisco, and recognized him at once 19 years af t- 
erwards when he saw him in New York. The commissioner saw and 
heard this witness, but did not find his testimony persuasive. Certainly 
I hâve read nothing in it which would induce me to reverse the com- 
missioner's finding. 

Order affirmed. 



EMENS V. LEHIGH VALLEY R. CO. 
(District Court, N. D. New Yorli. Jauuary 25, 1915.) 

1. Railroads ©^SSO — Action for Injury at Crossing — Questions for Jury. 

Where tlie testimony in an action for lu jury to persons riding in an 
automobile, which was struck by a train at a railroad crossing, was lu 
direct conflict as to whether any signais by bell or whistle were given by 
the train prior to the danger signal iinmediately before the collision, a 
substnntial number of witiiesses, sonie of whom were dislnterested, tes- 
tifying posltively that no such signais were given, while the trainmen 
and some passengers testifled that they were given, the question was one 
for the jury, and their finding thereon will not be disturbed. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dlg. <&=>350.] 

2. Railroads <g=>34;6 — Action for Death of Pebson Struck at Crossing — 

CONTEIBUTORY NEGI.IIGF.NCE. — PRESUMPTION. 

The presumption is that a person struclî and killed on a railroad cross- 
ing looked and listoned, and. In an action against the railroad company 
to recover for the death, the burden of establishing contrlbutory négli- 
gence by showing that the deceased did not look or listen is on the défend- 
ant. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1117-1123; Dec. 
Dlg. <S=:»346.] 

3. Railroads <S=>348 — Injuey at Oeossing — Contributoey Neglioence. 

A Jlnding by a jury that a passenger in an automobile, who was killed 
at a railroad crossing, was not chargeable with contrlbutory négligence, 
held sustained by the évidence, where it was shown that others in the 
car looked and listened continuously after reaching a point 700 or 800 
feet from the crossing, and once stopped for that purpose, but neither saw 
nor heard a train ; that ail were strangers to the locality ; that the view 
of the tracks, until within, a very few feet of them, was to a very large 
extent obstructed by an orchard, fences, and other structures ; and that 
the train gave no signais by bell or whistle and was runniug downgrade, 
with the steam shut ofï. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. §§ 1138-1150; 
Dec. Dig. <S=>34S.] 

4. Railroads <S=3:>01 — Public Crossings — JIutual Rights and Duiies. 

Both those on a railroad train and those travellng on a crossing high- 
way hâve a légal right to pass over the point of crossing and to require 
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due care on tbe part of the others. While tlie railroad train bas the 
préférence and the rlght of way, it Is bound to give warning of Its ap- 
proaeh, and such warning must be reasonable and timely ; and, on the 
other hand, those erossing a railroad track are bound to exercise ordinary 
care to ascertain whether a train is approactiing. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 956; Dec. 
Dig. <S=>301.] 

5. Eailroads iS=»350— Injury at Crossing— Contribtjtort Négligence. 

A person driving or riding in an automobile, a Etranger to the locall- 
ty, who, on approaching an intrlcate railroad erossing at an angle of 17% 
degrees, the intricacies of the erossing being unknown to him, stops at a 
distance of 150 feet from the erossing and within 50 feet in a direct line 
from the tracks and looks and listens and hears no train or signal, no 
signal being given, and who then proceeds at reasonable speed, continu- 
ing to look, and listen without seeing or hearing any train until it is 
upon him from behind, running downgrade without steam ou, cannot be 
charged with contributory négligence, as matter of law, in not again 
stopping, there being nothing in the situation known to him to impress 
him with a doubt of the propriety of going forward. 

[Ed. Note.— For other cases, see Bailroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. <®=3350.] 

6. Evidence <S=^122 — Res Gestes — Exclamation of Thied Peesons — Resteic- 

TiON TO Spécial Puepose. 

On the issue as to whether or not the engineer of a railroad train 
sounded the signais for a erossing upon which the train struck an auto- 
mobile, a witness, who with his wife was standing near the track and in 
View of both the train and the approaching automobile, testified that the 
signais were not given. On cross-examination it was sought to show that 
his attention was not, or might not bave been, on the matter of signais. 
Eeld, that on re-examination it was proper to permit the witness to 
State an exclamation by his wife, "Why don't the train whistle," as 
showing that his attention was particularly called to the subject; the 
jury being told that the exclamation was not to be considered as évidence 
on the issue. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 339-350; Dec. 
Dig. <©=122.] 

7. Eaileoads ©=320 — Accidents at Crossings — Failuee to Give Signals — ■ 

Précautions as to Peesons Seen at Crossing. 

Those in charge of a rapidly moving railroad train approaching a high- 
way erossing without signals, and seeing and appreciating that a traveier 
at the erossing is not aware of his danger and is going in front of the 
engine, may not assume that he will see and stop or get out of danger in 
time, but it is tbeir duty to signal at once and slacken speed, if reasonably 
possible. 

[Ed. Note.— For other cases, see Eailroads, Cent. Dig. §§ 1014r-1016, 
1019 ; Dec. Dig. <S=>320.1 

8. Teial <S=3296 — Instructions — Errob Cueed bt Withdeawal. 

A charge given to the jury on a particular subject, which on objection 
was withdrawn with tlie consent of plaintifl' as not within the issues, and 
where the jury were plaiuly told to di.'iregard it, and that plaintiiï relied 
solely on other issues, held not prejudicial to défendant. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 705-713, 715, 71G, 
718; Dec. Dig. <S=j296.] 

9. Death iS=3l03 — Action foe Weongful Deatii — Damages. 

Under Code Civ. Proc. N. Y. i§ 1903, 1U04, which provide that the 
damages recovered in an action for wrougful death shall bo for the 
exclusive benefit of the next of kin of the décèdent, and that the dam- 
ages "may be such a sum as the jury * * * deems to be fair and 

4s»FoT oUier caces a%» same topic & KEY-NVMBSR in ail Ker-Numbered Dlsssts & Indexes 
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Just compensation for the pecuniary Injuries, resultlng from the dece- 
dent's death, to the person or persons for, whose benefit the action la 
brought," where the âge, sex, health, and gênerai intelligence of the 
person kllled, and his or her relation to, and relations with, the next of 
kin are shown, it is for the jury to détermine what is fair and just com- 
pensation for their pecuniary injuries, and no strict or definite rules 
for the measure of such damages can be laid down by the court. 

[Ed. Note. — For other cases, see Death, Cent Dig. $ 141; Dec. Dlg. 
<S=>103.] 

At Law. Action by Edgar A. Emens, as executor of the last will 
of Martha E. Emens, deceased, against the Lehigh Valley Railroad 
Company. On motion by défendant to set aside verdict and for new 
trial. Denied. 

Hiscock, Doheny, Williams & Cowie, of Syracuse, N. Y., for plain- 
tiff. 

A. D. Jenney, of Syracuse, N. Y., for défendant. 

RAY, District Judge. On the 28th day of August, 1910, Edgar A. 
Emens, Mrs. Edgar A. Emens, his wife, and Martha E. Emens, his 
sister, with Cari M. Kilmer, the chauffeur, were riding in an automo- 
bile and proceeding on the Lake Road, so called, a public highway in 
a direction generally somewhat east of north, and while crossing the 
tracks of the Lehigh Valley Railroad Company, this défendant, at 
what is known as the Swarthout Crossing, the rear end of the auto- 
mobile was struck by an engine drawing a train of seven or nine cars 
running on said tracks in a direction somewhat west of north, and 
such automobile was partially demoHshed, the occupants thrown out, 
and ail were more or less injured, but the two ladies received injuries 
from which they very soon thereafter died. 

This action was brought by Edgar A. Emens, as executor of the 
last will and testament of the said Martha E. Emens, deceased, to 
recover the pecuniary damages, if any, sustained and recoverable by 
reason of the alleged wrongful act, neglect, or default of the défend- 
ant railroad company on the occasion referred to under the provi- 
sions of sections 1902 and 1903 of the Code of Civil Procédure of 
the State of New York, and which read as f ollows : 

"Sec. 1902. Action for • * » Death by Négligence, etc. — The executor or 
admlnlstrator of a décèdent, who bas left, hlm or her survlving, a husband, 
wife, or next of kin, may malntaln an action to recover damages for a 
wrongful act, neglect, or default, by which the decedent's death was caused, 
against a natural person who, or a corporation which, would hâve been 
liable to an action in favor of the décèdent, by reason thereof, if death had 
not ensued. Such an action must be commenced wlthln two years after the 
decedent's death." 

"Sec. 1903. For Whose Benefit Recovery Had. — The damages recovered in 
an action, brought as prescrlbed in the last section, are excUisively for the 
benefit of the decedent's husband or wife, and next of kin ; and, wheu they 
are coUected, they must be distributed by the plalntrï, as if tliey were uiibe- 
queathed assets, left in his hands, after payment of ail debts. and expenses 
of administration. But the plalntlfE may deduct therefrom the expansés of 
the action, and his commissions upon the resldue; which must be allowed 
by the surrogate, upon notice, given in such a manner and to such per.sons, as 
the surrogate deems proper." 

^=3For other cases ses same topic & KEY-NUMBER in ail Key-Numl>Mr«d Digesta & ludftxea 
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Martha E. Emens had never married, and she left her surviving, 
as her sole next of kin, four brothers, said Edgar A. Emens, Olin E. 
Emens, Humboldt Emens, and Fred S. Emens, ail of full âge. The 
plaintiff alleged and allèges that the défendant railroad company was 
négligent on the occasion referred to in that it did net give adéquate 
or suitable notice of the approach of its train, the train referred to, 
to this crossing, and that this failure on its part resulted in the col- 
lision, injuries, and death of Miss Emens referred to. The collision, 
injuries, and death were not questioned by the défendant, but it stren- 
uously contends that: (1) The défendant was in no way negli^^ent; 
(2) that the plaintiff's testatrix was herself guilty of contributory nég- 
ligence. The défendant denied and dénies that there was suffident 
évidence of négligence to take the case to the jury, and alleged and 
allèges that the évidence showed contributory négligence, as matter 
of law. The défendant allèges error in that on ail the évidence the 
case should not hâve been submitted to the jury, but a verdict di- 
rected for the défendant; (2) that there was prejudicial errors com- 
mitted in the admission and rejection of évidence; and (3) that there 
were prejudicial errors in the charge of the court; and (4) that the 
damages awarded by the jury are excessive and not supported or 
justified by the évidence. 

The Situation. 

As stated, speaking generally, the Lake Road, or highway, ran a 
little east of north until within about 15 or 20 feet of the westerly 
rail of the inost westerly track of the railroad, when it turned rather 
sharply to the east to cross the railroad tracks. After crossing the 
tracks, it tums again to the north or northeast. The railroad bed 
and tracks run in substantially a straight line for at least a mile north- 
erly from this Swarthout Crossing and about three-fourths of a mile 
southerly therefrom. The first station south is Valois and the first 
station north is Caywood. The grade from a point a little north of 
Valois descends until Caywood is reached, so that trains going north, 
or, as the railroad men say, on the "west-bound track," run on a 
downgrade. At the distance of three-fourths of a mile south of this 
crossing, and quite a distance northerly of Valois, there is a curve, 
but after rounding this curve, and for a distance of some more than 
2,520 feet, a train running north on thèse tracks is in view of a per- 
son on the Swarthout Crossing or in the highway and within 50 feet 
of the most westerly rail of the railroad tracks. Seven hundred and 
fifty feet south of this Swarthout Crossing there is a crossroad run- 
ning east and west and crossing the -railroad tracks, and this cross- 
road intersects the Lake Road at a point about 800 feet southerly of 
the Swarthout Crossing and about 240 feet from the crossroad rail- 
road crossing. It is seen that we hâve a triangular space formed by 
the crossroad for its base, the railroad tracks and embankment and 
the Eake Road as its two sides, and having its apex at the Swarthout 
Crossing. The Eake Road and the railroad tracks approach each 
other at an angle of IZi/g degrees. At the Swarthout Crossing the 
railroad tracks and top of the embankment are about 6% feet above 
the level of the highway (Lake Road) and at the crossroad crossing 
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some 9y2 feet above. At the Swarthout Crossing the Lake Road fill, 
to make the crossing, commenced some 200 feet from the crossing, 
but the fill was not uniform, being more steep and abrupt just be- 
fore coming to the rails, with a level place of some 13 feet after mak- 
ing the rise before reaching the westerly tracks. Within this tri- 
angular space are pear trees set in rows, and on the south side of 
the crossroad and Ijetween the Lake Road and the railroad embank- 
ment there were buildings and some apple trees. At the time of the 
accident there was a crossing sign at both thèse crossings, and the 
one at the Swarthout Crossing was visible to travelers on the Lake 
Road at ail times after reaching the crossroad. There was a line 
of telegraph pôles aiong the railroad. Thcse trees were of such 
height at the time as to hide the railroad embankment from those 
in the automobile, except as a view might be caught through the 
openings between the trees. Ail the persons in this automobile were 
strangers to this locality. No one of them had traveled the road be- 
fore. It was conceded ail round that, as they approached the scène 
of the accident, they were conscious that they were in the vicinity of 
a railroad and a railroad crossing. However, of the perilous nature 
and character of the crossing they were necessarily ignorant. The 
Lake Road highway makes its sharp turn to the east to cross the 
tracks just before reaching the level space of 13 feet next the most 
westerly tracks ; and hence the persons within the automobile were 
within 50 feet of the iron tracks when they attained a position where 
the automobile, having turned east, was at right angles with the tracks 
running north and south. 

There were cattle guards and cattle guard fences on each side of 
thèse two highway crossings. This fence immediately south of the 
Swarthout Crossing was 93 feet from it, and the one immediately 
north of the crossroad crossing some 600 feet further south, and the 
other something like 200 feet further south. The crossing sign "Look 
out for the Cars" was south of the Lake Road and some feet from 
the most westerly railroad tracks. About halfway down to the other 
crossing stood a sémaphore on the westerly side of the tracks. Thèse 
cattle guard fences were some four feet in height and ran up to with- 
in a few feet of the tracks and were formed of boards nailed parallel 
to each other some six or eight inches apart on posts set in the ground. 
To a person sitting in an automobile and 50 feet from the westerly 
tracks at the Swarthout Crossing, and approaching them from the 
south, the cattle guard fences would obstruct a view of the line of 
rails more or less. In approaching the rails riding in an automobile, 
until the turn was fully made, 'to see back up the railroad tracks in 
the direction of the curve (that is, to the south), it was necessary 
to turn the head quite considerably, and, until out of line with them, 
the crossing sign post and sémaphore would more or less interfère 
with or confuse the sight or view of any object beyond them and in 
the same line. Until the automobile made the sharp turn of the high- 
way just before going upon the rails or the level space of 13 feet 
before reaching the rails, it was proceeding in substantially the same 
direction as the train. The two moving bodies were approaching the 
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apex of the triangle described, one on each of its sides, at the angle 
of 171/^ degrees. Until the automobile ascended the fiU at the SwarSi- 
out Crossing, it was lower down than the railroad tracks. The 
Swarthout house, with a stone stepping block in front, is 145 feet 
from the westerly rail of the west-bound track, where the collision 
occurred, or about 125 feet from the most westerly rail; that being 
the west rail of the east-bound track. At this point in a direct line 
it is 36 feet to the westerly rail. At a point 300 feet south from the 
Crossing it is 89 feet in a direct line to the most westerly rail. 

The Speed. 

The évidence was conflicting as to the speed of the automobile and 
also as to the speed of the train as they approached the Swarthout 
Crossing where the collision occurred. 

Cari M. Kilmer, the chauffeur, said, in substance : That he had a 
speedometer and had been running at from 15 to 20 miles per hour 
ail the way from Penn Yan, and continued that speed until they passed 
the east and west road, crossroad, when he threw out the clutch and 
threw the car out of gear, shut off the power, and drifted along under 
the momentum until they stopped in the vicinity of the Swarthout 
house. That they stopped entirely. He says : 

"I looked both ways, and Mr. Emens looked both ways. Mr. Bmens re- 
marked to me — he said, 'I guess it is ail rlght, Cari;' and I didn't say anything 
tbat I rememlier of. I looked again, and tben threw the car into gear, and 
we started on. We started on towards the Crossing, and ahead of us, of 
course, was this iiitch that we had to make to get up on the tracks. And I 
continued to look ail the way up to the tracks, first in one direction and 
then another. And I didn't observe anything — any reason why I should 
stop^ — so I kept on going. And when I got up over this little pitch hère 
(polnting out the abrupt pitch in the highway), I looked again to my right. 
i had been looking, coming up the little pitch to the left, because that was 
the direction that the (later he said direction from which a train moving 
on the westerly tracks would corne), and on reaching the top of the pitch 1 
looked again to the right, and then it was I saw the train. I hadn't heard 
the train previous to that. I saw it before I heard it. The automobile, when 
I saw the train, was on the first track. I think it is given hère as the east- 
bound track. I knew that I couldn't stop the car in time to change my gears 
and back off from the track then, now the train was coming. I knew that 
I couldn't stop the car in time to clear the train. I knew if I stopped at ail it 
would be so close that I would hâve to back the automobile up in order to 
clear the train. So the only chance that I could see was to make an effort to 
get over before the train got to us. And tbat is vvhat I did. The first part of 
the car got ofC the track. The englue of the train hit the rear of the cai-, 
and when it hit," etc. 

The évidence of the engineer was : That back of the curve, and near 
Valois, he saw a signal (Hall signal), indicating caution. That he ap- 
plied air to reduce speed then about 55 or 60 miles per hour, and was 
decreasing some. That he blew the crossing signais for the "cross- 
road" crossing and also for the Swarthout Crossing. That he saw a 
red automobile with a man in the highway and a lady in the auto at 
the crossroads crossing, and, when he saw they were safe, looked ahead 
to see what the Hall signal at Caywood said. It was set against him. 
That just before he looked for the Caywood signal, which was when 
he was about at the crossroad crossing, he noticed the automobile on 
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the Lake Road coming up the incline, not back by the Swarthout 
house, and it was going slow, and he thought it stopped or was about 
to stop. That he gave no alarm or danger signal then, but, after look- 
ing at the Caywood Hall signal and noticing it against him, he took his 
eyes from it, and then noticed this automobile on or coming on the 
east-bound tracks, the most westerly tracks, and then, appreciating 
danger, he pulled the bell and rang the whistle, alarm, or danger whistle 
signal, and put on ail the air he could. That he could not then apply 
the emergency brakes for the reason he had exhausted part of his air 
back near Valois when he first reduced speed. That he saw the auto- 
mobile shoot ahead, and then a cloud of smoke. He thought he was 
running at the rate of 40 or 45 miles per hour aftcr or when passing 
the crossroad. 

Signal by Bell or Whistle. 

[1] As just stated, the engineer testified to ringing the bell and 
blowing the regular crossing signais or whistle for both crossings. 

Kilmer testified, not quoted above, that he listened but did not hear 
any bell or whistle. Mr. Emens, who was in the automobile by the side 
of Kilmer, testified that they very much slowed down before going up 
the slope, and that he looked and listened, and that he continued so to 
do, and heard no bell or whistle until the danger signal was given just 
before the automobile was struck, and saw no engine or train until 
that time. He says that no signais were given. 

The plaintiflf called several other disinterested witnesses, some of 
whom had their attention on the train and its signais, and some of 
whom did not hâve their attention on its signais especially, and thèse 
testified either that no bell was sounded and that no whistle was 
blown until the danger signal, or that, being in a position where they 
could and probably would bave heard, heard none. 

The défendant called the engineer, fireman, conductor, and quite a 
number of men who were on the spécial excursion cars attached to 
the train, and thèse testified that they observed and heard the crossing 
signais given. The évidence was of such a character that a question 
of fact for the jury was presented whether or not the crossing signais 
were given, and whether or not the bell was rung, or whether or not 
any signal of the approach of the train was given prior to the danger 
signal. A Mr. Granger with his wife had stopped in the highway 
(crossroad) but a few feet east of the railroad tracks, and saw the au- 
tomobile approaching the Swarthout Crossing, and both saw and 
heard the train coming from the south and saw it as it passed and also 
the collision. 

Mrs. Granger was asked : 

"Q. Did you, as the automobile and train each approached the Swarthout 
Crossing, hâve in mind the question as to whether or not the train was 
giving signais? A. Yes, sir. * ♦ * Q. Did you hear the danger signais? 
A. I did the danger signais. • • • Q. Did the train that klUed thèse 
women give any signal as it approached this crossing from the time when it 
came around the curve until it gave the danger signais? ♦ • • A. No, sir; 
it did not" 
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Mr. Granger said his attention was called to both the train and the 
automobile, and : 

"Q. And did you see the train as soon as it came In slght around the curve? 
À. Yes, sir. * * * Q. Did It give any signal from the time it came 
around the curve until it gave that danger signal? A. No, sir." 

He also testified that the automobile was going at the rate of about 
15 miles an hour, and the train about 50 miles an hour, and that the 
danger signal was given when close on the automobile with which it 
collided. It was a still, quiet, sunshiny day. Mr. and Mrs. Granger, 
who apprehended the collision and were watching, and several other 
witnesses, testified that the danger signal and the crash of the colli- 
sion came almost together. Ail on both sides described the danger 
signal as several short, sharp blasts, or "toot, toot, toot," in quick suc- 
cession. The crossing signais were two long and one short blasts; 
hence there could be no mistaking the one for the other. Mr. and Mrs. 
Granger were both entirely disinterested. 

More witnesses testified that the bell rang and the crossing signais 
were given for thèse crossings than testified the bell did not ring and 
that the crossing signais were not given, but there was a substantial 
number on each side, and it would be an abuse of discrétion to set 
aside the verdict on the ground the évidence did not fairly establish 
négligence on the part of the défendant railroad company in failing to 
give signais of the approach of this train to this crossing. The jury 
was justified in finding neghgence. Signais by a train on approaching 
a highway crossing serve a double purpose. They not only notify 
travelers on the highway of their approach but direct the attention of 
such travelers to the point or in the proper direction at which they are 
and from which their approach may be expected. Persons familiar 
with this crossing and accustomed to pass it know where to look and 
in what direction. They know the grade and curve and élévation of 
the track and would follow the line with the eye quickly, readily, and 
accurately. They know the objects along the railroad and near this 
crossing which would tend to confuse the sight of a stranger to the 
locality. They know that a train approaching on those tracks from 
the south will come head-on to one on or within 50 or 100 feet of the 
tracks, for something like three-fourths of a mile, and that the inter- 
vention of the Hall signal stafl:', or post sustaining the crossing sign, 
or the three cattle guard fences, two above the first, or on a higher élé- 
vation as you go south, or ail together, would be liable to interfère with 
or confuse the traveler in getting a view of the on-coming train. 
Hence they know by expérience where to look and from what point to 
look. To persons familiar with and accustomed to this crossing who 
should look, the giving of signais was of comparatively little consé- 
quence. But to strangers to the locality signais were ail-important. 
Looking backward through the window in a curtain as you approached 
that crossing from the south, and bef ore you made the sharp turn, Miss 
Margaret Swarthout, a witness antagonistic to the plaintiflf, said, 
you would look into the dooryard or at the farm buildings at her broth- 
er's house. If, however, you knew the proper angle of vision and got 
it, you could see down the tracks to the curve after getting within 50 
223 F.— 52 
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or 100 f eet of the most westerly rail at the crossing. Mr. Kilmer, the 
chauffeur, and Mr. Emens and Miss Emens, the jury found, looked 
and Hstened and exercised due care in looking and listening before go- 
ing upon those tracks. They heard nothing, did not hear the train, for 
the reason, as the jury found, that no signais were given. They saw 
nothing of the approaching train because of the peculiar and intricate 
nature of the crossing with its approaches. By the failure of the de- 
fendant to give signais, the parties in the automobile were not directed 
to the proper point for seeing the approaching train. This is what the 
jury found and must hâve found under the charge of the court. The 
jury found also, and must hâve found, under the charge of the court, 
that there was nothing in the conditions and surroundings at the cross- 
ing which impressed or which ought to hâve impressed the plaintiff's 
testatrix, Martha E. Emens, with a doubt whether it was safe to go 
forward, under ail the circumstances and surroundings, and that she 
was justified in going forward and onto the tracks without actually 
stopping when doser to the tracks than the place where the stop was 
made; that is, within 50 feet or 100 feet or so of them. The jury also 
found, and under the charge of the court must hâve found, that the 
failure to give signais led or induced the plaintiff's testatrix to go 
upon the tracks or allow herself to be taken there. 
The jury was plainly and explicitly told : 

"When a traveler npon a highway reaches a steam railway track, and 
after looking and listenins, which it is lils duty to do, is impressed, or ouglit 
to he imprcss^ed, by wliat he sees or liears, with a doubt whether it is safe to 
go forward, he is charseable with contributory neglisence if he at once 13 ro- 
eeeds without using reasonable précaution to détermine whether his doubt is 
well founded. And tliat applies hère and would apply to thèse parties. You 
are to say what the truth and what the facts are. That is, If the existing 
surronndlngs aud conditions, including wliat he hears, actually impress him, 
or ought to impress him, that there is or may be danger iu proceedlng, he 
siiouid wuit a reasonable time to ascertaln whether or not the doubt he en- 
tortains, or ought to entertain, is well founded. So hère, as to Miss Emeus. 
Has it iiceu proved in this case that she was négligent ; that she ought to 
hâve been impressed from what she saw there, or heard, that it was unsafe 
to proceed, so that you can say she was guilty of contributory négligence iu 
going upon the track at ail, or allowing herself to be taken there. Proximate 
cause is that cause which in natural and continuons séquence, unbroken by 
any efficient intervening cause, pi'oduced the resuit complained of, and with- 
out which that resuit would not hâve occuiTed. Therefore, if you fiud from 
the évidence in the case, ail of it together, that the plaintiff's intestate, Martha 
E. Kuiens, aud those in coutrol of the automobile, exercised due care in 
looking and listening before going on the railroad tracks, and under the 
circumstances, surroundings, aud conditions scon or known, or vchich ought 
to liave been seen or known, in the exercise of due care, were not requlred 
to stop and do more than was done, aud you also flud that the failure of the 
railroad compauy, by its employés in charge of this train, if there was 
failure (and that is a question of fact for you to détermine) to give warning 
signais in time, of the approacli of this train to the crossing, or its failure 
to stop the train or slacken the speed on seeing the danger of those in the 
automobile, if that danger was seen and appreciated by those operating the 
train, was the proximate cause of this collision or accident, and of the 
conséquent death of the plaintiff's intestate, and that the omissions of the 
defendant's employés was négligence on the part of the défendant, and you 
also flnd that négligent acts and conduct of those in charge of the automo- 
bile after going on the tracks did not intervene and cause the accident and 
the conséquent Injury, the défendant hère, the Lehigh Valley Railroad Com- 
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pany, is liable, and you come to the question of damages. If the accident 
or collision and conséquent injury to Miss Emens was the resuit of the nég- 
ligence of the driver of the car, and his neglect, if any, in driving in front 
of the engine was the proximate cause, then the plaintift" hère cannot recover, 
even i£ Miss Emens herself was not négligent at ail. If you flnd tUat those 
In the automobile were free from négligence, under ail the circumstauces, in 
going on the railroad crossing, that the négligence of the employés of the de- 
fendant Company in failing to give warning signais led those in the automo- 
bile onto the tracks, and so iuto a place of imminent péril from the approach- 
ing train, and that those in charge of the automobile then exercised their 
best judgment, and did the best they could to avoid and escape the danger 
and the impending collision, a mère mistake or error in judgment on tha 
part of the driver of the car in not doing the very best thing, or in not pur- 
suing some course other than and better than the one he did, will not defeat 
recovery by this plaiutiff, even if the driver might hâve avoided the colli- 
sion by adopting some other course of action or conduct. That is, in an 
emergency demauding prompt and immédiate action when in a place of péril, 
into which place of danger a persou has been led by the négligence of the de- 
fendant railroad company, such person is bouud to exercise his best judgment 
under the circumstances and conditions then surrounding him ; and If he does, 
and there are two courses that may be pursued, one of which will in fact avoid 
the collision, and the other not, but the safe course is not perfectly plain or ob- 
vious, and such person does the best he can, recovery of damages is not 
defeated for the reason that he errs in judgment in such emergency, and by 
reason of such error pursues the wrong or the dangerous course." 

Contributory Négligence. 

Miss Martha E. Emens was a mère guest of Mr. and Mrs. Emens. 
They or one of them owned the car, were operating it, and Kilmer was 
hired and paid by them. But she, of course, was bound to exercise 
due care and lool< and Hsten and even stop, or cause the car to be 
stopped, if she heard or saw, or in the exercise of due care ought to 
hâve seen or heard, the approaching train. The two ladies occupied 
the back seat, and, as stated, the top was up, and the back curtain was 
down. Miss Emens could see the crossing ahead, but she was a 
stranger to the locality, had never been over the road, and was igno- 
rant of the iine and élévation of the tracks. She could get a dim view 
through the window in the back curtain and a backward view at the 
angle of 171/2 degrees. There was a point and points after getting 
within 100 feet of the crossing where a view could be obtained for 
some three-fourths of a mile back up the track, but she was ignorant 
of it, and she, as well as Mr. Emens and Mr. Kilmer, supposed they 
had a clear and proper view, and that no train was in sight. No cross- 
ing signal or signal of the approach of the train was given. The jury 
found that due and proper care was exercised in looking and listening, 
and that there was no négligence in not stopping nearer the tracks than 
the vicinity of the Swarthout block (where the stop was made), and 
that there were objects and conditions which confused the sight or 
view. Mr. Emens described the objects that confused the view: 

"I had a clear view down the track. The view in the other direction was 
obstructed and confusing. Q. How? Mr. Jenney: That I ask to be stricken 
out, being obstructed, Mr. Williams. I don't think it ought to go out. He 
don't mean absolutely obstructed. He will détail in a minute. By the Court: 
I suppose he objects to the use of the word 'obstructed.' He may state what 
there was in the way. Q. Well, describe, if you please, what there was 
there, as you recollect, that in any way interfered wlth or confused you, A. 
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As I recollect there was a pear orchard, an orclnard, trees; and I hâve a 
distinct remembrance of a gâte, board gateway, that was at tlie place where 
tîie eowcatchers, or the — By the Court: Oattle guards, you mean. Wltness: 
Cattle guaids, I mean. Q. Now, Professer, how many tliues do you recollect 
looking? A. I recollect looking twice before tbe final look, and then before 
that I remember looking, and perhaps I might say looking continuously. Q. 
Krst one way and then the other? And you had your mind on the ques- 
tion that there was a crossing there? A. Âbsolutely. Q. And on the possi- 
bility of a train approaching? A. I did. Q. And did you see or hear that 
train before you saw it at the time you hâve described, about SOO feet away 
after your car was up at the tracks? A. I did not. Q. How far away do you 
say it was? A. I thlnk it was about 300 feet. That Is my recoUeetion. Q. 
Now were you listening as you approached that crossing? A. I was. * * * 
Q. Now, Professer, when would you say, as you approached that crossing, 
you began to listen, began listening with référence to a train? A. Why, I 
should say It is 800 feet, Is it not? Q. To that corner 805 feet, the surveyor 
says. A. Why I think soon after passing that point, I should say 700 or 800 
feet. Q. And were you listening from that time on? A. I was on the alert. 
Q. Listening for signais? A. Yes. * * * Q. It was a still afternoon? A. 
It was. Q. And you could hear a bell or a whistle some distance? A. I 
could. Q. Could you hear them as far as the curve from you? A. Yes. Q. 
Now, from the time that you began paying particular attention, as you hâve 
described, shortly after or about the time of passing that corner, did this 
train, as it approached the crossing in question, give any signal either by 
bell or whistle? A. It did not. Q. And you mean by that prior to the dan- 
ger signal? A. Prior to the danger signal." 

[2] Miss Emens was killed in this collision and could not testify 
as to what she did by way of looking and listening. She had every 
incentive to do both, and there is no presumption or inf erence she did 
not. B. & O. R. Co. V. Griffith, 159 U. S. 603, 609, 16 Sup. Ct. 105, 
40 L. Ed. 274. The burden of showing contributory négligence was on 
the défendant. Défendant was bound to show on the whole case that 
Miss Emens did not look or listen, and it is presiimed she did look 
and listen. Baltimore & Potomac R. R. v. Landrigan, 191 U. S. 461, 
474, 24 Sup. Ct. 137, 48 L. Ed. 262 ; Texas & Pacific R. Co. v. Gentrv, 
163 U. S. 353, 366, 16 Sup. Ct. 1104, 41 L. Ed. 186. In Baltimore v. 
Landrigan, supra, at pages 473, 474, of 191 U. S., at page 140 of 24 
Sup. Ct. (48 E. Ed. 262), the court said : 

"There was no error lu instructing the jury that, lu the absence of évidence 
to the contrary, there was a presumption that the deceased stopped, looked 
and listened. The law was so declared in Texas & Pac. R. Co. y. Gentry, 163 
U. S. 353, 366 [16 Sup. Ct 1104, 41 L. Ed. 186.]" 

Nothing was said by any one after Mr. Emens said, "It looks ail 
right, and I think we can go ahead," except just as Kilmer saw the 
train Mrs. Emens spoke his name. Did she see the train and speak 
to hini for that reason ? 

This case in some of its aspects is similar to Schofield v. Chicago, 
Milwaukee & St. Paul Railway Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 
L. Ed. 224, and in others entirely dissimilar. There the highway 
and railroad trains ran in the same gênerai course, north and south, 
and both the plaintiff and the defendant's trains were going north. 
The highway was some 280 feet west of the railroad until they came 
opposite the crossing, when it turned east and crossed at a point 70 
rods (1,130 feet) north of the dépôt at Newport. The country was 
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flat and open, and there were no intervening or confusing oljjects. The 
plaintiiï was driving a slow traveling horse attached to a cutter. 

"When he arrived at a point in the wagon road 600 feet from the crossing, 
lie could there, and ail the way from there until he reached the crossing, 
hâve an nnobstructed vlew of the railroad traek to the south, and of any 
train on it, from the crossing baek to the dépôt; and, when he reached a 
point in the wagon road 33 leet from the crossing, he could hâve an nnob- 
structed View to a considerably greater distance southward beyond the dépôt." 

And, says the case, page 616 of 114 U. S., page 1126 of 5 Sup. 
Ct. (29 L. Ed. 224) : 

"The évidence showed that, if the train had passed the dépôt when the 
plaintiff was at a point 600 feet, or any less number of feet, from the 
crossing, he could not hâve failed to see the train, if he had looked for it; 
and that if the train had not reached the dépôt, when the plaintiff arrived at 
a point 33 feet from the crossing, he could not at that point, or at any point 
in the 33 feet, hâve failed to see the train beyond and to the south of the de- 
pot, if he had looked for it When the train passed the dépôt, the plaintiiï 
was at least lOO feet from the crossing. The train consisted of a locomotive 
engine and seven or eight cars. The engine whistled at a point 4,300 feet 
south of the dépôt, which was the whistliiig place for that dépôt. The wind 
was blowing strongly from north to south. * * * The plaintiff reisided in 
the neighborhood, and was famillar with the crossing. * » • The train 
was not a regnlar one, and no train was due at the time of the accident ; it 
was moving at a high rate of speed; it did not stop at the dépôt; and it 
gave no signal by blowing a whistle or ringing a bell after it passed the 
dépôt" 

It is perfectly plaîn that the plaintiff in that case neither looked nor 
listened. Probably he assumed there was no danger from the fact 
that no regular train was due. There was nothing to obstruct or con- 
fuse the sight or view, and the plaintiff was perfectly familiar with the 
situation, and the country was flat and open. The strong north wind 
may hâve prevented his hearing the train, but it did not interfère with 
seeing it. 

[3] In the case now before this court the steam was shut off. The 
train was gliding or "floating." There were confusing objects. The 
plaintiff and those in the automobile were strangers to the locality, not 
familiar with the crossing. No signais of approach were given, and 
those in the automobile both looked and listened continuously and 
stopped. They did not stop at the right place to get the best view and 
a clear view, but they did not know where that place was. There was 
nothing in the situation to impress them with a doubt that it was safe 
to proceed. If the crossing signais had been given, the accident would 
not hâve happened, as those in the automobile would hâve heard, would 
hâve seen, and would hâve stopped before reaching the tracks on 
which the train was moving. Ail this under the évidence was for the 
jury, and on each proposition it found for the plaintiff. 

It was not necessarily négligence that the plaintiff's testatrix did not 
look at the précise place and time when and where looking would hâve 
been of the most advantage. Rodrian v. N. Y., N. H. & H. R. Co., 
125 N. Y. 526, 529, 26 N. E. 741. The court said: 

"If, in case of an accident at a crossing, It appears that the persorp Injured 
did look for an approaching train, it would not necessarily foUow, as a rule 
oî law, that he was remediless, because he did not look at the précise place 
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and time when and where looking would hâve been of the most ad vanta ge. 
Many circumstances might be shown which could properly be eonsldered by 
the jury in determlning whether he exercised due and reasonable care in 
making his observation." 

[4] The relative rights and duties of railroads at highway crossings 
and of persons crossing or desiring and attempting ta cross were con- 
sidered and determined by the Suprême Court of the United States 
in Continental Improvement Co. v. Stead, 95 U. S. 161, 164, 24 L. 
Ed. 403, and again in Baltimore & Ohio R. R. Co. v. Griffith, 159 U. 
S. 603, 608, 609, 16 Sup. Ct. 105, 40 L. Ed. 274, where the language 
of Mr. Justice Bradley in the first case was quoted and approved. We 
may summarize: (1) Those traveling on eithcr road hâve a légal right 
to pass over the point of crossing and require due care on the part 
of those traveling on the other to avoid collision ; (2) the railroad train 
has the préférence and the right of way ; (3) "but it is bound to give 
due warning of its approach, so that the wagon may stop and allow it 
to pass and to use every exertion to stop if, the wagon is inevitably 
in the way, and such warning must be reasonable and timely." On 
the other hand, those who are crossing a railroad track are bound to 
exercise ordinary care and diligence to ascertain whether a train is 
approaching. Says the court: 

"They hâve, Indeed, the gréa test incentives to caution, for their lives are 
in imminent danger if collision happen ; and hence it will not be presumed 
without évidence that tliey do not exercise proper care in a particular case. 
For, conceding that the railway train has the right of precedence of cross- 
ing, the parties are still on equal terms as to the exercise of care and diligence 
in regard to their relative duties. The right of precedence referred to does uot 
impose upon the wagon the vyhole duty of avoiding a collision. It is accom- 
panied with, and conditioned upon, tlie duty of the train to give due and 
timely warning of its approach. The duty of the wagon to yield precedence 
is based upon this condition. Both parties are charged with the mutual duty 
of keeplng a careful lookout for danger; and the degree of diligence to be 
exercised on either side is such as a prudent man would exercise under the 
circumstances of the case in endeavoring fairly to perform his duty." 

The court, in the Griflith Case, 159 U. S. 610, 611, 16 Sup. Ct. 108, 
40 L. Ed. 274, further says : 

"Since the absence of any fault on the part of a plaintifC may be inferred 
from cirmustances, and the disposition of persons to take care of themselves 
and to keep out of difliculty may properly be taken into considération (Rail- 
road Co. V. Gladmon, 15 Wall. 401 [21 L. Ed. 114]), it is impossible to hold in 
the light of this évidence, as matter of law, that the conduet of plaintilï was 
such as to defeat a recovery. The rule was thus expounded by Mr. Justice 
Lamar in Grand Trunk Railway v. Ives, 144 U. S. 408, 417 [12 Sup. Ct. 679, 
682 (36 L. Ed. 485)]: 'There is no fixed standard in the law by which a court 
is enabled to arbitrarily say in every case what conduet shall be considered 
reasonable and prudent, and what shall constltute ordinary care, under any 
and ail circumstances. The terms 'ordinary care,' 'reasonable prudence,' and 
such like terms, as applied to the conduet and affairs of men, hâve a relative 
signlflcance, and cannot be arbitrarily deflned. What may be deemed ordi- 
nary care in one case may, under différent surrouudings and circumstances, 
be gross négligence. The policy of the law has relegated the détermination of 
such questions to the jury, under proper instructions from the court. It is 
their province to note the spécial circumstances and surroundings of each par- 
ticular case, and then say w^hether the conduet of the parties in that case 
was such as would be expected of reasonable, prudent men, under a similar 
State of affairs. When a given state of facts is such that reasonable men 
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may falrly differ upon the question as to whether there was négligence or 
not, the détermination of the matter is for the jury. It Is only where the 
facts are such that ail reasonable men must draw the same conclusion from 
them that the question of négligence is ever consldered as one of law for 
the court." 

And it was not contributory négligence, as matter of law, not to 
stop nearer the tracks than the vicinity of the Swarthout block. Dans- 
kin V. Pennsylvania R. R. Co., 83 N. J. Law, 522, 83 Atl. 1006; Texas 
& Pac. R. Co. V. Cody, 166 U. S. 611, 612, 615, 17 Sup. Ct. 703, 41 
L. Ed. 1132; Continental Im. Co. v. Stead, 95 U. S 161, 168 (24 
L. Ed. 403). In this last case the court was requested to instruct the 
jury that: 

"If by reason of the character of the ground or other obstructions, or If by 
reason of a defect In his sensé of sight or of hearing, he cannot détermine 
with certalnty whether or not a train of cars is approaching without stopping, 
and, if necessary, golng In advance of his team to examine, it is his duty 
to do so." 

The Suprême Court said of this : 

"Hère Is no assumption of facts as in the previous Instruction ; but it states 
the duty of persons approaching a railroad with wagons and teams in a 
more absolute and unqualified form than we think admissible. It states such 
duty with the rigidity of a statute, mailing no allowance for modifying cir- 
cumstances or for accidentai diversion of the attention, to which the most pru- 
dent and careful are sometimes subject, and assuming, in ettect, that the 
duty of avoiding collision lies wholly, or nearly so, on one side." 

[5] This court is of the opinion that a person driving an automo- 
bile, a stranger to the locality, who approaches a railroad crossing and 
stops, or substantially stops, at a point 145 or 150 feet from the ac- 
tual crossing, being less than 50 feet in a direct line from such tracks, 
and looks and listens, exercising due and reasonable and ordinary 
care in so doing, licars no train and no signal, and no signal is given, 
and who then proceeds at reasonable speed, continuing to look and 
listen, and who neither sees nor hears the approaching train which is 
coniing nearly head on behind him on a downgrade, gliding or floating 
at from 40 to 60 miles per hour without sounding bell or wbistle, is 
not necessarily guilty of contributory négligence in not again stopping, 
or in failing to see or hear the approaching train. The same is true 
of one riding in such automobile, especially when the ground, with 
certain objects thereon, is such that there may be more or less difficulty 
in getting the correct line of vision for seeing the train. There may 
be errors of judgment and a miscalculation of locations, but this is 
not contributory neghgence, if ordinary care, under the circumstances 
and surroundings, is exercised. Such a case présents a case for the 
considération and détermination of the jury. 

Rulings and Charge. 

[6] When Mr. Granger was on the stand, and after he had given 
his direct examination for the plaintiff, he was cross-examined, and 
his attention was called to certain things which it was claimed tended 
to show that his mind or attention was not on the train and signais 
when and after it came around the curve. Then on redirect this oc- 
curred : 
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"By Mr. Williams: Q. Mr. Oranger, they hâve asked you abont the re- 
pairs that you were making to the automobile, as things that might hâve 
distracted your attention from tMs train and signais. And now I want to 
known if tiere was any particular thing that attracted your attention to tlie 
train and the signais? A. Yes, sir. 

"By Mr. Jenney: I ohject to the question as leading, Incompétent, and im- 
proper. 

"By the Court: He may ask that, whether there was anything that at- 
tracted his attention to the train and signais, as I understood you ; is that 
right? 

"By Mr. Williams: Tes. Q. What was It? A. My wife called my atten- 
tion to the train as It wag coming around the bend. 

"By Mr. Jenney: That I object to, as to what his wife said, and ask 
that it be stricken ont. 

"By the Court: No, he may answer. 

"Q. And what next? A. The next remark that was made — • 

"By the Court: Walt a minute. If there is anything hère that would 
tend to show any négligence, if anything said by his wife, I could not permit 
that. As I understand, he started to say somethiug that he wife said to 
him; is that it? 

"By Mr. Williams: Tes. 

"By the Court: If there was a conversation between him and his wife, 
while they saw the automobile approaching the crossing, and the train cross- 
ing the crossing, that riveted their attention to the fact that there were no 
signais given, I think it is compétent Now, any expressions of opinion — 

"By Mr. Williams: Oh, no ; I don't want any expressions of opinion. 

"By the Court: — or statements that might imply négligence on the d&- 
fendant's part — 

"By Mr. Williams: I will not say that they might not imply négligence. 

"By the Court: Ton seek to show some fact or facts, expression, or state- 
ment from the wife, I take it now, calling attention to the fact that signais 
were not given? 

"By Mr. Williams: Tes, right there at the time, and before the accident; 
and when they knew the automobile was approaching, and the train approach- 
ing, and feared they would corne right there at the same time. 

"By the Court: You think, Mr. Williams, that you can go to the extent of 
showing what was said? 

"By Mr. Williams: Yes, sir. It is a remark made right at the time, as 
the train sped down the course, and the automobile approached the crossing, 
that riveted this man's attention to the fact as to whether or not signais were 
being given. And I claim it is compétent, as showing the reason why he can 
be so sure. 

"By the Court: There isn't any doubt about the competency of the fact that 
she spoke to him. If she called his attention to the signais, that fact, and 
that his attention was then riveted on the train, and he watched it, ail that 
is compétent. The only point would be whether what she said was compé- 
tent. What she said might be harmless. 

"By Mr. Williams: I am not trying to put It in under that déception, if 
your honor please, at ail. It is a serions matter, and an Important matter, 
that I am discussing, and I want your honor to understand me, so that I 
will not be accused of fooling anybody. If he said his wife called his atten- 
tion to the fact whether the signal blew or not, of course that is somewhat of 
a conclusion, Mr. Jenney might daim. I think it is compétent. I am not 
claiming it isn't ; but it is compétent, I claim, for me to show the ejaculation 
of his wife on the instant; the word she said, or words she said, that dld 
fivet his attention on the signal. It Is just as compétent to show it as it 
would be to show that this attention was called. 

"By the Court: I will overrule the objection, and give you an exception. 

"By Mr. Williams: I will write it out and send it up, if your honor would 
llke me to. 

"By the Court: I would rather know what it is. (Mr. Williams handed to 
the court a written statement.) Well, I will admit it, for the purpose of 
showing that his attention was called to the signais, that his mind was upon 
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It, and tendli'g to show that hîs attention was on It. I will not admit it as 
proof of itself, as to the truth of the statement made at the time. The 
ejaculatiaii, as ijroof that the whistle was not blown, that must dépend on what 
they say about It. Tending to show that it is so near ail one transaction, 
the whole thlng, I will overrule the objection, and give an exception to tlie 
défendant. 

"Q. And what next? 

"By Mr. Jenney: I haven't stated my objection. 

"By the Court: You may. 

"By Mr. Jenney: Incompétent and improper, Immaterial hearsay; reopen- 
Ing of the examination of the witness, and no part of the res gestœ. 

"By Mr. Williams: It is ofCered as a part of the res gestîB in rebuttal, for 
the purpose of showing that his attention was attracted, and how. Not for 
the purpose of showing the fact. 

"By the Court: I will admit it for that purpose, and that purpose only. 
And the ejaculation made by the wife niust not be regarded by the jury 
as any proof that the bell did not ring, or that the whistle did not sound at 
that time, as they approached. That will hâve to dépend upon the évidence 
of the wjtnesses. It is simply and purely for the purpose of showing that 
his attention was called at the time to the train, and to the fact of whether 
or not warnings were given. For that purpose, and that purpose only, I 
admit it. (Exception.) 

"A. Make the question a llttle plalner, please; more definite. Q. What 
next called your attention to whether or not the train was giving signais? 

"By Mr. Jenney: Same objection. (Overruled. Exception.) 

"A. The next remark that was made after my attention was called to 
the train coœing around the bend, saw the automobile, and this statement: 
'Do you suppose the people in that automobile see the train?' 

"By the Court: You may disregard that. 

"Q. That isn't the one that I — Well, go on. 

"By the Court: Q. Did you look at the train as It approached? A. I did. 
Q. Now, Mr. Williams' proposition is that something was said by your wife 
in référence to signais. Did she say anything (on that subject? A. She did. 
Q. That is what we waut. I give you an exception Mr. Jenney, to ail of this. 

"Q. What did she say? A. After mentioning what I hâve already stated 
in regard to the automobile, we saw the automobile accident at the next 
instant. Then she said, 'Why don't the train whistle?' Q. And did that 
call your attention to whether or not it was whistling, and did whistle, before 
the danger signal was given? A. It did. 

"By Mr. Jenney: I move to strike out ail of that, on the same grounds as 
in my objection. (Motion denied. Exception.)" 

I think the évidence was compétent for the purpose stated and with 
the limitation placed upon it. It was not the meaning of the witness, 
and neither the court nor the counsel on either side understood him 
as intending to say that the remark, "Why don't the train whistle?" 
camie after the collision, but after and in connection with the words, 
"Do you suppose the people in that automobile see the train?" The 
remark was spontaneous and voluntary (drawn out by the situation), 
and called Mr. Granger's attention to the very fact whether or not 
the whistle was being sounded or had been sounded at or after round- 
ing the curve and before reaching the crossing. It is true that Mr. 
and Mrs. Granger were onlookers and not actual participants in the 
running of either the train or the automobile, but in a sensé they were 
actors Dy reason of their immédiate proximity to the collision, only 
800 feet away, and which must hâve occurred from within 6 to 12 
seconds after the train was passing them. The train with engine oc- 
cupied about one-half the distance from the crossroad crossing to the 
place of the collision. The fact sought to be shown was, not that 
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the whistle was not sounded, but the fact whether or not the atten- 
tion of Granger was actually called to the question whether or not 
the whistle was being sounded as the engin e approached and passed 
the crossroads crossing. The défendant, by its cross-examination, 
made the existence of that fact an issue. 

Limited as the évidence was to the détermination of the question 
whether or not the attention of Mr. Granger was called to the ring- 
ing or nonringing of the bell and nonblowing of the whistle of the 
engine at the time it approached the crossroads crossing, and whether 
or not tlie attention of the witnesses was on the whistle and bell at 
that time, it became a part of the res gestse. Judge Thomas, in his 
work on Négligence, Rules, Décisions, and Opinions, at page 593, 
says: 

"As applied to cases based on négligence, the doctrine of res gesta usually 
arises respecting évidence of statements, déclarations, and expressions mado 
by tlie Injured person, or by a servant of one of the parties, or by third 
persons standing by. The rule broadly stated is that the character, quality or 
cause of a tortious act may be explained by exclamations, déclarations, or 
statements coïncident wlth the injury, provlded they be calculated to iinfold 
the nature and qualltj' of the acts which they are intended to explain. There 
must be a transaction of which tliey are consldered a part. They niiist be 
concomitant with the principal action and so counected wlth it as to be re- 
garded as the resuit and conséquence of coexlstlng motives, and must not bave 
been made as merely narrative of a past occurrence." 

Within this broad language, the déclaration of Mrs. Granger might 
be compétent on the question : Was the bell rung or the whistle sound- 
ed inasmuch as the whistling posts for thèse crossings were just south 
of the crossroad crossing where Mr. and jMrs. Granger were, and 
at which point the engineer testified he sounded the whistle? But that 
question is not hère. The fact sought to be shown was that Granger's 
attention was on the sounding or nonsounding of bell and whistle, 
one or both. The exclamation of Mrs. Granger was entirely disin- 
terested, and it was spontaneous (drawn out by the conditions exist- 
ing), and there was no préméditation, and it was relevant. In Cbam- 
berlayne, the Modem Law of Evidence, vol. 4, § 3015, pp. 4186, 4187, 
the author, citing cases, says : 

"Naturally the influence of a particular occurrence said to bave created an 
automatic utterance is far more powerfully exerted upou the person imine- 
dlately affected than upon those who havo !;iorely seen It. The exclamations 
of tlie latter, though obvlously compétent in an Independently relevant capaci- 
ty, are seldom spontaneous, within the meaning of the rule, and cannot, there- 
fore, be employed as proof of the facts asserted. Should it appear, however, 
under the circumstances of a particular case, that a given utterance by a 
spectator was, in point of fact, spontaneous, it is good primary évidence of 
the fact which it allèges." 

And in the same volume (section 2597, pp. 3521, 3522, 3523), the 
author says: 

"The independently relevant statement may be that of a bystander. Wher- 
ever it can be fairly Inferred that the déclarations of such a person affected 
the action of the participants themselves, in some essential particular, or 
promoted the doing of some important act, the évidence will be received. The 
same administrative course is adopted where the exclamation of one standing 
near is felt to be necessai'y or expédient for Connecting other facts into tlie 
narrative of signiflcant events. Statements are not objectionable as hearsay. 
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The,-c (Teelarations of Ijystanclers are uot oiïered iu their assertive capacity ; 
i. e., as évidence of tlie facts stated." 

In the case at bar this exclamation of Mrs. Granger promoted the 
important act on the part of Mr. Granger of paying attention to 
wliether or not the bell was being rung or the whistle sounded. The 
res gestse was not the mère colhsion of engine and automobile, but 
the causes of that collision operating at the time, and it included ail 
that was said and done by the participants and onlookers which was 
relevant to the issues and spontaneous. Some of the acts and ex- 
clamations were relevant for one purpose and some for another; but 
as said in Chamberlayne : 

"A party is not prevented from provlng a constituent fact, one of tbe 
res gestse of his case, mercly beeause it Is a transaction which in some de- 
gree is suggested from the other transactions involved in the res gest«." Vol- 
ume 4, § 3249. 

And the author also says: 

"Aud it is a well-established prlnciple tliat the fact that the jury may mls- 
use for purpose X évidence which is perfectly compétent for puriwse Y fur- 
nishcs no ground for rejecting évidence absolutely essential to the case of the 
propouent in connection with purpose X. Evidence of another transaction 
may be necessary in order to enable a party to prove his oase, to détail the 
res gestœ, the constituent facts upou which he is relying." 

Hère the foundation of the action was négligence on the part of 
the défendant railroad company in that it did not give suitable or 
any signais of the approach of this train to the crossing in question. 
To show that such signais by bell or whistle Avere not given, it was 
necessary to call those bystanders and spectators who were présent 
on the occasion of the collision and especially important, in view of 
the décisions that the statement of those who were not paying atten- 
tion is of little weight against the testimony of those who were, to 
show that Granger's attention was on the question of signais from 
the engine. The plaintiff was not confined to Granger's mère "say- 
so," but, in view of the cross-examination tending to show Grangei's 
attention may hâve been on his own automobile, was entitled to show 
that his attention was in fact called to that particular question (signais) 
by voluntary, spontaneous, and relevant exclamations made at the 
time by one who was also watching the transaction and in a position 
to hear, see, and know. It was not an opinion or the recitation of a 
part transaction. The exclamation of Mrs. Granger was a part of 
the transaction, and drawn out by it. 

This question has been decided in a very similar case (Terwilliger, 
as Adm'x, v. Long Island Railroad Co., 152 App. Div. 168, 172, 
136 N. Y. Supp. IZi, 736), where the court said : 

"It is also urged that the court erred in permitting Mrs. Wilson to testify 
that she saw the accident and that she exclaimed, just at the moment of the 
approaching collision: 'Why don't they blow that whistle? ïhe people in 
that car don't see that train.' The court subsequently struck out the déclara- 
tion, 'The people in that car don't see that train,' and permitted the re- 
mainder of the exclamation to remain; the défendant taking an exception. 
The issue to be determined was whether the défendant had given any 
vvarning on its approach to this crossing, and it was clearly compétent for 
the plaintiff to prove that no whistle was blown, and this witness had testi- 
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fied that she heard no whlstle, and the fact that s'ae made an exclamation at 
tîie very crisis of the transaction, referriiig to the fact that no whistle 
was blown, seems to us to he compétent. It was a fact whicli showed that 
her attention was directed to the very matter in issue. It was not évidence of 
the fact that the whistle was not blown. It was merely a fact showiug 
that the witness, in testlfying that she heard no whistle, was testifying to 
a matter to which her attention was directed at the time, and Is not more ob- 
jectlonable than any other statement of fact which would show that she 
was in a position and in a frame of mind to know whether the whistle was 
blown or not If she had testified that she looked to see if there was escaping 
steam, indicatlng the blowing of the whistle, it would not hâve been objec- 
tionable. Indeed, this very question was asked and answered by this wit- 
ness without objection, and we are persuaded that the question objected to 
was not less open to objection." 

[7] There was some évidence tending to show that the engineer, on 
seeing the automobile on the track, or proceeding onto the track in 
front of the engine and in danger and appreciating such fact, no warn- 
ing signal of the approach of the train having been given, was negH- 
gent in not then giving signais earlier than he did; that, instead of do- 
ing so, he looked to the signal at Caywood station to ascertain whether 
or not he would hâve to stop there ; and that af ter this he again tumed 
his attention to the automobile and found it almost immediately in 
front of him, whereupon he gave the danger signal. If those in charge 
of the train see a person at a highvvay crossing approaching the same 
on foot or in a vehicle or even thereon, they may assume, under or- 
dinary conditions, that the person will stop or get off the track, especi- 
ally if the view is clear and unobstructed or crossing signais hâve 
been given. The rule présupposes that the railroad company has donc 
or is doing its duty to such traveler. But if those in charge of such 
train see and appreciate that such traveler is unaware of the near ap- 
proach of the train, and are also négligent in not giving crossing sig- 
nais, and also see and appreciate that such person is actually in or going 
in front of the approaching engine (that is, into a place of great péril), 
led there by the want of signais, especially when there are confusing 
objects or a confusing situation, it is the duty of such person in charge 
of the train not only to sound vvarnings, if he can, but slacken speed, 
if we can, and avoid doing injury to the traveler. Those in charge of 
a rapidly moving train approaching a highway crossing without signais 
and seeing and appreciating that the traveler at the crossing is not 
aware of his danger and is going in front of the engine in ignorance 
of its approach may not assume that he will see in time and stop, or 
will see and get out of danger in time. The duties of those in charge of 
the train and of the traveler are mutual and reciprocal and under such 
a State of facts as described it would be négligence on the part of the 
railroad company not to signal at once and slacken speed, if reasonably 
possible so to do; that is, avoid doing injury to a person in imminent 
péril seen and appreciated and brought about by the négligence of the 
railroad. 

[8] The court charged the law at some length on that subject under 
the évidence in the case; but, when the défendant took its exception 
and raised the question of the sufficiency of the évidence to présent that 
question under the pleadings, the plaintiff withdrew ail claims of negli- 
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gence on that or those grounds and explicitly elected to stand on the 
sole ground of négligence in not giving signais of the approach of the 
train to the crossing, whereupon the court withdrew its charge on that 
subject and directed the jury to disregard it. The following is what oc- 
curred : 

"Ey Mr. Jenney: I exeept to ail that your honor said In regard to the en- 
gineer's actions after the autoraobile was lu a position of danger, and your 
leaving that question to the jury, and what your honor said in regard to a 
traveler on the highway being led into a trap or place of danger. 

"By the Court: I didn't say anything about a trap; I said place of danger. 

"By Mr. Jenney: And place of péril, and to the emergency, and error of 
Judgment. As to ail of that, none of that had been alleged in the complaint 
as drawn or by any évidence in the case. This Is a proposition whlch the 
défendant claims is not in the case at ail. I want to hâve that distlnctly un- 
derstood, and the reason for my exception. 

"By the Court: You claim it is not within the issues? 

"By Mr. Jenney: Not within the issues of this case. 

"By the Court: What do you say, Mr. Williams? 

"By Mr. Williams: There is nothlng said about it especially In the com- 
plaint, and I think, go far as it bas any bearing on the case, it is the same 
question whether they were négligent or whether Martha Emens was négli- 
gent. That is ail there is to it. I suppose, of course, as your honor charged, 
that if an engineer sees a traveler in a position of danger, and sees that he 
cannot escape from that position — 

"By the Court: If they led him into it — if the défendant railroad company 
led Mm into it? 

"By Mr. Williams: Tes. That then the engineer is bound to make such 
effort as he ean to avoid hitting him. 

"By Mr. Jeimey: And do you claim that question is in this case? 

"By Mr. Williams: I don't think it is pleaded directly, in the case. I 
claim that, so far as it is in the case, it is the same question that is involved 
In the question of the defendant's négligence, and Martha Emeus' contributory 
négligence, in signaling, and in not seeing the train, as it approached the 
crossing. There isn't anything in the pleadings on that question. I don't 
know as there is anything in the case that I claim required the engineer to 
stop bis train before it was toc late for him to do it. I think the évidence 
is— 

"By the Court: Then you stand purely upon the question of négligence, in 
failing to glve the signais? 

"By Mr. Williams: Yes, sir; we stand on that. 

"By the Court: Very well. Then you will disregard what I said on the 
other questions of négligence, gentlemen of the jury. 

"By Mr. Jenney: Your honor charged quite extensively on that subject. 

"By the Court: I know I did. 

"By Mr. Jenney: I take an exception to that part of the charge. 

"By the Court: I strike it out. It isn't in the charge. And I direct the 
jury to disregard it entirely, as a part of the charge, because plaintifE now 
elects to stand upon the proposition that the négligence of this défendant was 
In failing to give the signais on the approach to those crossings. That there 
was the négligence, and that Miss Emens was free from contributory négli- 
gence, and therefore entitled to recover. 

"By Mr. Jenney: I want it distlnctly understood. The only proposition of 
négligence in this case to the Jury is whether or not those crossing signais 
were given? 

"By the Court: That is what I understand now. 

"By Mr. Williams: Yes; that is the question." 

The défendant contended on the argument that, notwithstanding this, 
the fact that any charge on that subject was made and then withdrawn 
was prejudicial. I think not. It was impressed on the jury that no 
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such ground of neg-ligence was claimed or in the case or to be consid- 
ered by them. The presumption is that juries will and do observe 
and obey the instructions of the court, and this must be so when the 
party openly and plainly withdraws a claim of negUgence on a partic- 
ular ground. 

Damages. 

[9] Are the damages excessive in viev*r of the évidence and statute? 
Hère the damages are for the benefit of the four brothers. See section 
1903, Code of Civil Procédure, quoted. Section 1904 of the Code of 
Civil Procédure reads as foUows : 

"The damages awarded to the plaintiff may be such a sum as the jury upon 
a wrlt of inquiry, or upon a trial, or where issues of fact are tried without a 
jury, the court, or the référée, deems to be fair and just compensation for 
the peeuniary injuries, resulting from the decedeiit's deatli, to the person 
or persons for whose benefit the action Is brought. * * * AViien fmal 
judgment for the plaintifC is rendered, the clei"k must add to the sum so 
awarded interest thereupon from the decedent's dcuth, aud include it in the 
judgment. The inquisition, verdict, report, or décision may speelfy the day 
from which interest is to be computed. If it omits so to do, the day may be 
determined by the clerk, upon aftidavits." 

During the giving of the charge, this occurred : 

"By Mr. Jenney: I except to v»hat your honor snid on damages, and I ask 
your honor to charge the jury that the damage, if aiiy, in this case must be 
conflned to the amouut of the earuiiigs of the plaintiff's testatrix. Miss Emens, 
during the probable duration of lier life, such as might be reasonably exi^ect- 
ed to be received by her brothers, or is the increase in the estate which she 
might bave accumulated had she not been killed, but lived the uatural course 
of her life, and which estate would bave been distributed among ber next of 
kin. 

"By the Court: That I décline to charge and give you an exception. (Ex- 
ception.) 

"By Mr. Jenney: I ask your honor to cliarge that in this case there is no 
proof of any actual money loss. 

"By the Court: Well, I will charge that. I don't recoUect that there is. 

"By Mr. Jenney: ïou charge that there is not; uo proof? 

"By the Court: I say that, as if there was any actual money loss Mr. Wil- 
liams would call my attention to it. I think not. 

"By Mr. Williams: If they distinguish between money loss and peeuniary 
loss, why, I think that is so. 

"By tbe Court: I so charge, because I bave no recollection. If there was, 
it was dropped in hère in such a way that it escaped my attention. 

"By Mr. .Tenney: I ask your honor to charge that if the jury flnd that the 
next of kin bave sustained no actual money loss by reason of the death of 
Miss Martha Emens, and flnd défendant négligent, and if she is free from 
contributory négligence, they may award only nominal damages, 

"By Mr. Williams: Well, now, that brings up the question of what the 
counsel means by money loss. If he means gold and silver scattered on the 
higbway, I can see there is no proof of it. 

"By the Court: If tliat is what you mean, in that sensé, you are abso- 
lutely — but the statute says 'peeuniary.' 

"By Mr. Jenney: I take exception to your honor's modification. And I 
ask your honor to make the same charge, substituting money eamlngs for 
money loss. 

"By the Court: That is so indefinite. Put the words together. 

"By Mr. Jenney: I ask your honor to charge this: That if the jury flnd 
that the next of kin hâve sustained no actual loss from money earnings by 
reason of the death of Miss Martha Emens, and flnd défendant négligent, and 
that she is free from négligence, they may award only nominal damages. 
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"By the Court: Why, they may, because the statute says such a sum. I 
so charge. I hâve read the statute to them. 

"By Mr. Williams: But your honor don't mean that they must. 

"By the Court: Why, no. No, they may. It is with them. I cannot tell 
them what to find." 

Also the following: 

"By Mr. Williams: I asb your honor to charge that one of the éléments of 
damage in the case which the jury may consider In determining the amount of 
damage is the probable value of the service which Miss Emens would hâve 
rendered, if any, to her brothers during the remainder of their lives in case 
she had not been killed." 

"By the Court: Oh, certalnly. (Exception.)" 

The court had before charged as f ollows : 

"And now, gentlemen, a word in regard to the damages. If you flnd that 
the défendant company was négligent, and that the plaintiff's testatrix, Miss 
Emens, was free from contributory négligence, and that the négligence of the 
défendant was the proximate cause of the accident, collision, and conséquent 
injury and death, the death from the injury received in the collision being 
conceded hère, you come to the question of damages, which, as already stated, 
are confined to such a sum as you, gentlemen of the jury, deem to be a fair 
and just compensation for the pecuniary injuries resulting from the decedent's 
death, that of Martha E. Emens, to the surviving brothers, Olin E., Humboldt, 
Edgar A., and Fred S. Emens. Tbis includes pecuniary injuries sustained 
up to the présent time, and those that you find wlU be sustained by thèse 
brothers in the future. This statute does not limit recovery to exact proot 
of pecuniary loss. There must be pecuniary loss resulting from the death, 
but it (the actual loss) is oftentimes Incapable of exact proof. Proof bas 
been made hère of the âge, the health, and the gênerai intelligence o£ Martha 
E. Emens, and of her relation to thèse surviving brothers, and also of their 
gênerai business and condition in life. She lived with one of thèse brothers, 
at the old homestead, where the others, except one in the West, were in the 
habit of going on Thanksgiving and the holldays, and sometimes in the sum- 
mer for a vacation, stopping sometimes, and, so far as appears, without 
charge. AU of thèse thlngs are a proper subject for your considération, and 
bave more or less of a bearing upon the question of the pec-uuiary loss sus- 
tained by her death, that is sustained by thèse brothers. No damages can 
be given for loss of society, or love, or affection. You may give, as pecuniary 
damages, such sum as you find from the évidence this lady, Miss Emeus, 
would bave accumulated from the time of her death, Aiigust 2Sth, during 
the time she would bave lived, but for this accident, and left her next of 
kin. This is one further élément of damage. Of course, you are not to be 
afCeeted by passion or préjudice against railroad companies or automobiles. 
You are to décide this case unafirected by any passion or préjudice against 
railroad companies, or against automobiles. Take it under this évidence, 
gentlemen, as I know you wlU, and under the rules of law which I hâve glven 
you, and détermine what the facts are. And in short. If you find that the 
railroad company was négligent, if you find that Miss Emens was free from 
contributory négligence, and if you find that that négligence of the railroad 
company was the proximate cause of this injury, that it was not caused by the 
négligence of somebody else, then you come to the question of damages. And 
you are to give such damages (pecuniary damages only) as you belleve under 
the facts proved as to the âge of the deceased, her condition in llfe, situation 
and condition in life of thèse brothers, and their relations, as you may find 
are a just compensation to them for the loss they hâve sustained through her 
death." 

The charge expressly excluded everything, except pecuniary dam- 
ages ; that is, pecuniary loss by reason of her death. 

The deceased, Miss Martha E. Emens, was 45 years of âge and 
unmarried. She lived on the old homestead with one of the brothers, 
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evidently keeping house, and hère the other brothers, except the one 
in the West, were accustomed to go on occasion and receive attention 
and entertainment without charge. She was earning something; had 
earning capacity. There was no proof that she had saved any part 
of her earnings. In Phœnix Ry. v. Landis, 231 U. S. 578, 34 Sup. 
Ct. 179, 58 L. Ed. 377, decided by the Suprême Court of the United 
States, December 22, 1913, the court said: 

"It is said further that the court erred In holding that the plalntlff was 
entitled to recover substaiitial damages for the beneflt of the estate 'without 
évidence showing or tendlng to show that deceased had ever saved or would 
bave saved any portion of bis earnings.' We bave not been referred to any 
ruling to this effect." 

In Murphy v. Eric R. R. Co., 202 N. Y. 244, 245, 95 N. E. 699, 700, 
the Court of Appeals held: 

"The Code of Civil Procédure provides that damages in such actions as 
this are exclusively for the benefit of the decedent's husband or wife and 
next of kin (section 1903), and they are to be a fair and just compensation 
for the decedent's death to tbe person or persous for whose benefit the ac- 
tion Is brought (section 1904). Under thèse very gênerai provisions of the 
statute, it bas been impossible for the courts to formulate any strict or 
definite rules for the guidance of juries In estimating damages, and tbey 
hâve, tberefore, given the law a broad and libéral construction. Thus, in 
Ihl y. Forty-Second St. & G. St F. K. K. Oo., 47 N. Y. 317 [7 xim. Kep. 450], 
where the action was for the beneflt of the parents to recover for the death 
of a child of tender years, it was held that the absence of proof of spécial 
pecuniary damage to the next of kin resulting from the death of the child 
would not hâve justifled the court in nonsultlng the plaintiff, or in directing 
the jury to find only nominal damages, and in aimilar cases this court bas 
decided that the statute does not limit the right of recovery to cases in 
which there is exact proof of actual pecuniary loss. Oldfield v. N. Y. & Har- 
lem R. R. Co., 14 N. Y. 310, and O'Mara v. Hudson River R. R. Co., 38 N. 
Y. 445, 450 [98 Am. Dec. 61]. It is always proper, and sometimes necessary, 
to make proof of such facts as the âge, sex, health, and gênerai intelligence of 
the person killed, bis relation to the next of kin, and their condition in life. 
Houghkirk v. Président, etc., D. & H. C. Co., 92 N. Y. 219 [44 Am. Rep. 370] ; 
Lockwood V. N. Y., L. E. & W. R. B. Co., 98 N. Y. 523, 526 ; Matter of Meekin 
v. B. H. R. R. Co., 164 N. Y. 145, 152 [58 N. E. 50, 51 L. R. A. 235, 79 Am. St. 
Rep. 635]. Ail thèse things hâve a bearing upon the question of pecuniary 
loss suffered by those for whose benefit the action may be maintaiued, and 
thèse are the decedent's husband or wife and next of kin." 

But in this case we hâve évidence that there were three brothers, 
one of whom lived with the sister, and she kept house for him, was 
living together on the old homestead. She was his housekeeper. Her 
death was a pecuniary loss to him certainly. The other brothers were 
accustomed to go there Thanksgiving time and on other occasions. Her 
death was a pecuniary loss to them. The recovery is for the beneiit 
of ail three, and, under the statute, I think it was the duty of the jury 
to fix in one sum the pecuniary loss of ail three. It could not be 
divided up. It seems to me that the damages were not excessive. The 
jury is to give such damages as they, under ail the proof in the case, 
think was just and fair. Under the circumstances presented hère, it 
was impossible to prove with any definiteness or certainty what the 
damages were or to call any witness or witnesses who could estimate 
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^hem. I think ît was for the jury tO' fix the damages undor ail the 
évidence. 

The resuit is that the motion to set aside the verdict and fo!' a new 
trial must be denied. 



Ex parte CHIN LOY YOU. 

(District Court, D. Massachusetts. Feb. 16, 1915.) 

No. 1022. 

1. Aliens ©=32 — Déportation — Peocedxjeb. 

The liearing before the Secretary of Labor for the déportation of an 
alien unlawfully withln the United States is summary and administra- 
tive, not judicial, and need not be conducted aecording to the procédure 
and niles of évidence followed in courts of law. If there is an honest ef- 
fort to ascertain the truth by methods sufficlently fair and reasonable 
to amount to due process of law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 84, 92-95; Dea 
Dig. <S=532.] 

2. Alœens ©=32 — Déportation — Procédure — Résident. 

A Chinese duly adœitted into the country is prima facie a légal rési- 
dent, but is nevertheless subject to déportation on administrative process. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec 
Dig. ®=32.] 

B. Aliens «3=32 — Déportation — Peocedube^Revibw bt Courts. 

ïhe courts bave the right to scrutinize freely the fairness of adminis- 
trative proceedings for the déportation o£ an alien. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ©=532.] 

4. Aliejss <®=>32 — Déportation — Evidence — Fairness of Proceedings. 

On habeas corpus by a Chinese, who was ordered to be deported as 
an alien unlawfully within the country, évidence held to show that the 
aUen was not given a fair hearing, though he was afforded an opportuni- 
ty to produce évidence and appear by counsel before the Secretary of 
Labor. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. ®=32.] 

5. Aliens ©=32 — Déportation — Procédure — Eight to Counsel. 

While the right to appear by counsel in criminal proceedings, given by 
Const. U. S. Amend. 6, does not apply to proceedings for the déportation 
of an alien, the refusai of a request by counsel to appear for the alien 
places on the immigration officiais the burden of explaining such re- 
fusai, and of showing the fairness of the proceedings. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. S§ 84, 92-95; Dec. 
Dig. <S=»32.] 

6. Aliens ®=32 — Deportatiion — PsocEnuEE — Evidence. 

While immigration officiais are entltled to make thelr own rules of 
évidence for hearings in proceedings for the déportation of aliens, there 
are certain fundamental principles which they cannot disregard, con- 
sistently with fair treatment to the aliens. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. S§ 84, 92-95; Dec. 
Dig. ®=>32.] 

Habeas corpus proceeding by Chin Loy You to secure a discharge 
from custody on a warrant for déportation as an alien unlawfully 

©saFor other cases see sama toplo & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
223 F,— 53 
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within the United States. On hearing on the agreed statement of 
facts. Petitioner found not to hâve had a fair hearing before the im- 
migration authorities, and final action in habeas corpus proceeding de- 
layed for 30 days to afford opportunity to give the petitioner such hear- 
ing- 

Phelan & Conway, of Boston, Mass., for petitioner. 

William C. Matthews, Sp. Asst. U. S. Atty., of Boston, Mass., for 
'"espondent. 

MORTON, District Judge. Habeas corpus to the immigration com- 
missioner at Boston. The writ issued ; the ahen, Chin Loy You, who 
will be referred to as the petitioner, was delivered by the immigration 
commissioner to the United States marshal; the question is whether 
he is entitled to be discharged f rom custody. The case was heard be- 
fore me upon an "agreed statement of facts," which incorporâtes by 
référence the record of the proceedings against the petitioner by the 
immigration officiais upon which déportation was ordered by Acting 
Secretary Densmore by whom, it is agreed, the actual décision was 
made. Although the prisoner is a Chinese, born in China, the déporta- 
tion proceedings were admittedly not based upon the Chinese Exclu- 
sion Acts, but upon the Immigration Act of 1907 (Act Feb. 20, 1907, 
c. 1134, § 21, 34 S'tat. 905 [Comp. St. 1913, § 4270]); the gênerai 
charge being that the prisoner was an alien "unlawfully within the 
United States." (Secretary's warrant of Janiiary 15, 1914). The réf- 
érence in that warrant to the act of February 20, 1907, as "the Chinese 
Exclusion Laws" is evidently a mistake. 

The case is somewhat unusual, in that the alien was duly admitted 
into this country on his arrivai hère. Under such circumstances, the 
matter goes directly to the Secretary of Labor. Sections 20 and 21 
(Comp. St. 1913, §§ 4269, 4270). The practice is that, upon a représen- 
tation being made to the Immigration Bureau that a certain person is 
an alien unlawfully in this country, a warrant for his arrest is issued 
in the name of the Secretary of Labor. The warrant in this case con- 
tained directions that the immigration commissioner and inspectors to 
whom it was addressed should grant the alleged alien "a hearing to 
enable him to show cause why he should not be deported." Those 
officers apparently considered that their duty under the warrant was 
only to examine the alien, to procure such other testimony, statements, 
and évidence as in their opinion supported the complaint against the 
prisoner, to offer him an opportunity to introduce évidence in his own 
behalf , and to make up a record to be sent to the Secretary, with their 
recommendation, for his décision thereon. Nothing which would ordi- 
narily be( termed a "hearing" was accorded the alien by them. The only 
hearing was before the Acting Secretary, and was upon the record 
forwarded by the inspectors to Washington. The décision was against 
the petitioner, and a second warrant issued, dated March 28, 1914, 
directing déportation, under which he was held when thèse proceed- 
ings were instituted. 

[1-3] The principles of law applicable to the case are well settled. 
Broadly speaking, the question is whether the alien has been accorded 



KX PARTE CHIN LOT YOU 835 

a fair hearing by the immigration authorities. Such hearing may be, 
and usually is, summary and administrative, rather than judicia!, in 
character, and need not be conducted in accordance with the procédure 
and ruies of évidence followed in courts of law. The essentiai thing 
isi that there shall hâve been an honest efifort to arrive at the truth by 
methods sufficiently fair and reasonable to amount to due process of 
law. Chin Yow v. U. S., 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; 
Bouve on Aliens (Ist Ed.) 513. Although the petitioner was, prima 
facie at least, a légal résident of this country at the time of bis arrest, 
he is none the less, under the décision in Pearson v. Williams, 202 
U. S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029, subject to déportation 
upon administrative process, without any judicial trial. There is, 
however, a tendency in the décisions of the Suprême Court on this 
subject to safeguard the individual against the tremendous and arbi- 
trary power given to the Immigration Bureau by reserving to the courts 
the right to scrutinize with some freedom the fairness of the proceed- 
ings. In the Tang Tun Case, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. Ed. 
606, careful considération was given to the évidence upon which the 
Immigration Department acted, and it was held to hâve been fairly 
taken and to be legally sufficient. See, too, Liu Hop Fong v. U. S-, 
209 U. S. 453, 28 Sup. Ct. 576, 52 L. Ed. 888. 

[4] It appears that Chin Loy You arrived in this country on Octo- 
ber 14, 1912, at San Francisco. He there applied for admission as the 
minor son of one Chin Yit Bak, a legally doraiciled Chinese merchant 
engaged in business in San Francisco, and, on November 7, 1912, after 
a hearing upon that question before the immigration authorities at San 
Francisco, was duly admitted upon that ground. A certificate of 
identity, with his photograph annexed, was issued to him. He stayed 
with his alleged father about two months, and then came east to Nan- 
ticoke, Pa. From there he went to H^op Lee's laundry in Gettysburg. 
He was found at that place on or about S'eptember 20, 1913, by one 
Mallett, a United States inspecter, who took from him his certificate 
of identity. Shortly afterward the petitioner left Gettysburg and 
came to Boston, vi'here he resided until taken into custody in the dé- 
portation proceedings. 

Before proceedings were instituted against this petitioner, a question 
had arisen in Pennsylvania concerning the status of a Chinese person 
there, named Dan Horn. During that trial Hop Lee was called as a 
witness, and after a threat by the United States officers to accuse him 
of crime if he did not tell the truth, and a promise to him by them 
of immunity from prosecution if he did tell the truth (Mallett's state- 
ment), testified, among other things, that this alien, Cliin Loy You, 
was not the son of Chin Yit Bak; that he had been employed as a laun- 
dryman by Hop Lee (a laundryman is not in the merchant class) ; that 
the firm in San Francisco of which Chin Yit Bak was a member was 
engaged in the illégal importation of Chinese boys ; and that this alien 
had been so illegally imported and was the son of a Chinese laundry- 
man in San Francisco (and not therefore entitled to admission). "This 
alien was not a party to any of the proceedings at which said testimony 
was given, nor was he présent when any of the said statements were 
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made, and no counsel or other person was présent representing him." 
Agreed Facts, p. 3. Hop Lee was not callcd as a witness in thèse pro- 
ceedings. Nevertheless a transcript of Hop Lee's évidence as afore- 
said was incorporated into the record against the petitioner, and "was 
treated and considered as compétent évidence in determining the is- 
sues against this alien." Agreed Facts, p. 3. 

On the strength of this évidence in the Horn Case, a warrant issued 
for the appréhension of Chin Loy You ; and he was arrested in Boston 
shortly afterwards. His counsel was with him at the time of the ar- 
rest and was shown the Hop L,ee évidence. He then and there de- 
manded of the immigration officers the right to confer with his cHent, 
and to be présent at ail examinations and hearings of the alien, and of 
any witnesses that might testify. His demands were refused. Imme- 
diately following the petitioner's arrest, neither his counsel nor, so far 
as appears, any of his friends were permitted by the immigration 
officers to communicate with him, until after the so-called "hearing" 
before them had been concluded. The officers proceeded with the 
"hearing," excluding the petitioner's counsel therefrom, and examined 
the alien at length. A transcript of the testimony so obtained was in- 
corporated into the record and was considered in making the décision. 

After the testimony of the alien had been taken in the manner above 
described, the "statements" of certain persons were taken in the state 
of Pennsylvania by Inspector Mallett for use in the proceedings 
against the petitioner. Neither the petitioner nor his counsel was noti- 
fied of, or knew of, the taking of thèse "statements" ; neither was 
présent when any of them were taken ; no opportunity was afforded 
the petitioner or his counsel to cross-examine, or even to see, the wit- 
nesses. The "statements" were added to the "record" and were used 
against the prisoner. 

Certain letters written in Chinese characters were discovered in the 
possession of one Chin Cbak Goon. By whom they were written did 
not appear. They were not addressed to Chin Loy You, and they were 
not written by him, nor by any person on his behalf. Agreed Facts, 
p. 5. He was referred to in the letters, but had no connection with 
them. They "were incorporated into the record," and "were consid- 
ered and treated by the Secretary of Labor, together with ail the other 
évidence, as material and compétent évidence against the alien." 
Agreed Facts, p. 5. 

After the first examination or "hearing" of the alien had been com- 
pleted by the inspectors, and after the "statements" taken in Pennsyl- 
vania, and the letters referred to, had been added to the record as 
above stated, the alien was again brought before the inspectors in cam- 
éra, without the présence of his counsel, and was further examined. 
This testimony was incorporated into the record and used against him. 

The record submitted to the Secretary also contained what purport- 
ed to be reports by one Mallett, a United States inspector. Thèse re- 
ports are of an extraordinary and highly prejudicial character. See 
Mallett report of March 3, 1914 ; his comment on Chin Chak Goon tes- 
timony ; his report of February 26, 1914. They are not confined to 
comment on what the record discloses, or to recommendations based 
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upon the record, but state other facts, as to many of which Mallett 
plainly had no personal knowledge. Mallett never appeared as a wit- 
ness, and never was sworn ; and no opportunity was given to cross- 
examine him. See, too, the Rodgers report of March 2, 1914. 

While the warrant allèges that the petitioner is likely to become a 
public charge, no évidence was introduced on that issue, and it was 
not relied upon at ail by the Department in making its décision, which 
was based solely upon the ground that the petitioner had f raudulently 
obtained admission into the United States. Acting Commissioner Gen- 
eral's Summary and Recommendation of March 27, 1914. 

After the second examination of the alien, the government's case 
against him seems to hâve been regarded as complète. He was told by 
the inspectors that he might thereafter be represented by counsel. His 
counsel was shown the record which had been made against the alien 
and was furnished with a copy of at least part of it. The counsel for 
the alien offered no évidence, but submitted a brief and appeared per- 
sonally before the Acting Secretary, where he objected to the course 
which had been followed. The Acting Secretary disregarded the ob- 
jections and directed the defendant's déportation, basing his décision 
upon "ail the évidence" in the record (Agreed Facts, p. 6) '; and the 
question is whether the proceedings amount to fair treatment of the 
prisoner. The contention of the respondent is that the proceedings 
were fair because, after the government's case was completed, an op- 
portunity was afforded the alien to présent évidence in his behalf, and 
his counsel was heard by the Acting Secretary. This, it is said, was ail 
that the prisoner was entitled to. 

It is apparent that many of what we are accustomed to regard as 
the essential safeguards of individual liberty were ignored. The pris- 
oner was not allowed to see any of the witnesses against him while 
they were testifying, nor to cross-examine them; and he had no power 
to make them testify afterwards. AU the oral testimony against the 
prisoner (except his own) was taken behind his back, and, if not secret- 
ly, at least without notice to him or to his counsel, although the latter 
was well known to the officers and had seasonably demanded the right 
to be présent at the taking of the testimony and to cross-examine the 
witnesses. The petitioner was denied the assistance of counsel both 
before, and while giving his testimony at, the first so-called "hearing" 
before the officers, and also at the second "hearing." Statements of 
fact not under oath, made by persons not connected with the prisoner 
or with the Immigration Department, and never présent at any hearing, 
were used against him. 

The proceedings plainly were not of a judicial character. They 
cannot be supported, it seems to me, as legitimate administrative pro- 
ceedings, because the officers did not endeavor themselves to ascertain 
the truth about the matter. Tang Tun v. Edsell, supra; U. S. v. 
Sprung, 187 Fed. 903, 907, 110 C. C. A. 37 (dissenting opinion by Prit- 
chard, j.); Bouve on Aliens, p. 518. They evidently became convinced 
that in investigating Hop Lee's laundry they had stumbled upon an 
organized and far-reaching plot to enter Chinamen fraudulently into 
the United States. They believed that this petitioner was among the 
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persons whose admission had been so procured. They thereupon în- 
stituted proceedings against him and endeavored by every légal means 
in their power to secure his déportation. They did not act in bad 
faith; I do not doubt that they honestly believed the prisoner to be 
unlawfuUy hère. I think, however, that the immigration records show 
that they were endeavoring to make ont a case, rather than to act in 
a fair or judicial manner toward the alien. I see no other explanation 
of their refusai to allow him the assistance of counsel, their omission 
to notify his counsel of the taking of the testimony in Pennsylvania, 
their uncritical acceptance and use of the testimony of Hop Lee, taken 
in proceedings to which this prisoner was not a party, and under cir- 
cumstances which, as thèse experienced olficers must hâve known, 
rendered it of little or no value, the extremely partisan character of 
the Mallett and Rodgers reports, and also, perhaps, the lack of any 
proper effort to obtain for thèse proceedings information from the San 
Francisco officers concerning the admission there and the testimony of 
the witnesses on which the petitioner was admitted, though this was 
to some extent done in a différent proceeding, the record of which 
was subrnitted to the Secretary, and it may hâve been the duty of the 
petitioner to get more complète évidence from San Francisco, if neces- 
sary for his case. 

Why were the ordinary safeguards against injustice refused or ig- 
nored? Why was no notice given to the petitioner's counsel that the 
testimony of the Pennsylvania witnesses was to be taken? Why was 
Hop Lee not examined in the proceedings against this petitioner and 
ofl'ered for cross-examination ? Why was the petitioner denied the 
right of counsel before the first hearing, and at any "hearing," until 
the government's case against him had been completed? Thèse seem 
to me to be vital questions in considering the fairness of the proceed- 
ings ; and no answers to them hâve been suggested by the respondent, 
except that the officers were not legally obliged to do more than they 
did, which is the attitude of a prosecutor, rather than of a judge, or of 
a fair administrative officer, in a case like the présent. 

[5] It is true that the right to counsel secured by the Constitution 
(Amendment 6, § 1) relates only to criminal prosecutions ; but it is 
equally true that that provision was inserted in the Constitution be- 
cause the assistance of counsel was recognized as essential to any fair 
trial of a case against a prisoner. See, too, Amendment 14. To make 
the defendant's substantial rights in a matter involving personal liberty 
dépend on whether the proceeding be called "criminal" or "civil" seems 
to me unsound. Indeed, historically the right to counsel in civil cases 
and upon charges of misdemeanors antedates such right in cases of fel- 
ony and treason. Cooley, Constitutional Limitations, p. 475. "The 
présence, advice, and assistance of counsel" is said by Story to be nec- 
essarily included in "due process of law." Story on the Constitution, 
p. 668. Without undertaking to say that a prisoner has an absolute 
right to counsel before administrative boards, not composed of lawyers, 
or that the déniai of counsel would in every case prevent such proceed- 
ings from being fair, I am of opinion that, under such circumstances 
as are disclosed in this case, where counsel for a prisoner seasonably 
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requests the privilège of conferring with him before the trial and of 
being présent during the taking of the évidence, the refusai of that re- 
quest puts upon the officiai so acting a great burden of explanation and 
of scrupulous regard for the prisoner's rights which in this case is not 
met. Ex parte Lam Pui (D. C.) 217 Fed. 456. 

[6] And while it is true that the administrative boards are, generally 
speaking, entitled to make their own rules of évidence, and to consider 
any évidence vi^hich to their minds is of probative value, there are, 
nevertheless, certain fundamental principles vv^hich can hardly be dis- 
regarded, consistently with fair treatment to the prisoner, and which 
were not observed in this instance. Moreover, he had had a trial in 
San Francisco, which had resulted in his favor. He was poor, and 
was under great difficulty in retrying that issue at a point 3,000 miles 
away. This seems to me one more circumstance which called upon 
the officers to be scrupulously careful and fair in their investigation. 

It does not seem to me that the opportunity hère given to présent 
évidence and to argue the case rendered the proceedings fair, or in 
accordance with due process of law. They are to be viewed as a whole, 
and, so viewed, they présent, to my mind, a plain violation of the fun- 
damental principles of fair play by the immigration inspectors. I find 
and rule that the proceedings before them were substantially— and on 
account of their mistaken attitude towards the matter I think intention- 
ally — unfair to the alien. The Acting Secretary, instead of disaffirming 
the illégal conduct of his subordinates, approved it and based his dé- 
cision on it. In this case the petitioner belongs to a race little favored 
by our law. But it has been held that immigration tribunals hâve au- 
thority to détermine finally, with no appeal to the law courts or to a 
jury, questions of citizenship ; and the next case of this character may 
be one of an American citizen endeavoring to protect himself against 
exile by administrative order made in this way. U. S. v. Ju Tov, 198 
U. S. 253, 25 Sup. Ct. 644, 49 L. Ed_. 1040; Tang Tun Case, supra. 

Without considering the other points urged on behalf of the petition- 
er, I am of opinion that he had not a fair hearing before the immigra- 
tion authorities. In accordance with the practice established in this 
circuit in the Petkos Case, 214 Fed. 978, 131 C. C. A. 274, final action 
will be delayed 30 days in order to afford an opportunity to the immi- 
gration authorities to give the petitioner a fair hearing in the meantime. 



THE.' SKIPTON CASTI^E. , 

(District Court, N. D. California, First Division. Aprll 3, 1915.) 

No. 15156. 

Shipping <S=3l24 — LiABiLiTT FOK Damaqe to OABao — Failuee in Peopeb 
Caee. 

A shipment on a steamsMp from Antwerp, Belglum, to San Francisco, 
of rDerchandise consisting of minerai water in bottles, baskets, and enamel 
ware, wlien delivered, was badly damaged from beat, caused by tbe beat- 
ing of bone meal stowed in the bold directly below; the hatchway be- 

®=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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tweon the two hoWs having been left partially imcovered to permit tlie 
circTilation of air. ïhat the température of such lower hold was much 
iiigher than than of tlie other holds was discovered when the ship was 
five days out, and such condition coutinued for many days. The merchan- 
dise was known to be of a lilnd subject to injury from beat, and it ap- 
peared that it could bave been reached and at least moved sufficiently to 
permit the closing of the hatch cover. Held tbat, under Harter Act Feb. 
13, 1893, c. 105, § 1, 27 Stat. 445 (Comp. St. 1913, § 8029), which makes 
void any provision of a bill of lading exempting the carrier from liability 
for loss of damage arising from négligence, fault, or failure in proper 
stowage or care of merchandise, the ship was liable for such damage for 
failure of the master to exercise proper care to prevent the same. 

[lîd. Note.— For other cases, see Shipplng, Cent. Dig. §§ 458, 466 ; Dec. 
Dig. ©=5l24.] 

In Admiralty. Suit by the American Import Company and others 
against the British steamer Skipton Castle. Decree for Hbelants. 

WilHam Denman, of San Francisco, Cal., for hbelants. 
Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for claimant. 

DOOLING, District Judge. In December, 1910, hbelants shipped 
on board the British steamer Skipton Castle, then lying in the port of 
Antwerp, Belgium, certain merchandise to be carried from said port 
to San Francisco. This merchandise, consisting for the most pai't of 
minerai water, baskets, and enamel ware, was stowed in the No. 1 be- 
tween-decks. In the No. 1 hold immediately below was stowed a 
quantity of bone meal. The hatch between the No. 1 hold and No. 1 
between-decks was not entirely closed, but was left with spaces be- 
tween the boards so that the air from the hold could rise f reely into the 
between-decks. The merchandise, when delivered in San Francisco, 
was badly damaged ; the damage, speaking generally, consisting of the 
bursting of the bottles containing the minerai water, the molding and 
rotting of the baskets, and rusting of the enamel ware. 

The bills of lading provide, among other things, that the ship "should 
not be liable for loss or damage occasioned by act of God, * * * 
sweating, * * * decay, or the indirect causes thereof, contact 
with, or smell or evaporation from, other goods, * * * injury to 
wrappers, however caused, '* * * beat * * * at any time or 
in any place, * * * q,- ^j^y gther périls of the sea, the négligence, 
default, or error in judgment of the master, pilot, mariners, engineers, 
stevedores, or other persons employed in or about the ship." It is 
claimed that whatever injury was suffered was the resuit of some one 
of the enumerated exemptions. 

The loading of the vessel at Antwerp was concluded on December 
18th, and on that day she left Antwerp and proceeded to HuU, where 
she arrived on the morning of December 19th. On the morning of 
December 21st she left Hull for her destination on this coast, via Las 
Falmas. The loading of Hbelants' merchandise was completed on 
December 17th, so that on December 22d, when the température of 
the holds was first taken, as disclosed by the log, this merchandise, 
allowing for the time required to load and stow it, was on board some- 

^csPer other cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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thing over five days. On December 22d the mean température of the 
No. 1 hold was ascertained to be 101, while the température of the air 
ranged during the day from 52 to 53 and the mean température of the 
other holds was as f ollows : No. 2, 83 ; No. 3, 82 ; No. 4, 83 ; No. 5, 
87; poop, 84. On December 23d the mean température of No. 1 hold 
\¥as 100; the température of the air ranging during the day from 53 
to 57, and that of the other holds ranging from 80 to 86. So through 
succeeding days the température of No. 1 hold was much higher than 
that of any of the others, and from 30 to 50 degrees higher than that 
of the air. On December 29th the Skipton Castle arrived at Las 
Palmas ; the température of the holds on that day apparently not hav- 
ing been taken. But on December 30th, while still at Las Palmas, the 
température of No. 1 hold was ascertained to be 110; of No. 2, 85; 
of No. 3, 85 ; of No. 4, 82 ; and of No. 5, 90; while the highest tem- 
pérature of the air during the day was 65. It was not until January 
14th that the température of No. 1 hold became fairly uniform with 
that of the others. No. 1 hold, because of its location, should under 
normal conditions be, if not cooler than the others, at least as cool as 
any of them. So that the high température of this hold must be at- 
tributed to some cause existing therein, and it is not now disputed that 
it was due to the heating of the bone meal which was there stowed. 

It is in évidence that bone meal does not ordinarily beat, and there 
was theref ore no reason to anticipate that it would heat upon this occa- 
sion. There is no doubt, however, that it did heat, and that the heat 
generated by it had free access through the partly open hatch into No. 
1 between-decks, where libelants' merchandise was stowed. Every- 
thing indicates that the damage to this merchandise is to be attributed 
to the heat thus occasioned. The question, then, for détermination, is 
whether or no, under the circumstances, the ship is excusable, either 
under the Harter Act, or because of the exemptions contained in the 
bill of lading. 

Section 1 of the Harter Act provides that it shall not be lawful to 
insert in a bill of lading any clause reheving from hability for loss or 
damage arising from négligence, fault, or failure in proper loading, 
stowage, custody, care, or proper delivery of any merchandise, and 
that any words or clauses of such import shall be null and void. 

Section 2 provides that it shall not be lawful to insert in any bill of 
lading any agreement by which the obligation of the owner of a vessel 
to exercise due diligence to properly equip, man, provision, and outfit 
such vessel, and to make such vessel seaworthy and capable of per- 
forming her intended voyage, or whereby the obligations of the master, 
ofificers, agents, or servants to carefully handle and stow her cargo and 
to care for and properly deliver the same, shall in anywise be lessened, 
weakened, or avoided. 

Section 3 provides that, if the owner of any vessel shall exercise due 
diligence to make said vessel in ail respects seaworthy and properly 
manned, equipped, and supplied, neither the vessel, her owner or own- 
ers, agents, or charterers shall be held responsible for damage or loss 
resultmg from faults or errors in navigation or in the management of 
such vessel, nor shall they be liable for losses arising * * * from 
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the inhérent defect, quality, or vice of the thing carried, or from in- 
sufficiency of package, or resulting from any act or omission of the 
shipper or owner of the goods. 

The provisions of the bill of lading must be read in connection vvith 
the sections of the Harter Act set out above, and none of the exemp- 
tions apply, if the shipper prove that the damage arises from négli- 
gence in proper loading, stowage, custody, or care of the goods, and no 
exemption can do away with the obhgation of the master properly to 
care for the cargo while it is in his charge. It is true that, when the 
damage is shown to resuit from some of the exempted causes, the bur- 
den is upon the shipper to show negHgence on the part of the ship. It 
is contended hère that, as to the No. 1 betvveen-decks, the vessel was 
not seaworthy for the carriage of this cargo, because of the existence 
of ail the éléments in No. 1 liold to produce heat, even though such 
heating was not to be anticipated, and because free access of such heat 
to No. 1 between-decks was permitted by leaving the hatch partly un- 
covered, and because the cargo in question was peculiarly susceptible 
to be damaged by heat. 

This is an interesting question, but one which I do not find neces- 
sary to détermine. The merchandise in question, particularly the miner- 
ai water, was stowed in No. 1 between-decks because every one recog- 
nized the necessity of having it stowed where it might be kept as cool as 
possible, and not be subjected to sudden and violent changes of tem- 
pérature. Yet within five days after it was so stov/ed it was ascertain- 
ed that the température of the hold immediately beneath it was nearly 
50 degrees botter than the température of the air, and nearly 20 de- 
grees botter than that of the other holds, although it should ordinarily 
be cooler than any of them. This condition continued day after day; 
the officers knowing that the hot air of No. 1 hold had free access to 
No. 1 between-decks, and that the minerai water therein stowed was 
peculiarly susceptible to heat, and had been stowed there, according to 
their ovt'n tesliniony, in order that it might be kept as cool as possible. 
Nothing was donc to relieve the situation. 

Although the master testified that it would be absolutely impossible, 
without jettisoning the cargo, to get into any of the lower holds for 
the purpose of restowing cargo, and that when he found there was a 
différence of 25 degrees in température there was no place to take the 
cargo out, still it does not appear that it would bave been difficult, cer- 
tainly not impossible, during the fine weather then experienced, and 
particularly while lying at Las Palmas, to move or raise such portion 
of the cargo as was on the square of the hatch, and to close the hatch 
between No. 1 between-decks and No. 1 hold, so that the heated air of 
the latter might rise through the ventilator without reaching the be- 
tween-decks. If any of the merchandise in question was then found 
to be suffering injury because of heat, or because of moisture occasion- 
ed by bursting bottles, such portion might bave been cared for by dry- 
ing and airing it. The hatchway between No. 1 between-decks and No. 
1 hold was 24 feet long and 16 feet wide, and the depth of No. 1 be- 
tween-decks was between 7 and 8 feet. The cargo stowed on this partly 
covered hatch consisted for the most part of baskets. It does not seem 



NIOKEESOîT V. -WAEEEN CITY TANK & BOILEH CO. 8é3 

that any insuperable difficulty should attend the raising of such portion 
of a cargo of basket ware as covered a hatch 24 by 16 feet to a depth oî 
not exceeding 8 feet, or that it would be at ail necessary to jettison the 
same, and I cannot escape the conclusion that the failure to make any 
efifort whatsoever to relieve the conditions then known to exist was 
such négligence in the care of the cargo as will render the ship liable 
for the damage occasioned thereby. It is not impossible that the ship 
may be liable for other reasons suggested by counsel for libelants, but 
I am satisfied that she is liable for the reasons set forth. 

A decree will therefore be entered fixing such liability, and the cause 
referred to the commissioner to ascertain and report the damage. 



NICKERSON V. WARRBN OÏTY TANK & BOILER CO, 

(District Court, E. D. Pennsylvania. June 35, 1915.) 

No. 3414. 

1. Peocess <S=î164^-Seevice— Rettjkn— Amendment. 

In determining tlie validity of a default judgment, the record may 
properly be closely scrutinized to see tliat there was a valid service 
on défendant; but where défendant lias actual knowledge of the issu- 
ance of the writ, and has specially appeared for tlie purpose of ques- 
tioning its propriety and sufiiclency, défendant should be required to 
stand upon its légal rights, and if the service was in fact proper, and 
legally sufflcient, the return should not be set aside for mère informality, 
without an opportunity to amend it in conformity with the facts. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §§ 176, 239-248; 
Dec. Dig. eê==>lQi.] 

2. Pkocess ®=>64— Service— Requisites of Valid Service. 

To constltute a good service of process, défendant must be actually or 
construotively présent within the jurisdictlon, and the service must be 
made in the légal mode or manner prescribed. 

[Ed. Note.— For other cases, see Process, Cent. Dig. §§ 55, 56, 76-82; 
Dec. Dig. ®=^64 J 

3. Pkocess <S=5l41— Service— Retukn— Opération and Effect. 

Whether it was the défendant who was served with process, or wheth- 
er he was in fact served, is to be determlned in the first instance by the 
marshal or other oflicer, and the fact, at least prima facle, must be as 
retumed by him. 

[Eu. Note. — For other cases, see Process, Cent. Dig. §§ 189-192; Dec. 
Dig. ®=5l41.] 

4. Pkocess <g=5l41 — Service— Retukn— Opération and Effect. 

The old rule, that for the purpose of bringing défendant into court the 
sheriff's return was conclusive and must be accepted as a verity, has 
been somewhat relaxed, and the présent tendency is to permit an in- 
quiry into the real facts, and to allow the return to stand or to set it 
aside in accordance with the facts as foimd by the court 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 189-192; Dec. 
Dig. <g»141.] 

5. Courts <S=>344— United States Courts— Confokmity to State Practice. 

The fédéral courts must détermine for tiiemselves the fact of defend- 
ant's présence within the jurisdictlon, and may or may not foUow the 
rulings of the state courts. 

lEd. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
<S=»344.] 

^ssFor otber cases see same topic & KEY-NUMBEB In ail Key-Numbered Digests & Indexes 
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6. Courts «©=5344— United States Courts— Conformitt to State Pbactice. 

State statutes creatlng a constructive présence wlthln. the jurlsdiction 
for the service of process, such as acts providing for service upon the reg- 
Istered agents of foreign corporations, apply to the service of proeess of 
the United States courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 917; Dec. 0ig. 
<S==>344.] 

7. Courts ®=>344— United States Courts— Conformity to State Practice. 

When defendant's présence vrlthin tlie juriRdictlon of the court is not 
in dispute, and only the mode or manner of the service is in question, a 
service in accordance with the state statute is good. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 917; Dec. Dlg. 
®=>344.]i 

8. Corporations <g=>66S— Actions Against Foeeign Corporations- Service 

OF Peocess. 

Foreign corporations may be sue<l where they are doing business, and 
process may be served upon the agent who there acts for and repre- 
sents them, since corporations can only do busiiiess in foreign Jurisdic- 
tions with the express or Implied consent of U\e state in w-liich they 
do such business, which consent niay be givcn upon condition that they 
be amenable to process, and this condition may be implied. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2603-2627 ; 
Dec. Dlg. <@=3668.] 

9. Corporations <S=>G42— Actions Against Foreign Corporations— Service 

OF Process — "Doixo ISusiness." 

A corporation was in tlie business of construeting and erecting oil 
tanks, whlch, when practicable, were cousiructed at Its main works in 
the state of its incorporation and sliipped in cli;''-ge of its employés, who 
erected them in the place of their location; i'e nian In charge there 
employiiig such labor as might be required. lleld, tbat it was doing 
business in a district where it erected such a tank, se as to be sub- 
ject to suit there for injuries sustained In erecting such tank, though it 
was not registered as doing business in that state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2520-2527 ; 
Dec. Dig. ©=3642. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

10. Corporations ©=3668— Actions Against Foreign Corporations— Service 
OF Process , 

The foreman in charge of the work of erecting such a tank In a 
state other than thnt of its incorporation was the corporation's agent 
upon whom proeess might be served under tJie statutes of Pennsylvania, 
though service upon a mère worknian cliarged witti no représentative 
responsihilities would uot be suflicient. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §| 2603-2627 ; 
Dec. Dig. <S=668.] 

11. Process <©=3i64r— Service— Retuen — Amendment. 

Where the return of service upon the foreman in charge of the work 
of erecting such a tank described Mm merely as foreman, It might l>e 
amended to show that he was the agent of the corporation in charge of 
its business. 

[Ed. Note.— For other cases, see Process, Cent Dig. §§ 176, 239-248; 
Dec. Dig. <g=>l64.] 

At Law. Action by Charles Nickerson against the Warren City 
Tank & Boiler Company. On motion to set aside service of writ. 
Leave to amend return granted, and rule discharged. 

<g=5For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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A. D. MacDade, of Chester, Pa., for plaintiff. 
A. D. Wiler, o£ Philadelphia, Fa., for défendant. 

DICKINSON, District Judge. [1] The défendant is an Ohio cor- 
poration, unregistered in Pennsylvania. The action is to recover dam- 
ages for injuries sustained hère. The witnesses are hère. Thèse and 
other obvious considérations make this the natural and convenient 
jùrisdiction in which to try the issues hkely to be raised. Unless, how- 
ever, the défendant was in fact amenable to the service of the process 
of the court, and the service as returned is found to hâve been suffi- 
cient, the plaintifï, however inconvénient it may be, must seek the de- 
fendant within that jùrisdiction in which it can be found and may be 
served. One other broad generahzation may be made. Whenever 
the question of service is raised in determining the vaUdity of a judg- 
ment obtained by default and without notice in fact to the défendant, 
and because of this without opportunity to présent the défense, the rec- 
ord may properly be closely scrutinized to see that there was vaUd serv- 
ice. Whenever, however, the défendant has actual knowledge of the 
issuance of the writ, and has specially appeared for the purpose of 
raising the question of the propriety of the service, or of compliance 
with the formalities of a retum of service, the défendant should be 
required to stand upon his légal rights, and if the service was in fact 
proper and legally sufficient, the return should not be set aside for mère 
informality, without an opportunity being afïorded for its amendment 
in conformity with the facts. 

[2-4] Two facts are essential to a good service of process. One 
is the actual or constructive présence of the défendant within the jùris- 
diction. The other is a service made in the légal mode or manner pre- 
scribed. The motion in this case challenges the existence of both of 
thèse necessary facts. It asserts, first, that défendant was not hère to 
be served; and, secondly, that the mode of service as returned was 
unauthorized by law, and the return thereof insufficient. The answer 
avers the présence of the défendant and maintains the sufficiency of 
the return. The basis of a return of service thus being a fact or facts, 
there is in every question of its sufficiency the accompanying query 
of how the facts are to be determined and by whom they are to be 
found. Take the case of a défendant returned as served and without 
other complicating circumstances. The one fact hère is the simple one 
of whether it was the défendant who was served, or whether he was 
in fact served. Necessarily, in the first instance, at least, the marshal or 
other officer must détermine the fact. This finding he makes in his 
return. Necessarily, again, the fact, at least prima facie, must be as 
returned. If the fact be challenged, and the real défendant dénies he 
was served, we come to the intermediate query of how the question 
of fact can be raised or the remedy at the command of a défendant so 
circumstanced. One remedy which suggests itself is an action against 
the marshal for a false return. Another is a plea in abatement. Still 
another, at least possible one, is a motion to quash the return or to set 
aside the service. Out of the choice of possible remédies arises this 
preliminary question. The earlier cases in Pennsylvania laid down the 
doctrine that the retum of the sheri£f could not be questioned, but foc 
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the purpose of bringing the défendant into court was concltisive, and, 
as it must be accepted as verity, the défendant was remitted to his plea 
in abatement or his action for a f aise return. This rule has, however, 
latterly been somewhat relaxed, and the principle has been modified, 
at least to the extent that where the return of the sheriff is not in it- 
self complète, in the sensé of not being wholly self-supporting, there 
a motion would be entertained, and the facts inquired into and deter- 
mined by the court. This modification implied the converse, that when 
the return is complète and self-supporting, the old rule still pertains. 
The rulings hâve nevertheless shown a drift, and the courts avow it 
in the direction of permitting an inquiry into the real facts, and allowing 
the return to stand or setting it aside in accordance with the facts as 
found by the court. Park Bros. v. Oil Citv Boilcr Works, 204 Pa. 453, 
54 Atl. 334; Fulton v. Association, 172 P'a. 117, 33 Atl. 324; Plager- 
man v. Empire Slate Co., 97 Pa. 534. 

[5, 6] This is the attitude of the courts of the United States. The 
fact of the présence of the défendant within the jurisdiction they dé- 
termine for themselves, and in determining it they may or may not 
follow the rulings of the state courts. The statutes of the states creat- 
ing a constructive présence within the jurisdiction for process service, 
such as acts providing for service upon the registered agents of for- 
eign corporations, are held to include sersdce of process by the courts 
of the United States. S'chollenberger Case, 96 U. S.' 369, 24 L. Ed. 
853; Lafayette Co. v. French, 59 U. S. (18 PIow.) 404, 15 L. Ed. 451. 

[7] When the fact of the présence of the défendant is not in dispute, 
and only the mode or manner of the service is in question, a service in 
accordance with the requirements of the state statutes is a good serv- 
ice. Dinzy v. Railroad (C. C.) 61 Fed. 49. 

[8] The présence of an individual défendant is a manifest fact. 
The présence of a corporation as an entity is not so manifest. It may 
in its charter of incorporation déclare the place of its domicile and its 
résidence, in the sensé of its principal office or place of business. Its 
présence otherwise is not manifested, except by its officers or agents. 
Strictly speaking, a corporation does not migrate when its officers move 
into another jurisdiction. It would follow from this that it could be 
sued only in the state of its incorporation. It is a well-known fact, 
however, that many corporations do business in foreign jurisdictions. 
They can only do this with the consent, express or implied, of the 
state in which they are"thus found. This consent may be given upon 
condition that they be amenable to process where their business is 
transacted. This condition may Hkewise be implied. Out of this we 
get the principle that foreign corporations may be sued where they 
are doing business, and process may be served upon the agent who 
there acts for and represents them. Such agent must not merely be 
in the jurisdiction, but he must also be there acting for the corporation. 
St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222. 

The real question, therefore, is whether the corporation is doing 
business in the jurisdiction in which the process issues. The défend- 
ant in the instant case dénies that it was thus doing business hère, and 
refers us (among other cases) to Green v. Chicago R. R. Co., 205 U. 
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S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, as ruling the question in its 
favor. The return there set forth a service upon the corporation, the 
fact that the corporation was doing business within the district, and 
the mode of service as one upon an agent. Without defining what 
constitutes "doing business" within the district, the court held that 
under the facts of that case the corporation was not "doing business" 
in the sensé of being amenable to the service of process. 

[9-11] The différence in the facts of the case cited and those of the 
case at bar obtrudes itself upon the mind. Hère the défendant Com- 
pany was incorporated for and engaged in the business of construct- 
ing and erecting cil tanks. Its business is large and territorially widely 
distributed. When practicable, the tanks were constructed at its main 
Works in the state of its incorporation, and when to be erected in an- 
other state were there shipped in charge of its employés, who erected 
them in the place of their location ; the man in charge there employing 
such labor as might be required. The tank might be shipped in its 
entirety or in sections, according to size and other circumstances of 
convenience, and its construction completed at the place of érection. 
The défendant had made a contract to construct and erect a tank 
within this district. It was hère in the performance of its contract and 
for the purpose of doing the vi'ork it had contracted to do. It was 
therefore hère doing the very thing which it was incorporated to do, 
and was therefore in the most emphatic practical sensé "doing busi- 
ness" in this district. It was also hère in the sensé that by its act the 
plaintifï was hère injured (if it be the fact that he was so injured). 
Being hère, in this double sensé of doing hère what it could not do if 
not hère, it is difficult to reconcile our minds to the conclusion that it 
is not hère in the sensé of being hère answerable for the acts which 
it has hère perfornied. Its tangible présence hère could only be made 
manifest in the persons of those who were hère acting for it. Such 
persons must in this sensé be considered the représentatives of and 
agents for the corporation. Under the proofs such représentative and 
agent was the man who has been designated as "foreman in charge of 
the work." 

The défendant being thus hère to be served, we corne to the mode of 
service. If the process had issued from a state court, this would send 
us to a considération of the statutes. As already found, a mode of 
service in conformity with the statutes would be a good service. A 
référence to them discloses that there are provisions applicable (among 
other things) to défendants according to their differing characters. A 
mode of service is provided for individual défendants and corporations, 
both domestic and foreign. The modes of service are varions and some- 
times in the alternative. The gênerai practice act of 1901, with its 
amendments, provides for service upon résident individual défendants 
and upon domestic corporations and foreign corporations having regis- 
tered agents for process service. There are older acts providing for 
service upon unregistered foreign corporations. We are unable to 
find that the gênerai practice act repeals thèse earlier statutes. Where 
it provides a mode of service, such mode under the law of Pennsyl- 
vania is doubtless exclusive. Where it is silent, the older provision 
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may well remain unaffected. Ail légal questions which arise in the 
progress of a cause hâve their practical side, sight of which should 
not be lost. AU the provisions of the Pennsylvania statutes requiring 
foreign corporations to register as a condition of hère doing business 
recognize the fact that they may be doing business hère without a 
compliance with the law. If they comply with the law, a mode of 
service is provided which, for their protection, then becomes an ex- 
clusive method of service. If without a compliance with the law they 
do business hère, they should be made answerable to process hère, and 
not be permitted to escape responsibility, because by their own act 
they hâve made the mode of service provided for their benefit im- 
possible. They should still be protected from the conséquences of a 
possible judgment against them without the opportvmity of défense; 
but the question of service should be made to turn upon the fact of 
service, and not upon any mère choice of verbiage. The Pennsylvania 
statutes provide for service upon foreign corporations doing business 
within the state by service made upon the agent hère representing and 
acting for them in the business they are hère doing. 

Under the authority of Green v. Railroad, above cited, the fact being 
that the défendant was hère doing business, service upon its agent in 
charge of the business it was hère doing would hâve been a good serv- 
ice. The man upon vi'hom the service was made was such agent, and 
the service in matter of fact and substance a real service upon the cor- 
poration. The only question which can arise is as to the formai cor- 
rectness of the return. This is under the facts a mère choice of verbi- 
age. The return describes the person served as "foreman." Service 
upon one who was a mère workman employé, charged with no repré- 
sentative responsibilities, and having neither authority nor sensé of 
obligation to act for his employer, would not be service upon the prin- 
cipal in fact, and would be a mode of service fraught with too much 
danger of injustice to sanction. Where, however, the person served is 
in responsible charge of the work which an unregistered foreign cor- 
poration is doing, and is such a person as that the corporation has no 
one to act for and represent it, unless such person is its agent and 
représentative, it is not going further than the ends of justice require 
to hold that service upon the one clothed with such powers and au- 
thority is service upon the corporation. Such a case the facts show 
the présent case to be. 

Leave is therefore granted to amend the return, by showing the serv- 
ice as made to hâve been made upon the "agent" of the corporation 
in charge of its business, and, upon this amendment being made, the 
ruie to set aside the service is discharged. 
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F. A. MILLS, Inc., v. STANDARD MUSIC ROLL CO. 

(District Court, D. New Jersey. July 1, 1915.) 

1. Copyrights i3=548— License Agkeement roa Use or Copteighted Works- 
Construction— "MrsicAL Composition." 

A license agreement, which recites that plaintllï is the owner of a 
copyrighted musical composition, that défendant desires to secure tlie 
privilège of using It in the manufacture of its music rolls, and which 
déclares that plaintifC gives to défendant the privilège to use the copy- 
righted musical composition in the manufacture of its sound records in 
any (orm, and consents to extending the original copyright to the In- 
struments servîng to reprodnce meehanically the musical work, does not 
permit défendant to print. and dlstribute without additional charge, on 
separate sheets of paper, the words of the composition in the boxes con- 
taining the rolls, thougli the words and music were not copyrighted sep- 
arately ; the words "musical composition" having a more llmited mean- 
ing in the license agreement than in the copyright statute, where the 
expression means both words and music. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 46; Dec. Dig. 
©=48. 

For other définitions, see Words and Phrase.s, Second Séries, Musical 
Composition.] 

3. Copyrights cg=»75 — Infringement — Défenses. 

Copyright Act March 4, 1909, c. 320, § 1, 35 Stat 1076 (Comp. St. 1913, 
§ 9519), giving any person entitled thereto, on complying with the act, 
the exclusive right to print, reprint, publish, copy, and vend a copy- 
righted work, to perform the copyrighted work publicly for profit, and 
requiring a copyright owner using the musical composition himself for 
the maintenance of parts of instruments serving to reproduee meehan- 
ically the musical work, or licensing others to do so, to file notice there- 
of, and providing that any failure to file notice shall be a défense to any 
suit for any infringement of such copyright, does not prevent an owner 
of a copyrighted musical composition to maintain an action for pro- 
tection of bis exclusive right to print, reprint, publish, copy, and vend 
the copyrighted work, merely because he bas licensed others to use the 
copyrighted work on parts of instrunients serving to reproduee meehan- 
ically the musical work and has failed to file a notice thereof. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 65 ; Dea Dig. 

<S=375.] 

8. Copyrights (©=>87— Infringement— Damages. 

Where a licensee of the right to use a copyrighted musical composi- 
tion in the manufacture of sound records infringed the copyright by dis- 
trlbuting free with the perforated rolls copies ot tbe words of the com- 
position, but dJscontinued the practice almost Immediately after it was 
begun, and he realized no profits from the practice, nor damaged the 11- 
censor, the court, in a suit for infringement, would only allow nominal 
damages, under Copyright Act 1909, § 25. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 81; Dec. Dig. 

®=»87.] 

4. Copyrights <©=»90— Infringement— Costs. 

A défendant, unsuccessful in a suit against hlm for Infringement of a 
copyright, is liable to reasonable counsel fées, awarded to idaintifC as pro- 
vided by Copyright Act 1909, § 40. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 85 ; De& Dig. 
©=90.] 

<g3»For other oasea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
223 F.— 54 
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In Equity. Two suits, tried together, by F. A. Mills, Incorporated, 
against the Standard Music RoU Company, for alleged infringements 
of copyrights. On final hearing. Decree for complainant. 

Nathan Burkan, of New York City, for plaintiff. 
Louis M. Sanders, of Orange, N. ]., for défendant. 

HAIGHT, District Judge. F. A. Mills, Incorporated, the plaintifï, 
has instituted two suits against the Standard Music RoU Company, a 
corporation, the défendant, for alleged infringements of the plain- 
tifï's copyrights in two musical compositions, entitled respectively, 
"Waiting for the Robert E. Lee" and "Take Me to That Swanee 
Shore." They were copyrighted on May 3, 1912, and August 30, 
1912, respectively. The suits were tried together, as the facts and 
questions presented in each are the same. 

The plaintifï is engaged in the publication of musical compositions, 
and the défendant in the manufacture of perforated music rolls serv- 
ing to reproduce mechanically the musical features of such composi- 
tions. Prior to the committing of the alleged infringing acts, the 
plaintifï had licensed the défendant to use the copyrighted musical 
compositions in the manufacture of its perforated rolls. The défend- 
ant inclosed and distributed in the boxes containing the rolls sep- 
arate sheets or slips of paper, on which it had caused to be printed 
the words or lyrics of the compositions. This, it is claimed, infringed 
the plaintifif's copyrights. 

[1] It is contended primarily on behalf of the défendant that the 
license agreement permitted the défendant to do this, and consequently 
that there was no infringement. The license agreement in each case 
is in writing, and both are in identically the same form. After recit- 
ing that the plaintiiï is the owner of the copyright, and that the de- 
fendant desires to secure the privilège to use "the said copyrighted 
musical composition, in the manufacture of its music rolls," they each 
grant the privilège in the following language: 

"ïhe publlslier [the plaintlfC] hereby gives to the company [the défendant] 
the right, privilège, and authority to use the said copyrighted musical com- 
position, , in the manufacture of its sound records in any form what- 

soever, and hereby consents to extending the original copyright of said musi- 
cal composition to tiie instruments serving to reproduce mechanically the 
said musical work." 

While it seems that the words "musical composition," as used in 
the copyright statute, mean both words and music (M. Witmark & 

Sons V.' Standard Music RoU Co., 221 Fed. 376 ( C. C. A. 

[C. C. A. 3d Cir.]), still I think that they must be given a more lim- 
ited meaning in the license agreements in question. The privilège 
granted was to use the musical composition "in the manufacture of 
its [defendant's] sound records." The printing of the words on a 
separate sheet of paper and the distribution of the latter had nothing 
whatsoever to do with the manufacture of the perforated rolls. They 
were. quite distinct acts. Also by the terms of the license agreements 
the original copyright is extended "to the instruments serving to re- 
produce mechanically the said musical work." Neither the rolls nor 



F. A. MILLS V. STANDARD MUSIC EOLL 00. 851 

the instruments in which they were to be used reproduced the words 
of the compositions, nor were they capable of doing so. 

I can readily perceive that, if the défendant were manufacturing 
dises or records for use in phonographs or similar instruments, which 
produce both the words and the music, the hcense agreements would 
permit the use of both the words and the music, because both would 
then enter into the manufacture of the records. Admittedly, it was 
not until some months after the license agreements were executed 
that the scheme of inclosing the printed words in the same packages 
with the perforated rolls was conceived by the défendant. It could 
not, therefore, hâve been contemplated by the parties, at the time the 
agreements were executed, that the privilège was to extend to the use 
of the words in the way in which the défendant bas used them. If 
the défendant has the right to print and distribute the words alone 
in the way complained of, it would hâve the same right to print the 
words and music together on a separate sheet, and distribute it with 
the perforated rolls. It could thus defeat the plaintifif's exclusive 
right to publish and sell the musical composition. Manifestly the 
plaintifï did not, by the license agreements, divest itself of that right. 
I therefore am constrained to fînd that the license agreements did not 
permit the défendant to print and distribute the words of the musical 
composition in the way in which it did. 

It is not questioned by the défendant that, under section 3 of the 
Copyright Act of 1909 (35 Stat. 1075), the unauthorized use of either 
the words or music separately would constitute an infringement of the 
copyrighted "musical composition," although the words and music 
were not copyrighted separately. It has been so held in this district 
in M. Witmark & Sons v. Standard Music Roll Co. (D. C.) 213 Fed. 
532, although this apparently was not the rule in this circuit prior to 
the act of 1909. M. Witmark & Sons Co. v. Standard Music Roll 

Co., 221 Fed. 376, C. C. A. (C. C. A. 3d Cir.). It therefore 

follows that the défendant has infringed the plaintifï's copyrights 
by the unauthorized printing and distribution of the words of the copy- 
righted musical compositions. 

[2J But it is further urged on behalf of the défendant that be- 
cause the plaintifï has licensed others to use the copyrighted works 
upon parts of instruments serving to reproduce mechanically the musi- 
cal works, and has failed to file a notice thereof in the Copyright 
Office, as provided by subsection "e" of section 1 of the act of 1909, 
it is, by virtue of that section, barred from any recovery for an in- 
fringement of its copyrights. It is true that this section makes it the 
duty of the owner of the copyright, if he uses the musical composi- 
tion himself for the manufacture of parts of instruments serving to 
reproduce mechanically the musical work, or licenses others to do so, 
to file a notice thereof in the Copyright Office, and provides that "any 
failure to file such notice shall be a complète défense to any suit, ac- 
tion or proceeding for any infringement of such copyright." It is the 
defendant's contention that this provision bars recovery for any in- 
fringement of the copyright; while the plaintifï contends that it only 
precludes it from instituting a suit for infringement against one using 
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the copyrighted work, or a part thereof , in the manufacture of parts 
of instruments serving to reproduce mechanically the musical work. 

I think that the latter construction is the proper one. The ques- 
tion is novel, not having been passed upon by any court, so far as 
I hâve been able to ascertain. The statute secures to the persons en- 
titled thereto several exclusive rights, which are mentioned separately 
in distinct subsections. The plaintifF was entitled to the exclusive 
right (1) to print, reprint, publish, copy, and vend the copyrighted 
work (subsection "a") ; (2) to perf orm the copyrighted work publicly 
for profit, etc.; and (3) for the purposes set forth in subsection "a," 
to make any arrangement or setting of it or of the melody of it in 
any System of notation or any form of record in which the thought 
of an author could be recorded and from which it might be read or 
reproduced (subsection "e"). The two first mentioned rights existed 
prior to the art of 1909 (Rev. Stat. §§ 4952 and 4966), but the third 
one did not. White-Smith Music Publishing Company v. Apollo 
Company, 209 U. S. 1, 28 Sup. Ct. 319, 52 L. Ed. 655, 14 Ann. Cas. 
628. In subsection "e" it is provided, "as a condition of extending 
the copyright control to such mechanical reproductions," that if the 
owner of the copyright use or permit others to use the copyrighted 
work upon parts of instruments serving to reproduce mechanically 
a musical work, any other person may make similar use of it upon 
payment of a royalty therein provided for; and in a separate and 
further proviso of the same subsection appears the clause which the 
défendant now invokes. Subsection "e" confers and deals with cer- 
tain phases of a new copyright. The failure to file the notice of 
user is, by the act, a défense to an infringement of "such" copyright. 
The use of the word "such," therefore, I think, refers only to the 
copyright conferred by subsection "e." 

Also the location of the proviso in the section and the context, I 
think, lends strength to this view. The proviso is found in and it is 
part of a distinct subsection, and is not applicable at ail to some of 
the other matters dealt with in the other subsections. It therefore 
follows that, as thèse suits are not for infringement of the plaintifï's 
exclusive right secured under subsection "e," but for the right secured 
under subsection "a," the plaintifï's failure to hâve filed a notice of 
user is not a défense to this suit. 

[3] The plaintifï prays in its bills for profits and damages, but at 
the final hearing consented that, in lieu of actual damages and profits, 
if any there were, the court should allow such damages as should 
appear to be just, pursuant to the provisions of section 25. Under 
the circumstances of this case, and as stated to counsel at the time 
the consent was given, I cannot conceive that the plaintiflf has suf- 
fered any actual damages by reason of the infringing acts, and I will 
therefore allow nominal damages of 6 cents. The use of the printed 
words with the perforated rolls, as far as thèse two works were con- 
cerned, was discontinued by the défendant at or shortly before the 
suit was instituted and almost immediately after the practice was be- 
gun. The défendant made no extra charge for the printed slips, and, 
so far as appears, realized no profits therefrom. 
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[4] The défendant did, however, contest the rîght of the plaintiff 
to a preliminary injunction and to recover on final hearing. A mo- 
tion to dismiss the bills was also made on its behalf. Under thèse 
circumstances, I think that the plaintiff's counsel is entitled to a rea- 
sonable counsel fee, as provided in section 40 of the act of 1909. This 
I fix at the sum of $150, to be taxed as part of the costs, to which lat- 
ter the plaintiff is also entitled, as it is to the injunction prayed for. 



ïn re WAITE et al. 
(District Court, D. Maryland. May 25, 1915.) 

1. Bankeuptct i©=3407— Geounds for Refusal of Dischabge — Obtaining 

Ckedit bt False Statement. 

Bankr. Act July 1, 1898, c. 541, § 14b (3), .30 Stat. 550 (Comp. St. 1913, § 
9598), provides for the déniai of a discharge if the bankrupt bas obtalned 
money or property on crédit upon a materlally false statement in writing 
made to obtaln such crédit. Upon tbe death of one partner it was agreed 
between the surviving partners that the capital of the deceased partner 
on the books of the firm sbould be credited to his estate as a liability, and 
it was so carried on the firm books. This indebtedness was omltted from 
annual statements of its financial condition furnished banks as a basls 
for accommodations given the partnership by them. At the time the N. 
Bank acqulred the assets of one of such banks, one of the partners had 
an interview with the président, and claimed to hâve told hlm that the 
firm had borrovved the capital of the deceased partner ; but such Indebted- 
ness was omltted from an annual statement subsequently made, upon 
the falth of which the N. Bank extended crédit. Such statement show- 
ed a large excess of assets over llabilities, though on the face of the 
firm's books the firm was insolvent. Held, that this omission required 
the déniai of a discharge, though the président was told what the partner 
claimed to hâve told him, and it was not excused by the partners' be- 
llef that the debt would not be presented, so as to embarrass them, or 
by the fact that the annual statement was made in the same form cus- 
tomary before such partner's death. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 

737, 738, 740-751, 758, 760, 761 ; Dec. Dig. iS==>407.] 

2. BankbtjPtct <S=3407 — Gbounds fob Refusai, of Dischaeoe — Obtaining 

Ceedit bt False Statement. 

A member of such firm. In charge of the selling end of its business and 
clalmlng to know nothing of Its books or aecounts, but who signed one 
of the annual statements prior to that on which the N. Bank extended 
crédit, and from which such indebtedness was omltted, was equally re- 
sponsible wlth his partner for the présentation of the false statement to 
the N. Bank, and was not entitled to a discharge, as, however sllght his 
knowledge of the firm's books, he knew the firm owed such debt, and 
must hâve known its approximate amount 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §| 729-731, 737, 

738, 740-751, 758, 760, 761 ; Dec Dig. ©=407.] 

8. Bankeuptct <S=405 — Dischargïï — Refusal — Estoppel. 

The N. Bank, by objecting to the allowance of the claim of the estate 
of the deceased partner on the ground that the capital was not loaned to 
the firm, but was left with the surviving partners at the risk of their 
business, was not estopped to object to the discharge, there having been 
no détermination of the issues raised by the objection to such claim and 

®=3Far otber cases see same topic & KEY-NUMBER in ail Kej -Numbered Oigests & Indexas 



854 223 PHDBEAL EEPOETER 

the posltloii of no one having been changed by It, as the partners were 
llable to the estate, whatever the rights of gênerai creditors as against 
the claim of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 709-711; 
Dec. Dlg. ©=»405.] 

4. Bankeuptcy <g=>407 — Geounds foe Eefusal of Disciiargh, — Obtainino 
Ceedit bt False Statement. 

A partnership, whose books showed it to be insolvent, as a basis for 
accommodations from banks, made aiinual statcments of its financlal con- 
dition from which one large item of indebtcdness was oinitted. The N. 
Bank acquired the assets of one of such banks, and as soon as it becam© 
a creditor of the partnership began pressing for a réduction of the in- 
debtcdness, which was thereafter reduced to some extent whenever 
notes beld by it matured. A few days before the maturity of each note 
the partnership would présent a new note for a smaller amount, which 
would be discounted and the proceeds passed to its crédit, and a check 
would thereafter be drawn for the payment of the old note, there thus 
being in form, a payment of the old loan and the contractlng of a new 
loan. Held, that while for many purposes, and when necessary to do 
justice between the parties, such transactions are regarded, as the mère 
renewal or continuance of an existing indebtcdness, there was such an 
extension of crédit in reliance ou the flnancial statements as required 
the déniai of a discharge in bankruptcy, under Bankr. Act, § 14b (3), as, 
whenever a note matured, the bank, until it agreed to renew it, had a 
right to insist upon payment in fuU, and probably would hâve exercised 
such right, had it known that the books of the partnership showed it to 
be insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 72&-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. ©=407.] 

In the matter of J. Herbert Waite and another, individually and as 
copartners trading as John Turnbull, Jr., & Co., bankrupts. On ob- 
jections to the bankrupts' discharge. Discharge denied. 

Venable, Baetjer & Howard and Charles McHenry Howard, ail of 
Baltimore, Md., for National Bank of Baltimore. 

Edward M. Hammond and Charles W. Wisner, Jr., both of Balti- 
more, Md., for bankrupts. 

ROSE, District Judge. [1] J. Herbert Waite and Daniel H. Doyle, 
individually and as copartners, trading as John Turnbull, Jr., & Co., 
are in bankruptcy. They will be referred to as the bankrupts. The 
First National Bank of this city, hereafter called the Bank, is one of 
their creditors. It bas objected to their discharge on the ground that 
they obtained money from it on crédit upon a knowingly false state- 
ment f urnished by them to it. Prior to September 19, 1910, the firm 
of John Turnbull, Jr., & Co. consisted, in addition to the présent bank- 
rupts, of John Turnbull, Jr., and Samuel R. Waite. On that day the 
former died. The sunàving partners formed a new copartnership. 
The written agreement into which they then entered provided that on 
the books of the firm the capital of the deceased partner should be 
credited to bis estate as a liability due to it. Samuel R. Waite died in 
December 1912. The présent bankrupts thereupon adopted the former 
articles of copartnership, with some minor altérations not hère mate- 
rial. For a number of years the successive copartnerships had been 

<Ê=s>For other cases see eame toplc & KEY-NUMBKR In ail Key-Numbered Digests & Indexes 
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bori'owers from various banks. The firm was in the habit of handing 
them annually statements of its financial condition as a basis for the 
accommodation they might give it until a new statement was f urnished. 
It closed its books as of the 31st of January in each year, and its state- 
ments always spoke as of that date, ahhough they were not made up 
or f urnished to the banks until some time later. Any loans or exten- 
sions which the banks might make the bankrupts between the receipt 
of one statement and its successor would ordinarily be in part at least 
based upon the assumption that the former truthfully disclosed the 
firm's condition on that 31st of January upon which it bore date. 

The président of the bank has testified that the bank, in discounting 
the notes now held by it, rehed upon the statement of January 31, 1914. 
L,enders of money and sellers of merchandise, when they get a state- 
ment from a borrower or a buyer, sometimes require him to stipulate 
that, until he notifies them of some change which should be made in it, 
they shall be entitled to rely on it as a substantially accurate summary 
of his financial condition whenever he borrows or buys. Questions of 
how far and how long the debtor is bound by such an agreement oc- 
casionally arise. But there are none of them in the instant case. The 
charge hère is, not that the condition of the bankrupts changed for the 
worse between the time they furnished the statement and the dates at 
which their various notes now held by the bank were discounted for 
them by it, but that when they gave such statement to it they knew it 
was f aise, both as to their condition on the day it bore date and on the 
day it was delivered to the bank. 

Four successive annual statements were made between the death 
of Turnbull and the bankruptcy. In none of them was the amount 
owing his estate included among the liabilities, although in accordance 
with the express agreement of the partners it was charged as such on 
the firm's books. On the 31st of January, 1914, the amount of this 
indebtedness was $105,172.39. The statement as of that date given 
the banks by the bankrupts showed their assets to amount to $196,999.- 
10 and their liabilities to $96,369.62. If the firm then owed nothing 
more, its net worth would bave been $100,629.48, and such the state- 
ment purported to show it was. In point of fact, the firm was then 
insolvent on the face of its own books to the extent of $4,542.91, being 
the différence between the apparent excess of its assets over liabilities, 
as shown by its statement, and the amount of its indebtedness to the 
Turnbull estate. 

Prior to December, 1913, there had been no business relations be- 
tween the bankrupts and the bank. In the last-mentioned month the 
bank acquired the assets of the National City Bank, in which the bank- 
rupts had an account, and from which they were borrowers. In that 
way the bank became the owner of four notes of the bankrupts, for 
$22,500 in the aggregate. At some time after the account was taken 
over by the bank, the bankrupt Waite had an interview with its prés- 
ident. At that time Waite was asked about certain matters not shown 
on the statement,, as, for example, the rent of the warehouse used by 
his firm, how long the lease thereof had still to run, and the approxi- 
mate amount of its annual sales. Memoranda of the answers to thèse 
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questions was made by the président of the bank on the sheet upon 
which the bankrupts' statements for several years past had been tab- 
ulated. Waite testifies that during the conversation he said that Turn- 
bull's will gave his surviving partners the right to borrow his capital 
until May 15, 1915 ; that they had exercised that privilège and bor- 
rowed the money. He says, however, that he was not asked and did 
not State what was the amount of the loan from the Turnbull estate. 
The président of the bank dénies that he was ever told that the firm 
owed the estate anything. His recollection is confirmed by the fact 
that among the notes made by him on the tabulation referred to there 
is no référence to any such indebtedness, although it was a matter 
of far more importance than the date of the expiration of the lease 
of the bankrupts' warehouse. Had Waite given the information that 
he now thinks he did, it is inconceivable that the président of the bank 
would not hâve asked the amount of the estate's claim. According to 
Waite, this conversation took place at least two or three months be- 
fore the statement of January 31, 1914, was given to the bank. I am 
persuaded that in this matter the recollection of the président of the 
bank is more accurate than that of Waite. Moreover, even if the 
latter had said what he now thinks he did, the omission of this large 
item of indebtedness from the statement would nevertheless hâve been 
un justifiable. 

Waite testifies that the item was not included in the statement, be- 
cause the latter was made out in the same form which had been cus- 
tomary before Turnbull's death, and because he regarded it as a state- 
ment of the firm"s "working capacity." Before Turnbull's death there 
was, of course, no liability to him, to be included. The bankrupts' be- 
lief that the debt would not be pressed, so as to embarrass them, did 
not justify its omission from the statement of their liabilities. In re 
Miller (D. C.) 192 Fed. 730; In re Arenson (D. C.) 195 Fed. 609: 
Josephs V. Powell, 213 Fed. 627, 130 C. C. A. 291. 

[2] The firm name to the statement of 1914 was signed by Waite. 
The bankrupt Doyle had had charge of the selling end of the firm's 
business. He says he knew nothing of its books or accounts. At first 
he testified that he had never signed any of the statements ; but, when 
shown that as of January 31, 1913, he admitted that the signature to 
it was in his handwriting. From that, as from its successor, the in- 
debtedness to the Turnbull estate was omitted. However slight his 
knowledge may hâve been of bookkeeping, or of the détails of the en- 
tries in the firm's books, he was perfectly aware that the firm owed the 
Turnbull estate, and he could not hâve been ignorant of the approx- 
imate amount of that indebtedness. Under such circumstances he must 
be held equally responsible with his partner for the présentation of 
the statement of 1914, which was false only in the same respect as 
the one made by him the year before had been untrue. The facts 
sharply distinguish his case from that of the appellant in Frank v. 
Michigan Paper Co., 179 Fed. 776, 103 C. C. A. 268, 30 L. R. A. (N. 
S.) 623. If the discharge should be denied to Waite, it must be equal- 
ly withheld from Doyle. In re Savarese, 209 Fed. 830, 126 C. C. A. 
554. 
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[3] The bankrupts contend that the bank îs estopped to say that 
the statement was false. This contention is based on the fact that in the 
bankruptcy proceedings the bank has objected to the allowance of the 
claim of the estate on the ground that Turnbull's capital was not a loan 
to the bankrupts, but was left with the bankrupts at the risk of their 
business. There has yet been no détermination of the issues raised by 
this objection. The position of no one has been changed by it. No 
ground for estoppel has as yet arisen. Whatever may be the rights, if 
any, of the gênerai creditors of the bankrupts as against the claim 
of the TurnbuU estate, there would seem to be no question that the 
bankrupts are debtors to that estate. The agreement of copartnership 
between them and the entries upon their books would appear to place 
that matter beyond the reach of controversy by them. 

[4] The remaining question in the case is of more difficulty. Se 
soon as the bank became a creditor of the bankrupts, it began to press 
for a réduction of the indebtedness. Whenever a note of the bankrupts 
fell due, the new note which the bank discounted for them was al- 
ways either $500 or $1,000 less than the face of the old. As a resuit, 
when the voluntary pétition in bankruptcy was filed in February, 1915, 
the aggregate sum due the bank was $13,500, or $9,000 less than it had 
been in December, 1913, and at least $7,000 less than it had been when 
the false statement was received by the bank. Under thèse circum- 
stances the bankrupts say that they obtained no money or property 
f rom the bank upon a false statement. A similar, if not identical, con- 
tention was held unsustainable by Judge Rellstab in Re Arenson, 
supra. In that case the bankrupt was a buyer, and the objecting cred- 
itor a seller, of merchandise. The bankrupt had been for some time 
a customer of the creditor. He was in the habit of paying something 
on his old bill whenever he contracted a new one. At a time when he 
already owed the creditor a good deal he was callêd on for a statement. 
He fumished one which was false and fraudulent. Thereafter he 
continued to buy merchandise and to make payments on account, with 
the resuit that when he went into bankruptcy he owed the creditor a 
smaller sum than he did when the statement was given. It was held 
that that circumstance was immaterial. He was refused a discharge. 
Judge Rellstab said that section 14b included further crédit, as well 
as new or larger crédit. 

In the case at bar the bankrupts, a few days before the maturity of 
each note, ofïered for discount a new one for a smaller amount. The 
discount was made and passed to their crédit. Thereafter they drew 
a check for the payment of the old note. In form, therefore, there 
was the payment of an old loan, and the contracting of a new. If the 
parties had used currency, instead of checks, the case would hâve been 
on ail fours with In re Arenson, supra. The bank would hâve given 
the bankrupts the proceeds of the new note in currency, and on the 
same day, or, as was usually the case, on a subséquent day, the bank- 
rupts would hâve brought other bills or coins to the bank to pay ofï 
their matured obligation. Nothing of that kind was done. Discount 
of new note, payment of old, were alike made without any actual cur- 
rency changing hands. It is true, there never would hâve been money 
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enough in their account in the bank to make good tlie check for the old 
note, had not the proceeds of the new been first credited to them, al- 
though there was always a balance which might hâve been apphed by 
the bank on acconnt of the old note, even though no new one had been 
discounted. 

The bankrupts cite cases to show that for many purposes courts 
hâve regarded such a séries of transactions as the mère renewal or 
continuance of an existing indebtedness. Whenever, to do justice be- 
tween the parties, it is necessary to look through the form to the sub- 
stance, it will be done. But is there any such necessity presented by 
this case? Whenever a note matured, the bank, until it agreed to re- 
new it, had the right to insist upon being paid in full. It is more 
than probable that it would hâve exercised such right, had it known 
that the books of the bankrupt shovved it to be insolvent. It consented, 
by accepting a new note, to surrender its right to insist on payment for 
the time during which that note was to run. Was not, or at least may 
not, the practical effect upon it bave been precisely the same as if upon 
the faith of the false statement it had made an absolutely new loan? 
Under such circumstances, can the bankrupts be heard to say that the 
form which they voluntarily gave their dealings with the bank is not 
binding on them, in order that they may escape the conséquences of 
doing that which may bave damaged the bank precisely as much as 
it would hâve been damaged, had the form which actually was adopted 
accurately represented in every respect and f rom every standpoint what 
was in fact done? In short, the false statement is clearly such as is in 
spirit within the condemnation of section 14b (3), and the form which 
the transactions between the parties took is within its letter. With this 
conclusion agrées Judge Chatfield, if I correctly understand his déci- 
sion in Re Wylly (D. C.) 210 Fed. 954. 

It follows that the bankrupts are not entitled to a discharge. 



BECKWITH et ux. v. CHICAGO, M. & ST. P. RY. CO. et al. 

(District Court, W. D. Wasliiugton, S. D. June 17, 1915.) 

No. ISIO. 

1. Eemoval op Causes ©=349' — Riqhï to Remove — Sepabable Conteovebst — 
"All." 

Pierce's Code Wash. 1912, tit 81, §§ 217, 259, abolish common-law forma 
of pleading and provide tliat, for tlie purpose of determining tlie efCect 
of a pleading, its allégations sliall be liberally construed. In an action 
against a i-ailway company, its eugiueer, and ttie operators of an auto- 
mobile, struck by a railroad train, for the deatli of a person ridiug in 
the automobile, the complaint alleged that the railroad company was nég- 
ligent in not maintaining warning signais at the Crossing and in not 
keeping Its right of way clear, that the engineer and the railroad com- 
pany ran the train at a négligent and unsafe speed and gave no warning 
or signal of its approach, and after the automobile was upon the Cross- 
ing negligently failed to stop the train and negligently ran into the auto- 
mobile, that the driver of the automobile negligently failed to stop De- 
fore Crossing the railroad, and that "by reason of all of said négligent 

j^ — r^Vnr oiher cases see same topic & KEY-NUMBBR In all Key-Numbered Digests & Indexes 
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acts" deceased was killed. Held, that thls sufficiently chargea joint 
and concurrent négligence on thé part of the several défendants to pre- 
vent the removal of the cause by the railway company on the ground 
that a separable controversy was involved as to it, slnee the word "ail" 
is very comprehensive in its meanlng, and was used in the complalnt as 
meaning altogcther or conjointly, espeoially as in Washington such a 
tort is joint, not only as between the master and servant, through whose 
négligence the master is charged, but in those cases where the master 
is also further charged as négligent In other respects. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dis. §§ 95- 
99; Dec. Dig. (§=49. 

For other définitions, see Words and Phrases, First and Second Séries, 
AU.] 

2. CouBTs iS=»347 — Sepaeablb Contboveesy — State Laws as Rules of Dû- 

CISION. 

In determlning whether an action involves a separable controversy, the 
fédéral courts will follow the state rule as to whether a cause of action 
is entlie. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 921; Dec. Dig. 
<S=»347.] 

3. Removal op Causes <@:=>48 — Right to Remove — SEPABAnLii Costuoveusy — 

Efeect of Recoveby. 

To constitute a uonseparable controversy in an action in which de- 
fendants are charged with joint and concurrent négligence, it is not nec- 
essary that a reeovery be had on the trial against ail those charged with 
such Joint négligence. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 93, 
94 ; Dec. Dig. <S=54S.] 

At Law. Action by C. S. Beckwith and wife against the Chicago 
Milwaukee & St. Paul Railway Company and others. On motion to 
remand to the state court. Cause remanded. 

W. H. Abel, of Montesano, Wash., for plaintiffs. 
George W. Korte, of Seattle, Wash., for défendants. 

CUSHMAN, District Judge. [1] Plaintiffs move to remand this 
cause to the state court, from which it was removed upon the péti- 
tion of the Chicago, Milwaukee & St. Paul Railway Company, claim- 
ing a separable controversy was involved as to it. The suit is one 
brought by the parents of a deceased son, killed in a crossing acci- 
dent. Deceased was a passenger in an automobile, operated by two of 
the défendants, which was struck by an engine of the défendant rail- 
road company, upon which the other défendant was engineer. The 
défendant railroad is accused of négligence in not maintaining wam- 
ing signais at the crossing and in not keeping its right of way clear, 
making it diffîcult for travelers on the right of way to know of the 
approach of trains. It is further alleged: 

"That at the time the défendant Benjamin M. Snyder was engineer in 
charge of and operating a train belonging to the défendant Chicago, Mil- 
waukee & St Paul Railway Company, which train consisted of a locomotive 
and several freight cars. That the défendants. Benjamin M. Snyder and 
Chicago, Milwaukee & St. Paul Railway Company then operated and ran said 
train at a négligent, unsafe, and rapid speed, and In approaching said cross- 
ing gave no warning or signal of any kind of the approach of said train, 
and after said automobile, wherein the said Charles Oren Beckwith was a 
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passenger, got upon said crossing, said défendants negllgently falled to stop 
sald train, although it was then possible to do so, and said défendant negll- 
gently ran Into and coUided wlth said automobile, thereby throwlng the sald 
Charles Oren Beckwlth out of said automobile and eausing liis instant death. 
That the driver of said automobile, to wit, one Gordan, negllgently failed to 
stop before crossing said railroad, and by reason of ail of said négligent acts 
the said Charles Oren Beckwlth was killed. That by the négligent acts of 
the défendants, as alleged in thls eomplaint, the plaintifCs hâve been dam- 
aged in the sum of $10,000." 

Pierce's Code of Washington for 1912 (title 81, §§ 217 and 259) pro- 
vides for the aboHshing of common-law forms of pleading, and that, 
for the purpose of determining the effect of a pleading, its allégations 
shall be liberally construed. Under such rule it may fairly be said 
to be the intention of the pleader to charge that the death was caused 
by the joint and concurrent négligence of the several défendants. 
At any rate, upon a motion to remand, the court must so hold, though, 
were the cause before the court for trial, the disposition might be 
otherwise. Alabama G. Southern Ry. v. Thompson, 20O U. S. 206, 
at 218, 219, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147; 38 
Cyc. 488. 

In Trivette v. Chesapeake & O. R. Co., 212 Fed. 641, 643, 645, 129 
C. C. A. 177, 179, 181, where the refusai to remand was upheld upon 
appeal, it is pointed out : 

"As to thls ground of négligence, therefore, a separable controversy existed, 
which was removable to the fédéral court, unless the négligence in operating 
the train and the négligence wîth respect to the dépôt and platform are suf- 
flciently alleged to hâve eoncurred in producing the accident. * * * If, 
however, such joint action and concurrence are sufflciently alleged, the case 
was not removable. * * * While, according to this statement, the acci- 
dent would not hâve happened, but for the négligent opération of the train, 
there is neither allégation nor necessary infcrence that It would not hâve hap- 
pened but for the character of the approach provided to the dépôt and plat- 
t'orni. We recognize that. If a charge of concurrent and co-operative négli- 
gence seems intended, a separable controversy does not resuit from the fact 
that ser)arate causes of action might hâve been malntained, or that a sepa- 
rate défense nilght defeat a joint recovery." 

The pleader in that case, so far as the report discloses, used no 
language équivalent to that in the présent case. The pleader in the 
présent case, after giving the facts, allèges that "ail of such négli- 
gent acts caused the death." To hâve added "jointly and concurrently 
caused" would hâve been no more than a conclusion. 

The vvord "ail" is very comprehensive in its meaning. Moore v. 
Virginia Pire & Marine Ins. Co., 28 Grat. (Va.) 508, at 516, 26 Am. 
Rep. 377. In the sensé in which it is used in the présent pleading, 
the words "by reason of ail of such négligent acts" form an adverbial 
phrase. Webster gives "altogether" as one of the synonyms for the 
adverb "ail." It is as though the clause read, "Altogether such négli- 
gent acts caused the death." "Altogether" means conjointly. There- 
fore it may fairly be concluded that the pleader intended to allège that 
the négligent acts of which eomplaint is hère made "conjointly" 
caused the death. In Illinois Central R. Co. v. Sheegog, 215 U. S. 
308, 320, 30 Sup. Ct. 101, 103 (54 h. Ed. 208), it was alleged that 
the various acts of négligence "ail together jointly caused said wreck. 
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and killed the plaintiffs' intestate." The cause was held not remova- 
ble. If, in place of the words "ail together," the word "conjointly" 
had been used, it is clear that the added word "jointly" changed in 
no way the meaning which would hâve been conveyed by the use of 
the words "ail together" alone. 

It is not reasonable to suppose that it was the intention of Congress 
to leave the détermination of the right of removal, of jurisdiction be- 
tween two sovereignties, to hair-spHtting shades of différence between 
such adverbs as "jointly," "concurrently," "ail," and "altogether," and 
their synonyms. In Washington, such a tort as that charged is held 
to be joint, not only as between the master and servant, through whose 
négligence the master is charged, but in those cases where the master 
is also further charged as négligent in other respects. Doremus v. 
Root, 23 Wash. 710, 63 Pac. 572, 54 L. R. A. 649; Abb v. N. P. 
Ry. Co., 28 Wash. 428, 68 Pac. 954, 58 L. R. A. 293, 92 Am. St. Rep. 
864; Howe v. N. P. Ry. Co., 30 Wash. 569, 70 Pac. 1100, 60 L. R. 
A. 949; McHugh v. N. P. Ry. Co., 32 W^ash. 30, 72 Pac. 450; Gen- 
naux v. N. W. Imp. Co., 72 Wash. 268, 130 Pac. 495. 

In Abb V. N. P. Ry. Co., plaintiiï, a passenger on a street car, was 
injured in a collision between the car in which he was riding and a 
Northern Pacific Railroad train. The plaintiff, for a considération, 
released the street car company from liability. The two companies 
were held joint tort-feasors, and the défendant railroad company was 
held to be released from hability by the release of its codefendant. 
In Field v. Spokane, Portland, etc., R. Co., 64 Wash. 445, 117 Pac. 
228, it was held that the négligence of a stage driver in failing to 
stop, look, and listen at a railroad crossing, and that of the engineer 
of the railroad company, who failed to give a signal of the train's ap- 
proach, was joint and concurrent. 

The Suprême Court has never receded from the rule announced in 
Chesapeake & Ohio Ry. Co. v. Dixon, 179 U. S. 131, at 137, 21 Sup. 
Ct. 67, 70 (45 h. Ed. 121) : 

"It is well settled that an action of tort, which might hâve been brought 
agalnst many persons, or against any one or more of them, and which is 
brought in a state court against ail jointly, contains no separate contre versy 
which will authorize its removal by some of the défendants Into the Circuit 
Court of the United States, even if they file separate answers, and set up dif- 
férent défenses from the other défendants, and allège that they are not 
jointly liable with them, and that their own controversy with the plaintifE 
Is a separate one; for, as this court has often said: 'A défendant has no 
right to say that an action shall be several which the plaintifC seeks to maka 
joint. A separate défense may defeat a joint recovery, but it cannot deprive 
a plaintifC of his right to prosecute his suit to final décision in his own way. 
The cause of action is the subject-matter of the controversy, and that is, for 
aU the purposes of the suit, whatever the plaintiff déclares it to be in his 
pleadings.' " 

[2, 3] It was held in that case that the fédéral court will follow 
the state rule as to whether a cause of action is entire, which rule 
still obtains. Neither is it necessary that the recovery upon the trial 
be against ail charged with such joint négligence in the state court, 
in order to constitute a nonseparable controversy. Bissell v. Heyward, 
96 U. S. 580, 24 L. Ed. 678; Barney v. Eatham, 103 U. S. 205, 26 
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L. Ed. 514; Wecker v. National Enameling Co., 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757; Chicago, R. I. & P. 
Ry. V. Dowell, 229 U. S. 102, 33 Sup. Ct. 684, 57 L. Ed. 1090; 
Ches. & Ohio R. Co. v. Coclcrell, 232 U. S. 146, 34 Sup. Ct. 278, 58 
E. Ed. 544. 

The cause will be remanded, as it does not présent a separable con- 
troversy. 



MACMILLAN CO. v. KING. 

(District Court, D. Massachusetts. June 24, 1914.) 

No. 360. 

1. Copyrights <S=>60 — Infringement— Otiiee "Veesiopt" of Coptbighted 

BooK. 

Sheets of memoranda, préparée! for and usod in the tutorins of students 
In the subject-motter of a copyrighted text-book, which are given or lent 
to each student, and contain, besldes occaslonal quotations of words and 
sentences from the book, a reproduction, so far as Is possible in an 
abrldged and parapbrased form, of the author's treatment of the subject, 
are an infi'lngement, under Copyright Act March 4, 1909, c. 320, § 1, 35 
Stat. 1075 (Comp. St. 1913, § 9517), whicli glves the ovvner the exclusive 
rlght to "make any other version" of the copyright work. 

[Ed. Note. — For other cases, see Copyriglits, Cent. Dlg. | 56; Dec. 
Dig. <S=3G0.] 

2. Copyrights (g=5B^— Isi'Tiingemtont — Piunting. 

Typewritlng or mlmoographing constîtutcs a "printing," withln the 
meaning of the copyright statu tes. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 52; Dec. 
Dig. <S=!65. 

For other définitions, see Words and Phrases, First and Second Séries, 
Print.] 

8. COPYIUGHTS <S=65— 'iNFRINGEâlENT — "PUBLICATOON." 

It is not necessary, in order to constitute a "publication" of a work 
in infringement of a copyright, that copies should be ofCered in the 
market to ail wlio choose to buy ; but there may be such publication, 
which will entitle the owner of the copyright to an injunction, although 
the number of persons to whom copies are delivered is limited, and 
their riglits to the copies also limited by agreenieut with thenx. 

[lOd. Note. — For other cases, see Copyrights, Cent Dig. § 63; Dec. 
Dig. <®=>55. 

For other définitions, see Words and Phrases, First and Second Séries, 
Publication.] 

4. Copyrights <®=»S6 — Suit foe Infbingembnt — Injunction. 

Proot of actual damages is not necessary to warrant the granting of 
an injunction to restrain infringement of a copyright, if infringement ap- 
pears and damages may probably foUovir from its coutinuance. 

[Ed. Note.— For other cases, see Copyrights, Cent Dig. §§ 79, SO; Dec. 
Dig. ©==86.] 

In Equity. Suit by the Macmillan Company against Melaim Lenoir 
King. On final hearing. Decree for complainant. 

Henry L. Burnham, of Boston, Mass., for plaintiflf. 
John E. Eaton and Mitchell, Chadwick & Kent, ail of Boston, Mass., 
for défendant. 

(g:=3For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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DODGE, District Judge. The défendant is charged with infringing 
the plaintiff's copyright in "Principles of Economies," a work in two 
volumes by F. W. Taussig, Professer of Economies in Harvard Uni- 
versity, published in 1911 by the plaintifif, and copyrighted under the 
act of 1909. The bill allèges that the défendant has — 

"printed, published, and leased or sold unauthorized, unfair, and unlawful 
abrldged copies or otlier versions of said book." 

An injunction and accounting is prayed for. 35 Stat. 1075. 

The Copyright Act of 1909 seciires to the ovirner of a copyright in 
a literary work an exclusive right to "print, reprint, publish, copy and 
vend the copyrighted work" (section la), and to "make any other ver- 
sion thereof" (section Ib). It provides that the copyright shall "pro- 
tect ail the copyrightable component parts of the work copyrighted, and 
ail matter therein in which copyright is already subsisting." Section 
3 (Comp. St. 1913, § 9519). 

The answer dénies the allégations above quoted from the bill. The 
défendant allèges that he is a teacher by profession; that numerous 
persons come to him for private instruction in various subjects, one 
of them being économies; that in teaching économies he makes use of 
and teaches the contents of the copyrighted book; that the book is 
sold for use as a text-book, and is studied by his pupils as such, and 
that they resort to him for aid in such study ; that each of his pupils is 
recommended and expected to possess a copy of the book, and in gên- 
erai does so ; that ail of them possess copies, so far as he knows ; and 
that if any do not is a matter beyond his control, copies being accessible 
in the libraries or in the hands of friends to them ail; that in advance 
of each conférence relating to the subject with his pupils, he prépares 
for them brief memoranda or outlines covering the ground to be dealt 
with; that each of thèse consists of a single sheet of typewritten mat- 
ter, relating only to the subject-matter to be dealt with at the confér- 
ence; that, if any sheet is taken away after the conférence, an account 
is kept, and it is returned the next week; that ail are subsequently 
destroyed; that none are sold or leased; that they are not bound or 
paged ; that no use is made of them, apart from the use above describ- 
ed ; that they go into his pupils' hands only on the understanding that 
they are to be used by the individual pupil and returned as above ; that, 
except as stated, they are not published or distributed; and that his 
regular fées for instruction are fixed without regard to the use of the 
memoranda, and are the same. whether the memoranda are used or 
not. 

He allèges, further, that what he does as above is within the license 
and consent given by implication in distributing and selling the books, 
is within the custom of teachers, and is not an infringement of the 
complainant's copyright. 

The defendant's allégations as to the actual use he has made of his 
"memoranda" are in gênerai supported by the évidence, except that 
certain mémorandum sheets, nine in number (marked Exhibit H), ap- 
pear by his own testimony to hâve been prepared by him for use, not 
at a particular conférence dealing with a particular part of the book, 
but for tutoring in préparation for a final examination in one of the 
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Harvard courses in économies ; and that thèse wcre intended to outline 
ail the subject-matter covered in that course during a certain term. 
Thèse he said he loaned to the pupils tutored in that course, to be kept 
for "a few days," to be returned, not the next week, but immediately 
after the examination. It did not appear how long before the exami- 
nation they were loaned. They were put in évidence by the plaintiff, 
in whose possession they were at the time, and appear, therefore, not 
to hâve been in fact returned to the défendant by the pupils to whom 
he loaned them. 

[1] 1. Are the memoranda referred to such in character as to con- 
stitute "copies" or "other versions" of the copyrighted work, within 
the meaning of the act, if printed, reprinted, or published, within the 
meaning of the act ? 

I first consider 30 sheets of the memoranda, furnished for use as 
évidence by the défendant himself, and agreed to be spécimens of ail 
by a preliminary stipulation made by both parties May 9, 1913, before 
any other évidence had been taken in the case. That "materials for 
said memoranda or outlines were drawn from" the copyrighted book 
is also expressly agreed in the same stipulation. 

The 30 conférences with his pupils, for which the défendant pre- 
pared thèse memoranda sheets, were to be on successive dates, never 
at a less interval than one week, beginning with October 6, 1911, and 
ending with May 24, 1912. The conférences appointed for four dates 
in October and for November 3 and 10 would seem never to hâve 
been actually held, although sheets for those dates were prepared. On 
the remaining dates conférences were held, and a sheet of memoranda 
prepared for each was used. 

The memoranda sheets used on December 8, 15, and 22, besides deal- 
ing with parts of the copyrighted book, dealt also with parts of a dif- 
férent book upon the same subject, by another author, and in no way 
involved in this case. The sheets prepared for or used on the other 
dates deal each with a part of the copyrighted book. Certain chapters 
of the book, occupying in ail not quite 60 of its more than 1,100 pages, 
are not dealt with in any of the sheets. The remaining chapters of the 
book may be said to be covered by the remaining sheets taken together ; 
but the order of the book was not f ollowed throughout in the successive 
conférences, earlier portions of it being sometimes passed over until 
after later portions had been dealt with. 

Occasional portions of some of the sheets do no more than refer to 
the book for its treatment of a particular topic, the référence conveying 
little or no notion to the student of what is found in the book about the 
topic. Examples are: 

(Feb. 16, under headlng Taussig on Interest) 

9. Rate differs in différent countries. Whyî 

10. Justification of interest — for and agalnst. 

(Feb. 2.3.) Industrial Crises: (a) Periodieity— 1818, 1825, 1837, 1847, 1857, 
break, 1873, 1884, 1893 ; also a double pulsation (severe, mild) ; some World- 
wide, some llmited ; (b) Jevon's tbeory of sun-spots and its value. 

If the defendant's sheets had been constructed upon this plan 
throughout (and without infringement of the copyrighted index), it 
roight be said that he had donc no more than provide students with 
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visible means to aid their study of the book, which would relieve their 
memories of the task of retaining in proper order the principal niat- 
ters treated of, and had donc nothing which amounted to substantial 
reproduction of any of the author's treatment. The défendant offered 
in évidence several so-called printed outlines or abstracts prepared by 
other teachers for use in connection with other books. Thèse appear- 
ed, generally speaking, to be constructed according to the plan just 
described. As to two of them, wherein a further use of the author's 
ideas is made, one appears to hâve been copyrighted by the author, 
the other by its maker, with permission from the owner of a copyright 
covering the English translation of the book. 

The defendant's sheets certainly make a much more extensive use of 
the author's ideas than is made in such occasional passages as the two 
above quoted. For the most part they consist of paragraphs more 
nearly like the f ollowing : 

(Maroh 8) Taussig on Taxes on Land and Buildings: 

"(a) The pecullarity of the tax on land Is that it cannot be shifted, but 
falls on the owner. If a sale takes place, the buyer deducts the tax and is 
tax free — 'burdenless' taxation, (b) On the other hand, the tax on build- 
ings can be shifted (exeept where demand is declining), and is shifted, ta 
the oecupier, who in turn, if he is a merchant, sliifts it to the purchaser of 
his goods." 

(Aprll 25) Taxes on Land and Buildings; (a) A tax on land "which is 
'rackrented' cannot be shifted, and is no burden to the owner. (b) A tax on 
buildings can be shifted to tenant, beeause buildings cost just so much to 
erect. Where building is used for business, tenant may shift again to con- 
sumers. (c) According as the value of a property is in the land or in the 
building, the owner pays more or less, and as value of land rises, taxes 
rise, and thus some of uneamed incrément is appropriated. (d) It makes 
practically no différence whether tax is collected from owner as in U. S., or 
from oecupier as in England, that is if the taxes are flxed in amount If 
the rate is altered, then It does make a différence. European and American 
basis of assessment also differ, the Ist being annual rental value, the 2d sell- 
ing value. Each bas advantages and disadvantages. (e) Workingmen pay 
taxes on dwellings, shops, etc., either directly or indirectly. In England tiie 
owner serves as tax collecter, without tenant knowing it (unfortunate). (f) 
In English-speaking countries, taxes on real estate are chiefly local taxes. 
'The same tendency is beginning to show itself on the continent,' and the 
Bystem is a wise one." 

Chapter 68, pp. 515-527, of volume II of the copyrighted book, is 
entitled "Taxes on Land and Buildings," and is divided into sections 
numbered consecutively from 1 to 6. In the clauses (a) and (b) of 
both the above extracts, prominent propositions contained in sections 
1 and 2, respectively, are (somewhat roughly) condensed, everything 
said in the section by way of proof, modification, illustration, or ap- 
plication being disregarded. In the clauses (c), (d), (e), and (f) of the 
second extract the same thing is done with regard to sections 3-6, in- 
clusive, of the chapter. 

It will be noticed that clause (a) contains one word, and clause (f) 
an entire sentence, in quotation marks. The words so quoted are taken 
direct from the book. Instances of such quotation are fréquent 
throughout the sheets. They are generally short, consisting of one or 
two words only; the words selected being usually such as would be 
likely to catch the attention and remain in the memory. Instances of 
223 F.— 55 
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entire sentences quoted are not so common, though there are several 
of them. The language of the book is sometimes foUowed, without 
being distinguished by quotation marks, though not for more than a 
few words at a time, so far as I hâve noticed. 

I next consider the nine pages of memoranda which were put in évi- 
dence by the plaintiff while cross-examining the défendant (Exhibit 
H). Thèse, as has been stated, were also prepared by tbe défendant 
from the book, for use in "tutoring" bis pupils for a final examination 
upon ail the work in économies supposed to hâve been done by the 
students at the University who had taken that course during the second 
term of the year 191 1-1912 ; and they were so used. They correspond 
generally to the memoranda sheets prepared for bis conférences on 
February 16 and on successive dates thereafter until and including 
May 24. The portions of the book to which they relate are, in gênerai, 
the same as those covered by the memoranda sheets for the confér- 
ences referred to; but the latter contain matter necessarily omitted 
from Exhibit H, into whose nine consécutive pages is further condens- 
ed what had occupied 15 of the separate memoranda sheets. What has 
been said above of the memoranda sheets will serve to describe what is 
found in Exhibit H. In it, as in them, there is fréquent quotation of 
words, and occasional quotation of sentences from the book; the topics 
treated are topics treated in the book, the attempt is made to reproduce 
in abridged and paraphrased form (so far as such reproduction is 
possible within the very narrow limits adopted) the author's treatment 
of the topics selected, and the author's order and arrangement of topics 
within the portions of the book dealt with is followed, except for a 
certain amount of transposition or répétition. 

It seems to me that the def endant's method of dealing with the book 
has resulted in an appropriation by him of the author's ideas and lan- 
guage more extensive than the copyright law permits. It is true that 
the whole book has not been thus dealt with ; but the copyright protects 
every substantial component part of the book, as well as the whole. 
Though the reproduction of the author's ideas and language is incom- 
plète and fragmentary, and frequently présents them in somewhat dis- 
torted form, important portions of them are lef t substantially recogniz- 
able. If they had not been so left, the def endant's évident purpose could 
not hâve been accomplished. It seems obvious that what he was try- 
ing to give, and what his pupils were trying to get, was an acquaintance 
with the contents of the book, which should resemble as much as pos- 
sible that acquaintance which they would bave obtained for themselves 
by following with sufficient diligence the University course of instruc- 
tion for which the book was the appointed text-book. Nor do I see any 
reason to doubt that, as the author testifies, thèse "outlines" might 
readily "cause the student to think he (could) meet the minimum re- 
quirements without using the book itself." It cannot be said that the 
outlines go no further than to "give just enough information to put the 
reader upon inquiry" regarding the contents of the book. It was 
because the alleged infringing "version" went no further than this thcLt 
no inf ringement was found by the court in G. Ricordi & Co. v. Mason 
(C. C.) 201 Fed. 182-185 (on appeal 210 Fed. 277, 127 C. C. A. 125). 



MACMILLAN CO. V. KING 867 

It gave in half a page an abridged synopsis of the copyrighted libretto 
of an opéra, covering 46 pages. It was said, in refusing the prelimi- 
nary injunction (201 Fed. 183) : 

"The abridgments which hâve heen condemned by the courts involve col- 
orable shortening of the original text, where immaterial incidents are omltted 
and volunilnous dissertations are eut down, but where the characters, the 
plot, the language, and the ideas of the author are pirated." 

It was further said on final hearing (201 Fed. 185) : 

"Of course. If the defendant's stories consisted of mère modlflcatlons of 
the copyrighted works, or abridgments thereof, reproducing portions of tha 
dialogue, words, or phrases, the scènes, and characters, a différent question 
would be présentée." 

Following hère a similar principle of distinction, I must hold that 
the defendant's sheets are not, in any event, such abridgments from 
the copyrighted book as he bas the right to make, and that they con- 
stitute "versions" of substantial portions of the book, such as the plain- 
tif? alone has the right to make. 

[2] 2. The défendant has neither leased nor sold his sheets. "Print- 
ing" I must regard as including typewriting or mimeographing, for the 
purposes of the act, and he has therefore "printed" them. Can lie be 
said to bave "published" them, as the bill allèges, in such sensé as to 
make his publication an infringement, entitling the plaintifï to an in- 
junction? 

[3] It is not necessary, in order to constitute publication, that they 
should bave been offered in the market to whoever chose to buy them. 
There may be a limited publication, which will entitle the owner of 
the copyright to an injunction. Ladd v. Oxnard (C. C.) 75 Fed. 703, 
730. And, as held in that case, there may be such publication, al- 
though the number of persons to whom copies are delivered is limited, 
and their rights to the copies also limited by agreement with them. Al- 
though the défendant issued the infringing sheets only to his own pu- 
pils, and to them only upon agreement that they should be returned 
to him vs^ithin a limited time, the évidence relating to Exhibit H shows 
either that the agreement was not fulfilled in every case, or that thèse 
sheets were copied before being returned. No précautions against such 
copying appear to hâve been taken. I must hold that sufficient pub- 
lication of the outlines has been shown to constitute infringement. 

If the above conclusions are right, I am unable to believe that the 
defendant's use of the outlines is any the less infringement of the 
copyright because he is a teacher, because he uses them in teaching the 
contents of the book, because he might lecture upon the contents of the 
book without infringing, or because his pupils might bave taken their 
own notes of his lectures without infringing. 

[4] 3. The évidence can hardly be said to show that the infringing 
outlines hâve injured the sale of the book. Nothing more appears 
than that they might do so, by enabling students to get along without 
the book who otherwise would hâve had to buy it. The plaintifï's loss, 
if any, prior to the filing of the bill, can hardly hâve been of substantial 
amount, because the two volumes of the book were copyrighted, re- 
spectively, on S'eptember 25 and October 4, 1911, and the bill was fîled 



868 223 FEDERAL EEPORTER 

June 7, 1912. The outlines prepared and used by the défendant durîng 
the University year 1911-12 are thus the only ones involved in the case 
as it now stands. The defendant's uncontradicted évidence is that the 
number of students who used his outlines, whether in conférence 
classes or in separate tutoring for examinations, did not exceed 15 at 
the first and 17 at the second term of the year. The évidence shows, 
however, that outlines similar to Exhibit H, though not precisely the 
same, were prepared f rom the book by the défendant and used during 
1912-13 in tutoring for mid-year and final examinations. If an in- 
junction is refused, it is obvious that continued use of similar outlines, 
such as that heretofore made, may well resuit in damage more sub- 
stantial than any shown by the évidence thus far submitted. Proof 
of actual damage is not necessary for the issuance of an injunction, 
if infringement appears and damage may probably follow from its 
continuance. Reed v. Holhday (C. C.) 19 Fed. 325, 327; Sampson, 
etc., Co. V. Seaver, etc., Co. (C. C.) 134 Fed. 890; Id.,_ 140 Fed. 539. 72 
C. C. A. 55. It is understood that no accounting is desired by the 
plaintiff, and an injunction only is sought. To that I think the plain- 
tiff is entitled, and there may be a decree accordingly. 



E. M. KOSE CO. V. SOUTHERN EXPRBSS CO. 

(District Court, N. D. Alabama, S. D. May 24, 1915.) 

No. 264. 

1. Courts ®=3493 — Conflicting Jurisdiction — Prtoritt of JtTRiSDiCTioî'r. 

The pendency in the state courts of ssults. Involving the validity of a 
State statute, under the fédéral Constitution, does not oust a fédéral 
court of jurisdiction of causes subsequeutly brouglit between the same or 
other parties involving the décision of the same question, nor afCord any, 
reason for declining to assume jurisdiction, as to make the res in tvvo, 
causes identical, and exclude the jurisdiction of ail co-ordinate courts 
other than that first obtaining jurisdiction, it is not sufflcient that slmUar 
questions be involved In the two cases. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1346-1352; Dec. 
Dig. <S=>403.] 

2. Courts <s=3493 — Confijctino Jurisdiction — Prioeity of Jurisdiction. 

The R. Co. and other nonresident liquor dealers sued in the Alabama 
State courts to eujoiu an express company from refusing to recel ve ship- 
meuts of intoxicating liquors pursuant to a state statute claimed to be 
unconstitutlonal, but the R. Co. was subsequently stricken from the plaln- 
tifl's in such suit. The Attorney General brought suit in the name of the 
State against the express company and such liquor dealers to restrain 
such dealers from pro-secuting thelr suit and other suits, and from deliv- 
ering to the express company and the express company from recelving 
such liquors for transportation, and .obtained an ex parte temporary in- 
junction. The R. Co. then sued in the fédéral court and sought an in- 
junction restralning the express company from refusing such shipments. 
It did not appear that the express company was acting in collusion with 
the State, or that it was acting dilatoilly in the Utlgatlon In the stato 
court. Held that, to avoid a clash hetvs'een the state and fédéral courts, 
and the injustice resulting from placlng the express company in a position 

ff -'VoT other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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of enforced disobedience to the orders of one of the courts, the Injunction 
sliould be denled, notwithstanding the probable loss of business to the 
K. Co., peiiding a final hearing in the state court, since, though it wag 
doubtful whether that court had jurisdiction over the nonresldent liquor 
dealers, so long as it retained and was exercising jurisdiction, a co-ordi- 
nate court could not treat its proceedings as coram non judice, and, more- 
over, it had undoubted jurisdiction to enjoin the express company from 
receiving such shipments. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1346-1352; Dec. 
Dig. <g=>493.] 

In Equity. Suit by the R. M. Rose Company against the Southern 
Express Company. On application for interlocutory injunction. In- 
junction denied. 

Lawrence Maxwell, of Cincinnati, Ohio, Allison, Lynch & Phillips, 
of Chattanooga, Tenn., Herbert Jackson, of Cincinnati, Ohio, and 
Weil, Stakely & Vardaman, of Montgomery, Ala., for plaintiff. 

R. C. Alston, of Atlanta, Ga., and S. D. Weakley and Tillman, Brad- 
ley & Morrow, ail of Birmingham, Ala., for défendant. 

GRUBB, District Judge. This is a bill filed by the plaintifï, as a 
shipper of intoxicating liquors from another state than Alabama into 
Alabama, against the défendant, which is a common carrier of goods 
by express, seeking to enjoin the défendant to accept shipments of in- 
toxicating liquors, tendered to it for transportation and delivery to 
consignées, living in dry territory in Alabama, for their personal con- 
sumption. The défendant déclines to receive such shipments and make 
such deliveries, because of the prohibition contained in an act of Ala- 
bama, now in force in dry territory, known as the "Anti-Shipping 
Law," which prohibits résidents of Alabama, in what is known as 
"dry territory," from receiving, having in possession, using, or selling 
intoxicating liquors, except in quantifies limited by the terms of the act. 
The position of the plaintiiï as to the act is that it is void because it 
violâtes section 1, article 8, of the fédéral Constitution, and the four- 
teenth amendment thereto, and for that reason affords no protection to 
the défendant in its refusai to receive shipments in excess of the quan- 
tities fixed by the act for transportation and deHvery in dry territory 
in Alabama. 

The application is for an interlocutory injunction. There has been 
much litigation of this question in the courts of Alabama. A recapitu- 
lation of it is necessary. A bill was first filed in the Montgomery city 
court by one J. E. Whittle, a foreign liquor dealer, against the défend- 
ant herein, with similar purpose and effect. The défendant appeared 
and answered the bill. The Attorney General was invited by the de- 
fendant and did assist in the argument of the case. Upon the final 
hearing, a decree was rendered for the plaintifï, perpetually enjoining 
the défendant from refusing to accept, at plaintifF's instance, liquor 
shipments intended for the personal consumption of résidents in Ala- 
bama dry territory in excess of the quantifies permitted by the Alabama 
Anti-Shipping Act. The ground of the décision was the unconstitution- 
ality of the Alabama Anti-Shipping Law as a régulation of interstate 

®::3Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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commerce. An appeal was taken by the défendant from thîs decree to 
the Suprême Court of Alabama, which is now pending and will prob- 
ably be argued and submitted in the Suprême Court of Alabama during 
the présent month. 

The opération of the final decree was not suspended by the défend- 
ant pending the appeal. After the final disposition of the Whittle Case 
in the Montgomery city court, a second bill was filed in that court, of 
similar ténor, effect, and seeking like relief, against the défendant in 
this case, which was also the défendant in the Whittle Case. The 
plaintiffs in the second bill were about 60 liquor dealers, résidents of 
States other than the state of Alabama, having a trade in intoxicating 
liquors with résidents of Alabama who inhabited dry territory, and 
are therefore now amenable to the terms and restrictions of the Ala- 
bama Anti-Shipping Law with référence to the quantities of liquors 
they are entitled to receive, use, possess, or sell. Among the original 
plaintiffs to the second bill was the présent plaintiff. However, before 
the filing of the présent bill in this court, the second bill in the Mont- 
gomery city court was amended, with the effect that the plaintiff in 
this bill was stricken from among the parties plaintiff to the bill in that 
cause. After the filing of the second bill in the Montgomery city court, 
an application was made to the judge of that court for the allowance of 
a temporary injunction, in pursuance of the prayer for relief. The 
judge of the city court declined the application, upon the ground that 
the bill was defective, in that there was a misjoinder of parties plaintiff, 
of which he was required to take notice by the Alabama statute upon 
a motion for a preliminary injunction. This bill is now pending in 
the Montgomery city court. 

After the filing of this second bill in the Montgomery city court, the 
state of Alabama, through its Attorney General, filed a bill in the chan- 
cery court of Montgomery county against the défendant herein and 
the varions liquor dealers, who had jointly filed the second bill in the 
Montgomery city court, as herein stated, including the plaintiff in this 
cause, and also against J. E. Whittle, who was the sole plaintiff in the 
first bill filed in that court. The purpose of the bill filed in the name 
of the state was to restrain the parties plaintiff to the first and second 
bills from further prosecuting those proceedings, and also to restrain 
them from delivering to the défendant, the Southern Express Com- 
pany, and the Southern Express Company from receiving from them 
for transportation, liquors in excess of the quantities prescribed by the 
Anti-Shipping Law for delivery to consignées in the dry territory, even 
where intended for their personal consumption. The chancellor issued 
ex parte a temporary injunction, restraining the various défendants 
named from causing to be transported into the state of Alabama in dry 
territory packages of spirituous, vinous, or malt liquors, or other in- 
toxicating liquors, in excess of the quantity prescribed in section 12 
of the Anti-Shipping L,aw. The temporary injunction, as issued, did 
not restrain the prosecution of the pending suits, which had been insti- 
tuted by the défendants, who were liquor shippers, in the Montgomery 
city court. Ail the défendants in the bill filed by the state of Alabama 
were nonresidents. Except as to the défendant, the Southern Express 
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Company, service was sought to be had by publication. Service was 
also attempted to be had on attorneys for the plaintiffs in the bills in 
Montgomery city court, where the plaintiffs in those suits were défend- 
ants in the bill filed by the state. It was attempted in this way to ob- 
tain service on the plaintiff in this cause, the R. M. Rose Company. 
The défendant, the Southern Express Company, was amenable to 
service in Alabama, and was, in fact, properly served as a party de- 
fendant to the state's bill. The Alabama Code provides that notice of 
an application for an injunction to restrain the prosecution of a suit 
may be given the attorney for the plaintifï in the suit sought to be re- 
strained, under certain circumstances. After the issuance of the pre- 
liminary injunction in the case filed by the state of Alabama, the de- 
fendant, the Southern Express Company, appeared and answered the 
bill. The bill, in this attitude, is now pending in the Montgomery 
chancery court. 

[1] It is under this state of pending litigation that the application 
for a preliminary injunction is made in the présent cause. It seems 
clear that the mère pendency of suits in the state courts of Alabama, 
involving the décision of the same question presented in this cause — 
i. e., the constitutionality of the Alabama Anti-Shipping Law as re- 
lated to the provisions of the fédéral Constitution — would aft'ord no 
reason for the fédéral court to décline to assume jurisdiction and dé- 
cide the question involved, since it is a fédéral question. The fact that 
the state court first obtained jurisdiction of causes involving the déci- 
sion of this question does not operate to oust the jurisdiction of the 
fédéral court of causes, subsequently brought to it, between other or 
the same parties, involving the décision of the same question. The 
meaning of the term "res" does not extend so far. The présence of 
and need for deciding similar questions in each court for the disposi- 
tion of the causes does not make the "res" in each identical. There 
must be a more tangible subject-matter of the contrcversy, which is the 
same in each suit, before it can be said that the court, which first ob- 
tains jurisdiction of the matter, excludes the jurisdiction of ail other 
co-ordinate courts from controversies relating to that subject-matter. 
So that, if the only ground for denying the injunction asked for is the 
necessity for passing upon the constitutionality of the Anti-Shipping 
Law of Alabama, if the application be entertained, while that question 
is under the considération of the state courts, it would seem an inadé- 
quate one. 

[2] In this case there is an additional reason advanced by the de- 
fendant, the Southern Express Company. It is already under an in- 
junction from the chancery court of Montgomery county, the effect of 
which is to require it to refuse to receive for transportation "into the 
state of Alabama in dry territory packages of spirituous, vinous, or 
malt licpors, or other intoxicating liquors, in excess of the quantity 
prescribed in section 12 of the Anti-Shipping Law." Among the par- 
ties, named in the state bill, from whom it is enjoined from receiving 
liquors in the prohibited quantities for shipment into dry territory, in 
Alabama, is the identical plaintiff in this case, the R. M. Rose Com- 
pany. While it may be doubtful whether the Montgomery chancery 
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court has or can acquire jurisdiction of this plaintiff (at least for any 
other purpose than the restraint o£ its suit, oiie that now stands dismis- 
sed, so far as the plaintiff, the R. M. Rose Company, is concerned), it 
is clear that this is a matter for the détermination of that court, and 
not the fédéral court. So long as it still retains and is exercising juris- 
diction over the cause, a co-ordinate court cannot treat its proceedings 
as coram non judice, even as to the nonresident défendants. It may 
be that they will in the course of the proceeding voluntarily appear in 
that court, and so eliminate the question of lack of personal jurisdic- 
tion over the nonresident défendants. Aside from that, it is without 
dispute that the défendant, the Southern Express Company, is properly 
in court in that cause, both by service and appearance in the Mont- 
gomery chancery court. That court had undoubted jurisdiction to 
enjoin the défendant, the Southern Express Company, from receiving 
for transportation into dry territory in Alabama liquor shipments for 
Personal use of consignées there residing, in excess of the statutory 
quantities. And this is true, whatever the status of the nonresident de- 
fendants as to servability may be. This the Montgomery chancery 
court has actually donc by its writ of injunction issued and served 
upon the défendant, the Southern Express Company, before the bill 
in this cause was filed by the plaintiff. This injunction in terms prohib- 
its the Southern Express Company from accepting from this plain- 
tiff, the R. M. Rose Company, any liquors in illégal quantities for ship- 
ment into Alabama dry territory. It is still in force and imposes on the 
Southern Express Company the duty of obédience. 

The effect of granting the présent application in the case at bar 
would be to require the défendant, the Southern Express Company, 
to accept for shipment from the plaintiff, the R. M. Rose Company, 
for transportation and delivery to consignées in Alabama dry terri- 
tory for Personal use, liquors in excess of the statutory amounts. If 
the application is granted, it will be impossible for the Southern Ex- 
press Com.pany to comply with the orders of both courts, since the 
effect of the one is to forbid it from doing what the other will re- 
quire it to do. If liquor in prohibited quantities for shipment into 
dry territory in Alabama is tendered it by the plaintiff, the R. M. 
Rose Company, it must accept it or violate the order of this court. 
It cannot accept it without violating the order of the Montgomery 
chancery court, still in force. The resuit will be that by the action 
of two courts, and without apparent fault upon the part of the South- 
ern Express Company, it will be put in an attitude of enforced con- 
tempt of the conflicting orders of at least one court. Obédience to 
this court's writ will necessarily resuit in disobedience to the prior 
order of the state court, and the conséquent necessity of the state 
court to punish such disobedience will call upon this court by habeas 
corpus to interfère with the process and custody of the state court 
for the purpose of protecting its litigant in the obédience of its own 
order. The resuit will be an unseemly conflict between this court and 
the state court. 

In the case of Peck v. Jenness, 7 How. 612, 626, 12 L,. Ed. 841, 
the Suprême Court said: 
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"It is a doctrine of law too long establislied to require citation of authori- 
ties that, where a court has jurisdiction, it has a riglit to décide every ques- 
tion whicti occurs in tlie cause, and wliether its décision be correct or other- 
wlse, its judgment, till reversed, is regarded as binding in every otber court, 
and tliat, where the jurisdiction of a court, and tlie rigtit of a plaintifC to 
prosecute bis suit in it, liave once attaehed, that rlght cannot be arrested or 
talien away by proceedings in another court. Thèse rules hâve their founda- 
tion, not meroly in comity, but on necessity ; for if one can eiijoin, the otber 
may retort by injunctiou, and thus the parties be without reruedy, being liable 
to à process for contempt in one, if tliey dare to proceed in the other." 

That this is a situation to be avoided requires no argument. That 
it should ROt be created by the granting of a prehminary injunction, 
which is addressed to the judicial discrétion of the court, and granted 
only when its granting accords with judicial propriety, unless for the 
most urgent and imperative reasons, is clear. 

In this case the plaintiff, at one time, invoked the jurisdiction of 
the State court itself, and its doing so was the probable cause of the 
filing of the bill by the state in the Montgomery chancery court. The 
injury that will resuit to the plaintiff from the déniai of the pre- 
hminary injunction will be the loss of business with Alabama con- 
signées in dry territory in excess of the permitted quantifies, pending 
final hearing in this cause, or an earlier détermination of the matter 
in the state courts. The amount of loss is not shown with any cer- 
tainty. So far as the question can be settled by the court of last re- 
sort in Alabama, it will likely be settled in a very short time. It is 
open to the plaintiff to appear in the suit in the Montgomery chancery 
court for the purpose of hastening the décision of the cause and get- 
ting rid of the ex parte injunction, in connection with its codefend- 
ant, the Southern Express Company. It will be presumed that the 
plaintiff can obtain justice there as effectually and speedily as in this 
court. It is not claimed that the Southern Express Company is act- 
ing collusively with the state, or dilatorily, in the conduct of the liti- 
gation in the state court. Its pecuniary interest aligns it with the 
plaintiff in this cause. It would be its duty to shippers to use ail 
reasonable efforts in the cause in the state court to free itself of the 
obligation of the ex parte injunction there issued and served on it. 
No complaint has been made that it has been dilatory in this respect 
up to this time. A failure to use due diligence to free itself in that 
court might présent the matter differently in this court, upon this or 
a renewed application of like effect. 

As now presented, the défendant, the Southern Express Company, 
is not charged with fault or collusion, in involving itself in the em- 
barrassing situation of conflicting orders of co-ordinate courts impos- 
sible of consistent exécution, that will resuit if this application be 
granted. The resulting situation will not only unduly embarrass an 
innocent litigant, but will produce a direct conflict of authority be- 
twéen the state court and this court, that must be determined, if car- 
ried to extremity, by a test of force between the executive officers of 
the two courts, in endeavoring to enforce the conflicting orders of 
eac h. Balancing, as against this direct, immédiate, and inévitable clash 
between the state and fédéral courts, and the injustice donc by the 
court in placing an innocent litigant in a position of enforced dis- 
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obédience to the orders of at least one court, the probable loss to plain- 
tiff's business pending final hearing, though it be considérable, I think 
that judicial discrétion and propriety require the avoidance of such an 
unfortunate situation by the déniai of the plaintiff's application for 
a preliminary injunction. 



In re LEVENSON. 

(District Court, D. Massachusetts. April 30, 1914. On Withdrawal of Objec- 
tions, June 19, 1914.) 

No. 18755. 

1, Bankruptct <S=5381 — Offer of Composition — Objections. 

A debtor had had crédit with a trust company not exceeding $1,000. 
He desired to increase the amount of hls crédit, and at the company's re- 
quest furnished a stateinent of his flnancial condition, stipulating that it 
should be considered as continuing In force untll the company was noti- 
fled to the coutrary. The statemeiit was materially false. An additional 
loan of $500 obtained by the statement was paid ofC, and at the time of 
the bankruptcy the debtor owed the company only $500, which was on 
a renewal note taken by the trust c-ompany after the statement. Ita 
offlcers testified that it relied on the statement in ail subséquent transac- 
tions wlth the bankrupt. The testimony of the debtor and of the offlcers 
of the company showed that no disclosures of any change in the financial 
condition of the debtor were made to the company. Held, that the ob- 
jection of the company to the debtor's offer of composition must be sus- 
tained. 

[Ed. Note. — For othor cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. <©=>381.] 

2. Bankklpïcy <S=>381 — Composition — Objections — Witiidrawal. 

The court will not permit objections to an otïer in composition which 
had been heard ami sustained to be withdrawn after the décision, under 
any agreement or transaction by which the objecting créditer reçoives, 
directly or indirectly, a larger smn ou its claim than other creditors of 
the same class. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. Dig. 
©=381.] 

In Bankruptcy. In the matter of Max M. Levenson, alleged bank- 
rupt. Objection to offer of composition sustained, and withdrawal of 
objection refused. 

Warren, Garfield, Whiteside & Lamson, of Boston, Mass., for ob- 
jecting creditors. 

Abraham E. Goldberg and Arthur E. Burr, both of Boston, Mass., 
for bankrupt. 

MORTON, District Judge. [1] The alleged bankrupt is an intelli- 
gent young man, who, after having studied law for a time, went into 
business. He employed a bookkeeper, who kept a set of books for him. 
He had a "Une of crédit" not exceeding $1,000 at the Paul Révère 
Trust Company; i. e., loans, not exceeding that amount in the aggre- 
gate, were from time to time made to him by the trust company. He 
intimated his désire to increase the amount, and was asked by the trust 
company for a written statement of his financial condition. Shortly 
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before tliis request, a trial balance had been made up by his book- 
keeper, under date of December 4, 1911. There can be no reasonable 
doubt that the alleged bankrupt knew what it showed. On or about 
December 12, 1911, he made the statement in writing to the trust Com- 
pany on which the first objection to the offer in composition is based. 
This statement appears to be in the alleged bankrupt's handwriting ; it 
was signed by him, and was presented by him in person to the trust 
Company, which thereupon loaned him $500 more. The statement con- 
tained a provision that it should be considered as continuing in force, 
and as being a true statement of his financial condition, until the trust 
company was notified to the contrary. 

That the statement was materially f aise is clear ; and no serious con- 
tention to the contrary is now made. That it was known by the_alleged 
bankrupt to be false is established. The additional loan of $500 ob- 
tained by this statement has been paid ofï ; and at the time of the bank- 
ruptcy the alleged bankrupt owed the trust company only $500, instead 
of $1,000, which was the amount due to the trust company when the 
statement was called for. 

During the period subséquent to the statement and before the failure, 
a number of the alleged bankrupt's notes were renewed by the trust 
company ; notes of the alleged bankrupt aggregating $1,000 were paid 
and extinguished during that time. The last renewal, that of a $500 
note, was made on July 12, 1912. The only outstanding indebtedness 
to the trust company is on this renewal note. 

It is urged that there is now no existing indebtedness created in re- 
liance upon the false statement. It is said that the trust company, hav- 
ing loaned up to $1,000 to the alleged bankrupt without calling for a 
statement, plainly did not rely on the statement in its subséquent deal- 
ings with him after the amount of his indebtedness fell below $1,000. 
It seems to me, however, that the évidence does not support this con- 
tention. The trust company officiais say that, after the statement was 
received, their transactions with the alleged bankrupt were made in re- 
liance on it, and that the $500 note which the trust company now holds 
would not hâve been accepted, but for the statement in question. The al- 
leged bankrupt having undertaken to state his true financial condition at 
the trust company's request, and having agreed that he would notify the 
trust company of any material change in that condition, I see no suffi- 
cient reason for disbelieving the statements of the trust company of- 
ficiais that they did in fact rely upon the statement in ail their subsé- 
quent dealings. I do not understand that the référée disbelieved them. 
He apparently based his conclusion that there is no existing indebted- 
ness created through reliance on the false statement, largely, if not 
wholly, on his finding that previous to the last renewal the alleged 
bankrupt had told the trust company, in substance, that he was having 
a hard time, and had in efTect given the trust company to understand 
that the statement no longer represented his true condition. 

The objecting creditors insist that no évidence whatever was sub- 
mitted justifying this finding. They assert that the fact, as found 
by the référée, was stated in the brief submitted before him on behalf 
of the alleged bankrupt and was unsubstantiated by any évidence. I 
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have carefully gone through the transcript of the testimony submitted 
before the référée, and have been unable to discover any évidence sup- 
porting this finding by him. I am aware that the report of testimony 
sometimes fails to incorporate admissions of counsel or conférences 
between the trial judge and counsel on which important findings of 
fact may be based ; and I should be reluctant to disregard the référée' s 
conclusion simply because the report of the testimony showed nothing 
on which his finding was based. In this case, however, in addition to 
the absence of such évidence, there is testimony from the bankrupt 
himself which indicates that he did not make any such disclosure to 
the trust company; and the testimony of the officers of the company 
certainly contains no suggestion that any such disclosure was made to 
them. Upon this state of the record, I cannot properly assume that 
there were testimony or admissions by counsel justifying the finding 
under discussion. The alleged bankrupt's indebtedness to the trust 
company is less than it was at the time when the statement was made ; 
but, for the reasons stated in Re Arenson (D. C.) 195 Fed. 609, and 
Ragan, Malone & Co. v. Cotton, 200 Fed. 546, 550, 118 C. C. A. 640, 
this fact is not conclusive against reliance on the statement. 

In re O'Callaghan (D. C.) 199 Fed. 662, on which the référée relied, 
is essentially différent from this case. There the false statement was 
made, not by the bankrupt, but by her husband ; it apparently resulted 
from an unintentional error on the part of the bookkeeper; it was al- 
most three years and four months old at the time of the bankruptcy ; 
and it seems to have had no provision that it should be considered as 
remaining in force until the creditor was notified to the contrary. The 
opinion of Judge Hough in Re Brener (D. C.) 166 Fed. 930, is ap- 
plicable to many points in this case. See, too. In re Simon (D. C.) 2Ô1 
Fed. 1004, 1008. 

I therefore am obliged to hold that the first objection to the composi- 
tion is well taken and must be sustained. It is not necessary to pass 
upon the others. 

On Withdrawal of Objections to Confirmation of Composition. 

[2] I am not aware of any case in which this court has permitted 
objections to an offer in composition which have been heard and sus- 
tained to be withdrawn after the décision, under any agreement or 
transaction by which the objecting creditor received, directly or indi- 
rectly, a larger amount on its claim than other creditors of the same 
class. In one case in which such objections had been prosecuted and 
upheld by the court, an arrangement was approved whereby the ob- 
jecting creditor was reimbursed the actual and necessary expenses of 
prosecuting the objections to the composition and was paid the same 
dividend as other creditors in his class. Beyond that no case has gone, 
50 far as I am aware; and I am not disposed to extend the practice. 
The dangers of allowing creditors to trade upon objections to pétitions 
for discharge or to offers in composition which have been sustained are 
obvions. Upon the facts disclosed in the statement of the Paul Révère 
Trust Company, the objecting creditor, there is no sufficient reason for 
vacating the décision refusing confirmation of the offer in composition. 
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MOOEB y. CLYMER-JONES LITHOGRAPH CO. 

(District Court, E. D. Pennsylvania. June 24, 1915.) 

No. 723. 

CoTTETS <g=99 — Law of Case — Pbior Bulisto. 

A master's finaing that a receiver, paying a claim presented to and 
disallowed by the court appointlng the receiver, must be surcharged 
therewltli, will not be dlsturbed on exceptions to tiis report; the dls- 
allowance by the court being the law of the case until reversed. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 340; Dec. Dlg. 
<S=>99.] 

Action by Charles A. Moore against the Clymer-Jones Lithograph 
Company. On exceptions to report of spécial master surcharging the 
receiver for the payment of a daim. Exceptions dismissed. 

Norman Grey, of Camden, N. J., and Théodore J. Grayson, of Phil- 
adelphia, Pa., for exceptants. 

DICKINSON, District Judge. The présent controversy between 
the parties, as voiced by the exceptions filed, may be razeed to the 
question of the propriety of what is termed a franchise tax claimed by 
the State of New Jersey to be due by the défendant Company. Al- 
though termed a franchise tax, it is more in the nature of an arbitrary 
imposition of a required annual payment by the corporation as a con- 
dition of its continued corporate existence. By the laws of New Jersey 
the payment of the claim is not only required of corporations, but in 
cases of insolvency is made a preferred claim. The tax was paid by 
the receivers in pursuance of the advice of their counsel, and the ques- 
tion of the propriety of the payment is in form raised by the surcharge 
of the accountant to the amount so paid. 

The payment is sought to be justified by the receivers on the ground 
that in the course of the administration of the affairs of the défendant 
Company it was deemed advisable to hâve the corporate existence of 
the défendant terminated to secure relief against the running of the 
tax. A condition of its corporate dissolution was the payment of the 
claim due to the state of New Jersey. The benefit and advantage 
sought to be thus given to those interested in the défendant company 
could in conséquence not be gained without the payment of the tax, 
and, as creditors and others interested in the défendant company hâve 
thus received the benefit of what was donc, they are not in position to 
successfuUy urge refusai to pay the price of securing the benefit and 
advantage which has flowed to them. Furthermore, as this was a New 
Jersey corporation, whose affairs were being administered by the court 
through receivers there appointed, and whose assets were thus brought 
within the state, such assets were properly chargeable with the pay- 
ment of the claim of the state of New Jersey; the authority and func- 
tions of the accountants being merely ancillary to the proceedings there 
instituted, although appointed hère. 

Whatever might be said in support of the argument by which thèse 
positions are sought to be maintained, the fact remains that the report 
of the master is based upon the former ruling of this court denying 
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the claini which was paid by the receivers, and refusing îts allowance. 
This is at least returned by the master as a fact, and this finding is 
neither excepted to nor denied. We hâve not at hand access to this 
ruling; but, assiiming it to hâve been made, as stated by the master, 
we cannot convict him of error in having followed it, because, having 
been made, it is the law of the case until reversed. The master plants 
his ruHng sqtiarely upon the ground that the claim, the subséquent pay- 
ment of which is made the basis of the surcharge excepted to, was 
presented to this court and disallowed. After this disallowance, and 
notwithstanding it, the claim was paid by the receivers. The learned 
spécial master, as we understand his position, did not deem himself 
at liberty to disregard the ruling of this court in order to follow the 
views of counsel for the receivers. In adhering to this position, the 
master was clearly right. Obviously, if there was an error committed, 
it was in misconstruing the previous ruling of this court. As there 
'S no suggestion that he committed the latter error, he was manifestly 
right in the conclusions which he has reached. 

There is, therefore, neither necessity nor occasion to otherwise jus- 
tify the report of the master. There is possible room in the state- 
jnent of the record facts given us to find lodgment for the thought 
that the previous ruling of this court did not apply to the propriety of 
the payment as made by the receivers, but merely to the allowance 
of the claim which was disallowed by the court. No such thought, 
however, is squarely presented in the argument addressed to us in 
support of the exceptions. The argument is devoted exclusively to 
the validity of the claim of préférence in payment made by the state 
of New Jersey, and the sustaining of the exceptions would require us 
to convict the master of error in not having reversed the ruling of the 
court of his appointment. It must be plain to every one that this we 
cannot do. 

The exceptions are accordingly dismissed. 



In re GROVENSTBIN-BISHOP OO. 
(District Court, N. D. Georgia. February 20, 1915.) 
No. 3745. 

1. Bankeuptct <s=3345 — Banketjptct of Tenant— Lien of IiAndlord— Pbi- 

OBITY AS AGAINST ClAIM OF GENERAL CREDITORS. 

A lien of a landlord exists f rom the beginning of the tenancy, enforce- 
able by a ministerlal act of proper officer, and is superior to tbe claim 
of gênerai creditors of tbe tenant, adjudged a bankrupt. 

[Ed. Note. — For other cases, see Banla'uptcy, Cent. Dîg. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. <S=5345.] 

2. Bankeuptcy <g=191— Claims— Priority. 

Under Banljr. Act Juiy 1, 1898, c. 541, § 47, cl. 2, 30 Stat 557, as amended 
by Act Juue 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), 
giving to trustées in bankruptcy, as to ail property coniing Into the ous- 
tody of the court, the rights, remédies, and powers of a créditer holding 
a lien by légal or eqiiitable proceedings, a trustée in bankruptcy of a ten- 
ant has a judgment lien superior to any claim of the landlord, entitled 
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under Clv. Code Ga. 1910, § 3340, to a spécial lien on crops and a gêner- 
ai lien on the property of the debtor liable to levy and sale, wMch gênerai 
lien dates from tlie time of the levy of distress warrant to enforce the 
same, where the landlord did not take out a distress warrant untll after 
bankruptey. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dlg. §§ 286, 287. 290, 
351 ; Dec. Dlg. <S=191.] 

In Bankruptey. In the matter of the Grovenstein-Bishop Company, 
bankrupt. The Haralson Warehouse Company, presenting a daim, 
adjudged a gênerai créditer only. 

Hendrix & Silverman, of Atlanta, Ga., for petitioning créditer. 
A. H. Freeman, of Newnan, Ga., for bankrupt. 
T. F. Rawls, of Newnan, Ga., for claimant. 

NEWM AN, District Judge. [ 1 ] The question în this case is as to 
the rank of a landlord's lien for rent. In the présent case the landlord 
took out his distress warrant after the bankruptey proceedings had 
commenced, and has filed it, together with a proof of claim, in the 
bankruptey proceeding. 

This court rendered a décision in the case of In re Dougherty Co. 
(D. C.) 109 Fed. 480, and established a rule which has been acted on 
in this district until the décision of Henderson v. Mayer, 225 U. S. 
631, 32 Sup. Ct. 699, 56 L. Ed. 1233. Mr. Justice Lamar, delivering 
the opinion of the court in that case, says : 

"The provisions of the Bankruptey Act, preventing an insolvent from giv- 
ing or the créditer from seeuring préférences for pre-existing debts, apply 
not only to mortgages and transfers voluntarily made by the debtor, but also 
to those préférences which are obtained through légal proceedings, whether 
the lien dates from the entry of the judgment, from the attachment before 
judgment, or, as in some states, from the levy of exécution after judgment. 
But the statute was not intended to lessen rights which already existed, nor 
to defeat those inchoate liens given by statute, of which ail creditors were 
bound to take notice and subject to which they are presumed to hâve con- 
tracted when they dealt with the insolvent." 

Again in the opinion he says: 

"The fact that the warrant could be levled upon property which had never 
been on the rented premises does iiot change the nature of the landlord's right, 
though it may increase the extent of his security. The statutory restrictions 
as to date, rank, and priority may be important in a controversy with other 
lienholders, but were whoUy immaterial in this contest between the landlord 
and trustée, where tJie latter was only representing gênerai creditors. As 
against them the landlord had from the beginning of the tenancy the right to a 
statutory lien, which had completely ripened and attached before the flling of 
the pétition in bankruptey. The priority arising from the levy of the distress 
warrant was not secured because Mayer had been first in a race of diligence, 
but was given by law because of the nature of the daim and the relation be- 
tween himself as landlord and Bums as tenant. In issuing the distress war- 
rant the justice acted ministerially. Savage v. Oliver, 110 Ga. 636 [36 S. E. 
54L The sherUï was not required to return it to any court, and no judlcial 
hearing or action was necessary to authorize him t» sell for the purpose of 
realizing funds with which to pay the rent. Such a lien was not created by 
a judgment now 'obtained through légal proceedings.' " 

I think thèse two extracts from this opinion show that it was the 
view of the Suprême Court that a lien in favor of the landlord existed 

â^sFor otber cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgeàts le Indexe" 
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from the beginning of the tenancy, inchoate in a way, perhaps, but a 
lien nevertheless, and ail that was required was a ministerial act of 
the proper officer, say a justice of the peace, in enforcing it. This lien 
would be superior to the daim of gênerai creditors under this décision 
in my opinion. 

[2] The next contention hère is that Act June, 1910, § 8, giving to 
trustées in bankruptcy, as to ail property coming into the custody of 
the court, "ail the rights, remédies, and powers of a créditer holding 
a lien by légal or équitable proceedings thereon," gave to the trustée 
in this case a judgment lien superior to any claim of the landlord. 

I do not see how there can be any doubt that the trustee's lien is 
superior to the lien of the landlord in this case. The Code of the 
State of 1910, § 3340, gives landlords a spécial lien on crops and also 
a gênerai lien on the property of the debtor liable to levy and sale, 
"and such gênerai lien shall date from the time of the levy of distress 
warrant to enforce the same." The act of June, 1910, amendatory of 
the Bankruptcy Act, vvhich has been referred to, had as its main pur- 
pose the preventing of unrecorded mortgages and conditional sales 
from having priority over gênerai creditors ; but its effect seems to 
me unquestionably to defeat thèse claims for rent, where there is no 
distress warrant taken out and levied before the bankruptcy proceed- 
ing. The trustée gets a gênerai judgment lien, and, it seems to me, 
necessarily has priority over a landlord's gênerai claim for debt, in 
the absence of the obtaining of a distress warrant and the levy of 
the same. 

The original législative act refers to "the gênerai lien of landlords 
for rent when reduced to exécution and levy" (Acts 1873, p. 44), and 
the section of the Code, as indicated, says, speaking of the gênerai 
hen of the landlord, that it "shall date from the time of the levy of 
the distress warrant to enforce the same." I think, as has been stated, 
that there is a lien existing ail along, without référence to the issuance 
or levy of distress warrant, in favor of the landlord, which must be 
superior to gênerai creditors; but it is not superior to judgments ob- 
tained against the property of the bankrupt, and that is what the 
trustée has under this amendment of June, 1910. 

The case of Henderson v. Mayer, to which I hâve referred, was 
determined in the District Court prior to the amendment of the Bank- 
ruptcy Act giving to trustées a lien, so that the question as to the ef- 
fect of this Hen was not raised in that case. While the effect of that 
case is clearly to maintain the claim of the landlord for rent over 
the claim of gênerai creditors, certainly from the time of issuing the 
distress warrant, I do not think it can be invoked in this case to 
show that the rights of the landlord, the Haralson Warehouse Com- 
pany, are prior in dignity to the lien of the trustée as he now stands, 
armed with a judgment "as by légal or équitable proceedings." Even 
if it can be held that the distress warrant was properly taken out, it 
was never levied. 

I think the décision of the référée, which was that the clEÙm of the 
Haralson Warehouse Company was simply that of a gênerai creditor 
and could only be proved in that way, must be sustained. 
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BOCKEYE POWDER CO. v. B. I. DU PONT DE NEMOURS POWDER CO. 

et al. 

(Circuit Court of Appeals, Third Circuit July 2, 1915.) 

No. 1899. 

1. Monopolies iS=528 — Anti-Trtjst Act — Actions foe Damages — Proot. 

A plaintiff, to sustain an action under Anti-Trust Act July 2, 1890, c. 
mi, § 7, 26 Stat. 210 (Comp. St. 1913, § 8829), for damages for violations 
of sections 1 and 2 of tlie act, brought prior to Act Oct. 15, 1914, c. 323, § 
5, 38 Stat. 731, declaring that a final judgment hereafter rendered in any 
suit brought by the United States under the anti-trust lavvs, to the effect 
that a défendant bas violated tbe laws, shall be prima facie évidence 
against tbe défendant in any suit brought by any other person against tbe 
défendant under tbe laws, must prove that défendants liave violated tlie 
Anti-Trust Act, and that by such violation they hâve so injured plaintift" 
that damages should be awarded, and the fact that défendants, tn a suit 
by the United States, had been adjudged guilty of violating the act, was 
not available to plalntifC. 

FEd. Note. — For other cases, see Monopolles, Cent Dig. § 18 ; Dea Dig. 
«&=»28.] 

2. Appeal and Eeeor <S=>1003 — Quesiions Reviewablb — Verdict — Conclu- 

siveness. 

The United States Circuit Court of Appeals may not détermine wbetlier 
a verdict is in accord wlth tlie weight of the évidence, or review the ver- 
dict on any dlsputed fact, but may only inqulre whether assignments of 
error, properly taken, disclose any material mistake in the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3938- 
3943; Dec Dig. <S=5l003.] 

3. Appeal and Error <S=5839— Questions Reviewable — Défenses. 

Wliere the verdict for défendant relying on tviro défenses might hâve 
been given under either, plaintifC, on vyrit of error to review the judg- 
ment thereon, was entitled to raise légal rullngs relevant to either défense. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2915, 
3278-3280, 3280-3288, 3290-3293, 3297-3300, 3377; Dec. Dig. <S=>839.] 

4. MoNOPOUES "S=328 — Anti-Trust Act — Action for Damages — Evidence. 

The mère fact that the majority of the stock of corporations engaged 
in the manufacture and sale of powder, other than black blastlng powder, 
was owned or controlled by a corporation engaged in manufacturlng black 
blastlng powder, did not alone show that the former corporations partici- 
pated in a conspiracy by the latter to injure the trade and business of 
another manufacturlng black blastlng powder, suing ail the corporations 
for damages under Anti-Trust Act, § 7. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
<g=>28.] 

5. Appeal and E'eroe <S=5679 — Questions Reviewable — Rulings on Plead- 

INGS. 

The action of the trial court in requiring plaintifiE, sulug for damages 
under Anti-Trust Act, § 7, for violations of sections 1 and 2 of the Act, 
to elect on which violation it will rely, is not reviewable, where ail the 
évidence Is not In the record. 

[Ed. Note. — For other crises, see Appeal and Error, Cent. Dig. §§ 2878- 
2879 ; Dec. Dig. <S=679.] 

6. Pleading <®=5369 — Electing Cause of Action — Suit undeb Anti-Teust 

Act. 

Where the déclaration. In an action for damages under Anti-Trust Act, 
§ 7, sought a recovery for violations of sections 1 and 2 of the act, the 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Mumbered Digests & Indexes 
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court was justifled In requlrlng plalntifE to elect on whlch section It would 
rely. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dlg. §§ 1199-1209 ; Dec 
DIg. <S=369.] 

7. Appeal and Errob ®=î1039 — Ruiings on Pleaoings — Harmless Error. 

Wliere, In an action for damages under Anti-Trust Act, § 7, plaintiff's 
case depended on tlie truth of tlie charge to whicli practically ail th.e évi- 
dence was directed, that défendants had unlawfully attempted to monopo- 
llKe a large part of the trade in an article of commerce, and the case was 
tried on the merlts, the ruling requlrlng plaintifC to elect whether he would 
rely on a violation of section 1 or of section 2 was hannless. 

[Ed. Note. — For other cases, see Appeal and Error, Oent. Dig. §§ 40T5- 
4088; Dec. Dig. ®=5l039.] 

8. JuDQMENT ®=3644 — Anti-Trust Act — Actions for Damages — Evidence — 

Admissibility. 

Where an action under Anti- Trust Act, § 7, for damages for violations 
of sectiona 1 and 2 of the Act, was brought prior to Act Oct. 15, 1914, 
making a final judgment in any suit by the United States under the trust 
law, to the efCect that défendant has violated the law, prima facie évidence 
against défendant in any suit by any other person, a decree ad,iudging 
défendants guilty of violations of the Anti-Trust Act, rendered In a suit 
by the United States, was Inadmissible, because the parties in the two 
suits and the subject-matter thereof were différent. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1157 ; Dec. Dlg. 
®=>644.] 

9. Appeal and Eerob <S=>274 — Questions Revibwable — Instructions — 

Exceptions. 

Where the court. In response to a party's requested instructions, stated 
that it liad touched on every one of the requests, and did not charge them 
in the language requested, but eouusel uilght take an exception that it dld 
not speciflcally charge in the précise lauguage requested, and the party 
only excepted to that portion of the chiirge vv'hich refused to give the 
requested instructions, exceiJt as charged, dld not call the trial court's 
attention to what was objected to, and was insufflcient to call for a revlew 
of the ruling. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1591, 
1592, 1605-1607, 1624, 1631-1645 ; Dec. Dlg. ®=>274.] 

10. Trial ©=3261 — Instructions — Kequests. 

It is not error to refuse a séries of requested Instructions, where one of 
the Instructions is erroneous. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 484, 660, 671, 673, 
675 ; Dec. Dlg. <S=261.] 
IL MoNOBOLiES ®=»28 — Actions for Damages undbb Anti-Tbust Act — 
Instructions. 

In an action for damages under Anti-Trust Act, § 7, for violations of 
sections 1 and 2 of the Act, instnictlons wliich state tliat a défendant at 
the time of the organization of plamtiff company, and during the time 
plaintlff carried on it^ business, was acting lu violation of the Anti-Trust 
Act as attempting to monopolize trade, but that the status of défendant 
did not make it liable to plalntift, and plaintlff, to recover, must show 
that défendant used its power in the trade oppressively, at least generally, 
and thereby obstructed the free flow of commerce, and that, iî plalntitï 
was suiflciently capitalized to carry on a struggle under normal condi- 
tions, it was Immaterial whether it was or was not sufficiently capitalized 
to meet a compétition forced on it by unlawful means, were not objec- 
tionable as équivalent to charglng that, after a monopoly had obtained a 
foothold, competitors entered the tleld at their péril. 

[Ed. Note.— For other cases, see MonopoUes, Cent. Dlg. § 18 ; Dec. Dig. 
®=»28.] 

<g=Por other cases see same topio & KEY-N0MBER in ail Key-Numbered Digeats & Indexe» 
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12. Appeal and Eeeok ®=3978 — New Tkial <S=>44 — Miscondttcjt op Jubt — 
FiKDiNûs — Discrétion of Couet. 

Refusai of new trial on the ground of misconduet of the Jury, because 
having lu tlieir possession, during tlieir délibération, papers not in évi- 
dence, is dlscretionary, and will not be disturbed, except for abuse of dis- 
crétion. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 38G6- 
3870 ; Dec. Dig. <S=5978 ; New ïrial, Cent. Dig. §§ 80-85, 105 ; Dec. Dig. 
<S=>44.3 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by the Buckeye Powder Company against the E. I. Du Pont 
de Nemours Powder Company and others. There was a judgment for 
défendants, and plaintiff brings error. Affirmed. 

See, also, 196 Fed. 514. 

Twyman O. Abbott, of New York City, for plaintiff in error. 
William H. Button, of New York City, and Frank S. Katzenbach, 
Jr., of Trenton, N. J., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this action at law, which is 
brought under section 7 of the Anti-Trust Act of 1890, the Buckeye 
Powder Company, an Ohio corporation, is the plaintiff, and three New 
Jersey corporations are défendants— the E. I. Du Pont de Nemours 
Powder Company, the Eastern Dynamite Company, and the Interna- 
tional Smokeless Powder & Chemical Company. In essence the décla- 
ration charged that the plaintiff's business (the manufacture of black 
blasting powder) had been greatly injured and finally destroyed by the 
défendants' unlawful conduct, in violation of sections 1 and 2 of the 
act. Treble damages were asked for, amounting to nearly $4,000,000, 
although this demand was much reduced at the end of the trial, and the 
dispute occupied the time of a court and jury during nearly ail the 
working days between September 24, 1913, and February 25 of the fol- 
lowing year. The case was submitted in a comprehensive charge mark- 
ed by great ability and painstaking care, and the jury returned a verdict 
of "no cause of action as to ail the défendants." So far as the Dyna- 
mite Company and the International Company are concerned, this 
was a directed verdict, the trial judge holding that the évidence did not 
establish their participation in any unlawful act; but the liability of the 
Du Pont Company was submitted to the jury and was passed on by 
that tribunal. Nearly 70 errors are assigned on the pending writ, but 
20 of them are not pressed, and some that relate to the measure of 
damages are not now important. Those that still need attention can 
be considered more satisfactorily by taking up the subjects to which 
they relate than by taking them np seriatim. A short preliminary 
statement may be désirable in order to explain some of the questions 
that were presented to the court and jury. 

[1] First, the relevant dates. The Buckeye Company was incor- 
porated in January, 1903. It began business the following September 
and abandoned the fîeld five years later, in September, 1908. The Du 

^si'Pùr other cases see samr topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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Pont Company was incorporated in May, 1903, succeeding a number 
of earlier enterprises. The other défendants are older; the Eastern 
Dynamite Company going back to 1895, and the International Company 
to some date we hâve net found in the record, but apparently several 
years at least before 1903. The défendants admitted their participa- 
tion in an illégal trade association as late as June 30, 1904, but denied 
that such participation continued thereafter. In June, 1911, the three 
défendants, in company with 25 other corporations and individuals, 
were adjudged to liave violated the Anti-Trust Act. United States v. 
Du PontCo. (C. C. 3d Cire.) 188 Fed. 127. But, as the govern- 
ment's object in that suit was merely to dissolve an unlawful combina- 
tion, we need hardly say that, under the long-established rules of évi- 
dence that were in force until a few months ago, the Buckeye Com- 
pany (a stranger to that proceeding) could not avail itself in the présent 
suit either of the évidence then given or of the decree. It is true that 
thèse rules bave since been changed by section 5 of the act of October 
15, 1914 (38 Stat. 731, c. 323), which provides that : 

"A final judgmeat or decree hereafter rendered * • • in any suit or 
proceeding in equity brougïit by or on belialf of tlie United States under the 
anti-trust laws to the effect that a défendant has violated said lavvs shall be 
prima t'acie évidence against such défendant in any suit or proceeding brought 
by any other party against such défendant uuder said laws as to ail matters 
respectlng which said judgmeut or decree would be an estoppel as between 
the parties thereto." 

But as this statute had not been passed when the trial took place, 
and moreover as the express terms of the section confine it to future 
judgments or decrees, the Buckeye Company was obhged to ofter évi- 
dence to prove the affirmative of the issues in the présent suit : (1) That 
the défendants had violated the Anti-Trust Act; and (2) that by such 
violation they had so injured the plaintiff that damages should be 
awarded. Voluminous évidence on thèse issues in many of their as- 
pects was ofifered by both parties, and the verdict has settled numerous 
questions of fact in favor of the défendants. 

[2] We need not dwell upon the point that we hâve no power to dé- 
termine (as we are asked to do) whether the verdict was in accord 
with the weight of the évidence, or to review the finding of the jury on 
any disputed fact. Our only business is to inquire whether the as- 
signments of error that were properly taken disclose any material mis- 
take in the trial. For this reason much of the plaintiflf's argument 
must be laid aside as irrelevant; indeed, the brief contains so much 
that is nothing more than a conscious or unconscious attack on the 
verdict that we hâve not always found it easy to disentangle the ques- 
tions of law that lie within our province from the questions of fact 
that lie outside. 

In a few words, the situation below was this : The plaintifï charged, 
and attempted to prove, that an unlawful and extensive combination in 
several forms had existed for more than 30 years, the object of the 
évidence being to establish the fact that a more or less complète monop- 
oly had been created of the trade in powder (especially in black blast- 
ing powder) and other explosives ; that this attempted monopoly and 
conséquent restraint of trade had been substantially successful, and 
was maintained from January, 1903, to the end of 1908, the whole 
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period covered by the suit; that R. S. Waddell, a man with large ex- 
périence in the trade, who had been employed by the défendants for 
more than 20 years, had undertaken to organize the plaintiflf corpora- 
tion for the purpose of making and selhng black blasting powder ; that 
the défendants thereupon began to interfère with his project in varions 
unlawful ways; and that thèse attempts to injure the business contin- 
ued after the Buckeye Company had been incorporated and after its 
plant had been built near Peoria, 111. Charges of oppressive conduct 
were set f orth in great détail ; some of such acts being directed specifi- 
cally against the plaintiff, and other acts being directed against the 
plaintifï in company vi^ith other of the défendants' rivais. As a resuit 
the Buckeye Company alleged that its enterprise suffered injury from 
the beginning, and was finally sold out and abandoned at a serious loss. 

The défendants denied thèse charges, and the plaintiff (having the 
burden of proof) undertook to prove some of them, but by no means 
ail. Much conflicting évidence was taken, filling a record of several 
thousand pages. Among other matters the défendants contended that 
they had donc nothing to bring about any abnormal conditions in the 
trade, and, if the plaintiff had suffered loss from such conditions, its 
misfortune should not be laid at their door. On the contrary, they 
insisted that the plaintiff's troubles were due to its own faults or blun- 
ders, such as improper organization, lack of capital, insufficient expé- 
rience, inattention to business, misrepresentations to customers, inability 
to fîll orders, and furnishing bad powder. A great deal of the record 
is devoted to this branch of the dispute, and many witnesses testified 
that the défendants did not interfère with the plaintiff's customers, or 
entice them away. When they left, it was because the plaintiff had 
not satisfied them. To réfute the charge that the défendants had op- 
pressively and illegally lowered priées, évidence was offered that dur- 
ing the period in question there was much independent compétition, led 
by the plaintiff itself, and that this compétition was the prevailing, if 
not the sole, factor in lowering priées. There was also évidence that 
the Du Pont Company's hold on the trade, and the volume of its busi- 
ness, continually diminished during the whole period of the suit. 

[3] Two distinct défenses were therefore set up: (1) A déniai that 
the Anti-Trust Act had been violated by the défendants after June 30, 
1904 ; and (2) an assertion that, even if such violation had taken place, 
the plaintiff had suffered no injury therefrom, but had met with loss 
and final failure because its equipment had not been adéquate, and its 
management had not been compétent. Each défense raised numerous 
questions of f act, and, as the verdict in favor of the Du Pont Company 
may hâve been founded as well upon one défense as upon the other, 
the légal rulings that are relevant to either défense are open to the 
plaintiff's attack. Let us turn to such of the légal questions as we think 
it necessary to notice. 

[4] 1. In our opinion the direction to find a verdict in favor of 
the Dynamite Company and of the International Company was correct. 
Neither of thèse corporations manufactured or traded in black blast- 
ing powder (which was the particular business the défendants were 
«harged with restraining or monopolizing), and their indirect connec- 
tion with the alleged unlawful combination was rested almost wholly 
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on the fact that a majority of the stock in each was owned or con- 
trolled by the Du Pont Company. Obviously, however, this fact alone 
did not prove their participation in a conspiracy, and, as there was 
alinost nothing else to support the allégation, we need not take fur- 
ther time to discuss it. Moreover, only selected portions of the évi- 
dence are before us, and the district judge very properly called atten- 
tion to this fact when he granted the exception now being considered, 
saying : 

"In my judgment this exception to be considered should liave belilnd it tlie 
entire record, but it is allowed and signed that the plaintiff may hâve the 
benefit of it in case I am in error in that view." 

[5] 2. The plaintiff complains also because the trial judge required 
it to elect whether it wonld insist before the jury on a violation of 
section 1 of the Anti-Trust Act, or on a violation of section 2. Man- 
Ifiestly the correctness of this ruling also can only be satisfactorily 
reviewed upon the whole record, and what we hâve just said applies 
to this assignment as well. 

[G, 7] Moreover, v\fe may take note of the fact that this subject 
had evidently been a source of contention from the beginning of the 
suit, as will appear from Judge Rellstab's opinion in (D. C.) 196 
Fed. 514, where the original déclaration is printed. The question of 
duplicity was thus raised at an early stage, and as a resuit of that 
décision an amended déclaration was afterwards filed. But this also 
contained only one count, and as Judge Lanning (sitting in the Cir- 
cuit Court for the District of New Jersey) had already decided in Rice 
v. Standard Oil Co. (C. C.) 134 Fed. 464, that a déclaration in a 
similar suit under the same section was bad for duplicity because 
it combined two causes of action in onç count, we think the trial 
judge was sufficiently justified in requiring the plaintiff to elect. But, 
in any event, we do not see how the ruling could hâve done harm. 
If the déclaration did not support alternative charges, and if such 
charges were regarded as important to the case, the easy remedy by 
amendment was at hand. It is not surprising, however, that the plain- 
tiff did not ask to amend, for we cannot conceive it possible that any 
one could doubt, at the end of this five months' trial, that the plain- 
tiff's case depended for success upon the truth of the charge (to which 
practically ail the évidence was directed) that the défendants had 
unlawfuUy attempted to monopolize a large part of the trade in black 
powder. The case was certainly tried on the merits, and the ruling 
complained of was harmless, even if it were formally erroneous. 

[8] 3. If we are to understand that the plaintiff is seriously in- 
sisting that the court erred in refusing leave to offer the decrees in 
évidence that were entered in the government's suit ([C. C] 188 Fed. 
127), we shall only say in reply that we are not aware of any rule of 
évidence in force at the time of the trial that would hâve warranted 
the court in making a différent décision. The parties in the two suits 
were différent; the subject-matter was différent; and the trial judge's 
ruling is so fully justified by the well-established law then existing 
that no supporting authority need be cited. 

[9] 4. Some of the assignments are not the subject of a proper 
exception. At the close of the évidence the plaintiff submitted a séries 
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of 27 requests for instruction, and the trial judge did not answer them 
specifically, believing that he had substantially answered them in his 
gênerai instructions, as of course he had a right to do. This is 
évident from what he said at the end of the charge : 

"As to tlie plaintifE's requests, as I recall It, I hâve touehed upon every 
one of thèse requests, and I therefore will not charge them in the language 
requested, but counsel may take an exception, of course, to the fact that I 
do not specifically charge in the précise language requested." 

This, of course, invited counsel to point out which instructions, if 
any, they did not regard as sufficiently answered in the gênerai charge. 
Many décisions déclare that fairness to the court requires this to be 
done; but the plaintifFs counsel, instead of specifying errors or 
omissions or insufficient answers, asked for an exception in the most 
gênerai language possible: "We also except to that portion of your 
honor's charge which refuses to give our instructions, except as 
charged." The Suprême Court has several times decided that such 
an exception does not call the court's attention properly to what is 
objected to, and is therefore insufficient. Beaver v. Taylor, 93 U. S. 
55, 23 h. Ed. 797 ; Upton v. McLaughlin, 105 U. S. 646, 26 L. Ed. 
1197; Jones v. Railroad, 157 U. S. 682, 15 Sup. Ct. 719, 39 L. Ed. 
856; Thiede v. Utah, 159 U. S. 521, 16 Sup. Ct. 62, 40 L. Ed. 237. 

[10] And, as the fourth request of the séries is not sound, the 
action of the trial judge is also supported by Moulor v. Insurance Co., 
111 U. S. 337, 4 Sup. Ct. 466, 28 L. Ed. 447, and Bogk v. Gassert, 
149 U. S. 26, 13 Sup. Ct. 738, 37 E. Ed. 631. 

[11] 5. The plaintiff also complains of certain parts of the charge 
as erroneous on the ground that the court's language was : 

"• • * Tantamount to saying that monopoly needs but to obtain a foot- 
hold, and thereafter competitors must enter the field at their péril. It was 
a virtual direction of a verdict for the défendants, because it was équivalent 
to -saying that long-contlnued violation of the law may ripen Into privilège 
and may become a vested right. It is a most dangerous doctrine that monop- 
oly can gain the right to perpetuate itself by prescription ; that one who may 
venture into the field occupied by it must do so at his perU, and, if he does 
so with knowledge of its existence, can claim no protection from its unlaw- 
ful methods." 

It is almost needless to say that the instructions of the learned 
judge carry no such meaning, and could hâve had no such effect. 
After a preliminary statement outlining the previous history of the 
powder trade, he told the jury distinctly that: 

"The défendant (the Du Pont Powder Company) therefore, at the time of 
the organization of the plaintiff company, • * * and during the entire 
time the plaintiff carried on its business, was acting in violation of tlie Anti- 
Trust Act as attempting to monopolize the trade in powder, which subjected 
it to be dissolved as such by direct attack on the part of the United States 
govemment" 

He added, however, the qualification that was called for by the 
nature of the case on trial: 

"The fact that the status of the défendant was such, however, that, under 
a direct attack by the govemment, it would be dissolved as an unlawful com- 
bination in restraint of trade and an attempt to monopolize, would not alone 
make it liable in an action for damages. Such a suit can be maintained only 
for injuries sustaiued by reason of such attempted monopolization, so that. 
In a suit for damages, the défendant is entitled to more défenses than would 
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be avallable In a suit brought by tbe govemment for dissolution, and the 
plaintiff in such a suit bas more to prove than is necessary to obtaln a decree 
in the govemment suit. It becomes important, therefore, to inquire into the 
relationsMp wliich the défendant bore to tlie powder trade generally at the 
time when the plaintiff asserts its promoter first declared his intent to en- 
gage In the powder business, and its subséquent relationshlp toward such 
trade generally, and to the plaintiff in particular, durlng the years 1903 to 
1908, within vvhich period the plaintiff claims it was being injured by reason 
of the acts of the défendant, and which It allèges were unlawful aud within 
the opération of the Anti-Trust Act, as attempts to monopoUze the powder 
trade." 

He then summarized the foregoing paragraph, repeating tliat the 
mère fact that the défendant owed much of its growth and power in 
the trade to unlawful acts in the past, and that it continued to enjoy 
the fruits of some of such unlawful acts, did not make it liable in 
damages. Then follows immediately one of the passages attacked in 
the words already quoted f rom the plaintiff's brief : 

"Thls suit is unique in many respects. The plaintiff, as a corporation and 
as a competitor in the powder business, is due to the efforts of B. S. Waddell, 
Its chief wltness in the suit. He organized it shortly after he separated him- 
self from his employment with the défendant, with whlch and its predecessors 
he had been identifîed for about 20 years. His services, while In the employ- 
ment of the Du Pont interests, brought him in touch with their business poli- 
cies and opérations in the vendlng of powder. He knew of the existence of 
the trade associations, and of such of the restraints and limitations put upon 
its members as related to the apportionment of the trade and the fixlng of 
priées. The comparative slze of the defendant's capaclty for output in rela- 
tion to other powder manufaeturers, and its influence as a factor in the trade 
generally, were known to him when he severed his connection, and when he 
concelved and began to carry out his purpose of enterlng into such powder 
field as a competitor. The plaintiff does not occupy Uie same position as a 
competitor in existence durlng the period that tliis influence was being de- 
veloped, and who may hâve been, during the course of such developmeut, as 
well as after it had reached the helght of its power, injured in its business 
or property by reason thereof, but is hère as one entering the competith'e 
field when such growth and influence hâve been establlshed. To it (the plain- 
tiff) this influence and power of the défendant when it (the plaintiff) was 
launehed into the powder field is not in Itself actlonable, even though that 
statua is due in part to methods which are prohibited by the Anti-Trust Act, 
and, before the plaintiff ean recover, it must establlsh that the défendant 
used its power in the trade oppressively, not neeessarily against the plaintiff 
alone, but at least in the conduct of Its business generally; that is, that it 
used such methods as, backed by Its influential position, tended to the sup- 
pression of open compétition and to obstruct the free flow of commerce (the 
trade conditions sought to be secured and protected by the prohibitions of 
the Anti-Trust Act), and that it (the plaintiff) was injured by reason thereof." 

We confess our inability to see anything objectionable in this lan- 
guage. It States nothing but indisputable facts, and does not take 
on a harmful character, even when it is bracketed with the second 
passage complained of. This is taken out of its place in another 
portion of the charge, where the learned judge was dealing with a 
wholly différent subject, namely, with the question whether the plain- 
tiff had been properly equipped and capitaHzed; this matter having 
a direct bearing on the défendants' allégation that the Buckeye enter- 
prise was organized merely to be sold out, and was not intended to 
be a bona fide f actory at ail : 

"Mr. Waddell, as already stated, was well advlsed, when he promoted the 
platntiffi Company, of the defendant's business capaclty, and policies. He 
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had been its agent for a long period, during whicU several severe compétitive 
stniggles took place, and he knew the outcome thereof, and wliich. was, gen- 
erally speaklng, the taking over in one form or another of such newcomers, 
and at least in one instance (that of the Indiana) at a considérable profit to 
the owners of that Company. Of course, Mr. Waddell, or the company which 
he formed, had a right to go into business, and the motive for entering into 
such business Is of little moment, so far as their rights were concerned ; but, 
if he vyas actuated by the belief that his company vi^ould meet with a like ex- 
périence after some compétitive struggles, it may hâve a bearing upon the 
question whether the plaintiff was sufficiently capitalized to engage in the 
struggle for the market already occupied. Of course, if you find that It was 
sufficiently capitalized, or that it had sufficient Ilnancial backing to weather 
a struggle carried on under normal or lawful comioetitive conditions, that is 
a sufficient answer, and it would make no différence whether it was or was 
not sufliciently capitalized to meet a compétition forced upon It by unlawful 
means." 

Certainly, as we think, no sound criticism can be made of thèse 
passages, either taken singly or placed side by side, and we shall make 
no f urther comment upon them. 

6. With one exception, we do not think it necessary to take up 
separately any other subject embraced in the assignments of error. 
They hâve ail been examined and considered, and in our opinion none 
of the rulings and instructions complained of could bave been ma- 
terially harmful, even if a minute scrutiny might disclose an occasional 
lapse from an idéal standard. No record could come unscathed 
through such an ordeal after a five months' trial, and it is greatly to 
the crédit of the district judge that so little of importance is now 
urged for reversai. Many of the assignments seem to be of very 
slight importance, indeed, and may be passed without discussion. 

[12] 7. The only subject that may need a few words of separate 
considération is the refusai to grant a new trial. The principal ground 
of complaint pressed upon us is the fact that, while the jury were 
deliberating on their verdict, they had in their possession two papers, 
whose contents are said to hâve been of such a nature as to influence 
them improperly. This matter, however, has already been heard and 
decided by the District Court, and we find nothing in the record to 
make the présent situation exceptional. The facts are thèse: After 
the verdict was rendered, a motion for a new trial was made and en- 
tertained. It assigned the usual gênerai and formai reasons (that the 
verdict was against the law and against the weight of the évidence, and 
■ that the charge was erroneous both in what it said and in what it 
failed to say), and then added a spécial reason to the efifect that the 
jury had had before it certain letters and other papers that were not 
in évidence. Manifestly this reason required the taking of testimony, 
and accordingly a number of witnesses were examined. On April 
10 the motion was fuUy argued before the court, and was refused 
after what was evidently a thorough considération. The rule in the 
fédéral courts being well settled that such a refusai is a matter of dis- 
crétion that will not be reviewed except for abuse, we shall only add 
that we bave read and considered everything contained in the record 
on this subject and can see no sufficient ground for interfering with 
what was done by the court below. Indeed, we incline to think that 
the subject may perhaps hâve been brought before us under a misap- 
prehension, for it was argued as if the district judge had refused to 



890 223 FEDERAL EEPORTBR 

hear and entertain the motion at ail, except upon the spécial reason 
referred to above, although (as we understand the record) the facts 
do not support such a position. On the contrary, the motion was 
made, and was promptly entertained, the court made an order for 
the taking of testimony, witnesses were examined, argument was 
heard, and on April 10 the whole subject was disposed of by an order 
discharging the rule that had been granted and refusing the motion. 
We see nothing reviewable in such a proceeding. 

On the whole case, we are of opinion that the plaintiff had a fair and 
patient trial, and that whatever complaint he may hâve should be 
directed to the verdict rather than the action of the court 

The judgment is affirmed. 



HOGAN V. NEW YORK CENT. & H. R. R. CO. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 225. 

1. Election or Remédies ©=12 — Action undek Employebs' Liabilitt Act. 

Wtiere a right of action for tlie Injury or deatli of an employé exists 
under fédéral Employers' Liabillty Act April 22, 1908, c. 149, 35 Stat 65 
(Comp. St. 1913, §§ 8G57-8GC5), the remedy tbereuuder is exclusive, and 
the bringtng and subséquent discontinuance of an action at commou 
law or under a state statute does not constitute an élection of remédies 
which will bar a later suit under tlie fédéral statute. 

[Ed. Note. — For ottier cases, see Election of Remédies, Cent. Dig. § 15 ; 
Dec. Dig. <g=»12.] 

2. Masteb and Servant ®=3ll3 — Mastee's Liabilitt foh Injuet to Servant 

— Négligent Construction of Koundhouse. 

Plaintiff's intestate, who was englneer and hostler at a roundhouse of 
défendant railroad company, attempted to mount a moving engiiie wiiicb 
was being brougbt out by his fireman at a point from tbree to eight feet 
witUin the doorway, and was caught between the tender and the side of 
the doorway and killed. The englue was of the large modem type, and 
the clearance between its overhang and the side of the doorway was but 
eight inches, while in newer roundhouses a larger clearance was pro- 
vided. Deceased was not directed nor required to mount the engine 
at that point, and the danger of dolng so was obvions. Held, that, the 
width of the doorway being sufficient for ail ordinary and proper uses, 
défendant was not chargeable with négligence because it was not made 
wider. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
213, 224-227; Dec. Dig. <g=113.1 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause cornes hère bn writ of error to the United States District 
Court for the Western District of New Yorlc to review a judgment 
entered in that court, on June 15, 1914, upon the direction of a verdict 
by the court in favor of the défendant and against the plaintifï upon 
the merits and for the sum of $106.41 costs. 

The plaintilï first brougbt her action in the proi)er court of the state of 
New îork. The action in that court was brougbt under the state Employ- 
ers' Liabillty Act, and plaintifC obtained a verdict in the sum of $18,375, which 
verdict was subsequently reduced to $12,000 by the trial court, upon the 
ground that it was excessive, and judgment was entered for that amount and 

e=3For other cases see same tODlo & KEY-NUMBER In ail Key-Numbered Digeats & Indexe» 
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costs. The New York Court of Appeals reversecl the jvidgment upon the 
grouiid that défendant was not négligent, and also because décèdent was 
guilty of contributory négligence as a matter of law. A new trial was grant- 
ed. flogan v. N. Y. 0. & H. R. R. R. Co., 209 N. Y. 20, 102 N. E. 555 (1913). 
The action in the state court was thereupon discontinued, and this action 
was commenced in the United States District Court The facts are stated 
in the opinion. 

Newell, Chapman & Newell, of Syracuse, N. Y. (Harry E. Newell, 
of Syracuse, N. Y., of counsel), for plaintiff in error. 

Harris, Beach, Harris & Matson, of Rochester, N. Y. (Willis A. 
Matson, of Rochester, N. Y., of counsel), for défendant in error. 

Before LACOMBE, WARD, and ROGERS', Circuit Judges. 

ROGERS, Circuit Judge. This action was brought under the Féd- 
éral Employers' Liability Act of April 22, 1908, c. 149, 35 Stat. 65, as 
amended April 5, 1910,, c. 143, 36 Stat. 291 (Comp. St. 1913, §§ 8657, 
8665). The plaintiff is the administrator of Frank Hogan, who died 
from an in jury sustained while in defendant's service. He was em- 
ployed by défendant as an engineer and hostler upon its railroad, and 
it is alleged and not denied that at the time he met his death he was 
engaged in interstate commerce, as he was making ready an engine 
which was to draw a f reight train from Rochester, N. Y., to Corning, 
N. Y., there being in the train cars that were to be pulled by another 
engine from Corning to Newberry Junction, Pa., over a branch Une of 
defendant's road running from Corning to Williamsport, Pa. 

The action might hâve been brought in the state courts of New York 
under the act of Congress as amended in 1910, for the amendment 
provides that: 

"The jurisdiction of the courts of the United States under this act shall 
be concurrent wlth that of the courts of the several states, and no case aris- 
ing under this act and brought in any state court of compétent jurisdiction 
shall be removed to any court of the United States." 

[ 1 ] The action which was brought in the New York court was not, 
however, brought under the fédéral act, but under the Employers' Lia- 
bility Act of New York. The Suprême Court of the United States in 
Second Employers' Liability Cases, 223 U. S. 1, 53, 32 Sup. Ct. 169, 56 
L. Ed. 327, 38 L. R. A. (N. S.) 44 (1912), had before it the question 
whether the Fédéral Employers' Liability Act superseded the laws of 
the states in so far as the latter covered the same field, and answered 
the question in the affirmative. However, the action in the state court 
under the state law was discontinued, and a new suit was commenced 
in the District Court of the United States for the Western District. 
The défendant in the answer put in, in the new action, set up "the 
élection" of the complainant to proceed under the New York law and 
in the New York courts, and that the proceeding in the state court 
constituted a bar to this action, although the action in the state court 
had been discontinued with defendant's consent. This theory seems 
later to hâve been abandoned, as it was not urged in this court. It 
need not therefore be considered, and yet it may be well to state that 
we fail to see ho^j- the commencement and subséquent discontinuance 
of the action in the state court and under the state law coitld estop 
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the complaînant from bringing her action in a fédéral court. In Snow 
V. Alley, 156 Mass. 193, 195, 30 N. E. 691, 692 (1892), Mr. Justice 
Holmes, now of the Suprême Court of the United States correctly 
stated the doctrine of élection when he said : 

"Election exists wlien a party has two alternative and Inconsistent rights, 
and it is determined by a manifestation of choice. Metcalf v. Williams, 144 
Mass. 452, 454 [11 N. E. 700]. But the fact that a party wrongly supposes 
that he has two such rights, and attempts to choose the one to whleh he Is 
not entitled, is not enough to prevent bis exercising the other, if he is entitled 
to that. There would be no sensé or princlple in such a rule. Butler v. Hil- 
dreth, 5 Metc. 49, 52 : Snow v. Alley, 144 Mass. 546, 554, 560 [11 N. E. 764, 
59 Am. Eep. 119] ; Whiteside v. Brawley, 152 Mass. 133, 135 [24 N. E. 1088] ; 
Morris v. Eexford, 18 N. Y. 552, 557." 

Inasmuch as the Fédéral Employers' Liability Act supersedes ail 
State législation, an employé who has a right of action under the stat- 
ute has but one reniedy, namely, that under the fédéral act (see Thorn- 
ton's The Fédéral Employers' LiabiHty and Safety Appliances Act, § 
19, and the cases there cited) he is not, by bringing and discontinuing 
an action at common law or under a state statute, barred by the doc- 
trine of élection of remédies from subsequently bringing his action un- 
der the fédéral statute. See note to Lamphere v. Ore. R. & Nav. Co., 
47 L. R. A. (N. S.) 78. Before the amendment of 1910, the cause of 
action which the act created in behalf of the injured employé did not 
survive his death nor pass to his représentatives. But the act in case 
of death of the employé from his injury created a new and distinct 
right of action for the benefit of the defendant's relatives named in 
the statute. And the damages which the defendant's relatives were 
thus entitled to recover were strictly limited to the loss which resulted 
to them because of the wrongful death, which deprived them of a rea- 
sonable expectation of pecuniary benefits. American Railroad Co. 
of Porto Rico V. Didricksen, 227 U. S. 145, 33 Sup. Ct. 224, 57 L. 
Ed. 456 (1913). The amendment of April 5, 1910, added section 9 to 
the original act, and provided: 

"Sec. 9. That any right of action glven by thls act to a person sufCering 
Injury shall survive to his or her Personal représentative, for the benefit of 
the survlving widow or husband and children of such employé, and, if none, 
then of such employé's parents ; and, if none, then of the next of kin dé- 
pendent upon such employé, but in such cases there shall be only one recovery 
for the same Injury." 36 Stat. 291. 

It has been held that the cause of action which survives under this 
amendment does not survive for the benefit of the deceased's estate, 
but only for the benefit of the relatives stated in the act and in the 
order specified, and that if no such relatives survive, no right of recov- 
ery is given by the amendment. Thomas v. Chicago & N. W. Ry. Co. 
(D. C.) 202 Fed. 766 (1913). But that question is not involved in the 
présent action, as the dead man was survived by his widow, and she 
sues as administratrix to recover for herself and the next of kin on 
the cause of action given by the original act of 1908 for the benefit 
of the surviving widow for the death of the employé. The language 
of the act provides in its first section that a common carrier engaged 
in commerce between the states — 
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"diall be llable in damages to any person suflfering injury while he Is em- 
ployed by such carrier in such commerce, or, in case of the death of such 
employé, to bis or ber personal représentative, for tbe beneflt of the surviving 
widow or husband and cbildren of sucb employé; and, if none, tben of such 
employé's parents ; and, if none, tben of tbe next of kin dépendent upon 
sucb employé, for such injury or deatb resulting lu whole or in part from 
tbe négligence of any of tbe officers, agents, or employés of sucb cari'ier, or by 
reason of any defect or insufficiency, due to its négligence, in its cars, en- 
gines, appliances, machinery, track, roadbed, works, boats, wbarves, or otber 
equipment." 35 Stat. 65. 

The complaint alleged that the plaintiff and next of kin hâve sus- 
tained damages in the sum of $50,000 on account of the death of the 
deceased. 

The plaintifï's intestate was in the employ of the défendant as hos- 
tler at its engine house at Rochester, N. Y., and had been so employed 
for a period of two months and a half before the accident which re- 
sulted in his death. Prior to that time he had been an engineer upon 
the road for eight or nine years in the freight service. As hostler he 
was rated as an engineer, and drew an engineer's pay. His duties as 
hostler consisted in moving engines in and out of the engine house, 
turning them, getting them ready to go out on their runs, moving them 
over to the shops or around the yard, seeing that the engine was made 
ready and properly cleaned, that it had the proper amount of fuel and 
water on, and was properly placed upon the storage tracks so as not 
to block other engines, and that it was lef t in the proper condition with 
the reverse lever in the center and cylinder cocks open and steam es- 
caping. In the performance of thèse duties he was aided by a fireman 
who was subject to his orders and directions. 

[2] On the night of the accident, which happened on the night of 
March 17, 1912, at about 8:30 o'clock, the deceased was standing in 
the roundhouse from three to eight feet from the doorway, conversing 
with his f oreman, who instructed him to prépare for use two other en- 
gines then in the roundhouse. While this conversation was going on 
engine No. 2951 was slowly approaching at a speed of from three to 
four miles an hour. The foreman had previously instructed the de- 
ceased to hâve the engine turned around, the fire cleaned, and that it be 
supplied with a tank of water and gotten ready for a run to Corning. 
The fireman and assistant had turned this engine into the roundhouse, 
placed it on the turntable and turned it and it was moving slowly to- 
wards the deceased on its way out of the roundhouse to be fiUed with 
water. As it reached him about ihree to eight feet from the doorway 
through which it had to pass, the deceased jumped on one of the steps 
of the engine catching hold of the grab handles, but before he could 
reach a saf e position on the engine he was caught between the tender 
and the door jamb and killed. And this action was brought by the 
administratrix against the défendant railroad to recover for his death 
on the ground that it had failed to provide him a safe place in which 
to work. The claim is that the doorway where he was killed and 
through which he was required to move engines was defective, danger- 
ous, and unsafe, and so narrow that insufficient clearance existed be- 
tween the side of the engine and the vertical wall of the doorway, 
which was maintained too close to the track; that it was feasible and 
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practicable at a small expense to hâve widened the doorway and thus 
hâve furnished proper and sufficient clearance; and that the failure 
to do so was négligence which entitled the plaintiff to recover, or made 
it the duty of the court to submit the facts to the jury. 

The roundhouse, alleged not to hâve been a reasonably safe place 
in which to perform the work the deceased was required to do, was 
constructed some 40 years ago, at a tinie when the engines in use were 
of a much smaller size and type and had a much less overhang tlian 
those in use at the time of the accident. The doorway, through which 
the engine passed when the deceased was killed, was only 11 feet in 
width. An engine of the size and type of No. 2951 overhung the gauge 
of the rail 30 inches, and when passing through the doorway in ques- 
tion left a clearance of but 8 inches. An engine of the size formerly 
used had an overhang of 21 inches, and when passing through the 
doorway in question left a clearance of 16 inches. It also appeared 
that in the roundhouses more recently built an engine of the type of 
JN^o. 2951 would hâve a clearance of 22 inches at Utica, of 12 inches 
at Syracuse, and 15 inches at East Syracuse, and 20 inches at Minoa, 
It was shown, too, that the doorway in question might hâve been 
widened at a cost of about $200. 

Plaintifï's intestate was thoroughly familiar with the conditions ex- 
isting at the roundhouse. He had worked there as a hostler for about 
three months, and before that had been a freight engineer for eight 
years, and while working as such engineer went to the roundhouse to 
get his engine as often as he would make a trip. During the eight 
years he served as engineer the practice required him to take his en- 
gine through this very doorway f requently, as it was the door through 
which engines went out, and while he was working as hostler the testi- 
mony showed that he passed in and out of the doorway from 3 to 25 
times in each day. 

One witness, who had worked for more than a year in this engine 
house as engineer and hostler and was acquainted with the doorway, 
testified that he "should think any engineer going out of that doorway 
would know there wasn't clearance enough there to go through on the 
outside of the engine." Another witness who had worked for défend- 
ant for nine years as engineer, fireman, and hostler, and whose duties 
took him to this engine house a great many times, testified that he 
knew he would be in danger if he jumped on the engine as it went 
through the door. Another witness who had worked for défendant as 
fireman, engineer, and hostler, testified that he had got on his engine 
"when it wasn't very far from the door" ; that : 

"It was dangerous; there wasn't clearance enough. I knew It was dan- 
gerous ; anybody would know it was dangerous If they looked at it • * * 
If I got .squeezed there, I would hâve got killed." 

He also said that it was perf ectly visible to anybody using the type of 
engine of No. 2951 that the clearance was very narrow. Another wit- 
ness, who had been in the service of the défendant for 22 years, and 
who worked as hostler at this roundhouse, and was acquainted with 
this particular doorway, and had seen engineers board engines there 
and knew it had been the custom for them to do so for eight or nine 
years, testified that "it was perfectly apparent to any one" that on 
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some of the engines the clearance was so small that a man couldn't 
ride on the outside and get through. And another witness who had 
been in defendant's service as engineer and hostler, and had worked 
in this engine house for seven years, and who had got on his engine 
when in motion and about to go through the doorway, testified that 
"everybody did it," said he knew it was a narrow clearance, and that 
if he did not get in the engine he would get hurt. "I was well aware 
I couldn't ride on the outside of the engine and go through that door- 
way. Anybody could see that as they stood and looked at it." Thèse 
witnesses were ail the plaintifif's own witnesses, and the testimony 
quoted was brought out upon cross-examination, and there is nothing 
in the record contradictory of it. 

There is proof in the record that the engineers and hostlers were ac- 
customed to board moving engines about to pass through this door- 
way, but there is no proof that any duty required them to do so ; and, 
in the absence of such proof, it is difficult to see how the défendant 
could be held guilty of négligence in not providing against such a con- 
tingency. It was not the duty of défendant to see that this round- 
house was made equal to the newest and safest of its engine houses, 
but its duty was discharged when it furnished such a place as was 
reasonably safe and suitable for the purposes had in view. And as 
it was not intended or supposed that engineers or hostlers would get 
upon their engines as they were about to pass through this doorway, 
no duty requiring them to do so, there would seem to be no évidence 
that the roundhouse was unsuitable for its purpose. 

We think the case is governed by the case of New York, N. H. & 
H. R. Co. v. Dailey, 179 Fed. 289, 102 C. C. A. 660, decided by this 
court in 1910. The plaintiff in that case, as the plaintiff's intestate in 
this case, was employed as an engine hostler at defendant's roundhouse. 
A dead engine with no air to operate the brakes came in and was turn- 
ed over to him, and a coemployé with another engine kicked it into 
the roundhouse from the turntable. It was given such speed that 
plaintiff was af raid that it would go through the building, and started 
to jump off to block the wheels, when he struck the post between the 
stalls and was injured. There was a clearance between the engine and 
post of about 11 inches. The évidence showed that, so far as known, 
no similar accident had ever occurred ; it being the duty of the hostler, 
under ordinary circumstances, to remain on the engine. We held that 
défendant was not chargeable with négligence because the space was 
not greater, the construction being safe for employés under any cir- 
cumstances to be reasonably anticipated. In the course of our opin- 
ion we said : 

"The défendant was not, however, required to guard against such an ex- 
traordinary comhination of circumstances as produced the injury in question. 
The opening into the stalls of the roundhouse between the posts was ample 
for ail ordinary conditions and, having provided such a structure, the de- 
fendant cannot be held responsible because the plaintiff saw fit to attempt 
to alight at the very moment when the engine was passing the posts. If the 
contention of the plaintiff be sustained by the courts, it necessarlly foUows 
that the owner of a stable who has provided ample room for his horses and 
carriages to enter can be held liable if his coachman loses control of the 
horses and receives injuries in an attempt to descend from the vehicle at th© 
moment it is passing through the door. It will hardly be contended that tha 
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owner of a garage Is required to provide an entrance wlde enough, not only 
to admit the motor car witti perfect safety, but also sufflciently ample to 
enable thie chauffeur, sliould tlie macliine become uninauageable, to leap out 
wliile passing tlirougli tlie entrance. We know of no rule holding a master 
to sueJi extrême care. If be provides structures wblch guard against ail ac- 
cidents whieb can reasonably be foreseen, he bas done bis duty to those 
vFhom he employs." 

So in the case at bar, the défendant was not guilty of négligence as 
respects the construction of the roundhouse. The doorway throiigh 
which the engine passed, while narrower than in some of the more 
recently constructed roundhouses of the road, and three inches less 
than in the Dailey Case, was sufficient for ail ordinary conditions, and 
défendant cannot be held responsible because the plaintiff's intestate 
saw fit to attempt to mount his engine just as it was about to pass 
through this door. It was not required to guard against any such 
extraordinary conduct as that an engineer or an engine hostler would 
attempt to enter his engine at that particular point. His duties did not 
make it necessary for him to do so, and no superior officer directed 
him on this occasion, or at any other time, to do so foolhardy a thing. 
And it was not customary for the men to enter their engines at that 
point either when the engines were moving or standing still. There 
was no reason, if he desired to get aboard his engine before it went 
through the door, why he should not hâve had the fireman who was 
running it bring the engine to a stop, or why he should not hâve enter- 
ed it on the other side of the door. The testimony was that there was 
no emergency about the matter. The engine was simply going out to 
the water tank to take water, and was then to be placed on the storage 
track. 

As the défendant was not négligent, it is unnecessary for us to con- 
sider whether the plaintiff's intestate, as matter of law, assumed the 
risk, although the question was discussed at some length in the argu- 
ment. 

Judgment affirmed. 



NEW YORK, N. H. & H. R. CO. v. LINCOLN. 

(Circuit Court of Appeals, Second Circuit. April 13, 1915.) 

No. 218. 

1, Carriers ®=5280 — Care for Safety of Passengers. 

While a railroad carrier is not an Insurer of the safety of passengers, 
it is bound to use the utmost care, consistent witb the nature and es- 
tent of its business, to guard against ail damages which It could rea- 
sonably anticipate, not only wtiile the passenger is upon the train, but 
vphile he is passing to and from the same. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1085-1092, 
109&-1103, 1105, 1106, 1109, 1117 ; Dec. Dig. ©=5280.] 

2. Carriers <S=» 320, 347 — Action fob Injtikt to Passenger — Means ïob 

Alighting — Questions ¥ob Jury. 

At défendant railroad company's terminal in New York City the dis- 
tance between the station platform and the platform of old-style cars 
was 3 feet, and the distance to the ground 5 feet. Plaintiff was a com- 
muter, using daily suburban trains, composed of old-style cars. It was 

<S=5F»r other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 



NEW YOHK, N, H, & H. E. CO. V. LINCOLN 897 

defendant's custom to hâve attendants at ail such trains to place plauks 
or bridges across the intervening space, and plalntifC was aware of 
such custom, which in his expérience had nerer been deviated from. 
When he passed from tbe car one moming the bridge had not been 
plaeed, nor was any warning given, and, wallîing behind a number of oth- 
er passengers, he did not notice the omission, and stepped off into the 
opening and was injured. If he had loolsed, he would hâve seen that the 
bridge was not in place, and could hâve stepped across. Held, that the 
questions of défendant'» négligence and plaintiff's contributory négli- 
gence were properly submitted to the jury as questions of fact. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244. 1248, 1315-1325, 1346, 1350- 
1386, 1388-1397, 1402; Dec. Dig. <S=320, 347.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère on writ of error to the United States Dis- 
trict Court for the Southern District of New York on a judgment en- 
tered on a verdict in the said court on December 23, 1914, in favor of 
plaintiflf and against défendant. 

The plaintifC below, hereinafter referred to as plaintiff, was and is a citi- 
zen of the State of New York, and at the time the accident occurred was a 
commuter reslding in New Rochelle, N. Y. The défendant below, hereinaft- 
er referred to as défendant, was and is a foreign corporation organized and 
existing under and by virtue of the laws of the state of Connecticut, and 
was and now is engaged as a common carrier in earrying passengers and 
goods for hire over its railroad. On or about September 13, 1913, plaintiff 
became a passenger for hire on one of defendant's cars on its railroad run- 
ning between New Kochelle and the city of New York. The plaintiff alleged 
in his complaint that defendant's station — "the Grand Central Terminal" at 
Forty-Second street in the city of New York — and a large number of the 
cars of the défendant are so constructed and maintained that, as they stand 
at the station to allow passengers to alight from and board said cars, there 
is a space between the cars and platform of the station so wide that passen- 
gers in attempting to alight and board the cars are in constant danger of 
falling into the space between cars and platform, and that there is no device, 
appliance, or equipment on the cars or on the platforms thereof to lessen the 
space and to render the means of alighting from and boarding the cars safe 
and convenient He also averred that In conséquence of such failure to pro- 
vide suitable appliances and equipment, and because of the carelessness, reck- 
lessness, and négligence of défendant, its servants, and employés, and while 
as a passenger on one of defendant's cars he was attempting to alight there- 
from at the Grand Central Terminal on September 13, 1913, he fell into 
the space between the platform of the car and the platform of the Terminal, 
and sustained the injuries for which the action was brought. He also com- 
plained that at the time and place aforesaid the défendant carelessly and neg- 
ligently failed to give any notice or warning to its passengers and the plain- 
tii concerning the space between the platform of the car and platform of 
the Terminal, and negligently and carelessly failed to llght the space, and to 
place any guard or barrier about the same, or to supply any signal, traln- 
man, or other means of warning as to the existence of such unguarded and 
unlighted space ; and he asked damages to the amount of $15,000. At the close 
of the testlmony défendant moved to dismiss the complaint, on the ground 
that plaintiff had failed to make ont a cause of action by proving any négli- 
gence on the part of the défendant, and on the further ground that défend- 
ant had afflrmatively proved contributory négligence on the part of plaintifC. 
The motion was denied, and the case submitted to the jury, which brought 
in a verdict for the plaintifC for $300. 

<g:=>For other cases see same topio & KEY-NUMBBR in ail Key-Numbered DigestB & Indexes 
223 F.— 57 
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Charles M. Sheafe, Jr., of New York City (James W. Carpenter, of 
Brooklyn, N. Y., of counsel), for plaintiff in error. 

Walradt & Blaney, of New York City (Charles P. Blaney and Edwin 
J. Tetlow, both of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintiff is a commuter on defendant's railroad, and was injured at 
the Grand Central Terminal in the city of New York in attempting 
to alight from one of defendant's cars. The station in question was 
constructed for the new style of cars, vestibule cars, from which pas- 
sengers can step from the car platf orm directly to the station platf orm, 
there being only a space of a few inches between the two platforms. 
But when the old style of cars corne into the station there is a distance 
of three feet between the platform of the station and the platform of 
such cars ; and as it is practically impossible for passengers on the old 
style of car to alight safely from the platform of the car to that of the 
station, it is the custom of défendant to hâve attendants or "red caps" 
to bridge this open space by putting down a movable bridge or boards 
over which the passengers can pass. 

To leave this space unguarded, a space three feet wide existing be- 
tween the car platform and the station platform, and a distance of five 
feet to the ground below, makes a dangerous pitfall, into which an 
old, careless, or near-sighted person would be very likely to fall. It 
was because the railroad knew that the existence of this unguarded 
space was dangerous that it instructed its force of colored porters to 
meet incoming trains, made up of old style cars having no drop plat- 
forms, and bridge the space between the cars and the platform with 
planks. This practice had prevailed for a long time, and none of plain- 
tiff's witnesses, including the plaintiff, could recall an instance when 
such space had been left unbridged ; and no testimony was offered by 
défendant in contradiction thereof, but the testimony of defendant's 
witnesses was ail to the same effect. 

The plaintiff had resided in New Rochelle for a little over three 
months prior to the time of this accident, and had been riding on the 
defendant's train to New York every day since he had moved out 
there, using a commutation ticket. On the morning of September 13, 
1913, he rode on défendant' si train to the Grand Central Terminal sta- 
tion in New York, entering an ordinary passenger coach of the old- 
fashioned type, a three-step car. The plaintiff's testimony was that 
when the train reached the station he got up out of his seat, near the 
middle of the car, and moved along with the rest of the passengers 
towards the rear of the car; that he was behind possibly 12 to 15 pas- 
sengers, who got off the car before he did, and as he walked out hc 
was walking slowly and with short steps and in single file. The car 
was equipped with steel gâtes that were ordinarily closed when the 
train was in transit, and which kept passengers from going down the 
steps, and were at the proper time opened to allow passengers to get 
off the car. When he reached the platform of the car, the gâte of the 
car was opened flat against the side of the car. There was no brake- 
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inan or guard stationed on the platform who vvarned passengers, and 
no warning to "watch your step" was given. No board or plank to 
bridge the space between the car platform and the station platform had 
been put in place ; and in stepping f rom the platform of the car, as he 
supposed, to the platform of the station, he stepped into an open 
space, and landed down undemeath the car steps and underneath the 
station platform, falling a distance of five feet. The open space be- 
tween the platform of the car and that of the station being only three 
feet, he could easily hâve stepped across it, had he observed it. Al- 
though some 12 passengers preceded him, he was the only one who fell. 
He testified that he could hâve seen the open space, had he been look- 
ing, but that he did not look. Passengers had become accustomed to 
find the space bridged over for them by "red caps," and the plaintifif 
was relying on the bridge being there as usual on the morning of the 
accident. Its absence found plaintifï ofï bis guard and led to the ac- 
cident. 

[1] The law requires a carrier of passengers to exercise reasonable 
care for the protection of its passengers and to see that its station 
houses are reasonably safe, including its platform, walks, steps, and 
landings for use in waiting for, approaching, and leaving trains. The 
principle is well settled that a carrier is bound to exercise care in se- 
curing the safety of its passengers while boarding and alighting from 
its cars, and the degree of care required bas been held to be the care 
which a very prudent person would hâve used under the circumstances. 
A carrier of passengers is not absolutely liable for their safety as a 
carrier of goods is for the safety of the goods. The carrier is not an 
insurer of their safety, but is bound to exercise a high degree of care 
respecting them. Thus in Nichols v. Lynn & Boston Railroad Co., 
168 Mass. 528, 530, 47 N. E. 427 (1897), the Suprême Judicial Court 
of Massachusetts says that, while the carrier is not bound to adopt ail 
possible précautions to protect its passengers from injury in leaving its 
cars, it is bound "to use the utmost care consistent with the nature and 
extent of its business to guard against ail dangers which it could rea- 
sonably anticipate," and if it fails to do so is responsible for its neglect. 

In Pennsylvania Company v. McCafïrey, 173 111. 169, 50 N. E. 713 
(1898), the Suprême Court of Illinois held that the relation between 
passenger and carrier did not cease upon the arrivai of a train at the 
place of the passenger's destination, but the company was bound to f ur- 
nish him an opportunity to safely alight from the train ; and it said, in 
speaking of the carrier's duty respecting him : 

"It is Its duty, not only to exercise a high degree of care while the pas- 
senger is upon the train, but also to use the highest degree of care and skill, 
reasonably practicable, lu providlng the passenger a safe passage from the 
train." 

In Appleby v. Railroad Company, 60 S. C. 48, 58, 38 S. E. 237 
(1900), the Suprême Court of South Carolina déclares that "railroads 
owe extraordinary care to passengers." 

When a railroad stops its trains at a station platform and so invites 
its passengers to alight, the law imposes upon it the duty of using due 
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care to provîde proper and safe means of getting from the platform 
O'f the cars to the platform of the station. 

In Boyce v. Manhattan Railway Co., 118 N. Y. 314, 23 N. E. 304 
(1890), the Court of Appeals O'f the state of New York had before it 
a case which somewhat resembles the case at bar. The défendant in 
that case was a carrier of passengers on a Une of elevated railway in 
the city of New York, and the plaintiff was a passenger upon one of 
defendant's trains, from which she was attempting to alight at the time 
of the accident. The platform of the station where the accident oc- 
curred was built on a curve, and each car as it stopped there touched 
the curve at a tangent, so that the middle part was within 1 or 2 inches 
of the platform, while the ends were about 14 inches therefrom. The 
resuit of this was an open space between the steps of the car and the 
platform of the station, several feet long and 14 inches wide, and this 
space was left open and unguarded. Nothing was put across the hole 
for passengers to step on as they alighted, and no warning or assist- 
ance was given by the persons in charge of the train. If the passen- 
gers saw the hole, they could step across it ; but unless they saw it, there 
was nothing to prevent them from stepping into it. When the plaintiff 
attempted to step from the car to the platform, she stepped into the 
open space, fell through it, and was injured. The Court of Appc-^ls 
held that the question of defendant's négligence and of plaintiff's con- 
tributory négligence were properly submitted to the jury. In the 
course of its opinion the court said : 

"It is not essential to inqulre wliy the railroad was constnicted witli so 
Sharp a cun'e at the place where this accident occurred, nor wàethor the 
défendant la responsible for the way that the Sonth Ferry station was built. 
By stopping its trains at the point in question, it mvited the passengers to 
alight, and was thereby charged with the duty of using due care to provide 
proper and safe means of getting from the platform' of the cars to the plat- 
form of tlie station. Bven if tlie open space was necessary, owing to the 
peculiarities of the location, it was not necessary to leave it unguarded or 
unlighted. Some précaution, adapted to the situation, could hâve been used, 
such as throwing a plank across, or stationing a trainman to warn and as- 
slst passengers tn alighting. At least the unguarded hole could bave been 
well lighted, so as to be easily seen, and the passengers thus enabled to avoid 
the danger. We thlnk that the évidence requlred the svibmission of the case 
to the jury for them to détermine whether, under ail the circumstances, tlie 
défendant was guilty of négligence that caused the iniuries sustained by the 
plaintifC. Smith v. N. Y. & H. R. E. Co., 19 N. Y. 127 [75 Am. Dec. 3051 ; Hul- 
bert v. N. Y. C. R. R. Co., 40 N. Y. 145 ; Sextou v. Zett, 44 N. Y. 430 ; Weston 
V. N. Y. E. R, R. Co., 73 N. Y. 595; HofCman v. N. Y. 0. & H. R. R. R. Co., 
75 N. Y. C05 ; Dobieckl v. Sharp, 88 N. Y. 203." 

In that case the plaintifif had never landed at this particular platform 
before, and did not know of the danger to be encountered. The court 
said she "was ignorant of any circumstance requiring the use of spécial 
care." On the question of contributory négligence the court said : 

"Under the circumstances, which she had the right to assume existed, she 
was under no obligation, as matter of law, to look before she put her foot 
dovm ; but it was a question of fact for the jury to décide, not only whether 
she shouid hâve been more vigilant, but also whether, if she had looked, she 
could hâve seen the hole in the surrounding darkness." 
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The défendant, however, insists that it cannot successfully be con- 
tended that it was négligent in not having had the space bridged bef ore 
the plaintiff undertook to alight. The basis for this claim is that there 
was a bridge which was about to be put in place, but that the passen- 
gers did not wait until it could be put in place. It seems that there were 
three "red caps" putting bridges in place upon the train in question. 
One of them had put in place the bridge on the front platform of the 
car in which plaintiff rode, and then started for the rear platform to 
do the same with another bridge on that platform. But before he 
reached it the plaintiff, in his attempt to alight, had already fallen. 
The porter's testimony was "that he was a half a car's length away and 
running with his board" when the accident occurred. But the fact 
is not controverted that the défendant had taken no précautions to 
hâve the gâte of the car kept closed until the bridge was put in place, 
and 12 or 15 passengers had been permitted to alight, no guard being 
présent to warn them to watch their step. The door of the car might 
hâve been locked, or the gâte of the car kept closed, until the condi- 
tions had been made safe for passengers to alight, or a guard might 
hâve been provided to warn passengers of their danger, or some pro- 
vision made for preventing passengers from leaving the car until the 
bridge was down. Under the circumstances the défendant bas no 
cause to complain that the court left it to the jury to say whether a f all- 
ure to take any of those précautions and the failure of the porter to 
get his bridge in place before the passengers were permitted to leave 
the car amounted to a failure to exercise that reasonable care for the 
saf ety of passengers which the law imposed upon it. The court cannot 
say as matter of law that the défendant was not négligent. 

In McDonald v. Illinois Central Ry. Co., 88 lowa, 345, 55 N. W. 102 
(1893), the Suprême Court of lowa discussed the question as to the 
right of a passenger to alight from the rear platform of a car, instead 
of from the front platform. It said that it was a gênerai custom for 
passengers to leave the cars from both platf orms, and that because of 
this custom passengers had the right to présume, until in some way the 
contrary appeared, that either platform of a car was accessible for 
egress, and that, if the right was to be restricted in particular cases, it 
was the duty of the persons in charge of the train to use précautions 
against such egress, as by locking the door, or placing a person there 
to give directions. 

[2] But if défendant was guilty of négligence, still there could be 
no recovery by plaintiff, if plaintiff was guilty of contributory négli- 
gence. The défendant insists that the plaintiff was guilty of such nég- 
ligence, and plaintiff as strenuously dénies it. The plaintiff was thor- 
oughly familiar with the station, knew that a bridge was used to con- 
nect the car platform with the station platform, and admits that if he 
had looked he would hâve discovered that it had not yet been put 
down at the time he attempted to alight. 

In Ayres v. Delaware, L._ & W. R. R. Co., 158 N. Y. 254, 53 N. E. 
22 (1899), the plaintiff was injured while walking on a railroad station 
platform in order to enter her train. She testified that she was walking 
as she always did, was not looking down on the platform, but looking 
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straight ahead in the direction of the car she was seeking. She liad 
bought her ticket and was in tlie act of taking passage in defendant's 
train. The court held that a passenger walking on a station platform 
to enter a train was not bound as matter of law to look down on the 
platform while walking a given distance thereon, although the jury 
could so find as a matter of fact, where the passenger was injured by 
stumbling over a mail bag thrown upon the platform f rom an incoming 
train. The court said : 

"She had the right to présume that the platform was a safe place, becau.se 
it was provlded by the défendant for passengers to walk upon as they were lu- 
vlted to enter its cars. Hence instructions that would be proper for a place 
of known danger, such. as a railroad crossing at grade, would not be ap- 
propriate to a place whicU the passenger had a light to présume was safe. 
* * * The platform of a railroad station, hovvever, is not a place of known 
danger, but is presumed to be a place of safety. In this respect it is not iin- 
like an ordinary sidewalk on a public Street, which the wayfarer has the right 
to assume is in a sale condition until in sonie mannor warncd of danger." 

In Smith V. Brooklyn Heights Railroad Co., 129 App. Div. 635, 114 
N. Y. Supp. 62 (1908), the Appellate Division of the Suprême Court of 
New York held that, as it was matter of common knowledge that there 
is a space between the cars and platforms on elevated railroads, one 
who, on a well-lighted platform, in attempting to board a car on an 
elevated railroad at a time when there was no crowd and she had leisure 
to pick her steps, did not look down to see where she was stepping, 
and stepped into the open space and was injured, was guilty of con- 
tributory négligence as a matter of law. The court said : 

"It appears in évidence that no one else stepped into the space ; other pas- 
sengers found no diîficulty. ïhe plaintiff alone, paying no attention to her 
steps, or where she was going, went blindly into the opening. If she had ex- 
ercised any care, there is no rcason to suppose that lier safety would hâve 
been endangered. It is a matter of eomuion knowledge that there is a space 
between car and station platforms on ail railroads." 

The plaintiff in that case contended that she had the right to assume 
that no such space existed between the "car and station platforms." 
This case, however, diiïers in material respects f rom the case at bar. 
It is true that in both cases the passenger was paying no attention to 
his steps, and that, if he had been, the accident would liave been avoid- 
ed. In both cases the injury resulted from walking into the open space 
between the platform of the station and the platform of the car. But 
tliere the analogy ceases. In the above case the sole négligence charg- 
ed in the complaint was that the car was constructed in such a manner 
as to leave a space between it and the station platform. There was no 
évidence that the railroad company was in the habit of putting down 
planks to bridge the space, and the passenger could not hâve relied on 
any such custom. Indeed, it is matter of common knowledge that on the 
elevated and subway trains in New York no such custom exists. On 
the other hand, in the case at bar such a practice existed, and the in- 
jured party knew of it, and in commuting daily over the Une had on 
ail previous occasions found the space bridged, and was relying on the 
practice when he attempted to alight at the time of the accident. 
Whether in relying upon it, and in walking without looking under the 
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circumstances, he was guilty of négligence, is a quebtiou which we can- 
not answer in the affirmative as a matter of law. 

It certainly cannot be said as matter of law that one was négligent 
who was a fréquent passenger on this road, and knew of the custom to 
provide a bridge from the car to the platform for the convenience 
and safety of the passengers in alighting, and who assumed that on the 
morning of the accident it was in place as usual. In a case such as 
this the carrier has no cause to complain if the trial judge leaves it to 
the jury to détermine whether the plaintiff,' in doing what he did in 
attempting to alight from defendant's train at the time of the acci- 
dent, was in the exercise of that degree of care and caution that a man 
of ordinary prudence and ordinary caution would exercise under simi- 
lar circumstances. This in effect was what the trial judge did. He 
charged the jury that: 

"It Is for you, gentlemen, to say wliether It was or was not the exercise of 
due care on the part of the plaintifC to aet in that way — whether the plaintiff 
should hâve looked where he was going at that time, because he says he could 
see. * * * Was he obliged as a reasonably prudent man to look as he 
alighted from the train, or was he justifled in going along and relying on 
what he says had been there before, namely, the présence of a bridge that 
was put down by the attendant, between the car and the station platform? 
It is for you to say, therefore, whether the défendant was négligent, and 
whether. If the défendant was négligent, the plaintiff was sufficiently free 
from contributory négligence to make the défendant responsible. If you 
find that the plaintiff did act in the way which a reasonably prudent man 
would not hâve acted, then you must find for the défendant, even though the 
défendant was négligent. If, on the contrary, you find that the plaintifl: act- 
ed as a reasonably prudent man would act, and that the défendant should 
hâve put his plank down to protect him, then you are to find for the plaintifC." 

The question of defendant's négligence and of the contributory négli- 
gence of plaintiff were questions which the court had the right to sub- 
mit to the jury. There was no error in the charge. The jury by its 
verdict has found défendant guilty of négligence, and plaintifï free 
from contributory négligence. The jury might well hâve concluded 
that plaintifï was not négligent, in view of the fact that heretofore he 
had always found the gap bridged, and that he was guilty of no f ault 
in assuming that it was bridged that morning as usual. 

Judgment affirmed. 



FARMER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

Nos. 241-276. 

1. CoNSPiEAOT ®=332 — Ceimunai Eesponsibilitt — Eléments dp Offense. 

To establish a conspiracy, under Criminal Code (Act March 4, 1900, c. 
321) § 37, 35 Stat. 1096 (Comp. St. 1913, § 10201), to commit a violation 
of section 215, punishing the use of mails to promote frauds, the gov- 
emment must prove an intent to defraud and a defrauding by the use 
of the mails. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 58, 59; Dec. 
Dig. ®=>32.] 

Ê=»For other casea ses same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. PosT Office <g=>35 — Offenses — Eléments— "Using Mails to Defraub." 

The éléments of the crime of using the mails to promote frauds, punlsh- 
able by Crlminal Code, § 215, are, flrst, a scheme intended to defraud, 
aJid secondly, an actual use of the mails ; and one wlio devised a scheme 
to defraud witlx the Intention to avoid ail use of the mails in carrylng 
it ont, but who in carrymg It out used the mails, committed the offense. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 55; Dec. 
Dig. (S=>35. 

For other définitions, see Words and Phrases, First and Second Séries, 
Defraud.] 

3. CoNSPiEACT i®=i547 — Ceiminal Responsibility — Evidence. 

The Intent of défendants charged under Crlminal Code, § 37, wlth a 
conspiracy to violate section, 215, punishing the use of mails to promote 
frauds, may be shown by circumstantial évidence; and where the 
scheme to defraud makcs it apparent that it cannot be carried out 
without using the mails, the jury may conviet, without further proof 
justifylng the inference that défendants intended to use the mails. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. §§ 105-107; 
Dec. Dig. ©=>47.] 

4. CoNSPinAOY <®=347 — Ckiiminal Ee-sponsibility — Evidence. 

Evidence held not to sustain a conviction of a conspiracy under Orimi- 
nal Code, § 37, to violate section 215, punisliiug the use of mails to pro- 
mote frauds. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107; 
Dec. Dig. i®=347.] 

5. Ckiminal Law <S=603 — Privilège of Witnesses— Waivee. 

Accused, indicted for the use of the mails to defraud, in violation of 
Criminal Code, § 215, furnished bail at once, and then went to his of- 
fice and there found post office inspectors, who had a subpœna duces 
tecum, calling for papers and threateulug to remove them. A discussion 
followed, and the offlcers vrere permitted to remove the papers in bags, 
provided the bags would not be opened until accused should appear before 
the grand .lury. The papers remained in the custody of the government 
until the trial, about two years later, and no application for their return 
was made until three days before the trial. The court, by cousent of 
counsel, direeted the placing of the papers in the custody of the clerk, 
glvlng accused and hls counsel access to them. Durlng the trial accused 
offered to prove that the papers were obtalued from him involuntarily. 
Eetd that, though it be assumed that the offlcers exceeded their authority 
In removlng the papers, and that the acts of accused on the occasion of 
their removal did not operate as a waiver to defeat his rlglit to assert 
his constltutlonal privilège, hls acqulesceiice in the disposition made of 
the papers by the court was a waiver of any right to asli for their re- 
turn to hlm. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1002 ; Dec. 
Dig. (®==G63.] 

6. Post Office <S;=348 — Offenses — Indictment. 

An indlctment for misuse of the mails in furtherance of a scheme to 
defraud divers persons whose names are to the grand jury unknown, by 
selling books falsely represented to be rare and valuable, with offers to 
resell them for tlie victims at a higher priée, and alleging in separate 
counts the mailing of letters in furtherance of the scheme to persons nam- 
ed, is sufficient, for the fact that the grand jury knew of the defrauding 
of the two persons named occurring in one case a year after the devis- 
ing of the scheme, and in the other case 2% years after that date, doea 
not show the untmth of the statement that they did not know the names 
of the indlviduals whom défendants intended to defraud, but suiïiciently 
advises défendants what charge they must meet in each count. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. §§ 67-80 ; Dec. 
Dig. <S=34S.] 

<CoFor other cases see same toplo & KBY-NUMBER in aU Key-Numbered Digests & Indexe» 
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7. PosT Office iS=r>35 — Misuse of Mails — Statutoet Peovisions. 

Wliere persons devised a scheme to defraud by misuse of tlie mails 
prior to the going into effect of the Criminal Code, their continuanee of 
the scheme tbereafter was the devising of a scheme after the going Into 
effect of the Code. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. 
Dig. ©=^35.] 

8. Post Office ®=>49 — Misuse of Mails— Evidence. 

Under an indictment for misuse of the mails in furtherance of a scheme 
to defraud by selllng books falsely represented to be valuable, and al- 
leging the mailing of a letter to a person named, the letter referrlng to 
the contract of the person named, notifying him of the sending to him 
of books, acknowlodging recelpt of a speclfled sum and notes for the 
balance, and congratulating him on hls securing rare and valuable sets 
of books, was admissible ia furtherance of the scheme to defraud, be- 
cause it was important to keep the person named satisfied with his 
bargain and unsuspicious until the notes were paid; the sale to him 
having been effected by the fraudulent methods charged in the indictment 
and practlced by défendants. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <S=:349.] 

9. Post Office <@=:349 — Misuse of Mails — Evidence. 

A letter mailed by one of the défendants to a buyer of books, in re- 
sponse to her request for separate bills for separate sets sold, which 
stated that one of the parties to the fraud, who had induced the buyer 
to purchase books, was a dealer in spécial éditions for hlmself and on 
his account, and that any books he obtained from the company through 
whlch défendant dld business he paid for, and that nothing was known 
about the price for whlch the books were subsequently sold, nor to whom 
they were sold, was properly recelved in évidence in furtherance of the 
gênerai scheme to defraud any one wha could be persuaded to purchase 
books. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. <®=>49.] 

10. PosT Office <S=349 — Misuse of Mails — Indictment — Pkoof. 

An indictment for misuse of the mails in furtherance of a scheme to 
defraud, which alleged that letters were placed in a post office of the 
City of New ïork, was sustained by évidence that the letter reached the 
respective addresses in due course, inclosed in envelopes post marked 
"New York, N. Y.," as against the obiection that each letter might hâve 
been deposited in some substation or in a lamp post mail box. 

[Ed. Note.— For other cases, see Post Offlc-e, Cent. Dig. §§ 84-86; Dec. 
Dig. ®=549.] 

11. Post Office ©=48 — Misusœ of Mails — Indictment — Evidence. 

An indictment alleging that a dozen persons eutered into a scheme 
to defraud by use of the mails justifies a conviction of only some of the 
persons, as against the objection of fatal variance between the scheme 
pleaded and the scheme proved. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <®=>48. 

Non-mailable matter, see notes to Timmons v. United States, 30 C. O. A. 
79; McCarthy v. United States, 110 C. C. A. 548.] 

12. Ceiminal Law i®=>371 — Evidence — Admissibility — Similae Offenses. 

Under an indictment for misuse of the mails in furtherance of a schéma 
to defraud, in violation of Criminal Code, § 215, instances of frauds of 
exactly the same sort as charged, committed prior to the taking effect 
of the Criminal Code, were admissible to show Intent. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830-832; 
Dec. Dig. ©=5371.] 

Ê^^jFor other cases see same topic à KEY-NUMBER In ail Kej -Numbered Digests & Indexe» 
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13. PosT Office ©=3-19— Misuse of Mails — Evidence — Admissibilitt. 

Under an indictment for misuse of the mails In furtherance of a 
scheme to defraud by selling books falsely represented to be valuable, 
wità ofEers to resell tliem for tbe vietims at a higher price, letters pass- 
ing between défendants while earrying out their schemes, relating to 
the scheme, were admissible to show intent and throw light on the 
methods of the scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. ©=349.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review judgment of 
conviction of the plaintifïs in error upon an indictment charging them 
and several others with conspiracy and with devising a scheme to de- 
fraud and using the mails in furtherance thereof. Sections Z7 and 
215, Criminal Code. 

Stated generally, the scheme was to Induce persons to purchase books up- 
on false représentations, not only as to their rarity and value, but also as 
to the présent existence of other persons of abondant means, who were ready 
and willing to purchase such books from the person to whom défendants sold 
them at a greatly advanced price; défendants ropresenting that tliey would 
effect such resale to the profit of the original purchaser, but well knowing 
that the boolcs could not be resold even at the priée paid by the original pur- 
chaser and Intending not to make any effort to elTect such resale. The na- 
ture of the scheme will be more easily understood by référence to some of 
the facts brought out in the testimouy. 

In the New York oflice of the corjjoration, of whicli .James .T. Farmor was 
président, there was statlonery from différent hôtels in Berlin, l'aris, Lou- 
don, Vienna, and other cities, aud stationery was sont to the office from Egypt. 
James J. Fanuer vvould dictate to the stenograjiher a flctitious letter, pur- 
porting to corne from Berlin or some other foreigu city and to be written by 
some rieh man. Thls would be addressed to llavtley, and would state that 
the writer had set aside $100,000 (or some other large sum) for a library 
which the writer proiwsed to purchase on returning from abroad, and that 
he desired Hartiey to procure for him such and such sets of books, and that 
on his return he vvould buy them from him. This letter Farmer would hâve 
the stenographer or clerk eopy on the approprlate foreign stiitionery, would 
sign a flctitious name to it, and would deliver or mail it to Hartiey to be 
shown by the latter to the vlctims. It also api>eared that upon one or more 
occasions, wheu one of the outflt was trying to induce .some one to buy a set 
of books at an enormous price, he would be accompauied by another of them, 
who, under an assumed name, would state that he represented some rlch 
person who was desirous of purchasing the same books and who would prob- 
ably buy from the victim at an advanced price. 

See, also, 218 Fed. 929. 

Frank J. Gaynor, of New York City, Benjamin C. Bachrach, of 
Chicago, 111., and R. M. Moore, of New York City, for plaintiffs in 
error. 

H. Snowden Marshall, U. S. Atty., and Frank Morse Roosa, Asst. 
U. S. Atty., both of New York City, for the United States. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1,2] The indictment contained five 
counts; the fourth and fifth were dismissed with the consent of the 
government; we need consider only the first three. Counts 2 and 3 

(@=3For other cases see same topio Si KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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charged a violation of section 215 of the Criminal Code. Connt 1 
charged a conspiracy (section 37) to commit a violation of that section 
(215). Under the first comit, therefore, the government had to sustain 
a heavier burden of proof as to the intent of the conspirators than 
under the other two. Under 215 it is sufficient to show an intent on 
the part of the deviser or devisers of the scheme to defraud some one; 
it is no longer necessary to show an intent to use the mails to effect 
the scheme, as it vvas under section 5480, U. S. Rev. Stat. The deviser 
of the scheme may, at the time he planned it, hâve intended to avoid 
ail use of the mails in carrying it out; nevertheless if, in carrying it 
out, he does use the mails, the offense is committed. There are two 
éléments of the crime, a scheme intended to defraud and an actual use 
of the mails; both, of course, must be proved to warrant conviction. 
When, however, the charge is conspiracy to commit the offense speci- 
fied in section 215, it is necessary to prove an intent, not only to de- 
fraud, but also to defraud by the use of the mails. The draftsman 
of the indictment f ully appreciated this ; the first count charges an 
intent to use the mails as well as an intent to defraud. 

[3^4] Upon a careful examination of the record we are satisfied 
that the government failed to prove an intent by the conspirators named 
in the first count to use the mails to effect the scheme. Direct évidence 
of intent is rarely available ; it may be shown by circumstances. Usual- 
ly when the scheme is unfolded it is apparent that it could not be 
carried out without using the mails, and a jury is therefore warranted, 
without further proof, in drawing the inference that those who devised 
the scheme intended to use the mails. We do not find in this record 
sufficient to warrant the inference that on January 2, 1910, when the 
conspiracy was formed, the conspirators intended to use the mails. 
The scheme hère revealed is markedly différent from others which 
hâve been before the courts (mainly under old section 5480), where it 
was évident that the scheme could not be successfuUy carried out 
without using the mails. Thus in the old "green goods game," no Per- 
sonal interview could be risked until, after an exchange of letters, it 
appeared that some individual was a person who might be saf ely trap- 
ped. When the scheme is to dispose of stock at inflated priées, ad- 
vertisements hâve to be published calculated to bring inquiries by mail 
from many différent places ; in that way only can a sufficiently broad 
field be found for the dissémination of the securities. But in this 
scheme différent tactics are required. Advertising in the hope of 
bringing responses from persons eager to pay $10,000 or $25,(X)0 or 
$50,000 for a few books would be a waste of money. The only 
practical method is to find out by inquiry the names of persons Hkely 
to be fooled, and then to hâve them interviewed by one or more glib 
talkers and thus persuade them to buy through ingénions représenta- 
tions and the exhibition of letters, telegrams, newspaper clippings, 
samples, etc. When books in sets are bought, presumably they are sent 
by express, and the person who effected the sale personally takes the 
check that pays for them. Since inference is not enough to make out 
full intent under count 1, and there is no direct évidence of it, we think 
conviction under this count should be reversed. 

Corning now to the conviction under counts 2 and 3. 
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[5] Error is assigned to the admission of much of the documentary 
évidence on the ground that tlie letters, etc., were taken from défend- 
ant Farmer against Iiis will in the violation of his constitutional rights. 
The facts are thèse: James J. Farmer was arrested November 14, 
1912, and held to bail, which was at once furnished. He then went 
to his office, which was also the office of the corporation défendant, 
and found some post office inspectors, who had a subpœna duces tecum 
calling for ail papers, etc., and were threatening to remove them. A 
heated discussion followed, at the close of which a Mr. Weill, a lawyer 
who was présent as Farmer's légal adviser, asked the officers if they 
would give their word that, if the bags were sealed, they would not 
be opened until défendant Farmer should appear before the grand 
jury on November 15, 1912. The promise was given, the papers were 
put in the bags, the bags were sealed, and Weill went with the officers 
and the bags to Post Office Building, where the bags were deposited 
in an empty room. They remained in the custody of the government 
until the trial. 

For the purposes of the présent assignments of error, without dis- 
cussing the question or considering the argument of the government 
as to the soundness of the two assumed propositions, it may be as- 
sumed : 

1. That the officers exceeded their authority in removing the papers. 

2. That the acts of défendant and his counsel (Weill) on the occasion 
of their removal did not operate as a waiver or estoppel to defeat 
defendant's right to assert his constitutional privilège and to insist 
on their return. 

The ca_se of Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 
Iv. Ed. 652, however, does not apply, because in that case défendant 
made "timely" application "in due season" for the return of his pa- 
pers. In the case at bar no application for return was made for nearly 
two years, when upon a pétition dated October 5, 1914, application 
was made to the trial judge on October 10, three days before the trial 
for such return. Thereupon "by consent of counsel for défendant 
and for the United States" the court directed that the papers should be 
"placed in the custody of the clerk of the court, and that défendant 
and his counsel should hâve access to said papers and fuU opportunity 
to read and inspect the same, and to make copies if desired." This 
was donc. 

In the course of the trial défendant Farmer offered to prove that 
the papers were obtained from him involuntarily ; he made no offer 
to prove that he had applied to any fédéral court for their return 
prior to the motion made in October, 1914. We think that defend- 
ant's acquiescence in the disposition made of the papers by the court 
operated as a waiver of any right he might hâve had to ask for their 
return to him. 

[6] It is contended that there was a failure of proof under the 
second and third counts, because the charge was that défendants de- 
vised a scheme to defraud divers persons, whose names were to the 
grand jury unknown. Défendants' argument treats this as if thèse 
counts charged two schemes, one to defraud Mrs. Preston, the other 
to defraud Evans. They tried to introduce proof to show that when 
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the indictment was found the jury knew that both thèse persons had 
been defrauded; the testimony was excluded and exception reserved. 
The objection now urged may be disposed of on the assumption that 
the grand jury did know of the defrauding of thèse two persons in 
1911 and 1912. The scheme charged in thèse counts was a gênerai 
one, not directed to the defrauding of any particular individual then 
identified, but of any and ail persons whom the devisers of the scheme 
might thereafter persuade to buy their books. What the indictment 
charged was the intent of défendants on January 2, 1910; that intent 
was to defraud, but who the persons to be defrauded would be pre- 
sumably défendants themselves did not then know. Mrs. Preston 
was not approached until the latter part of 1910; Evans not until 
July, 1912, two years and six months after the scheme was devised. 
If défendants did not on January 2, 1910, devise a scheme against 
either of thèse persons, the grand jury was quite justified in charging 
that they (the grand jurors) did not know the names of the persons 
whom on that day défendants intended to defraud. It is expressîv 
held in Durland v. U. S., 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 
709, that omission to state the names of the parties intended to be de- 
frauded is satisfied by the allégation, if true, that such names are to 
the grand jury unknown. Knowledge by the jury that the schemers 
defrauded Mrs. Preston a year after they devised their scheme, and 
Evans 21/3 years after such date, would not show the untruth of a 
statement that the jurors did not know the names of the individuals 
whom the schemers on January 2, 1910, intended to defraud. De- 
fendants were fully advised what charge they had to meet under each 
count. Devising a scheme to defraud generally any one whom they 
might catch in their net would not by itself constitute an offense under 
section 215. The actual use of the mails in furtherance of the scheme 
was a fact essential to be charged and proved. The second indict- 
ment charged the mailing of the Preston letter ; conviction under that 
count could not be secured unless the mailing of that letter in further- 
ance of the scheme were shown. The mailing merely of other letters 
to other persons would not sustain conviction under this count. The 
same is true as to the Evans letter charged under the third count. 

We do not see why ail rights of défendants were not fully protected 
under this indictment. If Earkin v. U. S., 107 Fed. 697, 46 C. C. A. 
588, be interpreted as holding otherwise, we cannot concur with it. 

[7] We may next refer to the proof. Leaving out of considéra- 
tion the other parties whom the government indicted, but (except for 
the one who pleaded guilty) did not convict, there is abundant évi- 
dence that on January 2, 1910, John J. Farmer, Hartlèy and Glenn 
Farmer (who was not tried under the indictment) did devise a scheme 
to defraud. Evidence properly admitted to show their intent indi- 
cates that they were engaged in this enterprise for a year or more be- 
fore that time; continuing in it after the Criminal Code went into 
effect (January 1, 1910) was in law the devising of a scheme on the 
date charged. The scheme was of the sort set out in the indictment. 
Of course, at the time they did not hâve in mind ail the particular 
individuals to be defrauded in this way ; they contemplated defrauding 
any and every one whom they could persuade to part with his or her 
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money. This is proved beyond any possible doubt, reasonable or 
otherwise, as to ail three. The correspondence passiiig between tliem, 
notably between J. J. Farmer and Hartley, reeks with fraud in every 
letter, except the few written in curt business phraseology, so that they 
could be shown in court, if necessar)', to présent the appearance of 
an honest producer of books, extra illustrated and handsomely bound, 
dealing at arm's length with a purchaser, who took his own risk of 
effecting a resale. That the letters passing between the two convicted 
défendants, the one on the firing line keeping the one at headquarters 
advised as to his every move, were in furtherance of the scheme, no 
intelligent mind can for a moment doubt. 

[8] The indictment letter charged in the second count, mailed by 
J. J. Farmer to Evans, Glassport, Pa., July 29, 1912 referring to his 
contract, notifying him of the sending of the books, acknowledging 
receipt of $500 and notes for $3,400, and congratulating him on his 
securing two rare and valuable sets of books, was certainly in fur- 
therance of the scheme charged. The defrauding of Evans would not 
be fully accomplished till the notes were paid ; it was important to 
keep him satisfied with his bargain and unsuspicious until then. The 
sale was efïected by the same fraudulent methods, charged in the in- 
dictment and repeatedly practiced by ail three (the convicted défend- 
ants and Glenn Farmer) ; the government's case on this count was 
fully proved. 

[9] The indictment letter under the third count was written and 
mailed by J. J. Farmer to Mrs. Preston March 21, 1911. By that 
time the books had been delivered and the price paid. It refuses a 
request to send her separate bills for the separate sets sold her stating: 

"Mr. G. F. Farmer is a dealer In spécial éditions, for liimself and on lils 
own account. Any gooûs that he got from this company, he paid for, and we 
lînow notliing about the price for which they were subsequently sold, nor to 
whom they were sold. Consequently we cannot comply with your request to 
furnish you individual bills for the sets mentioned." 

If it stood alone, this letter might not be significant, but with the 
illumination of the situation which the record affords we think it may 
fairly be considered as written in furtherance of the gênerai scheme. 
The scheme was not to defraud a particular individual (e. g., Mrs. 
Preston), but to defraud whomever the parties to the scheme could 
persuade to buy. Having been once swindled by Glenn Farmer and 
Hartley, Mrs. Preston and others in Boston to whom she might relate 
her expérience would probably be immune to the further blandish- 
ments of thèse two enterprising agents; but if the man who got up 
the books and was evidently the head of the enterprise could persuade 
her that the publishing house knew nothing of Glenn Farmer and his 
coadjutor in the swindle, except that Glenn had bought books from 
J. J. Farmer and resold them entirely on his own account, possibly 
Boston might still remain a territory réceptive of the J. J. Farmer 
books, when cultivated by other of his enterprising agents. 

[10, 11] Counts 2 and 3 charged that the indictment letters were 
"placed in the post office in the city of New York." The évidence 
showed that thèse letters reached the respective addresses, in due 
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course, inclosed in envelopes postmarked "New York, N. Y." The 
suggestion that each letter should hâve been excluded, because it might 
hâve been deposited in some substation or in a lamp post mail box 
is too frivolous for considération. So, too, is the contention that be- 
cause the government charged that a dozen persons entered into the 
original scheme, and failed to prove the guilt of ail of them, therefore 
there was a fatal variance between the scheme pleaded and the scheme 
proved. 

[12] The instances of frauds of exactly the same sort as those 
charged in the indictment, committed by one or more of the défend- 
ants prior to January 2, 1910, were admissible to show intent. There 
is nothing in our opinion in Marshall v. U. S., 197 Fed. 511, 117 C. 
C. A. 65, to support a contrary contention. The Marshall Case, as 
we pointed out on motion for its reargument, was sui generis ; there 
was nothing in the opinion to indicate that the wholesome practice, of 
showing intent by a party's own acts was to be abrogated. A single 
sale of a single book, even at an exorbitant price, might not necessarily 
satisfy one that there was intent to defraud; but repeated similar 
transactions might well, as in the case at bar, demonstrate an intention 
to conduct a swindling enterprise. 

[13] Plaintiffs in error, referring to letters passing between the 
défendants while they were carrying out their scheme, cites U. S. v. 
Ryan (D. C, E. D. Ark.) 123 Fed. 634. Without inquiring whether 
that case was or was not correctly decided under old section 54SO, it 
is sufficient to say that under section 215, Criminal Code, conviction 
was had in this case only upon the indictment letters set out under the 
second and third counts. The letters inter partes were clearly ad- 
missible as showing intent and casting light upon the methods of the 
scheme devised. 

Only three alleged errors in the charge hâve been argued. The 
first deals with the conspiracy count already disposed of . The second 
is concerned with transactions prior to January 2, 1910, which has 
been discussed above. The third is based upon an exception "to the 
statement contained in the charge that the jury can convict under the 
indictment if they found separate fraudulent schemes." The dispo- 
sition made of the conspiracy count makes it unnecessary to consider 
this. 

The judgment is reversed as to the first count and affirmed as to 
the other two ; such affirmance sustains the sentence. 
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In re LATHROP, HASKINS & CO. 

riNLEY et al. v. HOÏCIIKISS. 

(Circuit Court of Appeals, Second Circuit. May 13, 1915.) 

Na 137. 

1. Bankrtjptcy <S=>328 — Claims— Time pob Filing — Limiting Time. 

Bankrupt stockbrokers, a few hours before tlie filing of the pétition, 
transferred to a bank, as seeurity, certain securlties belonglng to tlieir 
customers, whicli the trustée recovered from the banlc on the grouud tliat 
the transfer was a préférence. The trustée, before such recovery, pre- 
sented a pétition stating that there were in his possession stock, bonds, etc., 
for which proceedinga to reclaini had been brought, and that creditors of 
the bankrupt might assert claims to some of such securlties "or other 
assets of thls estate." The court thereupon made an order to sliow 
cause why an order should not be made directlng claimants and creditors 
to file notice of thelr claims before a certain date, or be barred from 
asserting any clalxn to "said stocks, bonds, or other securlties, or the pro- 
ceeds thereof, or other assets of the estate," and subsequently made an 
order, directed to certain creditors by name and to ail other claimants 
and creditors making any claim to any of the stocks, bonds, securlties, or 
assets belonglng to the estate, or lu the possession of the recelver, or to 
the procpeds thereof, requiring them to Aie such claims before a day 
flxed, appointlng a spécial niaster to détermine ail such claims, and pro- 
vlding that ail claimants not filing notice of thelr claims should be for- 
ever barred from making any claim to the stocks, bonds, or securlties of 
the estate, or the proceeds thereof, except that thls should not bar them 
from filing proofs of claim as gênerai creditors. The owners of the se- 
curlties so pledged to the bank gave no notice of thelr claims for nearly 
four years after the time llmited, aud uni 11 the trustée had recovered such 
securlties from the bank. Beld, that the orders of the court applied to 
claims to such securities in the possession of the bank, as well as to se- 
curlties in the possession of the recelver or trustée ; the order to sliow 
cause expressly referring to securlties in the possession of the recelver, 
or to which he or any trustée thereafter appolnted might be entitled. 

[Ed. Note.— For other cases, see BanUruptcy, Cent. Dig. § 518 ; Dec. Dig. 
®=>328.] 

2. Bankruptct ■S=3328 — Claims — Time foe Filing — Luiiting Time. 

The court, in the exercise of its equity jurisdiction, had inhérent power 
to llmit the time for the présentation of such claims. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. <S=»328.] 

3. Bankruptct <©=5328 — Claims — Time fob Filing — Limitino Time. 

Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 500 (Comp. St. 1913, § 
9641), providing that claims shall not be proved subséquent to one year 
after the adjudication, implles that creditors may flle claims at any 
time within the year, and the court cannot fis a time for gênerai credi- 
tors to flle thelr claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. ©=3328.] 

Ward, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on an appeal from an order entered on the 
19th day of August, 1914, dismissing intervening pétitions to recover 

®=3For other cases see samo topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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from the trustée in bankruptcy certain stocks, bonds and other proi>- 
erty. 

See, also, 231 U. S. 50, 34 Sup. Ct. 20, 58 L. Ed. 115. 

On and prlor to January 19, 1910, Henry Stanley Haskius and Henry S. 
Leverich were conducting the business of stockbrokers as copartners in tlle 
City of New York, state of New York, under the firm name of Lathrop, Has- 
liius & Co. An Involuntary pétition was filed on January 19, 1910, in the 
United States District Court for the Southern District of New York praying 
that the firm of Lathrop, Haskins & Co. be adjudged bankmpt; and on the 
day aforesaid Henry D. Hotchkiss was appointed recelver in bankruptcy of 
the said firm ; and on April 18, 1910, the said Hotchkiss was elected the trus- 
tée in bankruptcy and duly qualified. 

On February 7, 1914, Frederick W. Finley, Geneviève A. Vedder, Gustave S. 
Boehm, Robert Flanagan, Emma G. Osborne, Catherine S. Leverich, and 
Annie F. Leverich, trustée, filed réclamation pétitions in the bankruptcy pro 
ceedings of Lathrop, Haskins & Co., seeking to reclaim certain stocks and 
bonds. The petitioners had notice requiring claimants to file their claims on 
or before May 1, 1910, but they did not comply with the order. Six of the 
seven petitioners, however, filed gênerai proof of claim in bankruptcy. There 
is no dispute of fact in the case, the petitioners' entire case having been sub- 
mitted on stipulations to the spécial master to whom the pétitions had been 
referred. 

Pruyn & Whittlesey, of New York City (Charles P. Howland and 
Robert Forsyth L,ittle, both of New York City, of counsel), for appel- 
lants. 

Abram I. Elkus and William A. Barber, both of New York City 
(Abram I. Elkus and William E. Collins, both of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] 
This is a suit brought against a trustée in bankruptcy to recover cer- 
tain securities which had been deposited by the bankrupt brokers with 
a New York bank to secure their indebtedness to it. The securities in- 
volved were delivered by the bankrupt brokers to the National City 
Bank of New York between 2 and 3 o'clock in the af.ternoon of the day 
on which the brokers at noon had suspended business, an involuntary 
pétition in bankruptcy having been filed against them about 4 o'clock on 
the same day. On the morning of that day the bank had made a clear- 
ance loan to the brokers of $500,000 to enable them to meet current ob- 
ligations. The officers of the bank later in the day demanded securities 
from the brokers to make good their obligations to the bank, and were 
informed of their suspension and that a pétition in bankruptcy would be 
filed. After considérable discussion the securities in question were 
turned over to them, but with the statement that the bank was thereby 
obtaining a préférence. This was on January 19, 1910. On May 6, 
1910, the trustée in bankruptcy commenced an action against the bank 
to recover the securities thus transferred. He obtained judgment in 
the District Court (200 Fed. 287, 299 [1911-1912]), which was afifirmed 
in this court (201 Fed. 664 [1912]). The case was then taken to the 
Suprême Court of the United States, which also affirmed it (231 U. 
S. 50, 34 Sup. Ct. 20, 58 L. Ed. 115 [1913]), and on January 21, 1914, 
the securities and dividends thereon were turned over to the trustée, 
223 F.— 58 
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under the decree which required it to deliver the securities, with ail in- 
terest and dividends, and in default thereof to pay $161,740.62. The 
trustée was allowed to recover back the securities on the ground that 
the bânk at the time it received them had reasonable cause to believe 
that it was obtaining a préférence. 

On February 7, 1914, the petitioners herein filed their pétitions 
against the trustée in bankruptcy, seeking to reclaim as their property 
certain of the stocks and bonds turned over to him by the National 
City Bank. The petitioners allège that, prior to the day when the 
brokers turned over thèse various securities to the bank, they had pur- 
chased through the brokers the shares of stock they now seek to re- 
claim, and that they were entitled to the possession of the stocks on 
the day they were wrongfully given to the bank. They allège they 
made a demand on the trustée on January 24, 1914, for the return of 
the shares and ail dividends which had been paid on them, and that 
they at the same time tendered any balance which might be due f rom 
them to the bankrupts, and that the trustée ref used to comply with the 
demand. 

It appears, however, that on February 18, 1910, the court entered an 
order "to show cause why an order should not be made directing claim- 
ants and creditors to file notice of their claims on or before a certain 
date, or be forever barred from asserting any claims whatever to 
any right, title', interest, qr lien in, to, or on said stocks, bonds, or other 
securities, or the proceeds thereof, or other assets of the estate." A 
copy of this order was mailed in accordance with its terms to ail credi- 
tors and claimants. Thereafter, and on March 24, 1910, an order was 
made and entered which directed certain specified creditors named 
therein, "and ail other claimants, creditors, or other persons" "making 
any claim to any of th6 stocks, bonds, securities, or assets of any kind 
belonging to this estate, or now in the possession of the receiver in 
bankruptcy, or to the proceeds of any of said stocks, bonds, or securi- 
ties, to file such claims * * * on or before the Ist day of May, 
1910." 

Three of the présent petitioners were included by name in the order, 
Geneviève A. Vedder, Frederick W. Finley, and Robert Flanagan. The 
remaining four petitioners, it is claimed, were included generally under 
the désignation "of ail other claimants, creditors, or other persons 
* * * making any claim to any of the stocks, bonds, securities, or 
assets of any kind." The order also appointed a spécial master, who 
was to hear and détermine the rights of ail such claimants, and who 
was directed in ail respects to adjust, détermine, and adjudicate the 
rights, titles, interests, equities, claims, and liens of ail persons who 
should file with him any claim or notice of claim to any of the securi- 
ties, and to report to the court his détermination thereon. The order 
further provided that ail claimants who did not file notice of their 
claims on or before May 1, 1910, should be "forever barred from mak- 
ing any claim or asserting any title or interest in or to any of the stocks, 
bonds, or securities of this estate or the proceeds thereof, except this 
order shall not be construed to bar any créditer from his right to file 
a proof of claim as gênerai creditor against this estate within one year 
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after the order adjudicating the above named bankrupts." No notice 
of claim to the securities now sought to be reclaimed was given to the 
spécial master by any of the seven petitioners herein until the présent 
pétitions were filed in January, 1914, nearly four years after tlie time 
limited by the order had expired. The claimants waited until after the 
trustée recovered the securities from the National City Bank, and 
within three days thereafter came forward with their claims. 

The District Judge has commented with some severity upon the 
course which the petitioners hâve pursued. It did not appear to him to 
be a case of candid dealing and fair play. The District Judge stated 
that what the petitioners did was quite deliberate and conscious : 

"They declined to assert any rights at the time fixed ; they allowed the 
trustée to assume that they had no rights, and to assert faisely, though inno- 
cently, that the securities were the property of the bankrupt ; • « * they 
allowed him to employ counsel whose fées would in large measure be deter- 
mined by the amount of the assets at stake ; they took no steps to assert their 
own claims agaiust the bank, independently, though they had unquestioned 
right to do so, at least those claimants whose assets were free; and they lay 
back, carried whoUy at the risk of the estate for SVa. years and more, until the 
trustée brought them safe to port." 

And he adds : 

"That this was a shrewd stratagem does not seem to me to admit of the 
least doubt, in view of the claimants' total fallure to give a scintilla of 
excuse. ïhey saw the opportunity of using the trustée as their catspaw to 
bear ail the risk of a doubtful litigatlon." 

It is fair to say, however, that the case was tried on stipulations as 
to ail material facts, and that the record contains no statement con- 
cerning concealment of claims. But the facts which the record dis- 
closes show that no notice of the claims was given, and that the trustée 
was allowed without notice to conduct the litigation without any as- 
sistance from thèse petitioners, who made known to him their asserted 
rights as soon as the securities reached his hands. The bare stipulated 
facts do not, however, prove sharp practice. But perhaps it is not al- 
together surprising that the District Judge inf erentially concluded that 
a policy of "watchful waiting" had been deliberately adopted by the 
petitioners, and that such a policy was not proper under the particular 
circumstances of this case, and that, so thinking, he should hâve rebuk- 
ed it. 

Counsel rely upon New York Security & Trust Co. v. Lombai d In- 
vestment Co. (C. C.) 75 Fed. 172 (1896). In that case the trust com- 
pany had given the investment company an indemnity f und to guaran- 
tee it against loss on ail loans made through its advice. This indemnity 
fund was to be returned to the trust company when the loans were 
paid. In the insolvency proceedings an order was entered requiring 
ail persons "entitled to participate in the gênerai assets of the insolvent" 
to prove their claims before a certain day. The trust company did not 
so prove its claim, but later intervened, asking for the return of the 
indemnity fund. It was held that the trust company could recover, on 
the ground that the order limiting the time to file claims did not apply 
to the indemnity fund. The court in its opinion said : 
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"The court had In mind tlie claims of creditors and stockholders 'entltled to 
share in tlie assets of the insolvent' estate. This fund, at the tlme of the 
sale, had not become an asset of the estate, because the purposea of the trust 
had not been subserved, so as to give the company any tangible, ascertainable, 
eeparate interest in the fund. As évidence of what was in the mind of the 
court, the decree declared 'that no person shall be entltled to participate in 
the gênerai assets of the insolvent défendant vcho shall not présent and es- 
tablish his clalm in accordance with this decree.' Under the contract in 
question, the rights of the respective parties in this fund cannot be ascertain- 
ed and determined uutil the loans made through the bank shall be adjusted 
and wound up. Whether or not the bank shall be entltled to hâve ail or any 
part of this fund and its proceeds returned to them will dépend entlrely upon 
the losses, if any, and the extent thereof sustained by the company on the 
loans made by and through the bank. Nor are thèse interveuers in position 
to demand aud reçoive this fund, or any part thereof, uatil they can establlsh 
the amount of the loss sustained in the transaction." 

And it is therefore claimed in the case at bar that the securities in- 
volved in this proceeding were not included in the order made on 
March 24, 1910, as they were at that time in the adverse possession of 
the City Bank. 

The first question to be decided is as to what the court below intend- 
ed by its order. We are unable to agrée with counsel in their claim 
that the order is to be construed as referring only to securities which 
were in the possession of the trustée at the time the order was made. 
There is no ambiguity about tlie order, and no reason for the claim 
that the order related simply to securities then in the receiver's pos- 
session. To give such a construction to the order is to ignore the fact 
that the order by its express language applied to ail persons, except 
Caroline H. Midgeley, "making any claim to any of the stocks, bonds, 
securities, or assets of any kind belonging to this estate or now in the 
possession of the receiver," "or to the proceeds of any of said stocks, 
bonds, or securities." In view of this language it is impossible to say 
that the terms of the order related simply to securities in the then pos- 
session of the receiver. Moreover, the order directed the spécial mas- 
ter to détermine "the amounts, if any, which any of the claimants who 
prove ownership to stock pledged in the varions banks, but not sold 
by the banks, shall contribute to the losses sustained by those whose 
stocks were pledged to banks and sold eut by the said banks under 
their rights as pledgers." 

Any doubt as to the intended scope of the order, if any doubt be 
entertained, is removed by a perusal of the order to show cause and 
the pétition praying for the order to show cause which led to the final 
order. The pétition of the trustée states that there are in the posses- 
sion, custody, and control of the petitioner certain stocks, bonds, se- 
curities, and other assets, and that various proceedings to reclaim hâve 
been instituted by various claimants ; that it is désirable and necessary 
to sell the securities and distribute the proceeds among the creditors ; 
that it is inadvisable toi take such action until ail rights to the securi- 
ties are determined. It is then alleged that some creditors of the al- 
leged bankrupt may assert claims to some of said securities or other 
assets of this estate. 

And the order to show cause expressly refers to "stocks, bonds, se- 
curities, or other choses in action or assets of any kind which are now 
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in the possession of the receiver, or to which he or any trustée here- 
after appointée! may be entitled." And it proceeds to déclare that the 
final order shall provide an injunction against the assertion of any 
further claims "to or on said stocks, bonds, or other securities, or the 
proceeds thereof, or other assets of the estate. The pétition and order 
to show cause were mailed together to the petitioners and were received 
by them. They certainly must hâve conveyed to them an understand- 
ing of the intention to fix a limit upon the time within which any claims 
of any sort could be presented. And it seetns to us indisputable that 
the pétition, the order to show cause, and the order of March 24, 1910, 
taken together, clearly show that it was intended to bar ail claims not 
presented within the period prescribed. It is a refinement we do not 
find at ail persuasive to say that the order does not apply to the claims 
thèse petitioners are now undertaking to assert. 

[2, 3] This brings us to inquire whether the District Court had the 
power to make the order of March 24th providing that ail claimants 
who did not file "notice of claim to the said stock" on or before May 
1, 1910, should be forever barred from making any claim or asserting 
any title or interest in or to any of the stocks, bonds, or securities of 
this estate or the proceeds thereof." In answering that question it is 
to be observed that the order expressly provided that it was "not to 
be construed to bar any creditor from his right to file a proof of claim 
as gênerai creditor against this estate within one year after the order 
adjudicating the above named bankrupts." In other words, the order 
did not fix a time for gênerai creditors to file claims against the estate. 
That the court could not hâve done as the Bankruptcy Act, in provid- 
ing in section 57, subd. "n," that "claims shall not be proved against 
a bankrupt estate subséquent to one year after the adjudication," plain- 
ly implies that creditors shall be entitled to file claims at any time 
within the year. But the court sought by its order to require persons 
claiming stocks or bonds then in the possession of the receiver, or 
which might subsequently come into his possession, or into the posses- 
sion of the trustée, to give notice of their claims within a time speci- 
fied, or be barred of the right to recover them from the receiver or 
trustée. We are at a loss to understand why the authority of the court 
to make such an order should be denied. It is said that such an order 
is in efïect a short statute of limitations, and that as such beyond the 
power of the court to establish. In making the order the court was 
in the exercise of its equity jurisdiction. The equity courts, in juris- 
dictions where the distinction between law and equity is maintained, 
while not bound by statutes of hmitation not in totidem verbis appli- 
cable to équitable demands, hâve nevertheless from the earliest times 
asserted the right to adopt and apply statutes of limitation to cases 
over which their jurisdiction was concurrent with that of the courts 
of law. And in cases over which the courts of equity hâve exercised 
an exclusive jurisdiction they hâve acted upon the maxim "vigilantibus 
non dormientibus sequitas subvenit," and recognized lâches as a dé- 
fense peculiar to the chancery courts, and refused to grant relief to 
one who has unduly delayed the prosecution of his claim. And it has 
also been the practice of equity courts in appointing receivers to limit 
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the time within which claimants could assert a claim against the receiv- 
ers so appointed. In the exercise of the right thus to limit rights of 
action the equity courts hâve not derived their power from any statute 
but hâve exercised an inhérent power. It is too late in the history of 
thèse courts to challenge their right in this respect. 

This court has in a number of cases recognized the right of the Dis- 
trict Courts in the exercise of their equity jurisdiction to limit the time 
for the présentation of claims. For example, in Pennsylvania Steel Co. 
V. New York City Ry. Co., 198 Fed. 721, 741, 742, 117 C. C. A. 503, 
523, 524 (1912), we assumed that such a right existed and said : 

"Claims vvliich, wben presented within the time limited by tlie court for 
tlieir présentation, are certain or are capable of being made certain by rec- 
ognized metUods of computation, sliould be allowed." 

And again, in Pennsylvania Steel Co. v. New York City Ry. Co., 
216 Fed. 458, 462, 132 C. C. A. 518, 522 (1914), we said: 

"Of course some day must be fixed, and flxed by the District Court, so as 
not to delay distribution. In this case he did flx the time before which ail 
claims niust be filed against the City Company as December 10, 1907, and 
against the Metropolitan Company as January 15, lOOS." 

And we are also unable to see why the power of the court to make 
an order limiting the time within which those claiming the stocks here- 
in involved were to file notice of their claim should be restricted to 
the stocks which the receiver had actually in his possession at the time 
the order was made, and not extended to stocks which he did not then 
actually possess, although having a right to obtain their possession and 
which he subsequently secured. 

It may be conceded that the District Court had no power to déter- 
mine in a summary proceeding rights to securities not in its possession. ■ 
See First National Bank v. Chicago Title & Trust Co., 198 U. S'. 280, 
25 Sup. Ct. 693, 49 L. Ed. 1051 (1905). The right to adjudicate in rem 
interests in a fund dépends jurisdictionally upon possession of the fund. 
• Heidenritter v. Elizabeth Oil Cloth Co., 112 U. S. 294, 5 Sup. Ct. 135, 
28 L. Ed. 729 (1884). The District Court in its order was not attempt- 
ing to adjudicate the claims to the stock, but was only fixing a time 
limit witliin which persons claiming an interest in the stock should 
give notice of their claims. In a bankruptcy proceeding, and to facil- 
itate the administration of the estate, it is important that a trustée 
should be informed of ail hostile claims to any part of the estate, both 
that which has already reached his hands and that which is not at the 
time in his possession, but which he has a right to reduce into his pos- 
session. The District Court was therefore justified in making the or- 
der it did. That order left the claimants entirely free to proceed in 
any manner they might be advised to adopt. They were not restrained 
by the order from pursuing any remédies they thought they possessed. 
The order was made to protect the trustée against the very course of 
conduct which in f act the petitioners adopted. The petitioners did not 
attempt to recover the stocks from the bank. Indeed, as the stocks 
pledged were those of margin customers, the pledge as against them 
was valid, and they could not hâve maintained an action against it. The 
trustée eventually recovered the securities, because, as we hâve seen, 
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the delivery of them to the bank amounted to a voidable préférence. 
The right to recover them was a right which the trustée alone could 
assert. The petitioners knew, or must be assumed to hâve known, 
that their rights would hâve to be worked out through the trustée. 
Surely it could be no hardship to them, therefore, to require them, as 
the court's order did, to give notice of their claims. The order was a 
reasonable one, and quite necessary if there is to be that expédition in 
winding up bankrupt estâtes which the Bankruptcy Act contemplâtes. 
Order aiïirmed. 

WARD, Circuit Judge (dissenting). In order to perform its duty 
of promptly winding up an estate in bankruptcy, the court has power 
to require claims against property in its possession to be made within 
a fixed reasonable time or thereafter to be barred. In re T. A. Mcln- 
tyre & Co., 176 Fed. 552, 100 C. C. A. 140; Penna. Steel Co. v. New 
York City Railway Co., 198 Fed. 721, 741, 742, 117 C. C. A. 503 ; Penn- 
sylvania Steel Co. v. New York City Ry. Co., 216 Fed. 458, 472, 132 
C. C. A. 518. The proceeding in such cases is in rem. As between 
thèse claimants, the bankrupt, and the bank, the securities in question 
were lawfully hypothecated. The Bankruptcy Act, however, author- 
izes the trustée, and only the trustée, to avoid transfer if preferential. 
Sec. 60b. In this case he did not take any steps to do so until after 
the time fixed by the court for making claims had expired. Within 
that period there was nothing to show that any such proceeding would 
be taken or if taken would prevail. I think the order should not be held 
effective as to thèse securities, because they were not in the possession 
of the court within the time fixed for proving claims. It seems to me 
that it was beyond the power of the court to bar claimants before it had 
the res in its hands. Then, of course, a limit could be fixed within 
which adverse claims could be made, and reasonable conditions imposed 
as to contribution by claimants to the expenses of the proceedings to 
set aside the transfer. Such of the claimants as could not trace their 
securities in accordance with the rule laid down in our late décision 
(In re Hollins, 219 Fed. 544, 135 C. C. A. 312) could not recover. Ex- 
cept as to such claimants, if any, the order should be reversed. 



MTERS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 12, 1915.) 

No. 239. 

1. PosT Office <S=348 — Misuse of Mails — Scheme to Defkaud 

Wtiere défendants devised a scheme to defraud by the use of the mails 
prior to the Crlminal Code (Act March 4, 1909, c. 321, 35 Stat. 1088 [Comp. 
St. 1913, §§ 10165-10519]), and continued the scheme after the Code went 
into efCect, there was équivalent the devising of such scheme after the 
taking effect of the Code, and under an indictment charging a violation 
of the Code the government could show the acts of défendants prlor to 
the Code. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. §§ 67-80; Dec 
Dig. <®=j48.] 

S=7For other cases ses sams toplc & KEiT-NUMBBR lu ail Key-Numbered Digesta & Indsxea 
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2. Ckiminal Law <S=>1151 — CoNTiiruANCii — Discrétion of Tkial Court. 

Déniai of a continuance to enable accused to prépare his défense will 
not be disturbed, in the absence of a plain abuse of discrétion. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3045-3049; 
Dec. Dig. 0=>1151.] 

3. Ceiminal Law <&»590 — Continuance — Déniai. 

A trial of défendants resulted in a disagreement of the jury. About a 
year later a second trial vvas had. Défendants were unable to retain 
their original counsel, and the court, 11 days before the second trial 
was set, assigned counsel. Défendants delayed in notifylng the court 
that counsel would hâve to be assigned. One of the défendants did not 
come to the place of the trial until three days prior thereto. The ste- 
nographer's minutes of the first trial were available. Held-, that déniai of 
a reasonable continuance for préparation of the défense was not an 
abuse of discrétion. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1316, 1317 ; 
Dec. Dig. <S=590.] 

4. Criminal Law <®=5ll69 — Harmuess Erroe — Eheoneous Admission oï Evi- 

dence. 

Where the acts of défendants charged with crime warranted a charac- 
terization in stronger language than that used in a newspaper article ad- 
mitted in évidence, the error in admltting the article was not prejudicial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 754, 3088, 
3130, 3137-3143; Dec. Dig. <S=1169.] 

5. Criminal Law <S==>867 — Newspaper Publications — Mistbial. 

Where accused's counsel brought to the attention of the court a news- 
paper publication improperly commenting on proceedings in the trial be- 
fore the court alone, by insisting on making a motion for withdrawal 
of a juror in open court on account of the publication, but the court at 
once cautioned the jury to give no attention to the publication, if any of 
them had read it, the refusai to déclare a mistrial was not réversible 
error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 2071-2078; 
Dec. Dig. <S=867.] 

6. Criminal Law iS=>1171 — Haemless Brroe — Impeopeb Conduct of Goveen- 

mbnt's Counsel. 

Where the évidence conclusively establlshed the guilt of accused, the 
misconduct of govemment's counsel in making prejudicial statements and 
unfairuess in cross-examining accused did not justify setting aside of a 
conviction. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3126, 3127 ; 
Dec. Dig. «©=1171.] 

7. Criminal Law <S=»1170 — Harmless Eeeoe — Ekeoneous Exclusion of Evi- 

dence. 

Where the guilt of accused was establlshed by substantiel évidence, 
exclusion of évidence which could not affect the verdict was not preju- 
dicial. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3145-3153 ; 
Dec. Dig. ®=>1170.] 

é. PosT Office <s=335 — Misuse of Mails — Scheme to Defraud — "Fraud." 
A scheme by défendants to defraud persons by Inducing them to de- 
poslt money for the purehase of treasury stock of a corporation, on 
représentations that the money deposited would be used in conducting the 
business of the corporation, while the défendants intended to couvert a 
large part of the money to their own use and to deliver to the persons 
deposltlng the money their own Personal stock, is a "fraud," within Ilev. 
St. U. S. §§ 5440, 5480, and Criminal Code, §§ 37, 215, punishing a conspira- 

«z^For other casea see same topie & KEY-NUMBŒR la ail Kejr-Numbered DlgesU & Indexes 
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cy to commit any offense against the United States, and punîshing tho 
use of the mails to promote frauds. 

[Ed. Note.— For other cases, see Post Office, Cent Dlg. § 55; Dec. 
Dig. i®=>35. 

For other deflnitious, see Words and Phrases, First and Second Séries, 
Fraud.] 

9. PosT Office <g=»48 — MisusB dp Mails. 

Under an indictment for misuse of the mails In furtherance of a 
seheme to defraud by selllng the individual corporate stock of défend- 
ants, falsely represented to be treasury stock, it Is unnecessary to go 
into détails of controversies as to the truth of gênerai statements as to 
the condition of the properties whose stock défendants were offerlng for 
sale, and where the act charged was clearly established by satLsfactory 
évidence it was immaterial whether other misleading représentations 
were made or not. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <g=548. 

Nonmailable matter, see notes to Simmons v. United States, 30 0. C. 
A. 79 ; McOarthy v. United States, 110 C. C. A. 54a] 

10. CKiiriNAL Law cS=1162 — Haemless Eeeoe. 

Where every élément of the offense charged has been proved and 
stands practically undisputed, only some glaring and obvlously hannful 
error will justify a reversai. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 3085; Dec. 
Dlg. «2=351162.] 

11. Cbiminal Law (©=51043 — .Toinder of Offense — Objections. 

Where objection was made to the trial under two indictments together, 
and counsel stated that he would Jile his reasons later, but no reasons 
were flled, and the several transactions were ail of a cognate character, 
the objection of the joinder will not be considered on appeal. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 2654, 2655 ; 
Dec. Dig. <g=1043.] 

12. Cbiminal Law ©=57981^ — Insteuctions — Vital Eeeoe. 

An instruction at the close of the charge, in response to a juror, as to 
whether the verdict should be written or oral, that the rule varies In 
différent districts, that in that district the verdict is oral, that the derk 
vrtll ask the foreman if the jury bave agreed, and If the jury hâve he 
will ask whether défendants are guilty, and that if they are the jury will 
say on what indictments or what counts, and that the jury can write 
out the verdict and read it In answer to the clerk's question, cannot be 
complained of as vital error, and will not be reviewed, In the absence 
of any exception to it or assignment of error thereon. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1801, 1938 ; 
Dec. Dig. ©=57981/2-] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment 
of conviction. 

Défendants were tried under two Indictments. The flrst contained 8 counts. 
Of thèse the flrst charged that on February 1, 1905, and contlnuously and at 
ail times until December 29, 1909, défendants engaged in a conspiracy to 
defraud divers persons by inducing them to deposit money for the purpose of 
purchasing treasury stock of a certain specifled mining corporation upon cer- 
tain représentations, among others, that the money so deposited would, ex- 
cept for a small commission, be used In conducting the business of the cor- 
porations; that défendants in truth intended not thus to use the money, 

f^-r.wnr othsr cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexer 
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but to coDvert a large part of It to thelr own use, dellvering to the persons 
tàus depositing, not treasury stock, as promlsed, but défendants' owa Per- 
sonal stock ; tliat it was intended by défendants that the scheme should be 
effiecteii by use of tlie mails. The second, fiftb, and eightli counts, wltb. 
changes of dates and names of coi-poratlons, chargea similar consplracies. AU 
thèse counts were under section 5440, U. S. Eev. Statutes. The fourth count 
was dismissed on the govemment's own motion prlor to the beginning of tlie 
trial. The thlrd, sixth, and seventh counts charged each the devlsing of a 
scheme to defraud — similar to that above set forth^under section 5480, U. S. 
Bev. Statute. 

The second indictment eontalned 11 counts. Except the first and flfth, 
each of thèse counts charged that in 1910 défendants, havlng theretofore de- 
vised a scheme to defraud (setting it forth), used the mails in furtherance of 
the scheme, under section 215, Crimlnal Code. The flrst and flfth counts charge 
conspiracy to violate that section — under section 37, Crimlnal Code. AU thèse 
schemes and conspimcles wei'e of the same character, dealing with varions 
named mining companles. 

The jury promptly convlcted both défendants on every one of the 18 counts 
submitted to them. Under the flrst Indictment eacli was senteuced to one 
year's imprisonment. Under the second each was sentenced to five years' 
Imprisonment, to begin at the lermlnatlon of the sentence under the first in- 
dictment, and Myers was also fined §10,000. 

George Gordon Battle, of New York City, for plaintiffs in error. 
Henry N. Arnold and Raymond G. Brown, Sp. Asst. Attys. Gen., 
for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The record is inordinately long; 
there are four volumes of testimony ; the trial lasted seven weeks ; 
there are hundreds of exhibits. It is a most unfortunate practice to 
multiply counts, to marshal large numbers of defrauded persons, and 
to give testimony as to scores of "similar offenses to show intent," 
when, as will be seen from subséquent référence to the testimony, 
guih in act and in intent is readily provable by documents about whose 
issue or signature by défendants there can be no doubt. In this con- 
nection we may state that we find no error in showing the doings of 
défendants prior to January 2, 1910, when the Criminal Code went 
into effect. Although they might hâve devised a scheme to defraud 
prior to that date, continuance of such scheme after the Code went 
into effect would be a f ull équivalent of devising such scheme on that 
day. 

[2, 3] In discussing the case, the order in which the points relied 
upon by plaintiffs in error are presented in their brief will be fol- 
lowed, so far as practicable. It is contended that application for a 
reasonable continuance for the purpose of préparation was denied de- 
fendants. Unless there were some plain abuse of discrétion, there is 
nothing which calls for review. The cause had been tried about a 
year before (resulting in a disagreement of the jury) and had taken 
nine weeks to try. Défendants asserted that they were not able to 
retain counsel who represented them on the first trial, or indeed any 
other, so counsel were assigned by the court on January 9, 1914 ; the 
trial being set for January 20th, a few more days being available for 
impaneling a jury and opening the government's case. Defendant's 
delay in notifying the court that counsel would hâve to be assigned 
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was chargeable to themselves. So, too, was the circumstance that one 
of the défendants chose not to corne on from San Francisco until 
January 17th. Moreover, the nine weeks' trial, stenographer's min- 
utes of which were available, showed up fuUy what défendants must 
expect to meet, and made the task of counsel easier than it would 
hâve been, had they not known what the détails of the government's 
proof were to be. 

[4] The second point discusses the introduction in évidence of a 
clipping from a newspaper, the Daily Mining Record of Denver, which 
it claims was highly prejudicial. Some letters between défendant 
Wisner and the editor or publisher of the paper had been put in évi- 
dence ; ail of thèse are apparently not printed in the record ; at least 
ail are not indexed. They seem to hâve involved some objections or 
explanations by Wisner in respect to statements which had appeared 
in the paper. The publisher, being on the stand, identified an issue 
of the paper containing the article. Objection being made, the gov- 
ernment stated that it was offered, not in évidence of any statement 
of fact therein contained, but as throwing light on a letter of Wisner 
to investors, stating that Reinhart, the publisher, was trying to black- 
mail him, in order to get advertisements. 

We are inclined to think the article was admissible in explanation 
of the letter; but, however that may be, we are satisfied that what 
happened was not prejudicial to défendants. The article was a long 
one, about 17 pages, but the court allowed only some 3 pages to be 
read to the jury. Nearly ail of this admitted portion contained merely 
a summary of the contents of defendant's circulars and advertise- 
ments; ail of which were abundantly proved otherwise. Through 
some oversight apparently, the admitted portion contained a sentence 
in which, criticising the Wisner method of promotion and sale of 
stock, the writer of the article said it "savors of the worst sort of 
quackery. The Record will leave to its readers to indulge in more 
severe language, if they so désire. In the light of A. L. Wisner & 
Co.'s avowed reasons for paying dividends simultaneously with the sale 
of treasury stock, this practice, which under any circumstances may 
be set down as wanting in conservatism, is made to stand out in ail 
its shadowed outlines, gaunt and unmistakable." We find it difficult 
to suggest a satisfactory reason for the admission of thèse quoted 
sentences, but in view of the fact that the characterization of defend- 
ant's acts warranted much stronger language than that used in the 
newspaper article, we cannot believe that the défendants were injured 
by its introduction. 

[5] It is next assigned as error that defendant's motion for with- 
drawal of a juror was denied. The motion was made because of a 
publication in two or three newspapers, while the trial was in progrcss. 
The circumstances were thèse: About a week after the trial began, 
défendants being both enlarged on bail, counsel for the government 
asked the trial judge to place défendant Myers "under conditional 
surveillance during his trial," stating he (counsel) felt "it would be a 
great danger to the trial to allow this man, who has plenty of money, 
to go about the city." It was also stated that on the former trial 
the jury, although kept out a very long time, disagreed, 1 1 to 1. This 
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motion was not made în court, but in Judge Martin's chambers; coun- 
sel were careful to keep it from the jury. Some enterprising jour- 
nalist published it in the next issue of his paper. In a community 
where there is a différent conception of the method of conducting 
criminal trials, no newspaper would hâve published what thèse New- 
York papers did while the trial was going on. But that is the atmos- 
phère in which our trials are conducted; if mère publication of such 
matters were sufficient ground for declaring a mistrial, few cases of 
any gênerai interest would reach a conclusion; there would be a suc- 
cession of abortive efforts to get the cause to the jury with nothing 
before them but what the court admitted in évidence. In this case 
it was defendant's counsel himself who brought the matter to the 
jury 's attention by insisting on making his motion for withdrawal of 
a juror in open court. The court at once and quite fully cautioned 
the jury to give no attention to the article, if any of them should 
happen to read it. Ail that was stated in open court was that an 
article had appeared in one or two newspapers that the statements 
therein had "nothing to do with the facts of the case or with the guilt 
or innocence of the défendants." We find no error in the court's re- 
fusai to déclare a mistrial. Moreover, the record indicates that no 
exception was reserved to déniai of the motion. 

[B] The fourth and fifth points deal with what are alleged to be 
"prejudicial statements" by counsel for the government, and allegèd 
unfairness in questioning one of the défendants when on the witness 
stand. The sixth point refers to the exclusion of three letters offered 
by défendant, which it is averred tended to show honest intent in 
regard to the disposition of certain of the mining properties, and the 
bringing about the appointment of receivers of some of the prop- 
erties. The seventh relates to the exclusion of évidence to show 
what Wisner did with the moneys he obtained from sales of the stock 
mentioned in the indictments. Inasmuch as the sufficient answer to 
ail thèse objections is found in the thoroughly satisfactory évidence 
which established the guilt of the défendants, they may ail be disposed 
of together. 

Counsel for the government, being asked on one occasion what was 
the purpose of certain testimony he was asking to introduce, said that 
it was to show that "défendant and Mr. S. (one of his counsel) had 
prepared a false and perjured défense." The judge ordered this to 
be stricken eut and told the jury to pay no attention to it. Défend- 
ant Hyers, upon his direct examination, had, for some reason, given 
a sketch of his life, referring to several transactions in his early career 
having nothing to do with the enterprise mentioned in the indict- 
ments. On cross-examination the government's counsel, going over 
thèse détails of the witness' early Hfe, questioned him in a most ob- 
jectionable manner; for instance, "Hâve you not lived by schemes 
to defraud since you were a boy?" and many similar questions be- 
ing put to him. No amount of beat generated by the irritation of a 
long trial will excuse counsel for phrasing his questions so that each 
one is an insuit, and when this is done counsel should be sharply re- 
proved. But his doing so several times during a seven weeks' trial 
will not be sufficient ground for setting aside, on any theory of preju- 
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dice, a verdict plainly warranted by the évidence. Indeed, tlie préj- 
udice is usually the other way; such treatment of a witness is cal- 
culated to excite the sympathy of a jury. 

[7-9] The longer the trial the more improper incidents of this sort 
there may be. Also in a long trial there will be occasions when some 
pièce of compétent testimony is excluded; if it is unimportant, if it 
can be plainly seen that its admission could not possibly hâve changed 
the resuit, such exclusion will not constitute réversible error. We do 
not find it necessary separately to discuss the few instances referred 
to where testimony was excluded, because the case proved was so 
plain and convincing that it is manif est the verdict came, not because 
of any préjudice, but because intelligent jurors could reach no other 
conclusion. Although the case was confused by a multitude of sep- 
arate charges of manifold fraudulent statements, by a mass of testi- 
mony which ran to inordinate length, by controversies as to this, that, 
or the other détail of the physical and financial condition of thèse vari- 
ous mining companies and properties, there is one proposition estab- 
lished beyond any peradventure — défendants invited people to buy 
"treasury stock," and when the invitation was accepted and the money 
paid they gave to the persons they had induced to purchase, not 
treasury stock, but their own personal stock. That this is fraud of 
the sort contemplated by the statute under which the indictments were 
found is settled by our opinion in Wilson v. U. S. (Aug. 20, 1911) 
190 Fed. 427, 111 C. C. A. 231, where we held that it was fraud, al- 
though the persons who thus palmed off their personal stock loaned 
the proceeds of the sale to the company. With that species of fraud 
shown, it is unnecessary to go into the détails of controversies as to the 
truth or falsehood of glittering statements as to the condition of the 
properties whose stocks défendants were ofïering for sale. 

[10] This particular fraud was not only proved, but was proved 
in such a way that no help was needed from the instances of other 
false statements with which the record is fiUed. It was proved by 
defendant's own circulars, by their signed letters, by their admissions 
on the stand, by their counsel's admissions on the trial, and, indeed, 
practically in this court, because no where in the brief of 115 pages 
is there a single suggestion that they did not unload their own per- 
sonal holdings on persons whom they induced to believe that they 
were purchasing treasury stock. With this controlling fact clearly 
established, it is idle to discuss whether any other misleading repré- 
sentations were or were not made, or what the prospects of the vari- 
ons properties were, or whether some particular bit of évidence might 
induce a belief that défendants were unprincipled men. Irrespective 
of ail the other testimony, and with the conceded facts before them 
as to sale of stock falsely alleged to be "treasury stock," the jury 
would be bound to find that défendants had devised a scheme to de- 
fraud, if they were intelligent and conscientious. A man who plans 
to dispose of his individual stock to another by representing that it is 
treasury stock, so that the purchaser will suppose that the money 
he pays for it will pass directly to the company, instead of going 
into the seller's pocket, has devised a scheme to defraud. When he 
has effected the sale through such misrepresentations he has defraud- 
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ed îiis neighbor; and it makes no différence under this statute what 
he does with the proceeds of his fraud, the devising of the scheme is 
enough — plus, of course, the use of the mails. That in this case de- 
fendants used the mails in furtherance of their scheme is not, so far 
as we know, disputed. Every élément of the statutory offense has 
been proved and stands practically undisputed. Under such circum- 
stances only some glaring and obviously harmful error would justify 
a reversai. 

[11] It is unnecessary to ref er to any of the other points raised 
as to admission or exclusion of testimony. In point XI it is contended 
that the court erred in granting the motion of the government that 
the two indictments be tried together under section 921. Objection 
wap made at the time, counsel stating that he would file his reasons 
later. The brief does not refer to any such subséquent filing nor 
does the assignment of error (No. 12) indicate the grounds of objec- 
tion. One man, Humphrey, was défendant in the first indictment, 
but not in the second ; the case against him had been nol. prossed 
some months bef ore the trial ; the several transactions were ail of 
a cognate character. The oral argument was largely directed to points 
of objection to the joinder in trial, apparently not called to the atten- 
tion of the trial judge. 

[12] It is argued on the brief that there was "vital error" in the 
foliowing remarks of the court : At the close of the charge juror 
No. 1 asked whether the verdict should be written or oral. To this 
the court replied : 

"That is a very sensible question, It varies in différent districts. In the 
Southern district of New York it is oral. Tlie clerk will ask the foreman 
if you hâve agreed, and, if you say you hâve, theii he will ask you, what 
say you? Are the défendants guilty, and if you say they are, upon what in- 
dictnients or what counts in the indictments, and you can state. You can 
Write it ont and read it off. In some districts they write ont a verdict, and 
it is handed in to the clerk ; but I understand that is not the practiee in 
this district. You can write it out, and read it out, and read It in answer to 
the clerk's question." 

It is not surprising to find, upon referring to the record, that this 
instruction was not excepted to or assigned as error ; the theory that 
it was "vital error" is an afterthought too unimportant to call for 
considération. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Third Circuit. June 7, 1915.) 

No. 1919. 

l. CouETS ©=5375 — Limitation of Actions ®=»11 — Actions by United States. 

An action by the United States against a corporation to recover divl- 

dends whieh hâve been deelared by défendant on stock ovmed by plaintift 

Is not brought as a stockholder, but as a créditer, and such action cannot 

be barred by a state statute of limitation. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 983; Dec. Dig. 
©=5375; Limitation of Actions, Cent Dig. §§ 35-39; Dec. Dig. <S=>11.] 

C=:'ï'oi' oUier cases see same topic & KEY-NUMBER lu ail Key-Numbered Digeats & Indexes 
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2. United States <S=5l41 — AcTrONs et to Eëcoveb Debt— Peesumption of 
Payment feom Lapse or Time. 

The presumption of payment from lapse of time, unlike limitation ol 
actions, Is not a matter of affirmative défense, but arlses usually from 
plalutlfE's own case. It Is a question of the sufficiency of évidence to 
establish a cause of action. If plaintlff's évidence shows that 20 years 
hâve elapsed since the Indebtedness accrued, the presumption of payment 
immediately arlses, and he cannot recover unless he goes further and 
repels such presumption by évidence; and thls nile applles as well to 
an action by the United States to recover a debt as to one by a prlvate 
indlvldual. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. §§ 136-139; 
Dec. Dlg. <g=>141.] 

In Error to the District Court of the United States for the District 
of Delaware; Edward G. Bradford, Judge. 

Action at law by the United States against the Chesapeake & Dela- 
ware Canal Company. Judgment for the United States, and défend- 
ant brings error. Reversed. 

See, also, 206 Fed. 964. 

John G. Johnson and Charles Biddie, both of Philadelphia, Pa., 
for plaintiiï in error. 
John P. Nields, of Wilmington, Del., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. The United States is, and f or many 
years has been, the owner of 14,625 shares of stock in the Chesapeake 
& Delaware Canal Company, and brings this action of assumpsit to 
enforce payment of three dividends that were declared thereon. The 
dividends in question are for 1873, 1875, and 1876, the government 
averring that payment has not been made. The record before us 
does not show precisely when or how the stock was acquired, but 
the ownership undoubtedly antedates the earliest of thèse years. 
The amount claimed is $51,187.50, with interest from November 17, 
1911, this being the day when the Secretary of the Treasury made 
the first demand for payment. The district judge instructed the jury 
to find for the government, and the correctness of this ruling is one 
of the two questions presented for décision. 

[ 1 ] The other question may first be disposed of , namely, the efïect 
of the Delaware statute of limitations. This act was formally pleaded 
in défense, and the government challenged its application by demurrer 
to the plea. The demurrer was argued and sustained more than a 
year before the trial, and Judge Bradford's opinion overruling the 
plea is reported in 206 Fed. at page 964. The correctness of his 
décision is now attacked, the company contending that the govern- 
ment had abdicated its sovereignty by acquiring stock in a commer- 
cial corporation, and should therefore be treated merely as a private 
shareholder, who would of course be barred by the statute. We 
need not restate in différent words the satisfactory reply of the dis- 
trict judge to this contention. He has carefully and correctly dis- 

â=s>For other cases aee sama topic & KBY-NUMBER in aU Key-Numbered Digests & Indexsa 



928 223 FEDERAL REPORTER 

tinguished the cases that are cited by the company, and we adopt his 
opinion as expressing our own views upon this subject. We may 
perhaps add a few words to say that the fallacy of the company's 
argument seems to lurk in the assumption that in this action the 
government is asserting a right in its character as a stockholder. Un- 
doubtedly the right came into being because the government owns the 
stock, but in no other respect has the suit anything to do with such 
ownership. The government is not suing as a stockholder ; it is suing 
as a creditor, and in this character alone is it now to be considered. 
The right set up is a right to recover a sum of money from the com- 
pany, and could be urged quite as effectively by an assignée of the 
dividends, although he might never bave been a stockholder at ail. 
The Delaware statute is not specially concemed with the rights of 
stockholders as such ; it is dealing with the rights of creditor plain- 
tiffs, no matter how such rights bave been acquired; and the United 
States is not comprised in the gênerai class to which such plaintiffs 
belong. A statute of limitations does not bind a sovereign without 
express words of inclusion, and in no event can the fédéral govern- 
ment be bound by such a statute passed by a state. In this particular, 
the United States, when it sues as a creditor, occupies an exceptional 
position. We may also call attention to the fact that the district judge 
confined his décision (and we confine ours) to the single question 
whether the plea of the Delaware statute set up a good défense. Nei- 
ther estoppel, nor lâches, nor any other équitable question, could be 
properly considered on demurrer to such a plea, and the cases that dis- 
cuss thèse questions are not relevant to the point now decided. 

[2] The remaining question is différent in character, and requires 
us to examine the évidence that was offered by the government at the 
trial. Very little was presented ; in effect, it consisted of two certifi- 
cates of stock, the minute book of the board of directors showing 
the déclaration of dividends in 1873, 1875, and 1876, and a letter from 
the Treasury demanding payment. The défendant offered no évi- 
dence, and in this condition of the record the district judge directed 
a verdict for the government, on the ground that no presumption of 
payment from lapse of time can arise against the United States. As 
an original proposition, he was evidently inclined to the belief that the 
ruling should hâve been the other way, but he felt constrained to a 
contrary conclusion by the dicta in two cases that will be considered 
hereafter. 

Let us first examine the question on principle. At the outset we 
may note again that this is a différent subject from the limitation of 
actions. Statutes of limitation présuppose an established substantive 
right, but forbid the plaintiff from enforcing it by the customary 
remédies. The statute is a weapon of défense, and ordinarily must 
be pleaded and relied on by the défendant, while the presumption or 
inference of payment arising from the lapse of time — ^generally from 
the lapse of 20 years — is usually drawn from the plaintiff's own case, 
and when so drawn it can hardly be regarded as a matter of affirm- 
ative défense. If the plaintiff cannot make out a prima facie case 
without showing also the fact of nonpayment for more than 20 years, 
the presumption of payment immediately anses, attaches at orice lo 
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his évidence, and weakens it to such an extent that he cannot recoier 
uniess he goes further and undertakes to prove facts tending to repel 
the presumption. The défendant is net required to repeat the proof 
that 20 years hâve elapsed without payment, for that has already ap- 
peared ; he need only call the court's attention thereto, and may then 
rest upon the presumption or inference of fact arising therefrom 
until the plaintiff has strengthened the weak point in his own attack 
If, however, the plaintiff makes no effort so to do, he fails altogether, 
but he fails solely for the reason that he has not made out his case 
— in other words, because his évidence lacks persuasive power. But 
the presumption is disputable, not conclusive. To a plea of the stat- 
ute of limitations, the plaintiff cannot successfully reply that the debt 
is still unpaid. The défendant may admit nonpayment without impair- 
ing the effect of the plea in the least ; but if he malies such an admis- 
sion, or if the plaintiff offers affirmative proof to the same effect, this 
is a complète reply to the presumption, and establishes the right to 
recover. If the évidence bearing on the fact of nonpayment is am- 
biguous or contradictory, a question is presented for décision in the 
usual manner; generaliy by the verdict of a jury. 

Neither party to this suit controverts thèse rules, if the action were 
between individual litigants; the dispute is whether they apply when 
the United States is a plaintiff and is attempting to prove a debt. 
On principle, we see no sufficient reason why the rules should not ap- 
ply in such a situation. In courts of justice, facts must be proved 
in the same manner and by the same means, no matter who the liti- 
gants may be. The government is not privileged merely to lay its 
claim before such a tribunal, and demand allowance forthwith. Speak- 
ing generaliy, it must offer the same évidence as an individual, both 
in quantity and quality; and if it offers none, or if the évidence be 
insufficient, it fails precisely as the individual fails in similar circum- 
stances. The property of a citizen can only be taken according to 
the rules and forms of law, and, even if it be the sovereign who is 
striving to take it by an action in court, we think the sovereign also 
should be required to prove his right, and to prove it with the same 
strictness and according to the same rules as prevail in other cases. 

As a gênerai proposition, this is scarcely open to dispute. In U. 
S. v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426, 49 L. Ed. 724, speak- 
ing of a suit by the government to set aside a grant of land, the 
court said: 

"The government is subjected to the same rules respecting the burden of 
proof, the quantity and character of évidence, the presumptions of law and 
fact, that attend the prosecutlon of a like action by an individual. 'It should 
be well understood that only that class of évidence which commands respect, 
and that amount of it which produces conviction, shall make such an attempt 
Buccessful.' " 

And in U. S. v. Beebee (C. C.) 17 Fed. 40, Judge McCrary, citing 
numerous authorities, stated the rule as f ollows : 

"It is well settled that when the United States beeomes a party to a suit in 
the courts, and voluntarlly submits its rights to judicial détermination, it i? 
bound by the same prindples tbat govern Individuals, When the United 
223 F.— 59 
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States voluntarlly appears In a court of justice, it at the same time voluntarily 
submits to the law, and places Itself upon an equality with ottier litlgants." 

So, also, in Mountain Copper Co. v. U. S. (C. C. A. 9th Cir.) 142 

Fed. 629, 73 C. C. A. 625, this language is used : 

"It Is tbe well-establislied law that, when the govemment cornes Into court 
asserting a property riglit, it occupies the position of any and every other 
sultor. Its rights are precisely the same; no greater, no less" (clting cases). 

And in Ash's Estate, 202 Pa. 422, 51 Atl. 1030, 90 Am. St. Rep, 
658, the presumption was applied to the sovereign state of Pennsyl- 
vania : 

"When the eommonwealth cornes into Its courts, It is subjeet like ail other 
sultors to the established rules of évidence. It must meet the burden of proof , 
its évidence must be relevant, material, the best attainable, and must be pre- 
sented in due order under the regular rules of procédure. In ail such respects 
it stands upon the same footing as ordinary litigants. Statutes of limitation 
do not apply to it, because the masLm, 'nuUum tempus occurrit régi,' though 
probably in its origiu a part of royal prérogative, bas been adopted in our 
jurisprudence as a matter of important public poliey. But rules of évidence 
and légal presumptlons are not changed for or against the state as a sultor. 
A statute of limitation is a législative bar to the right of action, but the pre- 
sumption of payment from the lapse of time is not a bar at ail, but slmply a 
raie of évidence, affecting the burden of proof. Miller v. Williamsport Over- 
seers, 17 Pa. Super. Ct. 159. It is of équitable origin, founded on expérience 
of tlie ordinary course of bustaess and human affairs, and adopted by the law 
in the interest of repose and the ending of litigation. ïhere is no good reason 
why it should not apply to the eommonwealth just as other légal rules and 
presumptlons do. And so it bas been ruled." 

We need not multiply thèse citations ; let us turn to the two cases 
where the dicta are found that constrained the district judge to direct 
a verdict for the government. Neither of them décides the point, 
but both contain statements that support 'die ruling below. The 
first case is U. S. v. Williams, Fed. Cîis. No. 16,720, decided in 
1849 by Mr. Justice McLean at circuit. The facts were thèse: In 
1812 Williams bought land from the United States, and gave a mort- 
gage thereon to secure $3,200 of the purchase money in four annual 
payments. In 1844, about 28 years after the last bond fell due, the 
government filed a bill to foreclose. The principal défense was that 
in 1813 (during the War of 1812) the United States troops had donc 
much damage to the premises, and Williams asserted the right to set 
off this damage against the government' s claim, thus admitting the 
continued existence of the debt. In order that Congress might con- 
sider the equities of the matter, the trial was delayed, and in 1846 
an act was passed directing the Secretary of the Treasury to allow 
a crédit of $2,000 on the mortgage. Nevertheless, in his answer to 
the bill Williams set up that he should be allowed $4,000 instead of 
$2,000, giving as a reason that in 1817 the commissioners that were 
appointed under an act of 1816 to investigate similar claims had al- 
lowed him the larger sum. It appeared, however, that in 1831 the 
Treasury had rejected the allowance, and the circuit court decided that 
(because of this rejection) the award had not been final, and that the 
act of 1846 had conclusively fixed $2,000 as the amount to which he 
was entitled. Thereupon the matter was ref erred to a niaster to state 
an account, etc. 
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In his answer Williams had also relied upon the presumption of 
payment from the lapse of time. It appeared that he had paid no in- 
terest for more than 20 years before the bill to foreclose was filed, 
but it certainly appeared also that this fact was coupled with the ad- 
mission that the mortgage debt was still in existence; for he was 
making strenuous efïorts to hâve his war damages liquidated in or- 
der that he might set them ofï against the amount sued for and still 
unpaid. It was in such a situation of affairs that Mr. Justice Mc- 
I^ean said : 

■'The défendant, In his answer, relies upon paymeut from the lapse of time. 
But there is nothing in the case to render such a fact probable. Ail the cir- 
cumstances go to show that payment has not been made." 

This was enough. Since it appeared that payment had not been 
made, clearly the presumption was no longer a relevant matter; and 
therefore, when the opinion goes on to say: 

"If, therefore, the case stood between two indivlduals, and the presumption 
of payment from the lapse of time might be made, we suppose that no such 
presumption can be raised against the govemment. Lâches cannot be charged 
to it, under the statute or in any other form" 

— it is quite plain that thèse remarks, which are the foundation of the 
ruling now under review, were merely dictum. We think they do 
not show that the subject had received much considération, and we 
may perhaps suggest that the évident confusion in the mind of the 
learned justice between lâches and the presumption of payment is 
sufficient to warrant the inference that the remarks were probably 
made without sufficient reflection on the distinction between tliese 
two subjects. 

After the master reported, Williams appears to hâve renewed his 
contention, and a second opinion was delivered in 1850 (Fed. Cas. No. 
16,721), and substantially the same remarks were repeated by the 
learned justice: 

"It is also set up, as matter of défense, that from the lapse of 30 years which 
hâve transpired since this mortgage was exeeuted, there having been no pay- 
ment of interest wlthin 20 years, the court will présume the mortgage to hâve 
been satisfied. If this rule applied to the govemment, the facts in the case 
show that the money has not been paid. This clearly appears from the acts 
of the défendant, in applying to Congress, and in the préparation made to 
establish the offset to the mortgage. But lâches are not chargeable to the 
government. The statute of limitations does not run against it ; and on the 
same principle, the lapse of time affords no presumption of payment against 
the State." 

Hère again there appears to be sorae confusion of thought between 
a statute of limitation and the presumption arising from lapse of 
time, so that we think it safe to say that the subject of the presump- 
tion could not hâve had careful attention. In brief, having decided 
that the facts showed nonpayment, the learned justice déclares with- 
out need that, even if the facts had not shown it, the presumption 
of payment would not hâve arisen. It is no doubt true that dicta 
may, and do, differ in weight. Sometimes they seem to be dehberate 
expressions of opinion, and may differ but little from a solemn déci- 
sion; but when they are casual and apparently no more than exprès- 
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sions of a passing thought, even about a matter liaving some relevancy, 
we hâve high authority for laying them respectfully aside. 

In Pollock V. Farmers' Loan & Trust Company, 157 U. S. at page 
574, 15 Sup. Ct. 687, 39 L. Ed. -759, Chief Justice Fuller, speaking 
for the court, said : 

"Doubtless the doctrine of stare declsls Is a salutary one, and to be adhered 
to on ail proper occasions, but it only arlses Ib respect of décisions directly 
upon the points In issue. 

"The language of Chlef Justice Marshall, in Cohens t. Virginia, 6 Wlreat. 
264, 399 [5 L. Ed. 257] may profitably agaln be quoted: 'It is a maxlm not to 
be disregarded that gênerai e.xpresslons, in every opinion, are to be taken in 
connection with the case in whieh those expressions are used. If they go 
beyond the case, they may be respected, but ought not to control the judgment 
in a subséquent suit when the very point Is presented for décision. The reason 
of this maxim Is obvions. The question actually before the court is Investi- 
gated with care, and considered in its full extent. Otber princlples wbioli 
may serve to lllustrate it are considered in their relation to the case declded, 
but their possible bearing on ail other cases Is seldom completely investigated.' " 

_ And in CarroU v. Carroll, 16 How. 286, 14 L. Ed. 936, Mr. Jus- 
tice Curtis said : 

"If the construction put by the court of a state upon one of its statutes was 
not a matter in judgment, if it mlght hâve been declded either way wltliout 
aflfectlng any right brought iuto question, then, accordlng to the princlples of 
tlie common law, an opinion on such a question is not a décision. To make It 
so, there must hâve been an application of the .indlclal mlnd to the précise 
question necessary to be determlned to flx the rlghts of the parties and décide 
to whom the property in contestation belongs. And therefore this court, and 
other courts organized under the common law, bas never lield itself bound by 
any part of an opinion, in any case, which was not needfiil to the ascertnin- 
ment of the right or title in question between the parties" — quoting from 
Cohens v. Virginia, supra [6 Wheat. 264, 5 L. Ed. 257], and then going on to 
say: "The cases of Ex parte Christy, 3 How. 292, and Peck v. Jenness, 7 How. 
612 [12 L. Ed. 841], are an illustration of the rule that any opinion glven hère 
or elsewhere cannot be relied on as a binding authority, unless the case called 
for its expression. Its weight of reason must dépend on what it contalns." 

See, also, The Atalanta, 3 Wheat. 423, 4 L. Ed. 422 ; U. S. v. Joseph, 
94 U. S. 618, 24 L. Ed. 295 ; Wisconsin Railroad Co. v. Priée Coun- 
ty, 133 U. S. 509, 10 Sup. Ct. 341, 33 L. Ed. 687; Hans v. Eouisiana, 
134 U. S. 20, 10 Sup. Ct. 504, 33 L. Ed. 842; McCormick Machine 
Co. V. Aultman, 169 U. S. 611, 18 Sup. Ct. 443, 42 L. Ed. 875; 
Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. 
Ed. 1175; Bryan v. Bernheimer, 181 U. S. 197, 21 Sup. Ct. 557, 45 
E. Ed. 814. 

In the other case on which the district judge relied (U. S. v. Thomp- 
son, 98 U. S. 486, 25 E. Ed. 194), no question of presumption was 
either raised or decided. The single point was whether the Minne- 
sota statute of limitations was to be applied to the government, and 
the décision was in the négative. In the course of the opinion, Mr. 
Justice Swayne illustrated his reasoning in the foUowing paragraph: 

"The TJnited States possess other attributes of soverelgnty resting also ui,)on 
the basls of universal consent and récognition. They cannot be sued without 
their consent. TJnited States v. Clarke, 8 Pet. 436 [8 L. Ed. 1001]. If they 
sue, and a balance is found In favor of the défendant, no .ludgment can be 
rendered against them, either for such balance, or in anv case for costs. 
United States v. Boyd, 5 How. 29 [12 L. Ed. 36] ; Eeeside v. Walker, 11 How. 
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272 [13 h. Ed. 693]. A judgment in their favor cannot be enjolned. Hlll v. 
United States, 9 How. 386 [13 L.. Ed. 185], Laclies, liowever gross, eannot be 
imputed to tbem, United States v. Kirkpatrick, 9 Wheat. 720 [6 L. Ed. 199]. 
Tliere is no presumptlon of payment against tbem arising from lapse of time. 
United States v. Williams, supra. They can maintain a suit in tbeir own 
name upon a nonnegotlaWe claim assigned to them. United States v. White, 
2 mil (N. Y.) 59 [37 Am. Dec. 374]." 

This is ail there is — a passing référence to the dictum in U. S. v. 
Williams — and we think little indication is thereby afforded that the 
subject of presumption from lapse of time was either presented or 
considered. Indeed, the argument of counsel (98 U. S. on page 487, 
25 L. Ed. 194), States that "the real question" pressed upon the court 
was whether the situation should be governed by so much of the Ju- 
diciary Act as provides: 

"That tbe laws of the several states, except where the Constitution, treaties 
* * * of the United States shall otherwise require or provide, shall be 
regarded as rules of décision in trials at common law in the courts of the 
United States in cases where thev apply." Act Sept. 24, 1789, c. 20, § 34, 1 
Stat 92. 

And the opinion confirms the statement of counsel, for it déclares 
distinctly that this was "the only argument suggested by the learned 
counsel for the défendants in error." 

It seems to us impossible, therefore, to treat the remarks in the two 
cases cited as the équivalent of a considered décision, or even as a 
deliberate expression of opinion after argument and reflection ; and 
accordingly we feel justified in following the gênerai rule about the 
kind of évidence required from the United States, that has been 
established in the numerous cases referred to above. At another trial, 
the government will probably be able to offer évidence in reply to the 
presumption, and the whole controversy can be heard and decided. 
The record does not advise us why no évidence of nonpayment was of- 
fered in the présent trial. Apparently such évidence must hâve been 
available, but for some reason it was not produced. We may perhaps 
be wrong about this, however, for the évidence may hâve been contain- 
ed in a déposition that was ofïered by the government and excluded by 
the court ; but of course, as this exclusion was a ruling in favor of 
the Company, the correctness of that décision could not be brought 
up on this writ of error. 

For the reasons given the judgment is reversed, and a new trial is 
awarded. 



ILLINOIS SURETY CO. v. O'BRIEN. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1015.) 

No. 2631. 

1. Landlobd and Tenant iS=5l59 — Damages for Breach of Gr.ousD Lease — 
TiïLE OF Lessob. 

A ground lease for 97 years required the lessee to erect a building dur- 
tng the first year, and to seeure such agrecmeut he gave a surety l;()iHi. 
He failed to erect the building, and after two years tbe lessor tcrniiuated 
tho lease under Its terms for default in the payment of reut. Ileld, that 

4=9For other cases ses aame toplc & KBY-MUMBER In ail Key-Numbered Digests & Indexes 
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the measure of damages for ■which the surety was liablc for failure of 
the lessee to erect the building was net dlfflerent because the lessor was 
himself a lessee for 99 years, and iiot owner of the fee. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
573, 608, 611 ; Dec. Dîg. ®=»159.] 

2. Landlord and Tenant <S=»111 — Rent— Dutt of Landlord on Default. 

A landlord is under no obligation to a tenant or to his snrety to dé- 
clare a forfeiture of the lease and re-enter on a default in the payment 
of rent, at least unless the facts indicate that the tenant bas abandoned 
the lease. 

(Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. § 
336; Dec. Dig. <S=3lll.] 

3. Landloed and Tenant i@=>19914 — Action for Kbnt^— Défenses. 

That there was an outstanding lease having a short time to run on 
property leased for 97 years ia uot a défense to an action for rent against 
the surety for the second lessee, vvhere it is not shown that the first 
lessee was in possession or claimed the rigbt of possession, and the sec- 
ond lessee paid tlie rent for the time covered by the tirst lease without 
objection. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 701 ; 
Dec. Dig. ©=.1991/2.] 

4. Woeds and Phrases— "Lot." 

The word "lot," as used in building ordinances, Ueld to moan a parcel 
of land which, whether covcriiig more or less tlian a platted lot, is piir- 
chased or leased and theu oecapied as one parcel for building pnrposes. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Lot] 

5. Evidence ©=> io7— Pabol Evidence to Add to Lease. 

The fact that prior to the exécution of a long term lease of city prop- 
erty, which required the lessee to erect a building of designated dimen- 
sions and material, the les.see had contemplated building a hôtel on the 
property, which was known to the lessor, does not render paroi, évidence 
admissible to invalidàte the lease by showing that the building described 
therein was to be a hôtel, and that as such'it would be in violation of 
then existing building ordinances, where the use to be made of the build- 
ing was iiot statcd in the lease, but it was expressly provided that in Its 
érection tlie lessee should comply with ail laws and ordinances, and espe- 
eially where there is no évidence that the ordinances had in/ fact inter- 
fered with the érection of the agreed building. 

[EO. Note.— -For other cases, see Evidence, Cent. Dig. §§ 2025-2029; Dec. 
Dig. ©=437.] 

6. Oontracts <§=5l41 — Excuses fob Nonperfobmance — Illeqalitt. 

One who refnses to perform a contract on the ground that it is Illégal 
must carry the burden of showing the illegality, and it is not suflicient 
to create confusion and suggest doubts as to its legallty. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 461, 1760, 
1761, 1785; Dec. Dig. <3=>141.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; William R. Day, Judge. 

Action at law by P. C. O'Brien against the Illinois Surety Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

F. J. Wing, of Cleveland, Ohio, for plaintifl' in error. 

A. A. Stearns, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
EVANS, District Judge. 

^saFor other cases see same topio & KEY-NUMBER iu aU Key-NumbereU Digests & Indexe» 
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DENISON, Circuit Tudge. When this case was hère before 
(O'Brien v. Illinois Co., 203 Fed. 436, 121 C. C. A. 546) we reviewed 
the judgment which had sustained a demiirrer to the pétition. It then 
appeared that O'Brien had leased a certain lot to Nolan for 97 )rears, 
commencing in Janiiary, 1907; that Nolan, as lessee, had agreed to 
pay a specified rental and to erect at once a described building; that 
the surety company had guaranteed the performance of Nolan's 
promise to erect the building; that it had not been erected, and that 
the agreed rent had not been paid ; and that, for nonpayment of the 
rent, O'Brien had terminated the lease and re-entered. It was de- 
cided that O'Brien's damages against the surety company on its bond 
were to be measured by the value which the building, if erected, would 
hâve been to him as security for the performance of Nolan's rental 
and other covenants in the lease. After the case was remanded, an 
answer was filed and a trial on the merits had. It appeared that the 
building would hâve cost more than $7,000, and that the rents and 
other payments which had become due from Nolan before forfeiture 
and re-entry were $5,100, and, accordingly, O'Brien had judgment 
for $5,000, the full amount of the bond penalty. The surety company 
brings error, and the record présents four distinct questions. 

[1] 1. The fact proved to be that O'Brien was not the owner of the 
fee, but was himself lessee under a 99-year lease which had run 2 
years, and that his lease from the fee owner covered a larger lot, from 
the rear end of which a parcel vi^as eut out by his lease to Nolan. It 
is said that the measure of damages which we f ormulated on the first 
review contemplated its application as between the fee owner and 
the lessee, and is inappropriate for use between lessee and sublessee. 
Clearly, this would be true in many cases, and perhaps in the typical 
case of a short time lease. In such case, the value which the build- 
ing would add to the interest in the real estate held by the first lessee 
would be so much more contingent and practically uncertain than 
in a case where the building became a part of the fee that the difficulty 
of determining the damage would be much increased. When we come 
to consider the peculiar facts now involved, the différence between 
the case as we formerly supposed it to exist and as it does exist is 
not substantial, and there is no occasion to change the rule. A lease- 
hold interest for 97 years is often sold as readily as the fee; this 
building could not be expected to endure for more than 97 years ; and 
we think it is clear enough that such a building, both for purposes of 
rental and for purposes of resale, would add to the value of the estate 
of a tenant for 97 years practically as much as it would add to the 
value of the fee ; at any rate, the différence is so merely theoretical that 
we cannot think there was prejudicial error because the court did not 
observe such distinction as there may be. 

[2] 2. It is urged that O'Brien was at fault in not endeavoring to 
rerent the premises, and that damages should be minimized accordingly. 
The rental was payable quarterly, in advance. Nolan paid each of 
the four quarterly installments accruing duriiig the year 1907. He 
paid nothing during 1908, nor for the first quarter of 1909. O'Brien 
thereupon served notice of forfeiture. The lease provided that a 
60-day notice should be given, and that, during the 60 days, Nolan 
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might perform ail the conditions in default and thereupon be fuUy 
reinstated. During this 60 days, after notice served, the second quar- 
terly installment for 1909, payable in advance, became due. We can- 
not see that thèse facts give any room for the application of the rule 
of duty to minimize damages. It does not appear that Nolan had sur- 
rendered or abandoned the premises or forfeited his rights as tenant. 
His rights could not be eut ofif until the expiration of 60 days after 
notice served, and even if it be assumed that O'Brien might bave 
obtained possession earlier, he could not bave safely rerented until 
the close of the 60-day period. Defendant's position, then, amounts 
to a claim that a landlord is bound to proceed to take possession and 
rerent with reasonable promptness after the tenant bas made default. 
We think he is under no such obligation, even to the surety for the 
tenant — at least, unless the facts indicate that the tenant has aban- 
doned the lease. If there were abandonment, or something équivalent, 
we would hâve to consider what, if anv, duty to rerent fell upon the 
landlord ; not so, under the facts of this record. 

[3] 3. Proof was offered and refused to the effect tliat, at the 
date of the lease from O'Brien to Nolan, there was outstanding a prior 
lease from O'Brien — covering the premises, and having still six months 
to run — whereby Nolan's building opération would bave been em- 
barrassed and Nolan's surety was released. It is not made to appear 
that either Nolan or the surety company was ignorant of this prior 
lease or that they did not contract with full référence to it ; but, pass- 
ing this objection, there was nO' proof offered to show that the prior 
lessee was in possession, or claimed the right of possession, or did in 
the slightest degree interfère with anything Nolan desired to do-, and 
it affirmatively appeared that Nolan paid the rent for tlie entire first 
year, covering this six months period and never made any objection 
because of this alleged outstanding lease. Under thèse circumstances, 
there is no room to claim that either Nolan or the surety company 
was prejudiced. 

4. It is next and finally urged that the building ordinances of Cleve- 
land, in force at the date of the lease, forbade érection of the struc- 
ture which the lease contemplated, and hence that neither Nolan nor 
his surety can be held to respond for its nonerection. The lease con- 
tains an express agreement by Nolan that he will "at ail times com- 
ply with and fuUy obey ail lawful requirements, rules, laws, and or- 
dinances of ail lawfuUy constituted authorities in erecting said building 
and in using said premises" ; but we do not see that this covenant 
increased Nolan's existing légal duty. Evidentially, it shows that the 
sabject of ordinances was in the minds of the parties, and so it tends 
to strengthen the natural presumption that they did not intend by 
another paragraph of the lease expressly to provide tor the érection 
of a building which the ordinances made unlawful. This other par- 
agraph provided that Nolan should '"erect on said premises a brick 
building of fireproof construction, not less than two stories in height, 
having a frontage on Eighth strcet of not less than 60 feet, and a 
depth of not less than 50 feet ; the front of said building to be of 
pressed brick, with stone trimmings." The parcel leased to Nolan had 
a westerly frontage on Eighth street of 61.16 feet, and a depth, ex- 
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tending easterly, of 50.33 feet on one side and 52.39 feet on the other 
side. The parcel of which O'Brien was lessee, under the underlying 
lease, had a frontage of about 57 feet on the north side of Prospect 
Street, and ran back northerly about 207 feet to Alpha court or Alpha 
alley, and was bounded on the east by the public way, called Oak 
Place in the O'Brien lease and Eighth street in the Nolan lease. Pros- 
pect Street is assumed to be the full width, 66 feet or more, It thus 
appears that the Nolan parcel was practically the rear 60 feet of the 
O'Brien lot, and was bounded on the east and north by intersecting 
narrow public ways, and that the building contemplated was intended 
to cover substantially the entire parcel. 

For the purposes of this opinion we assume that those sections of 
the ordinances, which were offered in évidence and the rejection of 
which is covered by the assignments of error, were in force at the 
date of making the O'Brien-Nolan lease, and during the entire period 
permitted for erecting the buildings. They are said to contain three 
limitations inconsistent with the construction of the prescribed build- 
ing. Thèse are : (1) That a building designed and intended for a 
hôtel and fronting upon an alley must bave its front wall 30 feet 
distant from the opposite side of the alley, and that since Eighth 
Street was, at this point, only 16 feet wide (and hence an alley), the 
front wall must be 14 feet back from Eighth street, whereby the 
building could be only 36 feet deep, instead of 50 feet, as agreed; 
(2) that a building cannot occupy more than a prescribed percentage 
of the building site, which percentage is, in ail cases, less than would 
be occupied by this building ; (3) that behind every building a yard is 
required to be left of greater area than would be possible upon this 
parcel, if this building were put up. 

[4] Those provisions of the ordinance which are before us pré- 
sent many points of confusion, and it is difficult to say that they are, 
in ail material respects, intelligible. The first difficulty is to know 
what they mean by referring to a "lot." Does this mean (a) a parcel 
which is marked as a lot on some plat or subdivision ; or (b) a parcel 
which, whether covering more or less than a platted lot, is purchased 
or leased and then occupied as one parcel for building purposes; or 
(c) does the subdivision go further, so that the word may refer to a 
fraction eut out from a "lot" under the first or second meanings of 
the word? Considering together thèse ordinances which are before 
us, we believe the second meaning is the true one intended, and that, 
for the purposes of this case, the lot or building site involved is the 
one of which O'Brien was lessee, and which was from 57 to 50 feet 
wide, and extended back 207 feet from Prospect street. Since the 
parcel leased to Nolan is described as bounded on the north by the 
wall of an O'Brien building, it is clear that some part of the lot north 
of and jmmediately joining the Nolan parcel and extending across the 
width of the lot, had been built upon by O'Brien; but whether this 
building extended the entire 147 feet north to Prospect street is matter 
of conjecture. 

The next difficulty is as to the character of "Eighth street" or 
"Oak Place." The parties, O'Brien and Nolan, called it a street. One 
section provides that ail thoroughfares less than 30 feet in width (and 
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this was 16) shall be considered alleys, and if less than 16 feet shall 
be considered court ways. Another section provides that alleys ex- 
tending backfrom a fuU-width street shall, for ail purposes of the 
law, be considered streets for a distance of 66 feet, and, back of 
that distance, shall be considered court ways. In those sections bef ore 
us, there are références which show that building upon "court ways" 
is covered by other sections which were not put in évidence ; and hence, 
"alleys" and "court ways" are distinct from each other. Under the 
fîrst above définition, ail of "Eighth street" is an alley; under the 
second définition, none of it is. Whether thèse provisions are recon- 
cilable, or whether that part of Eighth street in question can be con- 
sidered an "alley," we do not find it necessary to décide, for the rea- 
sons hereafter stated. 

The next difficulty is as to the character of the O'Brien lot. The 
ordinance carefully defined four kinds of lots; and this lot is not 
within any one of the définitions. An "open lot" is one bounded upon 
ail sides by streets ; this clearly does not apply. A "corner lot" is one 
bounded on two sides by streets; even if "Eighth street' is not an 
alley, but constructively a street for 66 feet back from Prospect street, 
it is a street on the side for only part of the way — ^and a part 
not reaching the spot in question — and so the lot does not respond 
to this définition. A "through lot" abuts upon a street at each end; 
and this lot does not. An "interior lot" is bounded on one side by a 
street, and upon the other three sides by lot lines. This définition 
does not, at least with certainty, reach the O'Brien lot, bounded upon 
one side by a street, upon another side by a court, and upon a third 
side by a street — alley — court way; and since the main purpose of 
the restrictions now involved must be to secure light and air and easy 
and safe access for public and private purposes, it cannot be that such 
a boundary is the équivalent of mère abutting on an adjacent lot. 

The restrictions which require that only a certain percentage of 
the building site shall be occupied do not apply, both because the 
record does not show how much of the entire lot is or would be built 
upon, and because such rules, if any, as apply to other than corner 
lots are evidently modified by other sections not put in évidence. The 
provisions which require yards behind the buildings apply only, and 
with spécifie variations, to corner lots and to interior lots. It is rea- 
sonably sure that this is not a "corner lot" ; and, as stated above, we 
are not inclined to consider it an "interior lot." If it is, and if the 
required yard is not already in existence somewhere on the lot fur- 
ther north (a point not made to appear), we would hâve a provision 
requiring a yard at least 10 feet deep along Alpha court, thus narrow- 
ing, by 10 feet, the contract f rontage on Eighth street ; but this sec- 
tion further says: 

"Provided, tliat when a through lot extends to a publie or private alley or 
court way, the yard space for through. buildings of the third and f ourth grades 
shall be proportloned as a Une court between the buildings and the rcar Une 
of the lot. For buildings of other grades, see sections 753 and 757." 

Section 753 is in évidence and is foreign to the subject; section 
7S7 is not in évidence. In this proviso, it seems quite apparent that 
"through" is a tnisprint for "interior," because it is contained in a 
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section referring only to interior lots; and, if so, it refers to such a 
lot as this, if this is an interior lot at ail. If, therefore, this section 
refers to this lot, its true application must be found in the proviso; 
but we can make no further progress, because the proviso, without 
help outside of the record, is quite unintelligible. 

Buildings are divided into six grades. It is enough to say — select- 
ing merely illustrative uses — that a hôtel is in the second grade, an au- 
tomobile garage in the sixth, and the requirement for 30 f eet between 
the building front and the opposite side of an alley applies to the sec- 
ond class, and not to the sixth. If, therefore, the building in ques- 
tion was to be a hôtel (and if Eighth street was an "alley") the front- 
age would hâve to be withdrawn 14 feet from Eighth street; but 
if the building was to be (e. g.) an automobile garage, this restriction 
did not apply and the building could be made full size. 

[5] It is sought to fix the building as coming within class 2 by 
oral évidence which, taken at its best, tended to show that, before the 
making of the O'Brien-Nolan lease, Nolan had plans prepared for 
this building as a hôtel, and that O'IBrien knew of thèse plans. This 
évidence falls short of establishing that the building contract was in- 
valid. O'Brien and Nolan made a written contract for the érection of 
a building of a certain area, height, and of certain materials, struc- 
turally appropriate for hôtel or for garage or other permitted use. 
In the same connection, they agreed that in its érection the building 
ordinances should be observed. Thèse ordinances (perhaps) forbade 
the building, if it was a hôtel, but (certainly) permitted, if it was a 
garage. Whatever the intentions of the parties that it was to be a 
hôtel, there was no contract upon that subject. Nolan was at full 
liberty to change his mind and to erect and use the building for any 
permitted purpose. This is additionally évident from a subséquent 
clause (16) of the lease, providing that "if a hôtel should be conducted 
in the building" certajn otherwise applicable restrictions should be 
waived. Even defendant's answer does not claim that there was any 
agreement that the building should be a hôtel, but says that it should 
be classified according to its intended use. Under thèse circumstances, 
to say that the contract was unlawful because the prior talks showed 
it really was for a hôtel, and not for (e. g.) a garage, is to vary a writ- 
ten contract by paroi évidence of preceding negotiations. We think 
this évidence was properly rejected; but, for the reasons to be stated, 
we do not regard the question as very important. 

We hâve gone at length into thèse ordinance conditions for the 
purpose only of making clear the situation which we regard as con- 
trolling, viz., tliat, even if the intent to make the building a hôtel should 
be incorporated into the contract, we cannot say that the ordinances 
made the building contract unlawful. The utmost which can be said 
is that the right of érection was doubtful and the attenipt miglit pro- 
voke a controversy with the authorities. What the outcome might 
be no one could tell. If such vague and confused provisions are to 
be enforced at ail, a large administrative discrétion must exist. Fur- 
ther, such building codes are subject to summary change or suspen- 
sion by the local Législature, and it is matter of common knowledge 
that such changes or suspensions are often made to avoid cases of 
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hardship. Still further, such building codes, or portions of them, 
often continue by common consent in a dead-letter condition; and 
this is especially so where, as hère, they undertake to prevent the real 
estate owner from making full use of his land, and where, to that 
extent, their constitutionahty is, as hère, a mooted, but unsettled, ques- 
tion. Still further, although Nolan was sworn as a witness for de- 
fendant, he made no claim that the ordinances had, in f act, been f ound 
in the way of his agreed building ; nor does it in any way appear that, 
either because of their attempted enforcement or by the raere effect 
of their silent existence, they did in fact operate as an obstacle. 

[6] We hâve, then, a case where Nolan agreed to erect a building, 
where the surety company, for a considération, guaranteed that he 
would do so; where both principal and surety were equally charge- 
able with notice of any ordinances which might interfère with the 
plan ; where the contract expressly agreed to observe the ordinances, 
and so must hâve been made either in the belief that the ordinances 
did not apply to the specified building or that, if they did, they would 
not be enf orced or would be changed ; where, at the most, the thing 
agreed to be done was not against good morals or against any gên- 
erai policy, but only against a régulation of doubtf ul validity ; where, 
upon the whole case it cannot be said that there was any violation 
even of such régulation, but only that there was a chance that the 
rule might be so construed as to create such conflict; and, finally, 
where there is nothing to indicate that the en forcing authorities ever 
claimed a violation, or that the claim was thought of until astute 
counsel developed it to meet the exigencies of the défense. Under 
the situation created by ail thèse concurrent conditions, the surety 
Company (an insurer rather than a surety) cannot be heard to dcny its 
liability on such ground. One who refuses to perform a contract be- 
cause it is illégal must carry the burden of showing such illegality; 
merely to create confusion and suggest doubts is not enough, and we 
cannot say that illegality does appear. 

None of the proof offered and rejected was put forward as creat- 
ing any issue of fact for the jury; and ail the argument in this court 
has been to the effect that the évidence, if accepted and believed, would, 
as matter of law, establish the invalidity of the contract. We theref ore 
do not consider whether there may lie unnoticed in thèse proofs some 
question of fact which might hâve been brought out as requiring sub- 
mission. 

The judgment is affirmed. 
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YOUNGB V. UNITED STATES. 

(Circuit Court of App«als, Fourth Circuit. June 12, 1915.) 

No. 1236. 

1, Ceiminal Law ®=358e — Coniunuancb — Disceetion — Ebview. 

A motion for a continuance Is addressed to the discrétion of the trial 
court, and Its action is not subject to review, unless such discrétion is 
abused. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent Dig. § 1311 ; Dec. 
Dig. <g=5586.] 

2. Cbiminal Law iSi»ô98 — Continuance — Absence of Witnesses — Dili- 

gence. 

Défendant, residing in the Southern district of West Virginia, was In- 
dicted at Olarlcsburg In the Northern district on October 9th. On October 
28th, he appeared before a commissioner of the Southern district and 
gave bond for his appearance in the Northern district on the first day 
of the next regular term; the recognizance not naming the place at 
whlch the court was to be held. On November 5th, without his knowledge 
or consent, the case was transferred to Philippi, where It was docketed 
on November llth, and called for trial the foUowing day. On the day the 
case was docl^eted he secured process for witnesses, and when the case 
was called for trial moved for a continuance because of thelr absence. 
Such witnesses were in différent states and travellng from one place to 
another, and thelr testlmony was material. Held, that the refusai of a 
continuance, because due diligence to procure the attendance of the wit- 
nesses had not been used, was erroneous. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dig. §§ 1335- 
1341; Dec. Dig. <S==>598.] 

8. Cmminal Law <®=:ïQ49 — Tbœal — Adjournment — Absence of Witnesses. 
Where défendant was forced into trial over his protest, after he had 
filed an affidavlt as to the materlallty of absent witnesses, the Impossi- 
billty of securing them, the exercise of due diligence on his part, and 
his inablllty to prove the facts by any other witnesses, the request of 
his counsel, at the close of the govemment's case, that the trial be pro- 
longed untH the next day to enable hlm to procure the présence of two 
witnesses, whose présence he believed he would be able to secure, should 
hâve been granted, and it was prejudlcial error to deny his motion. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. §§ 1512- 
1515 ; Dec. Dig. <®=oe49.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

Eugène L,. Younge was convicted of an ofïense, and he brings er- 
ror. Reversed, and new trial awarded. 

Charles M. Murphy and A. G. Jenkins, both of Philippi, W. Va., 
for plaintifï in error. 

S. W. Walker, U. S. Atty., of Martinsburg, W. Va., for the United 
States. 

Before PRITCHARD and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

WADDILL, District Judge. On the 9th day of October, 1913, the 
grand jury of the United States for the Northern district of West 
Virginia, at Clarksburg, returned an indictment against the plaintiff 

^=9For otber eues se* sama topic £ KBT-NUMBBR In ail Key-Numbered Disests & Indexas 
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in error, hereinafter called the défendant, for violating Act Cong. 
June 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 1913, §§ 8812-8819), 
commonly known as the "White Slave Act." 

The indictment contained three counts ; the first charging that the 

défendant did, on the day of September, 1912, within the ju- 

risdiction of said court, knowingly, uniawfully, and feloniousiy trans- 
Dort and cause to be transported, and aided and assisted in obtaining 
transportation for and in transporting, Mabel S. Rome, a woman, in 
interstate commerce, from Parkersburg, in the state of West Vir- 
ginia, to Marietta, in the state of Ohio, for the purpose of prostitu- 
tion, debauchery, and other immoral purposes, with intent to entice 
and compel the said Mabel S. Rome to bccome a prostitute, or give 
herself up to debauchery, and to engage in immoral practices. The 
second count covered the same transaction, and charged the défend- 
ant with procuring or assisting in procuring a railroad ticket for the 
said Mabel S. Rome, to make the trip between Parkersburg, W. Va., 
and Marietta, Ohio, for the purposes af oresaid ; and the third charged 
him on said date with uniawfully and feloniously persuading, induc- 
ing, and coercing, and assisting in persuading, inducing, and coercing, 
the said Mabel S. Rome to make the trip aforesaid, for the purposes 
aforesaid. 

On the retum of the indictment, a capias was awarded by the court 
against the défendant, returnable forthwith bef ore said court at Clarks- 
burg to answer the indictment. Upon this capias the marshal made 
return on the lOth of October, 1913, that he was unable to find the 
défendant in his district ; and on the 9th day of October, 1913, the 
court al90 entered the following order: 

"And it Is ordered that the clerk of thls court do make a copy of the In- 
dictment in this case, and send same to the United States attorney for the 
Southern district of West Virginia." 

On the 28th day of October, 1913, the défendant appeared before 
a United States commissioner for the Southern district of West Vir- 
ginia, and entered into a recognizance in the sum of $2,000, condi- 
tioned for his appearance before the District Court of the United 
States for the Northern District of West A/'irginia, on the first day of 
the next regular term thereof, to answer the indictment. 

On the 5th day of November, 1913, the following order was en- 
tered at Clarksburg: 

"On motion of the district attorney of the United States, and for reasons 
appearing to the court, It is ordered that this case be transferred and re- 
mltted from this court to the District Court of the Uuited States for the North- 
ern District of West Virginia, sittiiig at Phllippi, for further proceediugs to 
be had therein." 

On the llth day of November, 1913, the court, sitting at Philippi, 
entered the following order: 

"This day came as vvell the attorney of the United States as the défendant, 
Eugène L. ïounge, in person and by lils attorney. ïhereupon the district at- 
torney of the United States presented to the court the original indictment 
and a transcript of the record lu this case from the District Court of the 
United States for the Northern District of West Virginia, sitting at Clarks- 
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burg, and on, hls motion it Is ordered that said transcript be filed, and sald 
cause docketed in this court for furtlier proceedlngs to be had therein." 

On the next day, the 12th of November, the case was called for 
trial, and the défendant, upon his arraignment, moved the court for 
a continuance, and filed in support thereof his afïidavit to the efïect 
that he was not ready to go to trial at that time, that he had been 
unable to get his witnesses, that it was the first calling of the case, 
and that he had had no time to confer with counsel and locate his 
witnesses, and that his witnesses were scattered ; that one of his wit- 
nesses, according to his best information, was in Ohio, another in the 
Southern district of West Virginia, and another in North Carolina; 
that the évidence of his witnesses was material; that he was unable 
to prove the same f acts by any one else, and that he could not saf ely 
go to trial without their présence ; that his motion was not made for 
delay, but for the purpose of enabling him to hâve his witnesses 
ready to meet the government's charges; that he had used due dili- 
gence to ascertain their whereabouts and procure their attendance, 
without success. The court overruled the defendant's motion, and 
proceeded with the trial, and he thereupon pleaded not guilty. 

The government introduced as witnesses only the said Mabel S. 
Rome, the female mentioned in the indictment, and her mother, and 
the défendant testifîed in his own behalf. The trial resulted in a ver- 
dict of guilty, upon which the court entered judgment, and sentenced 
the défendant to three years in the penitentiary. During the progress 
of the trial, and at the conclusion of the government's testimony, the 
défendant, by counsel, advised the court that he had been endeavor- 
ing during the day, over the phone, to procure the présence of two 
witnesses from Parkersburg, whose attendance he felt he could pro- 
cure by the next morning, and asked the court to postpone the further 
hearing of the trial until the next morning, which the court overruled, 
and the défendant excepted. From the judgment rendered on the 
verdict this writ of error was sued out. 

The défendant makes four assignments of error — the first, to the 
action of the court in ref using to grant a continuance ; second, to the 
action of the court in allowing certain remarks to be made by the 
district attomey to the jury, pending argument; and the third and 
fourth, to the court's action in overruling the motion to set aside the 
verdict and grant a new trial, and entering judgment on the verdict. 

[1] In the view taken by the court, it will not be necessary to pass 
on the assignments of error other than the first, which relates to the 
court's action in ruling the défendant into trial, and refusing to post- 
pone the hearing after the government's witnesses were examined, as 
requested by the défendant. The law governing fédéral courts upor. 
applications for continuances is well settled, namely, that such motions 
are addressed to the discrétion of the trial court, and its action is not 
subject to review, unless it be shown that the exercise of discrétion was 
abused. Isaacs v. United States, 159 U. S. 487, 489, 16 Sup. Ct. 51, 
40 L. Ed. 229, and cases cited. In that case, Mr. Justice Brown, 
speaking for the Suprême Court, noted that 49 days before a case 
was called for trial the défendant made application, which was grant- 
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ed, to hâve a witness summoned at the expense of the government, 
but did not thereafter show ofher diligence, or that any attachment 
was asked for to secure the présence of the witness, although the 
trial continued several days, or make explanation why the subpœna 
asked for was not served ; and he especially emphasized the f act that 
the defendant's affidavit failed to show that he could not make the 
same proof by other witnesses, or go safely into trial without the 
witness in question, and that it was apparent in the affidavit tliat ail 
that the witness could prove was established by other testimony, in- 
cluding that of the défendant, and hence that there was no error com- 
mitted by the lower court in denying the motion for a continuance, 
and in ruling the défendant into trial. 

In the présent case the government's proof is to the eiîfect that the 
défendant and the prosecutrix both resided at Clarksburg, W. Va. ; that 
the accused, in contemplation of a trip to a iishing camp on the Kan- 
awha river, some six miles above Parkersburg, W. Va., arranged 
with the prosecutrix, whose transportation he provided for, that she 
would go to Parkersburg, a distance of some 80 miles, where he would 
join her, and they would go to Marietta, Ohio. Accordingly, in the 
latter part of August or first of September, 1912, the arrangement 
was carried out, she leaving Clarksburg, and he joining her at Park- 
ersburg, and then they proceeded by street car to Marietta, Ohio, 
where they spent the night and part of the following day together, 
when the défendant left Marietta, and she paid a visit to her uncle 
there, niaking the return trip home late in the evening of that day. 

The accused positively denied every statement of the government's 
witness, and that he had ever been with her to Marietta, or at any 
time had improper relations with her, and testified that during the 
time referred to he was at the fishing camp for a period of 10 days, 
and that he never left the camp from the time he arrived there un- 
til his departure for home, and that he was in the coinpany of a num- 
ber of friends at the camp, they being the witnesses whose testimony 
he desired. The importance of the testimony of thèse witnesses, as 
bearing on the merits of the case, as to the material parts of which 
said Mabel S. Rome and the accused alone testified, is quite apparent, 
and, if they corroborated the accused, would strongly tend to estab- 
lish his innocence. 

The learned judge of the lower court was of opinion that the de- 
fendant had not used due diligence to procure the attendance of his 
witnesses ; the court certifying in the order of the 12th of November, 
1913, overruling the defendant's motion for a continuance: 

"Tliat the défendant had made no attempt until the day before to hâve 
the witnesses summoned, or to procure their attendance." 

[2] While not unmindful of the necessarily large discrétion vested in 
trial courts in granting or refusing continuances, we are convinced 
that in this case, under its peculiar circumstances, prejudicial error was 
committed against the accused in ruling him into trial, as well as in 
refusing, after the trial had begun, as hereinafter shown, and the 
government had introduced its testimony, to postpone the f urther hear- 
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ing until the next morning, in order that the accused might secure the 
witnesses whom he had been able to locate by téléphone, during the 
progress of the trial. Ordinarily, to hâve delayed summoning wit- 
nesses until the day before trial would be inexcusable ; but under the 
facts in this case it by no means appeared that the accused could hâve 
summoned them earlier, or that he was advised of the place and time 
of trial in time to locate and secure the présence of his witnesses, who 
were scattered, or difficult of location, as the defendant's affidavit 
and the testimony shows. The défendant at the time of the trial re- 
sided in another judicial district, and in another portion of the state. 
He was indicted on the 9th day of October, 1913, at Clarksburg, in 
the Northern district of West Virginia, to which place a capias against 
him was made returnable. On the 28th of October, he appeared be- 
fore a United States commissioner of the Southern district of West 
Virginia, and gave bond for his appearance before the District Court 
of the United States for the Northern District of West Virginia on 
the first day of the next regular term thereof. The recognizance, 
however, did not name the place at which the court was to be held, 
and presumably it would hâve been at Clarksburg, where the case was 
pending. The theory of the government is that it referred to the next 
term of the court for the Northern district of West Virginia, wher- 
ever it might be held. 

After the exécution of this recognizance, on the Sth of November, 
1913, the case, without the defendant's knowledge or consent, was 
transferred to Philippi, at which place it was docketed on the llth 
of November, 1913. There was evidently some uncertainty as to 
where the défendant was to appear. The place, manifestly, should 
hâve been stated in the recognizance. Until the Sth day of November, 
the case was pending at Clarksburg, and was never in Philippi until 
the llth of November, 1913, the day before the trial. The record 
is silent as to any knowledge on the part of the défendant of the 
removal of the case from Clarksburg to Philippi. The défendant lived 
several hundred miles away, and, assuming that he was informed 
with reasonable promptness of the transfer of the case from one place 
to the other, still only seven days intervened from the time of removal 
until the trial, and it would hâve been extremely difficult within that 
time for him to hâve gotten his witnesses together, and secured their 
présence, if indeed he knew when they would be needed, until the 
case was docketed at Philippi. He appeared in court on the very day 
the case was docketed, and secured process for his witnesses ; but it 
was toc late to get them there the next day. Whether he could hâve 
secured process earlier — that is, before the case was docketed there at 
Philippi — may be questioned ; but so it is he did secure his process the 
fîrst day the case was docketed, and it is entirely clear, taking into ac- 
count the time between the removal of the case from Clarksburg and its 
docketing in Philippi, and the location of witnesses whose présence was 
desired, namely, persons in différent states, and traveling from one 
place to another, that by no reasonable exercise of diligence on his 
part could he hâve secured their présence on the day the case was 
tried, namely, the day after it was docketed. 
223 F.— 60 
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[3] Furthermore, during the progress of the trial, and after the 
government had completed its testimony, defendant's counsel informed 
the court that he had been trying ail day over the phone to get two 
witnesses from Parkersburg, and that he believed he would be able 
to secure their présence in court next morning, and asked as a mat- 
ter of fairness that the court prolong the trial until the next day for 
that purpose, which motion the court overruled. 

Under the circumstances of this case, it seems to the court that this 
motion likewise should hâve been granted, and that it was prejudicial 
error not so to do. The défendant had been forced into trial over his 
protest, after he had filed an affidavit as to the materiality of his wit- 
nesses, the impossibility of securing them, the exercise of due dili- 
gence on his part to secure their attendance, and his inability to prove 
the facts by any other witnesses, they being witnesses the materiality 
of whose testimony, if as claimed by the défendant, was manifest. 
But little inconvenience would hâve been caused by the postponement 
of the trial until and completing it on the next day. The défendant 
should at least hâve had a chance to secure thèse two witnesses, as 
he had not had opportunity to procure the others. 

For the reasons stated, the action of the lower court will be re- 
versed, and a new trial awarded to the plaintiff in error. 

Reversed. 



MILLER, Internai Revenue Collector, et aL v. SNAKE RIVEE 
VALLEY R. CO. 

(Circuit Court of Appeals, :Ninth Circuit. May 26, 1915.) 

No. 2588. 

Inteenal Revejs'L'E <S=oQ — Excise Tax on Coeporations — Coepobation "En- 
GAGED IN Business." 

During the greater part of the year 1910 plaintifl:, a railroad Company, 
owned a liue of railroad wliich, with its roUing stock and equipment, 
was leased and operated by tlie lessee, wliich was obligated by the lease 
to pay ail expansés of maintenance and renewal, taxes on the property, 
and other incideutal expenses, but was entitled to retain from the rental 
the cost of certain permanent improvements made. During such time 
the lessor maintained its offices, transferred stock, coUected and de- 
posited the rental, and expended such sums as were necessary in main- 
taining its corporate existence, including the state corporation tax. 
Before the end of the year the lease was canceled by mutual consent, and 
the lessor immediately sold and transferred ail of the property, and from 
the proceeds paid its bonded and other indebtedness. Ilelâ, that the 
lessor was not "engaged in business" during the year, within the mean- 
ing of Corporation Tax Act Aug. 5, 1909, c. G, § 38, 30 Stat. 112 (Comp. 
St. 1913, § G300), and that it was not subject to the excise tax imposed 
thereby. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dig. ®=59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Engage.] 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

(fcsjFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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Action at law by the Snake River Valley Railroad Company against 
M. A. Miller, Collector of Internai Revenue for the District of Oregon, 
and David M. Dunne, ex-Collector. Judgment for plaintiff, and de- 
fendants bring error. Affirmed. 

Clarence L. Reames, U. S. Atty., and E. A. Johnson, Asst. U. S. 
Atty., both of Portland, Or., for plaintifïs in error. 

W. W. Cotton, Arthur C. Spencer, and W. A. Robbins, ail of Port- 
land, Or., for défendant in error. 

Before GIDBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. At the times hereinafter mentioned the 
Snake River Valley Railroad Company, a corporation organized and 
existing under the laws of the state of Oregon, was the owner of a 
line of railroad extending from the town of Wallula to the town of 
Grange City in the state of Washington. On the 29th day of June, 
1907, the Company leased this line of railroad, together with ail equip- 
ment and appurtenances of every kind and nature whatsoever to the 
same belonging or appertaining, to the Oregon Railroad & Navigation 
Company for the term of five years from and after the Ist day of July, 
1907. Under the terms of this lease the lessee agreed to operate the 
railroad, and to pay ail expenses of opération, maintenance, repairs, 
and renewals, and ail incidental expenses connected therewith, includ- 
ing taxes and assessments levied against the demised premises. The 
lessor agreed to repay to the lessee, with interest at the rate of 6 per 
cent, per annum, ail sums advanced by the lessee upon the request 
of the lessor or necessarily expended by the lessee for additions and 
betterments to the demised premises, or for the purchase of locomo- 
tives, cars, and other equipment for use upon the railroad or in connec- 
tion therewith, and the lessee was authorized to retain out of the rentals 
payable to the lessor any sums owing from the lessor for thèse pur- 
poses, together with interest. The annual rental of $140,000, less dé- 
ductions for improvements and interest, was payable in semiannual 
installments of $70,000 each on the Ist day of June and the Ist day 
of December of each year during the term. The lease provided for 
a forfeiture in case of default on the part of the lessee, and also for 
its termination upon 60 days' notice in writing by either party to the 
other. The lease was terminated by mutual consent on the 23d day 
of December, 1910, and the demised premises were thereupon im- 
mediately conveyed to the Oregon-Washington Railroad & Naviga- 
tion Company. 

The présent action was instituted by the Snake River Company 
against the collector and ex-coUector of internai revenue for the 
district of Oregon to recover the sum of $870.70, corporate income 
tax paid by the Snake River Company to the collector under protest, 
under the provisions of section 38 of the act of August 5, 1909, com- 
monly known as the Corporate Income Tax Act. The sole question 
presented by the record is : Was the Snake River Company "engaged 
in business" during the taxing year 1910 within the meaning of tliat 
act? The question thus raised dépends upon the sufficiency of the 
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answer interposed by the défendants, to which a demurrer was sus- 
tained by the court below, and judgment given on the pleadings. A 
writ of error was sued out by the défendants to review this judgment. 
The défense interposed by the answer is well summarized in the brief 
of the plaintiffs in error as f oUows : 

"It Is alleged In the answer in thls case, and by the demurrer admitted, 
that during the greater portion of the tax year meutioned défendant in error 
was the owner of the line of railroad in its complaint described, with rolling 
stock and equipinent necessary to the opération thereof ; that during the year 
in question this company maintained gênerai oflices in the city of Portland, 
Or., and during that time maintained its corporate existence by the holding 
of stocliholders' meetings, and the élection thereat and appointment thereafter 
to its varions offices of corporate directors and oHicers, who on behalf of the 
corporation were engaged In coUecting the ineome and rents accruing by vlr- 
tue of the lease of its property aud otherwise, in the making of transfers of 
stock of the corporation, and in the management of tlie finances and invested 
funds thereof, and that during the ta.xing year mentloued, in addition to 
the usual and routine business of the Snake River Company, and through the 
agency of its lessee, and In accordance with the terms of its lease, It engaged 
in the construction of certain new warehouse railroad tracks, and of other 
railroad tracks Connecting the Une of railroad of the Snake River Railroad 
Company with the line and road of the North Coast Railroad Company; 
that it also construeted in the manner aforesaid a stock aud cattle rassage- 
way thereunder or tliereover; that before the expiration of the taxing year 
it was determined by the stockhoklers and offlcers aud directors of the Snake 
River Company that the lease theretofore made of ils property should be can- 
celed, and the property sold ; that during the taxing year In question this 
lease was canceled (the lease itself providlng for cancellation by either party 
thereto upon 30 days' notice to the other, but in tins case cancellation belng 
reached in less tlme by written agreement) ; that immediately after the can- 
cellation of the lease, and on the date of December 23, 1910, and during the 
tax year, the entire railroad, plant, and equlpment of défendant In error 
was sold ; that on the same day the proceeds of such sale, in the amount of 
over $2,000,000, were recelved by the Snake River Company; that prior to 
the closing of the taxing year the Snake River Company, out of the proceeds 
of such sale of its property, paid its total bonded indebtedness in the amount 
of $1,500,000, and retired the bonds representing the same ; that prior to the 
close of the taxing year, and out of the proceeds of the sale of its said prop- 
erty, the défendant In error company repaid to other railroad companies con- 
sidérable sums of money theretofore advanced to défendant in error by thèse 
other companies on account of construction work by défendant In error under- 
taken; and that, with other business done and transacted by défendant in 
error company during the taxing year in question, was the payment of state 
annual corporate license taxes, the maintenance of offices, the carrying of 
accounts in bank, and depositing thereln and withdrawing therefrom from 
time to tlme of sums of money, and generally ail such acts are usual and 
necessarily incident to such transaction of the business as is pleaded in this 
answer." 

Section 38 of the Corporation Tax Law (36 Stat. 112 to 117), 
provides : 

"That every corporation, • * • organized for profit and havlng a capi- 
tal stock represented by shares, • * * and engaged in business in any 
state, • * » shall be subject to pay annually a spécial excise tax with 
respect to the carrying on or doing business by such corporation, * * * 
équivalent to one per centum upon the entire net ineome over and above five 
thousand dollars received by it from ail sources during such year, exclusive 
of amounts received by it as divldends upon stock of other corporations, 
* • • subject to the tax hereby Imposed." 



MILLER V. SNAKE RIVEK VALLEY R. CO. 9^9 

This statute has been considered by the Suprême Court in the fol- 
lowing cases: Flint v. Stone Tracy Company, 220 U. S. 107, 31 Sup. 
Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; Zonne v Minneapolis 
Syndicale, 220 U. S. 187, 31 Sup. Ct. 361, 55 L. Ed. 428; McCoach 
V. Minehill Raiiway Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 
842. In speaking of its former décisions, in McCoach v. Mineliill Raii- 
way Company, the court said : 

"In applying this principle to the several cases then sub judice — in some 
of which tbe validity of the tax was challenged by the stockholders of cer- 
tain real estate companies whose business was principally the lioldiug and 
management of real estate — the court dealt, among others (Fliut v. Stone Tra- 
cy Co., 220 U. S. 170, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B,, 1312), 
with the Park Kealty Company, organized to 'work, develop, sell, couvey, mort- 
gage or otherwise dispose of real estate; to lease, exchange, hlre or other- 
wise acqulre property ; to erect, alter or improve buildings ; to conduct, oper- 
ate, manage or lease hôtels, apartment houses, etc. ; to make and carry out 
contraets in the manner specifled concerning buildings « » * and gener- 
ally to deal in, sell, lease, exchange or otherwise deal with lands, buildings 
and other property, real or Personal,' etc. At the time the bill was filed in 
that case the business of the Park Kealty Company related only to the man- 
agement and leasing of one hôtel. Others of the realty companies that were 
before the court were engaged in more extensive business transactions. The 
court held (page 171 of 220 U. S., page 357 of 31 Sup. Ct. [55 L. Ed. 3S9, Ann. 
Cas. 1912B, 1312]): 'We think it is clear that corporations organized for the 
purpose of doing business, and actually engaged in such activities as leasing 
property, collecting rents, managing office buildings, making investments of 
profits, or leasing ore lands and collecting royalties, managing wharves, divid- 
ing profits, and in some cases Investiug the surplus, are engaged in business 
within the meanlng of this statute, and in the capacity necessary to make 
such organizations subject to the law.' 

"Another case argued and decided at the same time, but separately re- 
ported, is Zonne v. MinneapolLs Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 
L. Ed. 428. In this case the court held that the corporation was not doing 
business in such wise as to make it subject to the tax imposed by the act of 
1909, because whlle originally organized for and engaged in the business of 
letting stores and otEoes in a building owned by it, and collecting and re- 
ceiving rents therefor, it had afterwards made a lease of ail lands belong- 
ing to it to certain trustées for a term of 130 years, and then had caused its 
articles of incorporation, whlch had been those of a corporation organized for 
profit, to be so amended as ta confine the purpose of the corporation to the 
ownership of the lands in question, subject to the lease, and 'for the conven- 
ience of its stockholders to receive, and to distribute among them, from time 
to time, the rentals that accrue, under said lease, and the proceeds of any 
disposition of said land.' The court said (page 190 of 220 U. S., page 362 ol 
81 Sup. Ct. [55 L. Ed. 389, Ann. Cas. 1912B, 1312]) : 'The corporation involved 
In the présent case, as originally organized and owning and renting an office 
building, was doing business within the meanlng of the statute as we hâve 
construed It. Upon the record now presented we are of opinion that the 
Minneapolis Syndicate, after the démise of the property and reorganization 
of the corporation, was not engaged in doing business within the meaning 
of the act It had whoUy parted with control and management of the proper- 
ty ; its sole authority was to hold the tltle subject to the lease for 130 years, 
to receive and distribute the rentals which might accrue under the terms of 
the lease, or t.he proceeds of any sale of the land if it should be sold. The 
corporation had practically gone out of business in connection with the prop- 
erty and had dlsqualified itself by the terms of reorganization from any 
actlvlty in respect to it' " 

In McQoach v. Minehill Raiiway Company : 

"The Minehill Company was incorporated by an act of the Législature of 
th» state of Pennsylvania, approved March 24, 1828 (P. L. p. 205), for the 
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purpose of constructlng and operating a railroad, witli appropriate powers, 
Including the power of eminent domain. Under thls charter a railroad was 
bullt and for many years operated. Under the authority of gênerai acts of 
the Législature, approved respect! vely April 23, 1801 (P. L. p. 410), and Feb- 
ruary 17, 18T0 (P. L. p. 31), the Minehill Company, in the year 189G, leased its 
entire railroad, with ail side tracks, extensions, and appurtenances of every 
kind, and ail roUing stock and Personal property of every description in use 
or adapted for use in, upon, or a bout the railroad (exceptlng some property 
Intended to hâve been described in a schedule annexed to the lease, but 
which. Is not described, no such schedule having been annexed), and also 'ail 
the rights, powers, franchises (other than the franchise of being a coniora- 
tlon), and privilèges which may novi', or at any time hereafter during the 
tlme hereby demised, be lawfully exerclsed or enjoyed in or about the use, 
management, maintenance, renewal, extension, altération, or improvement of 
the demised premises, or any of them,' unto the Philadelphia & Keading 
Railway Company for a term of 999 years from January 1, 3897, at a yearly 
rental of $252,612, that being équivalent to 6 i)or centum upon the capital 
stock of the Minehill Company. The lessee agreed to keep the road in good 
order and repair, keep It in public use and eflfieiently operate it, and return 
It to the lessor company at the expiration or other détermination of the lease. 
The Minehill Company agreed during the term of the lease to maintain its cor- 
porate existence and organization, and that when requested by the lessee it 
would 'put in force and exercise each and every corporate power, and do 
each and every corporate act which the Minehill Compauy might now, or 
at any time hereafter, lawfully put in force or exercise, to enable the rail- 
way Company (the lessee) to enjoy, avail itself of, and exercise every right, 
franchise, and privilège in respect of the use, management, maintenance, re- 
newal, extension, etc., of the property demised, and of the business to be there 
carried on.' It was provided that upon default in the payment of the rent 
reserved, or in the performance of certain other covenants, the lessor might 
déclare the lease forfeited and re-enter and repossess the demised premises. 
The lease further provided that the lessee might, under certain circumstances, 
abandon certain railway Unes, 'whenever It shall be found legally practicable 
to abandon so much of the said Unes of railroad, witliout working a forfei- 
ture or any impairment of the chartered rights and franchises of the Mine- 
hill Company as to its raiU'oads, or any part thereof, or without creating any 
liability on the part of the Minehill Company or the Railway Compauy, to 
the public or the commonwealth, for the nonuser of such portions of the 
railroad Unes.' In the event thus provided for the abandoned rails, machln- 
ery, etc., are to be sold and the proceeds turned over to the Minehill Company, 
and the annnal rental proportionately reduced. Pursuant to tbis lease the 
entire railroad and ail property connected therewith was turned over to the 
Reading Company, and since then bas been operated by that company, and 
the Minehill Company has not carried on any business in connection with the 
opération of it, It has, however, maintained its corporate existence and or- 
ganization by the annual élection of a président and board of managers, and 
this board has annually elected a secretary and treasurer. It receives annual- 
ly from the Reading Company the flxed rental called for by the lease, and it 
receives annually sums of money as interest on its bank deposits, and also 
maintains a 'contingent fund,' from wliich it receives annual sums as interest 
or dividends. And it annually pays the ordinary and necessary expeuses of 
malntaining its oflBce and keeping up the activities of its corporate existence, 
Including the payment of salaries to its offlcers and clerks. It keeps and 
maintains at its offices stockbooks for the transfer of its capital stock, and 
this stoclv Is bought and sold upon the market. The annual income from the 
contingent fund appears to be about $24,000, its annual payments tor state 
taxes about as much, and its expenditures for corporate maintenance alout 
$5,000." 

Under the foregoing facts it was held that the lessor company was 
not subject to the payment of the tax provided for in the corporation 
tax law. We hâve quoted at length from this case because of its 
dose analogy to the case at bar. That décision is décisive hère, in so 
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far as the mère ownership of the property, the maintenance of offices, 
the keeping up of its corporate existence, the transfers of stock, the 
collection of rents, and looking after investments by the lessor Com- 
pany is concerned. 

We will now consider briefly the points of différence between the 
two cases from the standpoint of the government. Our attention is 
first directed to the différence in the duration of the terms of the two 
leases ; the lease in the Minehill Case running for 999 years, and the 
lease in the présent case running for 5 years only. This distinction no 
doubt exists, but it is a distinction without a différence. If the lessor 
of a railroad is not engaged in business or operating the railroad under 
a lease for 999 years, for the very same reason it is not engaged in 
business or operating the railroad under a lease for 5 years; for, 
whether the lease be for a long term or a short term, the relations of 
the lessor and lessee to the demised premises are exactly the same. 
It is further suggested that the lease in the Minehill Case was author- 
ized by the Législature of the state of Pennsylvania. So hère the lease 
was authorized, or rather ratified, by the laws of the state of Wash- 
ington, unless the two corporations involved are competing lines, and 
there is no suggestion in the record that such is the case. Laws of 
1909, p. 698, §§ 1 and 2; Rem. & Bal. Code, §§ 8665 and 8666. It 
further appears that certain improvements were made by the lessee 
under the terms of the lease, such as constructing an overhead or 
underground crossing and making certain track connections. This 
work was done by the lessee and inured to the benefit of the lessor, 
as do ail permanent improvements on demised property, and the mère 
fact that the lessor paid for the improvements in the adjustment of 
the rent does not, in our opinion, constitute engaging in business. The 
only other distinction pointed out between the two cases is the sale 
of the property by the lessor and the payment of its indebtedness dur- 
ing the taxing year. Had the lessor been organized for the purpose 
of buying, selling, and leasing railroads, this sale would no doubt con- 
stitute engaging in business within the meaning of the law. But we 
do not understand that it was organized for any such purpose, and the 
mère sale of its property as an incident of ownership does not bring 
it within the statute. One reason for holding that the lessor was ex- 
empt from the tax in the Minehill Case was that the lessee company 
was doing the business as a railroad company upon the lines covered 
by the lease, and was taxable because of it, and the Corporation Tax 
Law does not contemplate double taxation in respect to the same busi- 
ness. So in this case the business of operating the railroad during 
the entire taxing year 1910 was conducted by the lessee or grantee. 
They were taxable because of that business, and to impose a like tax 
on the lessor would be double taxation, which the law does not con- 
template. 

We agrée with the court below, therefore, that this case cannot be 
distinguished from McCoach v. Minehill Railway Company, and the 
judgment is accordingly afifirmed. 
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PUGET SOUND TRACTION, LIGHT & POWER CO. v. HUNT et ux. 

(Circuit Court of Appeals, Ninth Circuit. May 24, 1915.) 

Na 2546. 

1. Street Ratltîoads <5:=>117 — Injuby in Collision at Ceossing — Action — 

Questions fob Jukt, 

In an action against a street railroad company to reeover for injuries 
sustained in a collision at a street crossing betwecn a street car and an 
automobile in wlùch plaintiffs were riding, wliere tlie évidence as to 
the speed of both the car and the automobile was dir(«;'tly in condiet, the 
Question of négligence and contributory négligence held properly sub- 
mitted to the jury. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 23D-257 ; 
Dec. Dig. ©=3ll7.] 

2. Negligsjsce <S=3l21 — Actions — Presumptions and Bueden of Peoof. 

In an action for Personal injury, even though négligence of tlie défend- 
ant is shown, tliere is no presumption tliat such négligence was tlie prox- 
imate cause of the injury ; but the burden in ail cases rests on plaintilf 
to establish such fact by évidence. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 217-220, 224- 
228, 271 ; Dec. Dig. <g=>121.] 

8. Appeal and Erbob <s=1064— Review — Instbltctions — Hakmless Eeeor. 

In an action against a street railroad company to recover for an Injury 
received by plaintifCs while riding in an automobile in a collision with a 
car of défendant at a street crossing, the charge of the court, while con- 
taining erroneous statements of the law, held not prejudicial to défend- 
ant in view of the évidence in the case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 
4221^224; Dec. Dig. ©=1064.] 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action at law by M. A. Hunt and Mary A. Hunt, his wife, against 
the Puget Sound Traction, Light & Power Company. Judgment for 
plaintiffs, and défendant brings error. Affirmed. 

James B. Howe and A. J. Falknor, both of Seattle, Wash., for plain- 
tif? in error. 

F. E. Hammond, J. M. Hammond, and T. F. Bevington, ail of Seat- 
tle, Wash., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was an action to recover damages 
for injuries to person and property resulting froni a collision betwecn 
an automobile and a street car at the intersection of Twenty-Seventh 
avenue and East Cherry street in the city of Seattle. The jury return- 
ed a verdict in favor of the plaintiffs in the court below in the sum of 
$500, and from a judgment on the verdict the présent writ of error 
was sued out by the défendant. To avoid confusion in the statement, 
we will refer to the parties as plaintiffs and défendant, as they are des- 
ignated in the pleadings and in the proceedings of the court below. 

^=:9For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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[1] Error is assigned to the refusai of the court to direct the jury 
to return a verdict in favor of the défendant and to the giving of cer- 
tain instructions duly excepted to by the défendant. Much of the brief 
on behalf of the défendant is devoted to a discussion bf the facts in 
the case, and our attention is directed to the numerous conflicts and 
discrepancies in the testimony. It will be conceded at the outstart 
that the testimony is extremely conflicting where it relates to matters 
of fact, as well as where it relates to matter of opinion only. Thus the 
différent witnesses estimated the speed of the street car at from 10 to 
30 miles per hour, and the speed of the automobile at from 8 to 30 
miles per hour, and the witnesses who placed the highest estimate on 
the speed of the street car placed the lowest estimate on the speed of 
the automobile, and vice versa. The testimony would, no doubt, war- 
rant a finding that the défendant was free from négligence, and the 
driver of the automobile guilty of gross négligence. It would likewise 
warrant a finding that both the motorman and the driver of the auto- 
mobile were violating the traffic ordinances of the city and endangering 
human life. But the only question with which this court is concerned 
under the first assignment of error is the single one : Did the testimony 
justify the submission of the case to the jury at ail? 

It appears from the testimony on the part of the plaintiffs that the 
automobile was driven north on Twenty-Seventh avenue immediately 
prior to the accident, and as the driver approached East Cherry street 
he slowed down to about 8 miles per hour. An apartment house on the 
corner at the street intersection obstructed his view, so that he could 
not see the street car approaching from the west until he had passed 
beyond the building, and there his view was again obstructed by a 
covered delivery wagon in the street. When he reached a point where 
he could see the street car, the front end of the automobile was within 
10 or 12 feet of the street railway track, and the street car was about 
180 feet from the crossing, approaching at a speed of 30 miles per 
hour. The driver of the automobile was of opinion that he could not 
cross over in front of the street car in saf ety, so he turned slightly to 
the left and applied the emergency brake. The automobile came to a 
stop within a few feet of the rail, but not in the clear, and was struck 
by the street car, causing the wreckage and in jury complained of. 

Under thèse facts the jury was warranted in finding that the défend- 
ant was guilty of négligence, and we think the question of contributory 
négligence on the part of the driver of the automobile was one of fact, 
and not of law. In cases of this kind the question of due care cannot 
always be measured in feet or in seconds. When confronted with 
danger, the driver of an automobile or other vehicle may not exercise 
good judgment, or pursue the safest or wisest course. The question 
is, not what might hâve been donc to avoid the accident, but what 
would an ordinarily prudent person hâve done under the like circum- 
stances and conditions. And we do not think it can be said as a mat- 
ter of law that a person approaching a street upon which street cars 
are running, with his automobile under control, running at a speed of 
8 miles per hour, is necessarily guilty of contributory négligence simply 
because he does not avoid a collision with a street car, violating traffic 
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ordinances and running wildly through the city at a speed of 30 miles 
per hour. Of course, as we hâve said, there was much testimony op- 
posed to this view, but we must accept the testimony most favorable to 
the plaintiffs in determining the question now bef ore us. 

Our attention is further directed to section 2531 of Rem. & Bal. 
Code, which provides as f ollows : 

"Every person who shall drive or operate * * * any automobile or 
motor vehicle » • • over any crossing, crosswalk or street interseetiou 
within the limits of any city or town, when any person is upon the sauie, at 
a rate of speed faster than one mile In fifteen minutes, * • * shall be 
guilty of a mlsdemeanor." 

This section vi^as intended primarily for the protection of foot pas- 
sengers at street intersections, and is only applicable when some per- 
son is upon the same. In this case no person for whose protection 
the statute was enacted was injured, and it was for the jury to say 
whether there was any person upon the crossing at the time, and 
whether the statute was at ail applicable. For thèse reasons we are of 
opinion that the court committed no error in submitting the case to 
the jury. 

[2] The court gave numerous instructions on the question of négli- 
gence, contributory négligence, and proximate cause, among which 
were the f ollowing : 

"You are Instructed that the law eonsiders the opération of a street car 
and the opération of an, automobile on a public street to hâve in tbem an 
élément of danger to the public, and when operated at an excessive rate of 
speed to be a menace to publie safety, and has therefore flxed a limit upon 
the speed at which they shall be operated in certain places, and when such 
vehicles are operated at a speed iu excess of that provision within the re- 
stricted district, and an injury is occasioned thereby, thett the law présumes 
that the injury was the resutt of the excessive speed, and casts the burden 
of proof upon such party to show that the injury, if an;/ was occasioned, was 
not the resuit of its or his negli-gence, and when both parties, the plaintiff 
and défendant, run at excessive rates of speed, it is for the jury to déter- 
mine the conduct or négligence of which was the proximate cause of the 
injury. 

"You are instructed that by ordinance of the city of Seattle it is provided 
that no person shall propel or cause to be propelled any street car within 
the business or settled residential districts of the city at a speed exceeding 12 
miles per hour, and that under the provisions of tliis ordinance the opéra- 
tion of a street car in the business or settled residential district in excess of 
12 miles per hour, in case of an injury resulting from such excessive speed, it 
would be presumed under the law that the company would be négligent in 
Its opération. In the considération of this ordinance it will be for you to 
détermine the speed at which the car was operated, and in determining 
whether or not the car was moving at an excessive rate of speed, you will 
take into considération whether the point at which the collision occurred 
came within the limited districts in the ordinance as above stated, which 
Imits the speed to 12 miles per hour, and if you fliid that it did, and the car 
was running to exceed 12 miles per hour, then it will be presumed in the 
iirst instance that the company was négligent if an injury resulted, and 
the burden of proof would be upon the company to show that it was in fact 
not négligent, even thoiigh the car was running at such excessive rate of 
speed, and that the injury occasioned was caiised ly the ncr/Uf/enee of the 
plaintiff as the proximate cause th^reof. But if you should fiud that the 
place was not within the district restricted in the ordinance, then you will 
détermine whether the car was running at such a reasonable rate of speed, 
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wliich of itself was not négligent, taking into considération ail of the sur- 
rounciings as disclosed by the évidence. 

"You are Instructed, llkewise, that under the law of the state the speed 
of an automobile in a city shall not be greater than 12 miles per hour, nor 
over a crosslng of a street or crosswalk wlthin the limits of any city at a 
greater si)eed than 4 miles per hour; and you are iustructed that if a per- 
son does drive an automobile in the restricted places in the city provided in 
the state statute at a greater speed than that pi'ovided, and an Injury should 
oceur, the presumption would be that the automobile driver was négligent, 
and the burden would shift upon the driver of the automobile under such cir- 
cumstances to show that the excessive speed was not the proximate cause of 
the injury, and therefore contributory négligence upon bis part. 

"So that you may fuUy understand thèse instructions in view of the clr- 
cumstances of this case, I wiU say that I mean that if you should flrid that 
the automobile at issue was driven by the plaintifl: at a greater speed than 
12 miles per hour on Twenty-Seventh avenue approaching Cherry street, 
and more than 4 miles an hour in crosslng Cherry street, aud an injury re- 
sulted, the presumption, of law would be that he was guilty of négligence; 
and if he seelis to recover for the injury resulting to himsclf the pre.sunip- 
tion would be that bis contributory négligence waa the proximate cause of 
the injury, and it would cast the burden upon him to show that bis négligence 
did not contribute to the injury as the proximate cause thereof. * » » 

"But if you should find that the plaintiff was driving along Twenty- 
Seventh avenue at a high rate of speed, and approached the street car track 
at an excessive rate of speed, as defined in thèse instructions, and that the 
street car coming down Cherry street approached Twenty-Seventh avenue at 
about the same time, and the automobile ran into the street car, and you 
believe by a fair prépondérance of the évidence that the speed at wbich the 
automobile was operating and the failure of the plaintiflf to observe the ap- 
proaching car was the proximate cause of the injury, and without v?hich it 
would not bave happened, under such clrcumstances the plaintilï's conduct 
would be, under the law, acts which contributed to the injury as the proxi- 
mate cause thereof, and he could not recover. * * * 

"The duties between the plaintiff and the défendant company were re- 
ciprocal with relation to the conduct that should bave been enjoyed or em- 
ployed by either of them, and it is for you to détermine which one was négli- 
gent with relation to the duty imposed in this case; and if you find that 
the défendant was négligent in the opération of its car, and that the plain- 
tiff was free from contributory négligence which contributed to the resulting 
injury as the proximate cause thereof, but that the injury and damage was 
the proximate resuit of the defendant's conduct, then you will return a 
verdict for the plaintiff In this case. 

"But if you believe from the testimony in this case that the plaintiff was 
négligent in the opération of bis automobile, and that bis négligence re- 
sulted in the injury complained of as the proximate cause thereof, then the 
plaintiff could not recover in this case, and your verdict must be for the de- 
fendant. * • » 

"In this case, If you should find that the défendant was not négligent, or 
that it was négligent, but that its négligence did not resuit in this injury as 
the proximate cause thereof, but that the contributory négligence of the 
plaintiff was the proximate cause thereof, then your verdict would be for 
the défendant In this case." 

Exception was duly taken to the italicized parts of the charge, where- 
in the court instructed the jury in substance that the law présumes 
that the négligence on the part of the défendant company was the 
proximate cause of the injury. As an abstract proposition of law this 
part of the charge is clearly erroneous. In every personal injury case 
the plaintiff must establish two propositions : First, that the défendant 
was négligent; and, second, the causal connection between the négli- 
gence and the injury complained of. Négligence is sometimes pre- 
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sumed, as in cases where the doctrine of res ipsa loquitur applies, or 
where there has been a violation of a statutory duty, but the proximate 
cause of an injury is never presumed. On this question there is no 
conflict of authority. See 29 Cyc. 600, and the numerous cases there 
cited. 

[3] Was this part of the charge prejudicial, and does it call for a 
reversai? Independently of the question of negHgence, there would 
seem to be no question as to the proximate cause of the injury in this 
case. The collision was not the resuit of mère accident. It resulted 
from négligence on the part of the défendant, négligence on the part of 
the driver of the automobile, or the concurring négligence of both. 
The Street car either crashed into the automobile, or the automobile 
crashed into the street car, and when the question of négligence was 
determined, the question of proximate cause followed as a matter of 
course. The court instructed the jury that there could be no recovery 
if the négligence on the part of the plaintiff caused or contributed to 
the injury, and that "the présomption would be that his contributoryi, 
négligence was the proximate cause of the injury." It will be observ- 
ed that the court hère fell into the same error by stating to the jury 
that the law presumed that contributory négligence of the plaintifïs 
was the proximate cause of the injury, and the charge was objection- 
able from the standpoint of the plaintiffs, as well as from the stand- 
point of the défendant. Of course, one erroneous charge does not or- 
dinarily counteract another ; but we think it can saf ely be said that the 
défendant was not prejudiced by the inadvertent use of the languago 
complained of , and that the resuit would not hâve been dififerent, had 
the objectionable words been entirely omitted. 

We reach this conclusion with the less hésitation because the défend- 
ant opposed the granting of a new trial on behalf of the plaintiffs in the 
court below, and from this we think we hâve a right to assume that the 
défendant was satisfied with the verdict, if, as a matter of law, the 
case should hâve gone to the jury at ail. 

We are of opinion, therefore, that there is no prejudicial error in the 
record, and the judgment is affirmed. 



BUITEHB^EUD et al. V. WOODMAN. 

In re BUTTERFIBLD et al. In re NATIONAIi BOAT & ENGINB 00. 

(Circuit Court of Appeals, First Circuit May 25, 1915.) 

Nos. 1103, 1104. 

1, Bankbtjptct <S=>181 — Validiit of Liens— Pi^dqe or Bonds foe Invaud 
Considération. 

A bankrupt corporation was formed to take over the property and busi- 
ness of a number of others. One of tbe constituent companies had executed 
a trust deed to claimant, which by agreement was not recorded. The prés- 
ident of sueh Company was one of the pronaoters of bankrupt and became 
its président, and claimant became one of its dlrectors. The property was 
conveyed to bankrupt as free of incumbrance, on a secret agreement be- 

<rs>For other cases see samo topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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tween the promoters and claimant tliat bonds of bankrupt would be sub- 
Btitoted for the trust deed, whieh agreement was carried ont ; the other 
directoi-s having no knowledge of the transaction or of the trust deed. 
Eeld, that the trust deed was invalid as against the bankrupt, and its 
surrender did not constitute a valid considération for the delivery of 
the bonds, and that such delivery was voidable for the further reason that 
It constituted a fraudulent préférence of a director at a time when the 
bankrupt was insolvent and known to be so by claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent EWg. §§ 259, 260, 
271, 273, 274 ; Dec Dig. ®=j181.] 

2. Bankruptcy ©=>181 — Validity op Lien— Pledge of Moetgage Bonds by 
coeporation. 

A pledge of its mortgage bonds by a bankrupt corporation as security 
for notes of another corporation, whose property bankrupt had taken over 
with an assumption of its indebtedness, held valid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 259, 260, 271, 
273, 274 ; Dec. Dlg. <S=>181.] 

8. Bankeuptct <S=164— Peovable Debts— Sueeendee of "Prej-eeence." 

A bankrupt corporation was indebted on notes to banks and others, 
Indorsed by claimant, and also secured by a pledge of its mortgage bonds. 
Claimant paid the amount due on the notes, which, with the bonds, were 
transferred to him. Eeld, that payments made by bankrupt on the notes 
within four months prior to the bankruptcy, and when insolvent, wlthout 
the knowledge of claimant, and without knowledge on the part of the 
holders of the insolvency, did not constitute voidable "préférences," which 
claimant was required to surrender before proving either the notes or 
bonds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 267; Dec. 
Dig. <S=3l64. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

4. Bankbuptcy <S=>334 — Secured Debts— Necessity of Proving. 

A créditer of a bankrupt corporation, whose debt is secured by a valid 
pledge of its mortgage bonds, is not required to prove his claim as a gên- 
erai creditor to entitle hlm to hâve his bonds partidipate in the mortgage 
fund. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 501-507; 
Dec. Dig. ©=334.] 

6. Bankeuptct <g=>205 — Validity of Liens— Right of Trustée to Oontkst. 

A trustée in bankruptcy, to whom mortgage bonds of the bankrupt hâve 

been pledged as security for the purehase price of property sold by him, 

has such an Interest as entitles him to contest the validity of other 

bonds, which, if allowed, would share In the mortgage fund. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 234, 303; 
Dec. Dlg. <S=205.] 

Appeal from, and Pétition to Revise Action of, the District Court 
of the United States for the District of Maine ; Clarence Haie, Judge. 

In the matter of the National Boat & Engine Company, bankrupt ; 
Walter I. Woodman, trustée. From orders disallowing claims of Wil- 
liam W. Butterfield and others (216 Fed. 208), claimants appeal, and 
pétition to revise. Reversed in part, and pétition dismissed. 

William D. Washbum, of Chicago, 111., and William Carpenter, of 
Muskegon, Mich. (Williamson, Burleigh & McLean, of Augusta, Me., 
on the brief), for appellants. 

^ss>Foi other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Robert T. Whitehouse, of Portland, Me. (xMbert S. Woodman and 
Woodman & Whitehouse, ail of Portland, Me., on the brief), for ap- 
pellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is an appeal f rom a decree of 
the District Court for the District of Maine, in a bankruptcy proceed- 
ing, disallowing a proof of claim for $88,000 of bonds, and froni a 
refusai to allow claims on $32,000 of bonds, and on $36,456.40 of 
notes, found to be valid obligations of the bankrupt, until certain al- 
leged préférences are restored to the bankrupt estate. 

[1] The circumstances with regard to the $88,000 of bonds are sub- 
stantially as follows : In January, 1909, the Racine Boat 2v'Ianufac- 
turing Company, a Michigan corporation, doing business in that state, 
had notes outstanding against it to the amount of $160,000, on which 
the claimant Butterfield was indorser, and, in order to secure him 
for his indorsements, a trust deed or mortgage of the company's 
property was executed and delivered to him. The trust deed was 
never recorded. It was withheld from record for the reason that, if 
recorded, it was believed it would impair the crédit of the company, 
and it was only intended to be availed of by the claimant in case the 
company was on its "last legs." But, as it does not appear that any 
creditors of the Racine Company were misled by its being withheld 
from record, or that any crédit was procurcd by the company in 
reliance upon the fact that its property was unincurabered, the original 
purpose that actuated the parties in withholding it from record seems 
to us unimportant. 

In the summer of 1910, W. J. Reynolds, président of the Racine 
Company, J. Q. Ross, its attorney, and H. S. Beardsley, a promoter, 
conceived the idea of taking over the property and business of the 
Racine Company, and that of several other boat companies and in- 
dividuals, and forming a corporation to be known as the National 
Boat & Engine Company. In pursuance of this plan, options were 
procured upon the plant and business of the Racine Company, and 
of other corporations and individuals. In September, 1910, the Na- 
tional Boat & Engine Company was organized under the laws of the 
state of Maine, and the properties upon which options had been pro- 
cured, including the Racine Company, were transferred to it. Thèse 
properties were appraised, and, on the basis of their appraisal, the 
stockholders in the old companies and the individual owners were to 
be paid in preferred stock and bonds of the National Company. The 
arrangement was that they should receive bonds at par, equaling 20 per 
cent, of the tangible assets transferred, and preferred stock equaling 
80 per cent, of those assets. The good will, patents, and trade-marks 
transferred were not treated as tangible assets, but, on the basis of 
their appraisal, common stock of the new company was to be issued 
in payment therefor. AU the debts of the companies and of the busi- 
nesses of the individual owners were assumed by the National Boat & 
Engine Company. 

Soon after the organization of the National Company, a resolution 
was adopted authorizing the issuance of bonds to an amount not 



BUTTERriELD V. WOODMAN 959 

exceeding $3,000,000, to be secured by a first mortgage running to 
the Astor Trust Company of New York, as trustée, and covering ail 
the property, real and personal, présent and future, of the corpora- 
tion. Thèse bonds were authorized for the purpose of "furnishing 
additional capital and of assisting in the purchase of manufacturing 
properties and equipment." The mortgage was executed, and on Jan- 
uary 18, 1911, was accepted by the trustée. Six hundred and ninety- 
eight thousand dollars of bonds were issued under this mortgage. Of 
thèse, $333,000 were deposited as collatéral to secure obligations of 
the Company ; the $88,000 and $32,000 of bonds hère in question con- 
stitute a part of that number. 

The property of the Racine Company was transferred to the Na- 
tional Company by warranty deed and bill of sale, in which no men- 
tion was made of the outstanding trust deed held by the claimant. The 
clainiant knew this, and it was understood between him and the pro- 
moters of the National Company that no mention of it should be made, 
either in the deed, bill of sale, or the prospectus of the National Com- 
pany that was to be issued, and upon which the bonds and preferred 
stock were to be sold. The reason for this was that it was secretly 
arranged between the claimant and the promoters that bonds of the 
National Company should be issued to secure him for his indorse- 
ments upon the obligations of the Racine Company, which the Na- 
tional Company had assumed. In furtherance of this understanding, 
confirmed by subséquent agreements relating to the same matter be- 
tween Butterfield and Reynolds, in which Reynolds purported to act 
as président for both the Racine and the National Companies, bonds 
of the National Company to the amount of $88,000 were delivered 
to Cross, Vanderwerp, Foote & Ross, as trustées, to secure Butterfield 
on his indorsements of the notes of the Racine Company, then 
amounting to about $41,000. Reynolds was also holden as indorser 
upon thèse obligations. The pétition in bankruptcy was filed against 
the National Company August 28, 1911. The bonds were dehvered in 
May, 1911, and within four months of the filing of the pétition. 

In the proof of claim for the $88,000 of bonds, the considération 
alleged is the surrender by Butterfield of the trust deed of January, 
1909. The trustée in bankruptcy contends that the trust deed is void, 
and was not a sufficient considération for the transfer of the bonds, 
and that the transfer of the bonds was voidable under well-known 
princifiles of equity, and as a préférence under section 60b of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 
1913, § 9644]). While the trust deed was known to be outstanding 
by Reynolds and the other promoters of the National Company, the 
évidence discloses that, in pursuance of the secret agreement between 
them and Butterfield, its existence was not made known to the board 
of directors of the National Company or its executive committee dur- 
ing the life of the company; and, as we are satisfied such was the 
f act, we are of the opinion that the company cannot be charged with 
the knowledge of Reynolds and the other promoters, although they 
were officers of the company, and that the trust deed was not a valid 
incumbrance on the property purchased from the Racine Company as 
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against the National Company, and did not constitute a valid con- 
sidération for the delivery of the bonds. 

At the time the bonds were dehvered, Butterfield was a director in 
the National Company, and the référée in bankruptcy and the Dis- 
trict Court hâve found that the National Company was then insolvent, 
and that Butterfield knew it to be so. The évidence fully warrants 
thèse conclusions, and they meet our approval. The validity of^ the 
mortgage, as to the personal property included therein, is in contro- 
versy; but it appears that, even if the mortgage should be held to 
include ail of the property, real and personal, of the National Com- 
pany, it would be inadéquate to pay the outstanding bonds, not in- 
cluding those hère in question, and that the $88,000 of bonds, if al- 
lowed, would not reduce the assets of the bankrupt estate available 
to pay the claims of the gênerai creditors. If, in view of thèse facts, 
the transfer would not be voidable as a préférence under section 60b 
of the Bankruptcy Act (Continental Trust Co. v. Chicago Title Co., 
229 U. S. 435, 444, 33 Sup. Ct. 829, 57 L. Ed. 1268; Root Mfg. Co. 
V. Johnson, 219 Fed. 397, 401, 135 C. C. A. 139), nevertheless the 
title of the claimant to thèse bonds cannot be sustained, for it would 
be inéquitable and a fraud upon the other bondholders to allow the 
claimant, a director of the company, to prefer himself by appropriat- 
ing property of the company to secure an antécédent debt on vv'hich 
he was holden, at a time when the company was insolvent (Richard- 
son v. Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 L. Ed. 516; Bradley 
V. Farwell, Eed. Cas. No. 1799; State Bank of Chicago v. Idaho- 
Oregon Light & Power Co. [D. C] 219 Fed. 583, 590; Clay v. Towle, 
78 Me. 86, 2 Atl. 852; In re Brockway Mfg. Co., 89 Me. 121, 35 Atl. 
1012, 56 Am. St. Rep. 401 ; Symonds v. Lewis, 94 Me. 501, 48 Atl. 
121). 

[2] We will now consider the rights of the claimant under the $32,- 
OOÔ of bonds and the $36,456.40 of notes, which the District Court 
found to be valid obligations of the National Company, but declined 
to allow until certain payments made by the bankrupt were returned 
to the bankrupt estate. Thèse claims are based on the following notes 
and bonds: 

The note of the Racine Company to the National Lumberman's Bank 
for $10,456.40, with interest, to secure which the National Company 
had pledged $12,000 of Astor Trust Company bonds. 

The note of the Racine Company to Mary E. McCracken for $9,- 
000, with interest, to secure which the National Company had pledged 
$10,000 of Astor Trust Company bonds. 

The note of the Racine Company to the Hackley National Bank 
for $10,000, with interest, to secure which the National Company had 
pledged $10,000 of Astor Trust Company bonds. 

The note of the Racine Company to George Boyce for $4,000, with 
interest — no security. 

The note of the Racine Company to the Old National Bank for 
$3,000 and interest — no security. 

Ail of the notes were indorsed by Butterfield, except those to Boyce 
and the Old National Bank, and as to them he stood as guarantor. 
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The notes were taken up by him in fulfillment of his obligation, and, 
together with the bonds, were assigned to him. 

[3] The alleged préférences consisted of the following payments, 
made within four months of the fihng of the pétition in bankruptcy: 
One of $1,543.50 to the National Lumberman's Bank, on the first 
note above described; one of $1,000 to the Old National Bank; and 
one of $1,000 to the National Lumberman's Bank, to take up a note 
given by Butterfield to the bank for the accommodation of the Na- 
tional Company, and which the National Company had assumed and 
agreed to pay. 

It is thus seen that the payments in question were not made upon 
the bonds, but upon the notes which the bankrupt had assumed, and 
upon which the claimant was holden as indorser, or stood in the re- 
lation of guarantor or surety for the National Company, and that 
the payments were made, not to the claimant, but to the holders of 
the notes. No contention is made that the holders of the notes knew 
that the National Company was insolvent. If it be conceded that the 
claimant knew the company was insolvent, the évidence does not sat- 
isfy us that he knew of the payments to the holders of the notes at the 
time they were made, or that they were brought about by his pro- 
curement. It is true that the claimant was benefîted by thèse pay- 
ments, but every payment made within four months before the filing 
of a pétition in bankruptcy is not a voidable préférence within the 
meaning of section 60b of the Bankruptcy Act; and the payments 
hère in question, having been made to the holders of the notes, who 
did not know that the company was insolvent, and the claimant not 
being aware of the transactions at the time the payments were made, 
and not having procured them to be made, they are not voidable préf- 
érences within the meaning of the act, and the $32,000 of bonds and 
the notes should hâve been allowed. 

[4] Furthermore, if the payments on the notes could be found to 
be voidable préférences under section 60b, that would not furnish a 
reason for refusing to permit the $32,000 of bonds to be allowed. 
The mortgage was executed and the bonds were delivered more than 
four months prior to the filing of the pétition in bankruptcy. The 
claimant does not seek to hâve the bonds allowed against the gênerai 
assets of the bankrupt, but against the property set apart by the 
mortgage to secure the bonds, and whether they are or are not per- 
mitted to share in the distribution of this fund will neither increase 
nor diminish the assets available to gênerai creditors. Indeed, the 
right of the claimant to hâve thèse bonds participate in the distribu- 
tion of the mortgage fund is in no way dépendent upon his right to 
prove an unsecured claim or an unsecured balance on a partially se- 
cured claim against the gênerai assets ; and, such being the case, the 
Bankruptcy Act furnishes no ground for not permitting the bonds 
to be allowed and to participate in the distribution of the fund set 
apart by the mortgage to secure them. Ward v. First National Bank 
of Ironton, 202 Fed. 609, 612, 120 C. C. A. 655 ; Courtney v. Fidelity 
Trust Co., 219 Fed. 57, 63, 134 C. C. A. 595; Yeatman v. Savlngs 
Institution, 95 U. S. 764, 767, 24 h. Ed. 589. 
223 F.— 61 
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[5] The trustée in bankruptcy was riglitly permitted to appear and 
contest the claim arising out of the $88,000 of bonds. It appears 
that ail the property of the bankrupt was sold by the trustée under an 
order of the District Court, free and clear of the Astor Trust Com- 
pany mortgage and of ail other liens upon the property, for the sum 
of $250,000; that $105,000 was paid in cash, and the balance secured 
by a pledge of Astor Trust Company mortgage bonds to the amount 
of $300,000; that the dividends received on thèse bonds out of the 
bankrupt estate were to be applied in payment of the purchase priée, 
and if the dividends were more than sufïicicnt to pay this balance, 
the overplus was to be delivered to the purchasers. If, therefore, the 
trustée, as such, had no interest entitling him to appear and défend 
against the allowance of the claim — a question not considered — the 
facts above disclosed show that, as pledgee of the $300,000 of bonds 
as security, he had a material interest in the controversy which enti- 
tled him to appear and défend against the claim. 

Whether the testimony of Reynolds, the président of the National 
Company, taken under section 21a of the Bankruptcy Act, was legally 
admissible as évidence on the claims hère in controversy, it is unrleces- 
sary to consider. The évidence was excluded by the référée, and in 
making up the record for review of the findings and rulings of the 
référée by the District Court it was stipulated between counsel for 
the trustée and the claimant that ail the évidence legally admitted by 
the référée on the proof of claim for $88,000 of bonds might also be 
used for the purpose of determining the other claims hère in issue, 
and that no further évidence should be offered or used for the pur- 
pose of the hearings and the détermination of the claims, including 
the claim on the $88,000 of bonds. In view of this agreement, the 
admissibility of the évidence becomes a moot question. 

In No. 1103, the decree of the District Court disallowing the claim 
on the $88,000 of bonds is affirmed. As to the claims on the $32,000 
of bonds and the notes, the decree is reversed, the case is remanded 
to the District Court, with directions to enter a decree in accordance 
with this opinion, and the appellants recover their costs of appeal. 

In No. 1104, the pétition to revise the action of the District Court 
in matter of law is dismissed, without costs. 



STEAKNS LIGHTING & POWER CO, et al. v. CENTRAL TRUST CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1915. On Pétition for 
Eeliearing, Juue SO, 1915.) 

No. 2618. 

1. Vendue and Purohasee ®::=>231 — Notice to Puhchasees— Mortgages— Re- 

COBDING "CoNVEÏAXCB"— "FiXTURE." 

How. Ann. St. Mich. 1912, § 10S56, provides that tlie term "conveyance," 
as used in tliat cbapter which relates to deeds aud mortgagcs, the record- 
ing thereof, etc., shall emhrace every instrument in wrlting by which 
any estate or Interest in real estate is created, mortgaged, or assigued, 
etc.. An electric light company, which gave a mortgage on ail proper- 

<Ê=3For other cases see sam» topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexe» 
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ty owned by it including real estate, leaseliold interests, power plants, 
etc., and ail property whicti it might thereafter acquire, then owned a 
power plant and generating machlnery situated upon real estate lield 
by it under a lease for 25 years, and it thereafter constructed an elec- 
trie transmission line, which was annexed to and piiyslcally conuected 
with such power plant. lield, that the record of the mortgage, vvlien duly 
recorded as a mortgage o£ real estate, was constructlve notice to subsé- 
quent purchasers, as the leaseliold interest was governed by the laws 
regulating the recording of conveyances of real estate, while the trans- 
mission Une eontaiued ail of the éléments and attributes of a "fixture" 
or appurtenance to real estate. 

[Ed. Note. — Por other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 487, 513-539 ; Dec. Dig. ©==>231. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conveyance ; Fixture.] 

2. MoETGAGES ©=^274 — Eecobding— Notice. 

The transmission line having been appartenant to an interest in real 
estate when the mortgage attached and when notice thereof was giveu 
by its recording, the etfect thereol upon the rights already flxed under 
it was not defeated by the fact that, when the transmission line was 
sold to a purchaser against which it was sought to enl'orce a morlgage, 
the power and generating plant was unoperated and inoperative, and was 
not included in the sale, nor by the fact that the lease had been de- 
elared forfeited by the noupayment of rent. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 718-724, 728 ■ 
Dec. Dig. <®=3274.] 

On Pétition for Rehearing. 

3. CoBPOBATioNS @=j479 — BosDs — Rights of Puechasees. 

A purchaser at a receiver's sale of the property of an electric light 
and power company, which had issued bonds secured by a mortgage on 
ail of its property, contracted to convey the property to the S. Co. free 
from ail liens and incumbrances. He then owned a number of the mort- 
gage bonds, but prior to such contract M. had acquired an équitable right 
to the bonds as collatéral security for a debt, and after the transaction 
with the S. Co., and after it had acquired and paid for the property, he 
delivered the bonds to M. Held, that the mortgage was enforceable for 
M.'s beneflt, since, though the contract to convey free from incumbrances 
gave the S. Oo. an équitable title to the bonds as against its vendor, M. 
not only acquired the légal riglit to the bonds, but had an equlty su- 
perior to that of the S. Co., and the fact that some of the bonds were 
past due was immaterial, as M.'s equity did not dépend upon their ne- 
gotiability. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1869, 1872- 
1874; Dea Dig. <3=>479.] 

Appeals from the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Suit by the Central Trust Company and another against the Stearns 
Lighting & Power Company, Wilham L. Hammond, trustée, and oth- 
ers. From a decree for complainants, the défendants named appeal 
Affirmed. 

The appellants were two of the défendants below ; the appellees were com- 
plainants. We adopt the statement of facts made by the District Judge, as 
foUows: 

"Except as herelnafter noted, the material and essential facts of tliis casft 
hâve been stipulated and those which are necessary to the détermination of 
the légal questions involved may be stated as follows: Each of the défend' 
ants, Interurban Electric Light & Power Company (hereinafter called thr 
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Interurban Company) and Stearns Lightlng & Power Company (herelnafter 
called the Stearns Company) was incorporated under tbe laws of the state of 
Michigan to carry on tlie business of couveying electricity for supplying elec- 
tric light and power. On the Ist day of June, 1909, the Interurban Compa- 
ny, for the purpose, among other things, of ralsing money to carry on, ex- 
tend, improve, and develop its business, and for tbe purehase of the prop- 
erty involved in this controversy, authorized the issue of 'flrst mortgage 6 
per cent, gold bonds' aggregating $25,000 and beariug interest at tlie rate of 
6 per cent, per annum, payable semiannually. On the same day, and in or- 
der to secure the payment of the bonds, the Interurban Company executed 
and delivered to complalnants, as trustées, a mortgage or deed of trust cov- 
ering ail property of every kind and nature which it then owned, includiug its 
real estate, leasehold luterests, power plants, buildings, machinery, right of 
way, easenients, franchises, contracts for supplyiug electricity, revenues, ac- 
counts, demands, etc., and also 'ail of the property, real, Personal, and mixed, 
of ail kiuds whatsoever, * » • which the conipany may hereafier ac- 
quire, or to which it may hereafter become entitled, and which may be ap- 
purtenant to the business now or hereafter conducted by the sald Compa- 
ny.' On June 2, 1909, this mortgage was filed for record and recorded in the 
otflce of the register of deeds of Mason eounty, and on Januai-y 20, 1910, in 
the ofRce of the register of deeds of Oceana eounty. No other or separate 
copy of the mortgage was filed in elther of thèse otlices and no atfidavit show- 
iiig the good faith of the parties and the adequaey of the considération was 
attaclied to the mortgage so flled for record. 

"After the making of tlie mortgage and before December 1, 1909, the bonds 
secured by it were issued by the Interurban Company. Thèse bonds wero dat- 
ed June 1, 1909, and were numbered consecutively from 1 to 50, both inclu- 
sive, and were duly certifled by tbe Western Trust & Savings Bank as trus- 
tea Each of the bonds was payable to bearer and was in the sum of $500. 
Five bonds matured on June Ist of each year, beginning June 1, 1910. In- 
terest coupons were attaehed. After the making of the mortgage, the Inter- 
urban Company, largely from the proceeds of tlie sale of the bonds, pur- 
chased and erected a Une of pôles and towers, upon which were strung and 
attaehed Unes of copper wires, together with the cross-arms and insulators 
suitable for a complète electrical transmission Une, extending from the pow- 
er station of the Company at Hamlin Dam over and along a right of way 
procured by the company In and along the public lilghways to and through 
the city of Ludington, in Mason eounty; thence southerly la Oceana eounty 
to and through the village of l'entwater; and thence south to within about 
three miles of the village of Ilart. Pôles were set nearly to the village of 
Hart. On December 31, 1909, Harry V. Huston was, by the ordcr of the 
Circuit Court of Mason eounty, in chancery, appointed recelver of the In- 
terurban Coinpany and qualified and took possession of its assots. Ou Au- 
gust 25, 1910, pursuant to the order of the court, the recelver sold ail the 
right, title, and interest of the recelver in the assets and property of said 
Company to one W. F. Mayhon for $3,500. By order of the court, the prop- 
erty was sold subject to the lien of complalnants' mortgage, and also sub- 
ject to the lien of recelver's certiflcates which had been issued to the amount 
of $5,500. On January 3, 1911, the recelver executed a deed to Mayhon. In 
this deed the property was described as in complalnants' mortgage, and was 
conveyed subject to the lien of complalnants' mortgage and the recelver's cer- 
tiflcates. 

"On May 12, 1911, W. F. Mayhon entered into a contract to sell and convey 
to the défendant Stearns Company the property in controversy in this suit. 
The description of the property to be so sold and conveyed, the considération 
to be paid therefor, and the eovenants of the parties were set forth in the 
contract as foUows: 'Now, therefore, in considération of the sum of one dol- 
lar to him tti hand paid by the Stearns Lighting & Power Company, tbe re- 
ceipt whereof is hereby confessed and acknowledged, and of other available 
considérations, the said party of the flrst part, W. F. Mayhon, hereby agrées 
to sell to the said party of the second part, the Stearns Lighting & Power 
Company, the entire lighting and power plant at l'entwater, Mich., includ- 
Ing ail real estate, franchises, and contracts, the Une of pôles, towers, wires, 
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cross-arms, and insulators extending from the Hamlin Dam, through Lud- 
Ington and Pentwater, to the village of Hart, Mich., ail rlglits of way and 
franchises granted by ail clties, villages, and townships or munlcipalities 
through whlch the said Une extends or is proposée! to extend, granted to said 
W. F. Mayhon or to the Interurban Electric Light & Power Company, ail 
tools of every description, wherever located, forming any part of the assets 
of the Interurban Electric Light & Power Company, including three step-up 
transformers located at Hamlin, and thirteen bundles of wire, twenty bar- 
rels of insulators, and ail cross-arms estimated to be sufflcient to complète 
the Une to the village of Hart, and speciflcally including ail of the proper- 
ty of the Interurban Electric Light & Power Company, except the water 
wheels, generators, and switehboard at the power house at Hamlin Dam, the 
buildings at Hamlin Dam, the rights in said dam, and flve acres of land ad- 
jacent thereto, for the considération and price foUovving, that is to say: Six- 
teen thousand dollars in Stearns Lighting & Power Company flrst mortgage 
6 per cent, bonds, dated and maturing as foUows: Ten thotisand dollars of 
said bonds to be dated July 1, 1911, and to mature July 1, 1916 ; six thou- 
sand dollars of said bonds to be dated July 1, 1911, and to mature July 1, 
1917 ; interest on said bonds to be payable according to the coupons attached 
thereto. It is understood and agreed that the above bonds are not to be 
delivered to said Mayhon until the date speclfled for their issue. It is fur- 
ther speciflcally agreed and provided that upon the delivei-y to the said W. 
F. Mayhon of the bonds as above specified at the Elrst National Bank in 
Ludington, Mich., said Mayhon will exécute and deiiver to said Stearns Light- 
ing & Power Company at said bauk good and sufflcient conveyances of both 
the real estate and Personal property, and due assignments of ail contracts, 
franchises, etc., free of and from ail liens and incumbrances ; and said W. F. 
Mayhon hereby, in considération of the purchase price aforesaid, agrées to 
warrant and défend the tltle to the property above contracted to be conveyed 
agaiust ail liens and incumbrances, and agrées to defray the expenses of ail 
litigation arising concerning any contest of the title to said property.' 

"On June 27, 1911, to secure the issue of §100,000 of 'flrst mortgage 6 per 
cent, refunding gold bonds,' the Stearns Comi>any exeeuted and delivered to 
the First Kational Bank of Ludington, Mich., as trustée, a deed of trust cov- 
ering ail of its property, Including 'the transmission Une of the Interurban 
Electric Lighting & Power Company, extending from Hamlin Dam, in Mason 
county, Mich., to Pentwater, and thence toward Hart, Oceana county, Mich.' 
A corrected draft or redraft of tliis deed of trust was exeeuted by the 
Stearns Company to the First National Bank of Ludington, Mich., dated 
July 1, 1911, and was filed in the office of the city clerk of Ludington on 
August 29, 1911, and was recorded in the office of the register of deeds of 
Mason county on October 18, 1911. Thereafter the First National Bank of 
Ludington resigned as trustée, and upon the nomination of certain holders 
of the bonds secured by the trust deed the défendant William L. Hammond 
was appointed successor trustée. 

"After the exécution of the contract of sale dated May 12, 1011, the Stearns 
Company entered upon the rights of way and premises where the electrical 
transmission Une of the Interurban Company was located and tore down and 
removed and dismantled certain portions thereof. The Une running south 
from Ludington was removed from the I/ake or Valley road (so called), which 
runs within a short distance from the shore of Lake Michigan, farther east 
to the state road (so called). The Une was so changed between Ludington on 
the north and a point on the south, whlch is a short distance north and west 
of Pentwater. The Une from Pentwater to Hart was completed with pôles 
and wires taken from the Une above Ludington. The Une of towers, pôles, 
and wires (except a few pôles) between Hamlin Dam and Ludington was 
tom down and dismantled. Thèse pôles, towers, and wires were largely 
used to erect a new Une of pôles and wires for the Stearns Company, running 
east from Ludington to Scottville and Butters. The steel towers which con- 
veyed the wires through the city of Ludington were taken down and removed 
to the south part of Ludington and used upon the Une of the Stearns Com- 
pany running easterly from its plant. On November 14, 1911, W. F. Mayhon 
and his wlfe exeeuted and delivered to complainants a quitclaim deed of ail 
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the property of the Intenirban Company whlcli he liad purchased from tlie 
receiver of that company. In that deed the property conveyed is dcsciibed 
substantially as in complainant's mortgage. 

"At the hearing, complaiuants produced and introduced in évidence the 50 
bonds, with interest coupons attached, payjnent of whlch was secured by 
their mortgage or trust deed. Oral testimoiiy was given by several witness- 
es, and doeumentary évidence v/as introduced bearing upon tlie questions of 
the good faith of the Stearns Company, the value of the property purchased 
by it from Mayhon, and the knowledge or information of its offlcers as to 
complainants' mortgage. 

"Complainants ask: (1) That their mortgage be decreed to he a valid flrst 
lien upon ail the property described therein, ami also upon ail the property 
of the Stearns Company, with which it bas been so lutermlngled as to be 
incapable of identification; (2) that they be given a personal dccvee against 
ail of the défendants, except William L. Hammond, for the aiiiount found to 
be due upon their mortgage ; and (3) that their mortgage be foreclosed in the 
usual manner. Défendants deny that complainants are entltled to any relief." 

The District Court held that the trustee's mortgage title was good agaiust 
the Stearns Company, that tlie mortgaged property taken and minglcd with 
its own by the Stearns Company was wortli $16,000, and directed tlie cnforce- 
ment of the mortgage lien against ail the commingled property unless the 
Stearns Company should redeem by i>aying this amount. The Stearns Com- 
pany and its mortgage trustée, Hammond, appealed. 

Charles McPherson, of Grand Rapids, Mich., for appellants. 
P. B. Eckhart, of Chicago, 111., and W. F. Keeney, of Grand Rapids, 
Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

PER CURIAM. [1] The power plant and generating machinery of 
the Interurban Company, to which the transmission liiie in question 
was annexed and with which it was physically connected, was situated 
upon real estate held by that company under lease for 25 years from 
January 1, 1909. The mortgage expressly covered this leasehold in- 
terest. Under the settled law of Michigan the Interurban Company's 
interest in the real estate (being held under lease for 3 years and up- 
wards) is governed by the laws regulating the recording of conveyances 
of real estate. Howell's Mich. Stat. (2d Ed.) § 1Ô856; Creuse v. 
Michell, 130 Mich. 347, 357, 90 N. W. 32, 97 Am. St. Rep. 479. The 
mortgage was duly recorded as a mortgage on real estate, and the 
record was constructive notice to subséquent purchasers of the exist- 
ence and contents of the mortgage. Godfroy v. Disbrow, Walker's 
Ch. (Mich.) 260. With this premise, we adopt the opinion of the Dis- 
trict Court upon the main controversy in the case, as f ollows : 

"The first and most important question to be determined relates to the 
character of the property purchased and acquired by the Stearns Company 
from W. F. Mayhon. Was the electrical transmission Une, belonging to the 
Interurban Company and covered by complainants' mortgage, real estate or 
Personal property? If it was real estate, the other questions which bave 
been elaborately presented and discussed liiecome of little or no Importance, 
because it is conceded that complainants' mortgage was duly executed and 
recorded as a real estate mortgage, and, as to ail subséquent creditors, pur- 
chasers, or incumbrancers, became and continued to be a valid first lien up- 
on ail the real estate tlien owned or afterwards acquired by tlie Interurban 
Company. Recognlzlng the controUing importance of this question, counseV 
upon both sides, with commendable zeal and iudustry, hâve coUected and re- 



STEAENS LIGHTING & POWER CO. V. CENTBAL TEUST CO. 067 

viewed a great many cases bearing upon the various phases of tlie subject. 
A careful and palnstaking examination of the authorities cited leads to the 
conclusion that an electrieal transmission Une, constructed, connected, and 
situated as was thls one, must be classed as real estate and not as Personal 
property. It was a necessary and intégral part of the electric plant. It was 
physieally connected with and annexed to the power plant and generating 
machinery, which dt must be conceded were real estate. Without the trans- 
mission Une the entire property would bave been valueless for the purposes 
for which it was constructed and created. Its construction and annexation 
were intended to be permanent. It could not be severed from the rest of the 
plant or machine without not only impairing but destroying the whole. It 
thus contained and combined vu itself ail of the éléments and attributes of 
a fixture or appurtenance to real estate. A few of the many cases so holding 
are the foUowing: Dreisbach v. Ross, 195 Pa. 278 [45 Atl. 722] ; Huglies v. 
LambertvlUe Electric Light Co., 53 N. J. Eq. 435 [32 Atl. 60] ; Fecht v. Drake, 
2 Ariz. 239 [12 Pac. 694]; Badger Lumber Oo. v. Marion Co., 48 Kan. 182 
[29 Pac. 476, 15 L. R. A. 652, 30 Am. St. Hep. 301] ; Keating Implement Co. v. 
Marshall Blea Light Co., 74 Tex. 605 [12 S. W. 489] ; Southern Elec. Supply 
Co. V. lioUa E-lec. Light Co., 75 Mo. App. 622 ; Metropolitan Trust Co. v. Dolge- 
ville laec. Light Co. [35 Mise. Rep. 467], 71 N. Y. Supp. 1055; Tippett & Wood 
V. Barham, 180 Fed. 76 [103 C. C. A. 430, 37 L. R. A. (N. S.) 119] ; Appeal of 
Des Moines Water Co., 48 lowa, 324. 

"It Is doubtless true that some of the courts bave seemingly iinnounced 
a différent doctrine. A review of thèse décisions would be of no beneflt to any 
one. It is suflîcient to say that, upon careful examination, it wiU be found 
that sueh cases can usually, if not always, be distinguished from the présent 
one. In some instances the language of the court is mère dictum ; in others 
it must be considered solely in its application to spécial statiites which cre- 
ate and contain in themselves artilicial and arbitrary distinctions and défini- 
tions not found or permissible elsewhere ; and in still others it is euiployed 
to négative the contention that electric light pôles and wlres and similar prop- 
erty are a part of the real estate upon which thi^y are situated. Readfleld Tel. 
& Tel. Co. V. Cyr, 95 Me. 287 [49 Atl. 10-17] ; Duusmiur v. Electric Light Co., 
24 Wash. 104 [63 Pac. 1095]; Raiiway Co. v. Western Union Co., 118 Fed. 
497 [55 C. C. A. 263] ; Sheibyville Water Co. v. Illinois, 140 lU. 545 [30 N. E. 
678, 16 L. R. A. 505] ; Union Loan & Trust Co. v. Motor Road Co. (C. C.) 51 
Fed. 840 ; People y. Feitrier [99 App. Div. 274] 90 N. Y. Supp. 904 ; People v. 
Hendrickson, 109 N. Y. S. 402; Portland v. Téléphone Co., 103 Me. 240 [68 
Atl. 1040]. 

"Having reaehed the concKislon that the electrieal transmission Une cov- 
ered by complainants' mortgage and afterwards conveyed to the Stearns Com- 
pany was real estate, an extended discussion of the other questions presented 
would be profitless, and they may be disposed of very briefly." 

[2] The transmission line having been appartenant to an interest 
in real estate when the Interurban Company's mortgage attachée! there- 
to and when notice thereof was given by its recording, the effect there- 
of upon the rights already fixed under it was not def eated by the fact 
that when Mayhon sold to the Stearns Company the power and gener- 
ating plant was unoperated and inoperative, and was not included in 
that sale, nor by the fact that the lease had been declared forfeited 
for nonpayment of rent, inferably after Mayhon's purchase. 

The proposition that McMuUin was not a good faith purchaser of the 
bonds in question is not sustained by the record. At the time of the 
conveyance by Mayhon to the Stearns Company the former was the 
owner of $17,500 of the bonds secured by the trust mortgage in stiit, 
and his warranty that the property was f ree from incumbrance doubt- 
less operated to give the Stearns Company an équitable title to thèse 
bonds as against Mayhon. The bonds, however, were negotiable. 
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Mayhon retaîned their physical custody, and later, in violation of his 
agreement with the Stearns Company, transferred them to McMulUn, 
who took them without notice of the Stearns claim and in good faith 
paid Mayhon therefor. The trustée is clearly entitled to enforce them 
for McMuIHn's benefit. 

We hâve considered the remaining criticisms upon the decree, and 
think them without merit. 

The decree appealed f rom is in our opinion correct, and is affirmed, 
with costs. 

On Pétition for Rehearing. 

[3] In our opinion filed June 8th instant, in discussing appellant's 
contention that McMuUin was not a good faith purchaser of the $17,- 
500 of the bonds in question, after stating that at the time of May- 
hon's conveyance to the Stearns Company the former was the owner of 
thèse bonds, and his warranty that the property was f ree f rom incum- 
brance doubtless operated to give the Stearns Company an équitable 
title to the bonds as against Majdion, we said : 

"The bonds, however, were negotiable. Maylion retaîned tlielr p'iyslcal 
custody, and later, in violation of his agreement with the Stearns Conipany, 
transferred them to McMullin, who took them without notice of the Stearua 
claim and in good faith paid Mayhon tlierefor." 

It is urged that the bonds in question were delivered by Mayhon to 
McMullin after the Stearns Company had acquired and paid for the 
transmission line, and only as collatéral security for debts created pre- 
vious to the time the Stearns Company acquired its rights, and that 
"since the Stearns Company became the équitable owner of the bonds" 
McMullin has parted with nothing of value, nor "surrendered or post- 
poned any rights which he possessed to obtain possession of the 
bonds." The record shows that, prior to Mayhon's contract with the 
Stearns Company, McMullin had acquired an équitable right to the 
bonds as collatéral security for a debt resulting from a prior canceled 
contract for the purchase by McMullin from Mayhon of the Interur- 
ban Company's properties; that after Mayhon's transaction with the 
Stearns Company the former delivered physical possession of the 
bonds to McMullin. The situation thus is that, as opposed to McMul- 
lin's légal right to the bonds, the Stearns Company has only an equity, 
and that this equity is later than and subordinate to McMullin's equity. 
The fact that some of the bonds were past due is immaterial, as Mc- 
MuIHn's equity does not dépend upon their negotiability. While, there- 
fore, the statement in our opinion regarding Mayhon's payment for the 
bonds is not strictly accurate, the resuit reached was correct. 

The pétition for rehearing is denied. 
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BAER GROOEIR CO. v. BARCER MILLING CO. 

(Circuit Court of Appeals, Foiirth Circuit May 6, 1915.) 

No. 1293. 

1. Sales ©=^382 — Bkeach of Co^"TKACT — Actions— Evidence— Admissibilitt. 

In an action for breacli of coiitract to biiy flour, there was évidence that 
tlie buyer called for sliipments for a wbile, and then countermanded ita 
ordei' because the flour was net satisfactory to its ciistomers. Tlie buyer 
introduced évidence that during the ruuning of the contract the flour 
was not good, that a short tiiue before the contract the seller changed 
its millers and employed new men, and changed the grade and quality 
of the wheat used, and that the buyer received many complaints from 
its retail customers as to the flour. IJelid, that évidence in rehuttal that 
during the ruimiug of the contract ordy the buyer complained of the 
quality of the flour furnished, though, in the same immédiate section of 
the country, the seller sold as much as ."8,000 barrels of the same quality 
and kind, was admissible to show that there liad been no détérioration 
in the flour, either hy the change of employés or of the quality of the 
wheat used, and to throw light on whetlier a décline in the priée of flour 
might not hâve influenced the buyer in countemianding its order. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1090 ; Dec. Dig. <S=> 
382.] 

2. Sales «S^llO, 425 — Conteacts— Remedt op Buyee. 

A buyer of 5,000 barrels of flour in bulk, who accepted and paid for 
1,650 barrels, 1,035 whereof were received after alleged complaints from 
retail customers as to the quality of the flour, and after complaints had 
ceased and the buyer had made inquiries as to other purcliases of flour, 
could not rescind the contract because of alleged defect in the quality 
of some of the flour furnished ; but his remedy, If any, was by way of 
offset or recoupment from the price, or by suit for breach of contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 293, 1207, 1208; 
Dec. Dig. <s=»119, 425.] 

8. Sales i&^260, 262% — Contracts — Construction — WARBANTr. 

A seller of flour specified as "White Satin Flour" to a buyer for resal© 
under its trade brand of "Royal Rlue," in its own sacks so stamped, did 
not expressly or impliedly warrant that tlie White Satin flour should be 
satisfactory to the buyer's customers. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 719-726, 740-748; 
Dec. Dig. ©=3260, 262%.] 

4. Sales <S=5446— Contracts— Breach — Actions — Evidence — iNSTEtrcTioNa. 

An instruction, in an action for breach of contract to buy flour for 
resale, relating to an implied warranty of the seller, in the absence of an 
inspection by the buyer, that the flour was salable and merchantable, 
and, when found not to be, that the buyer could rescind, was properly 
refused for failing to consider that the alleged defect in quality con- 
sisted, not in the flour measuring up to the grade speciBed in the con- 
tract, but because it did not nieet the demands of the buyer's customers 
under its trade-name, and failed to recognize that the seller's liability 
was measured by what it contracted to furnish, and not by the demands 
of the buyer's customers. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1309-1317; Dec. 
Dig. (©=3446.] 

^s^FoT other cases see same topic à KEY-NUMBER in ail Ke^-Numbered Digests & Indexes 
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5. Tbiax ©=32G0 — Instructions — Refusal of Iksteuctions Coveked bt 
Charge Given. 

It is not error to refuse instructions covered by instructions given, 
wliich fully and fairly submit the case as favorably as tlie party request- 
Ing instructions could ask. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
<g=260.1 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

Action by the Barber Milling Company against the Baer Grocer 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

J. B. Handlan, of Wheeling, W. Va., for plaintiff in error. 

Joseph R. Curl and John C. Palmer, Jr., both of Wheeling, W. Va. 
(William Erskine, of Wheeling, W. Va., and William Furst, of Minne- 
apolis, Minn., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WADDILIy, District Judge. This is a writ of error to the judgment 
of the United States District Court for the Northern District of West 
Virginia, rendered 14th of May, 1914, in an action at law pending in 
said court, wherein the plaintiff in error (hereinafter called the défend- 
ant) was défendant, and the défendant in error (hereinafter called the 
plaintiff) was plaintiff. 

The cause of action arose out of a breach of a contract entered into 
on the 12th day of September, 1910, whereby the défendant purchased 
from the plaintiff 5,000 barrels of White Satin fiour in bulk, at the 
price of $5.20 per barrel, the same to be delivered as called for by the 
défendant. Défendant was to furnish sacks in which the flour was to 
be shipped under its trade-name of Royal Elue flour, being a brand for 
which it had secured an extensive trade. Sacks were furnished, and 
shipments made from time to time, between September, 1910, and the 
lOth of March, 1911, when the défendant, after having called for 
shipments aggregating 1,650 barrels, running through the months of 
September, October, November, and December, 1910, and January, 
February, and March, 1911, declined to accept the balance of the flour, 
and countermanded its order for the residue of 3,350 barrels, on the 
alleged ground that the flour did not prove satisfactory to its customers. 
At the time of the attempted cancellation of this contract, the price of 
flour had fallen on the market from $5.20 to $4.60, a différence of 60 
cents per barrel, amounting to $2,100. This action of assumpsit was 
thereupon instituted tO' recover this balance claimed to be due on ac- 
count of the breach of contract, with interest from March 10, 1911. 

The défendant denied liability for the indebtedness, and in addition 
set up by two spécial pleas the défense (1) that it had been damagcil 
in a sum equal to the amount of plaintitï's claim, by losses sustaineO: 
to its business because of the failure of the plaintiff to furnish flour 
equal to that of the Royal Blue standard theretofore sold by the defend- 
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ant to its customers, which said plaintiff undertook to do ; ano (2) thaï 
the plaintiff warranted that the flour sold to the défendant was sound, 
merchantable, reasonably fit for use, and of the very best quality, and 
the défendant averred the breach of said warranty, and claimed that 
it had been damaged to the extent of $2,100, with interest from lOth of 
March, 1911. 

Upon thèse pleadings the case was tried in the court below by a 
jury, a large number of witnesses on the opposing sides introduced, 
and a verdict rendered for the full amount claimed, with interest, in 
favor of the plaintiff, from which this writ of error is sued out. The 
assignments of error relate to the ruling of the court below in the 
admission of certain testimony hereinafter mentioned, over the objec- 
tion of the défendant, to the refusai of the court to give three in- 
structions asked for by the défendant, to the charge as given by the 
court, and to the entry of judgment on the verdict of the jury against 
the défendant. Thèse assignments will be considered in the order 
named. 

[1] The first relates to the admission by the court of évidence of 
certain witnesses, offered by the plaintiff in rebuttal, to prove that 
during the period of the running of this contract only the défendant 
complained of the quality of the flour furnished, although in the same 
immédiate section of the country plaintiff had sold as much as 38,000 
barrels of the same quality and kind. This testimony was offered in 
rebuttal after the défendant had introduced évidence to the effect that 
it had bought flour from the plaintiff during a period of some eight or 
ten years, which had always proven satisfactory, and that during the 
running of this contract it was not good; and it further sought to show 
that, a short time before entering into this contract, plaintiff had chang- 
ed its millers, and employed new men, and had changed the grade and 
quality of the wheat used in making its Wlnte Satin flour, and that the 
défendant had received numerous complaints from its retail customers, 
throughout the Wheeling district, in référence to the flour purchased 
from the plaintiff. 

This testimony in rebuttal was manifestly proper, as controverting 
the questions of fact thus raised by the défendant, with a view of show- 
ing that there had been no détérioration in the quality of the flour, ei- 
ther by reason of the change in employés, or because of the quality of 
the wheat used ; and the fact that the complaints were confined to this 
particular customer was material from another point of view, as tend- 
ing to throw light on whether the décline in the price of vi'heat at and 
about the time in question may not bave influenced the action of the 
défendant in seeking to avoid its contract, rather than the lower quali- 
ty of the flour furnished. Ames v. Quimbv, 106 U. S. 342, 347, 348, 
1 Sup. Ct. 116, 27 L. Ed. 100; Mayes v. McCormick Harvester Ma- 
chine Co., 110 Ga. S45, 35 S. E. 714; Pike v. Fay, 101 Mass. 134. 

[2] The action of the lower court upon the instructions asked for 
by the défendant, as well as in its charge as given, should be considered 
in the light of the law applicable in this case; and in this connection it 
may be said that the défendant was liable under the provisions of this 
contract to pay for the entire flour bought, because of the acceptance 
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of various înstallments thereunder, and its refusai earlier to repudiate 
the same. The effort is made to avoid the contract af ter the acceptance 
of and payment for 1,650 barrels of fleur, 1,035 whereof were re- 
ceived by the défendant between November 10, 1910, and March 3, 
1911, after the alleged complaint regarding the quality of the flour 
was received, and after complaints concerning the same had been dis- 
continued, and défendant had made inquiries respecting other pur- 
chases of flour. 

The défendant, after thus ordering the flour under its contract, and 
continuously for some months receiving the same thereunder, ought not 
in good faith and fair dealing, having partly performed the contract, 
to be permitted to rescind the same at its option, because of the 
alleged defect in the quality of some of the flour furnished. Its reme- 
dy, if any, under such circumstances, would be by way of offset or re- 
coupment f rom the purchase money, or a suit for damages for breach 
of the contract. Lyon v. Bertram, 20 How. 149, 15 L. Ed. 847; Clark 
V. Wheeling Steel Works, 53 Fed. 494, 3 C. C. A. 600 ; Harding, Whit- 
man & Co. v. York Knitting Mills (C. C.) 142 Fed. 228; McDonald v. 
Kansas City Boit & Nut Co., 149 Fed. 360, 79 C. C. A. 298, 8 L. R. A. 
(N. S.) 1110; J. W. Ellison & Co. v. Fiat Top Grocery Co., 69 W. Va. 
380, 71 S. E. 391, 38 L. R. A. (N. S.) 539. 

[3] The plaintiff's liability respecting the quality of the flour in 
question is to be determined by the contract between the parties, which 
in terms specified "White Satin flour." This was a high grade of fancy 
patent flour, and although the défendant purchased this flour to be sold 
under its trade brand of "Royal Blue," in its own sacks so stamped, 
which the plaintiff understood, still, there was no warranty, express or 
implied, on the part of the plaintiff, that its White Satin flour shonld 
be satisfactory to the defendant's customers. The case falls within the 
class of the purchase of described, known, and definite articles, from 
a manufacturer, with knowledge of the purpose for which the purchase 
was made ; and if the known, described, and defined thing be actually 
furnished, and the same is of merchantable character, there is no war- 
ranty that it will answer the particular purpose intended by the buyer ; 
and under such circumstances, clearly in the absence of express war- 
ranty or f raud, no liability would attach to the seller for the failure of 
the article supplied to meet the requirements of the defendant's cus- 
tomers — that is, either what sellers of the brand desired, or customers 
demanded. Dewitt v. Berry, 134 U. S. 306, 313, 10 Sup. Ct. 536, 33 
L. Ed. 896; Seitz v. Brewers' Machine Co., 141 U. S. 510, 518, 12 Sup. 
Ct. 46, 35 L. Ed. 837; Grand Avenue Hôtel Co. v. Wharton, 79 Fed. 
43, 22 C. C. A. 441 and cases cited; Frederick Mfg. Co. v. Devlin, 127 
Fed. 71, 62 C. C. A. 53 ; Davis Calyx Co. v. Mallorv, 137 Fed. 332, 69 
C. C. A. 662, 69 E. R. A. 973; Mason v. Chappell, iS Grat. (Va.) 572; 
Williston on Sales, §§ 236, 241, 242 ; Benjamin on Sales (7th Ed., Ben- 
nett's), pp. 661, 691 ; also note to 15 L. R. A. (N. S.) 859, 884. 

[4] The three instructions ofïered by the défendant and referred 
to in the assignments of error relate (1) to an implied warranty on the 
part of the plaintiff, in the absence of an inspection of the goods 
purchased by the défendant, that such flour was salable and merchant- 
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able, and, when found not to be, that the défendant was justified in 
rescinding the contract; (2) to the conséquences of the failure of the 
plaintiff to furnish défendant with flour of first-class quahty ; and (3) 
to the burden of proof being on the plaintiff to show that it furnished, 
and was ready and ofïered to furnish, flour of the quality purchased. 
To the proposition involved in the first instruction, we are not pre- 
pared to give our assent under the f acts of this case. It failed to take 
into account that the alleged defect in quality consisted not in the flour 
measuring up to high grade White Satin flour of the character pur- 
chased, but because it did not meet the demands of defendant's cus- 
tomers under its Royal Blue brand ; and it also failed to recognize that 
plaintiff's liability was measured by what it sold and contracted to 
furnish, and not by the demands of the defendant's customers. 

[5] Instructions Nos. 2 and 3, while not objectionable within them- 
selves, are f ully met and covered by the charge as given by the court, 
which, in the judgment of this court, fully and fairly submitted the 
case to the jury, and quite as favorably, as to the law thereof, as the 
défendant could possibly hâve asked. Indeed, the court would hâve 
been warranted in taking the case from the jury, the défendant having 
no right at that stage to rescind the contract, and the measure of dam- 
ages not being in dispute. 

We find no error in the ruling of the lower court, either in the ad- 
mission of testimony, or in its rulings upon the instructions, and the 
case having been fairly submitted to the jury upon testimony, much of 
which was conflicting, the verdict in favor of the plaintifif was fully 
and amply sustained by the testimony, and should not be disturbed. 

The lower court's action will therefore be affirmed, at the cost of 
the plaintiff in error. 



PIEDMONT CAEOLINA RY. CO. et al. v. SHAW. 

(Circuit Court of Appeals, Fourth Circuit. May 4, 1915.) 

No. 1302. 

1. BiLLS AND Notes <©=341— Bona Fide Pctrchasers — Facts Putiing upon 
Inquibt. 

A newly organized railway Company eiitered Into a construction con- 
tract, agreeing to advance to the contracter for engineering work $5,000, 
and ttie contractor agreed to procure for tlie railway company a loan of 
$75,000 on its note indorsed by its prouioters. Plaintiff was then the 
président of a trust company, and advised the promotera to give a note, 
which was given by the railway company for a part of such engineering 
expenses, assurlng them that the deal would go through. He subse- 
quently purchased the note for value after receiving reports as to the 
financial condition of the promoters which he knew would lead his com- 
pany to refuse to accept their indorsement for the $75,000. The enter- 
prise fell through from failure to raise the $75,000 on the promoters' in- 
dorsement. Plaintiff, when the note purchased by hlm was given, had 
faith in the enterprise, and at that time a good part of the engineering 
work had been done. Pell's Révisai N. C. 1908, § 2205, provides that, to 
constitute notice of an infirmity in a negotiable Instrument or a defect 
In the tltle of the person negotiating it, the purchaser must hâve had 
actual knowledge of the infirmity, or of such facts that his action in tak- 
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Ing the Instniment amounted to bad faith. Held, tliat plaintlff was a 
purchaser in good faith, as his assurance to the promoters did not make 
him a guarantor or surety for the contractor, and knowledge of the na- 
ture of the considération, or that the considci'ation is somethlng to be 
done In the future, does not affeet Oie title of tlie holder of a promissory 
note, nor put him upon inquiry as to whether the considération has failed. 

[Ea. Note. — For other cases, see Bills and Notes, Cent. Dlg. § 829; 
Dec. Dlg. <®=5341.] 

2. Bills and Notes '©=3482 — Actions — Pleading— Admissions — "Protest." 
In an action on a note, the complaint alleged that when the note fell 
due It was promptly presented to the défendants and payment demanded 
in the regular course of business, and that, when the défendants refused 
to honor or pay it, it was promptly and properly protested for nonpay- 
ment against the makers and indorsers. The aiiswer donied this para- 
graph of the complaint, except that it admittcd ''that said note was pro- 
tested for nonpaynicnt," and it expressly denied that the note was ever 
presented to tlie indorsers, that notice of dlshonor was given to the in- 
dorsers, and that presentment was made by the holder or any person 
authorized to recelée payment, or that notice was given to the Indorsers 
by or on behalf of any party to the note who might be compelled to pay 
it to the holder, and who would hâve a right to reimbursement from the 
party to whom notice was given. Hcld, that tlie answer admUted pre- 
sentment of the note to the niaker and a refusai to pay, especially as 
the spécifie déniai of presentment was liniited to the déniai of present- 
ment to tlie Indorsers, since, while a "protest" is, strictly speaking, only 
a formai déclaration executed by the notary, the notary could not "prop- 
erly" make such déclaration without presentment, and moreover the word 
"protest," in its usual sensé, implies due présentation and notice of non- 
payment. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1533, 
1562 ; Dec. Dig. <S=5482. 

For other définitions, see Words and Phrases, First and Second Séries, 
Protest.] 

8. Bills and Notes <S==>420 — Notice of Disiionor — Sur-prciENCT of Notice. 
Pell's Ee\'isal N. O. 1908, § 2240, provides that notice of dishonor of a 
negotiable instrument may be given by or on behalf of the holder, or 
any party who might be compelled to pay It to the holder, and who upon 
taking it up would hâve a right to reimbursement from the party to whom 
notice Is given. Section 2243 provides that, when notice is given by or 
on behalf of a party entitled to give notice, it inures to the benefit of the 
holder and ail parties subséquent to the party by whom notice is given. 
Held that, where a bank holding a note for collection gave verbal notice 
of dishonor to one of tlie indorsers, and ail of the indorsers discussed 
the matter among themselves and determined to refuse payment, the no- 
tice was sufflcient, as tiie indorsers notifled each other, and this notice in- 
ured to the benefit of the holder; each of the indorsers having a right 
to a measure of reimbursement from the others. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1138- 
1140 ; Dec. Dig. ©=>420.] 

4. CouKis ®=>322 — United Stai'es Courts — Jubisdiction — Allégations as 

TO JUEISDICTION. 

In an action on a note by an indorsee thereof, brought in the Western 
district of North Carollna, an allégation that the note was given to the 
I. Oo., a corporation duly chartered, organlzed, and, existlng under the 
laws of Delaware, spifliciently showed that the I. Go. could bave brought 
the suit in the fédéral court on the ground of diversity of citizenship. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 8T6-881, SS7; 
Dec. Dig. <sx=>322.] 
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6. Courts i®=323 — United States Courts — Jttrisdiction — Proof. 

Where, in an action by an indorsee o£ a note brought in the Western 
district of Nortli Carolina, the complaint alleged that the note was given 
to the I. Oo., a corporation organized under the laws of Delaware, an 
admission by stipulation of the articles of incorporation, and the due 
incorporation and existence of the corporation, was an admission that it 
existed under the laws of Delaware and was a citizen of that state, and 
showed diverslty of citizenshlp, as the whole record may be looked into 
to détermine the question of jurlsdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 885, 886; Dec. 
Dlg. ®=5323. 

Diverse citizenship as a ground of fédéral jurlsdiction, see notes to 
Shipp V. Williams, 10 C. O. A. 249; Mason v. Dullagham, 27 0. 0. A. 
298.] 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro ; James E. Boyd, Judge. 

Action by Leslie M. Shaw against the Piedmont CaroHna Railway 
Company and others. Judgment for plaintiff, and défendants bring 
error. Affirmed. 

Thomas J. Jérôme, of Greensboro, N. C, and A. H. Price, of Salis- 
bury, N. C, for plaintiffs in error. 

A. L. Brooks, of Greensboro, N. C. (Brooks, Sapp & Williams and 
G. S. Bradshaw, ail of Greensboro, N. C, on the brief), for défend- 
ant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [1] The main question to be decided is 
whether the évidence justified the instruction of the District Judge to 
the jury to find a verdict for the plaintiiï in this suit of Leslie M. 
Shaw, indorsee, against the Piedmont Carolina Railway Company, 
maker, and W. F. Snider, T. H. Vanderford, Sr., M. L. Jackson, and 
Thomas J. Jérôme, indorsers of a promissory note given to the Inter- 
urban Company for $3,000 on September 21, 1909, due three months 
after date. 

The production of the note by the plaintiff duly indorsed entitled 
him to recover, unless there was material évidence supporting some 
légal défense. The indorsers were promoters of an electric railway 
which they planned to hâve constructed from Spencer, N. C, to Con- 
cord, N. C. On August 12, 1909, this railway, incorporated in North 
Carolina under the name of Piedmont Carolina Railway Company, 
made a contract for the construction of the road with the Interurban 
Company, a Delaware corporation, as contracter. The stipulations 
hère involved are as follows: 

'The contractor shall commence engineering work not earlier than the Ist 
day of September, 1909, nor later than the lOth of said month, and shall pros- 
ecute the same vigorously and without unnecessary Interruption, and shal! 
prépare duplicate copies of spécifications and estimâtes, and shall deliver one 
of said copies to the railroad conipany as soon as the same are prepared. 

"Said railroad company will advance to the contractor for the engineering 
work necessary for the préparation of the estimâtes and spécifications the 
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STim of $5,000 September 15, 1909, and the balance upon delivery to the rall- 
road Company of the location, estimâtes, and spécifications. 

********** 

"The contracter agrées to procure for the said railroad company a loan of 
$75,000 for a period of six months, with agreements for renewal, so that tlie 
final renewal shall extend the date of payment to a period at least six months 
after the said road is completed and placed in orieration, the said loan to be 
secured by the note of the railroad company, indorsed by W. F. Snider, T. H. 
Vanderford, M. L. Jackson, and Thos. J. Jérôme, and tbere shall be pledged 
as collatéral security for the payment of said note $100,000 at par of the 
first mortgage bonds of said railroad company." 

The railway company paid in cash $2,000 for the préparation of the 
estimâtes and spécifications, and gave the indorsed note in suit for 
$3,000, the remainder of the $5,000 promised for that purpose. The 
note was indorsed to Shaw for full value on November 8, 1909. At 
the time the construction contract was made Shaw was président of 
the First Mortgage Guarantee & Trust Company of Philadelphia and 
was desirous that his company should finance the railway enterprise. 
The Interurban Company failed to construct the road, and after ne- 
gotiations with several parties in the efifort to discount the $75,000 
note indorsed by the promoters and secured by $100,000 of bonds, the 
entire enterprise fell through. On the part of the défendant indorsers 
of the note in the suit there was évidence tending to prove (1) that 
the plaintiff, Shaw, earnestly advised them to give the note, assigning 
as a reason that capitalists would not invest until satisfied that inter- 
ested parties had paid for the location, estimâtes, and spécifications; 

(2) that he assured them, at the same time, that the deal would go 
through, that the road would be built, and they would be reimbursed 
for the amount in the manner provided in the construction contract; 

(3) that Shaw bought the note after he had received reports as to the 
financial condition of the promoters who were to indorse for $75,000, 
which he knew would lead his trust company to refuse to accept their 
indorsement for the $75,000 necessary for the construction of the rail- 
way. 

Assuming ail this to be true, and leaving out of view any évidence 
to the contrary, we do not think it would constitute a valid défense 
to the note. The North Carolina statute provides : 

"2205. Actual Knowledge Necessary to Constitute Notice of Inflrmity. To 
constitute notice of an infirmity in the instrument or defect in the title of 
the person negotiating the same the persou to whom it is negotiated must 
hâve had actual knowledge of the infirmity or defect or knowledge of such 
facts that his action in taking the instrument amouuted to bad faith." TeH's 
Révisai, § 2205. 

The rule is familiar that knowledge of the nature of the considér- 
ation or that the considération is something to be done in the future 
does not afïect the title of the indorser of a promissory note nor put 
upon him the duty to inquire whether the considération bas failed. 
Sampson v. Hatcher, 151 N. C. 359, 66 S. E. 308; Bank v. Badham, 
86 S. C. 170, 68 S. E. 536, 138 Am. St. Rep. 1043 ; Markey v. Corey, 

108 Mich. 184, 66 N. W. 493, 36 L. R. A. 117, 62 Am. St. Rep. 698; 
Bank of Sherman v. Apperson (C. C.) 4 Fed. 25 ; Taylor v. Curry, 

109 Mass. 36, 12 Am. Rep. 661. The statute of North Carolina ex- 
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presses the doctrine thus laid down in Hotchkiss v. National Banks, 
88 U. S. (21 Wall.) 354, 22 L. Ed. 645: 

"The law Is well settled that a party who takes negotiable paper before 
due for a valuable considération, witliout lînowledge of any defect of title, in 
good faith, can hold it against ail tlie world. A suspicion that there Is a 
defect of title in the holder, or a knowledge of drcumstances that might ex- 
cite sueh suspicion in the mind of a cautious person, or even gross négligence 
at the time, will not defeat the title of the purch;'ser. That resuit can be 
produced only by bad faith, whieh implies guilty knowledge or willful ig- 
norance, and the burden of proof lies on the assailant of the title." 

There is no charge and no évidence of bad faith on the part of 
Shaw. On the contrary, the évidence leaves no doubt that when the 
note was given Shaw had faith in the enterprise and believed the con- 
tracting company w^ould be able to secure the funds and build the 
road. His alleged verbal assurance that if the promoters would give 
the note the funds could be raised and the road would be built was 
not and could not hâve been regarded a légal obligation to become a 
guarantor or a surety for the contracter. It was not fraudulently 
made, for the évidence on both sides indicates his confidence in the 
enterprise. Thèse statements, if tnade, were not in law or morals 
anything more than the expression of a strong conviction that the en- 
terprise would succeed. Having assumed no légal obligation as an 
inducement to the indorsement, and having acted in good faith, such 
an expression in connection with the giving of the note could not un- 
der the law prevent his acquiring the note as an indorser for value. 

It is true that there was évidence tending to show that the plaintiff 
at the time he acquired the note must hâve been practically certain 
that his trust company would not undertalce to finance the road for 
the Interurban Company, for the reason that information received 
about the indorsers of the $75,000 note was not satisfactory; but it 
does not appear that he knew the engineering work for which the note 
was given had not been done, or that the contract for the construc- 
tion of the road had fallen through. The uncontradicted évidence 
shows that a good part of the engineering work had been done, that 
the Interurban Company was still making efforts to finance the scheme, 
and that the railway company, through its promoters, made another 
contract with the Interurban Company to construct the road, on Sep- 
tember 12, 1910, ten months after the note had been indorsed to the 
plaintiff. Under thèse indisputable facts, and the law applicable there- 
to, the conclusion is unavoidable that the note was acquired in good 
faith before maturity. 

[2] The position is taken that the indorsers were discharged for 
lack of presentment, in that the statute requires presentment at ma- 
turity, and there was évidence that this note was due December 21st 
and payment was not demanded until December 22d, and then improp- 
erly over the téléphone. We think the answer admits presentment to 
maker and refusai to pay. The fifth paragraph of the complaint al- 
lèges : 

"That when the sald note or bond fell due the same was promptly pre- 
sented to the défendants and payment demanded in the regular course of 
business by the People's National Bank of Salisbury, N^ C, and that when 
223 F.— 62 
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the said défendants refused to lionor or pay tlie said note or boud the same 
was promptly and properly protested for nonpayment before W. ï. Busby, 
a notary public, against the makers and Indorsers of the same." 

In response the answer contains thèse allégations: 

"That the flfth paragraph of the complaint is not true, and the same Is 
denied, except that It is admitted tliat said note was protested for nonpay- 
ment" 

"It is expressly denied that said note was ever presented for nonpayment 
to the indorsers, Thomas L. Jérôme, W. F. Snider, T. II. A^anderford, and M. 
U Jackson, and it is denied that notice of dishonor or nonpayment of said 
note was given to the said indorsers, and it is espeeially denied that present- 
ment for payment of said note was made by the holder of the same, or by 
any person authorized to recelve payment on behalf of any holder of the 
same, or that notice was given to the indorsers of said note, by or on behalf 
of any party to the said note who might be compelled to pay it to the holder, 
and who, upon taking it up, would bave a right to reimburseœent from the 
party to whom notice is given." 

It is true that a protest is, strictly speaking, only a formai déclara- 
tion executed by the notary ; but the notary could not "properly" make 
such déclaration without presentment. Besides, the word "protest" 
in its usual sensé implies due présentation and notice of nonpayment. 
Daniel on Negotiable Instruments, 926 ; White v. Keith, 97 Ala. 668, 
12 South. 611; Wood River Bank v. First National Bank, 36 Neb. 
7-14, 55 N. W. 239; Ayrault v. Bank, 47 N. Y^ 570, 7 Am. Rep. 489; 
ySpraf^ue V. Fletcher, 8 Or. 367, 34 Am. Rep. 587. This vicw of the 
scope of the admission embracc:! in the ;ulraission of protest is made 
clearcr by the fact that the spécifie déniai of presentment is limited to 
déniai of presentm.ent to the indorsers. 

[3] As to the notice of dishonor it was sui'ficient tO' give it the day 
following the day of presentment (Pell's Révisai, §§ 2253, 2254) ; and 
"the notice may be given by or on behalf of the holder or by or on 
behalf of any party to the instrument who might be compelled to 
pay it to the holder, and who upon taking it up would hâve a right to 
reimbursement from the party to whom notice is given." Pell's Ré- 
visai, § 2240. 

The évidence shows conclusively that the indorsers controlled the 
corporate maker of the note, that they discussed the matter among 
themselves and determined to refuse payment, that one or more of 
them received from the bank holding the note for collection as agent 
of the holder verbal notice that the note had been dishonored, and 
that ail the indorsers spoke together about the matter, thus notifying 
each other. This notice from indorsers to each other was sufficient, 
since any one of them, compelled to pay the holder, would hâve had 
a right to a measure of reimbursement from the others. The notice 
from the indorsers to each other inured to the benefit of the holder. 
Pell's Révisai, § 2243. 

[4, 5] At the argument in this court a motion was made to dis- 
miss the action for want of jurisdiction, in that it does not appear by 
direct averment that the Interurban Company, the payée, could bave 
brought suit in the fédéral court on the ground of diversity of citizen- 
ship. The motion must be refused, since it is distinctly averred in 
the complaint that the note was given to "the Interurban Company, 
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a corporation duly chartered, organized and existing under and by 
virtue of the laws of the state of Delaware," and the articles of in- 
corporation, and the due incorporation and existence of the corpora- 
tion, were admitted by stipulation. This meant an admission that the 
corporation was chartered and existed under the laws of Delaware, 
and was therefore a citizen of that state. The whole record may be 
looked into to détermine the question of jurisdiction. Sun Co. v. 
Edwards, 195 U. S. 377, 24 Sup. Ct. 696, 48 L. Ed. 1027; Anderson 
V. Watt, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 1078, 
Afïirmed. 



CITY BANK OF WIIEELING v. RHODEHAMBb. 

(Circuit Court of Appeals, Fourtli Circuit. May 27, 1915.) 

No. 1305. 

1. CoEPOEATioNS <S=>118 — Sale of Stock — Waiveb of Eights by BnrKR. 

PlaintifC claimed that he purchased certain stock froni défendant, and 
that on tender of payment of liis note for the prlce défendant refused to 
deliver tlie stock. Défendant contended that the stock was claimed by 
W.'s assignée, that plaintifC arranged with it not to deliver the stock to 
euch assignée until the détermination of a suit by the assignée, and that 
plaintiff's note was delivered to indemnify it on account of this arrange- 
ment. Plaintiff wrote a letter, in answer to one from défendant, stating 
that his understanding was that he bought the stock, but that he presum- 
ed it would do no damage "to lie held as you say until after the court _ 
passes on the W. matter." lieM, that this letter was not a waiver or ' 
modification of plaintiff's clalm of ownership by a purehase of the 
stock, and was no défense to an action against défendant for conversion 
of the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 497, 498; 
Dec. Dig. <S==>118.] 

2. ESTOPPEL iS=377 ESTOPPEl TO Dent Title. 

While a plaintiiï, suing for conversion, must prove title and right of 
possession, where plaintiff purchased corporate stock from défendant, 
who claimed to own it, défendant, when sued for conversion thereof, 
was estopped to deny plaintifC's title. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 198-203; Dec. 
Dig. <S=»77.] 

3. JUDQMENT <S==>678 — OONCLUSIVENESS — MaTTEKS AND PeRSONS CONCLUDED. 

W. pledged stock as collatéral seourlty for borrowed money, and on 
October 7th made an assignment. The assignée on October 15th brought 
a suit, alleging that there were conflicting claima(;to the stock pledged, 
and that R. claimed and represeuted that he was the owner of certain 
stock, part of which was pledged to the C. Bank and had demanded such 
stock. It made K. and the bank défendants, and prayed a détermination 
of the adverse claims and the interest which passed to the assignée. The 
bank answered on October 17th, alleging the loan to W. on the security 
of the stock, and R. answered on December 2d. The suit resulted in a 
decree directing the C. Bank to deliver the stock to the assignée. R. 
claimed that on October 19th the bank, claiming to own the stock, sold 
it to him, and subsequently converted it by refuslng to deliver it upon 
payment of the note given for the purehase priée, while the bank claim- 
ed that R. arranged with it not to deliver the stock to the assignée and 
gave the note to indemnify it on account of such arrangement. Ileld^ 
that the decree was not res judicata iu a suit by R. against the bank for 

Ê=sFor other cases see same topio & KEY-NUMBBR in ail Key.-Numbered Digests & Indexes 
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conversion, as the assignce's suit raised no issue of title as between R. 
and the bank, and gave nim no standing to litigate the issue of title as 
between the assignée and the bank, and the pendency of such suit did 
not prevent the bank from claiming to be absolute owner of the stock 
and assuming to sell it, as B. claimed was doue. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1195-1199, 
1221; Dec. Dig. <^:=^678.] 

4. Teoveb and Conversion <®=37 — Evidence, — Admissibilitt. 

In a suit by R. a.gainst the bank for conversion, the record in the as- 
signee's suit, including the blU of complaint, the answers of the bank 
and R., the amended bill of complaint, the coiumissioner's report, and R.'s 
exceptions thereto, sliould hâve been admitted as beariug upon the fact 
whether R. became an innocent purchasor of the stock for value, or 
whether the transaction with the banlt was as claimed by it. 

[Ed. Note. — For other cases, see Trover and Conversion, Cent. Dig. §§ 
225-227; Dec. Dig. <ë=>Z7.] 

5. Appeal and Erkor i@:=1056 — Haemlkss Errob, — Exclusion of Evidence. 

The rejection of such évidence was not harmlcss, as the facts and clr- 
cuinstances thereby appearing were of such signiiicauce that, if tliey had 
been taken into considération, the jury might hâve rendered a différent 
verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193, 4207; Dec. Dig. <S=3l056.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

Action by B. F. Rhodehamel against the City Bank of Wheeling. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded, with instructions. 

John C. Palmer, Jr., and John J. Conifï, both of WheeHng, W. Va. 
(Wilham Erskine and Joseph R. Curl, both of Wheeling, W. Va., on 
the brief), for plaintiff in error. 

John A. Howard and J. M. Ritz, both of WheeHng, W. Va., for 
défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDIDL, 
District Judge. 

KNAPP, Circuit Judge. The défendant in error (plaintiff below) 
sued the City Bank of Wheeling for the conversion of 138 shares 
of La Belle Iron Works stock. His contention in brief was that on 
or about the 17th of October, 1908, he bought outright from the de- 
fendant bank 126 shares of this stock, which the bank then had in 
its possession and claimed to own, for the sum of $14,658.42 ; that 
this sum was paid with his note at four months, secured by the 126 
shares purchased and 12 additional shares, which he delivered a few 
days later; and that the bank failed and refused to surrender the 
note and return to him the stock pledged for its payment when he 
demanded the same and tendered the amount due on the 6th of June, 
1911. 

The bank set up in défense, among other things, that the 126 shares 
in question were hypothecated with it by one A. L. White, of the 
brokerage iàrm of White & White, to secure the payment of his note 

<3=^For other cases see same topio £ KEY-NUMBBR in ail Key-Numbered Digests & lude.'ies 
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for $14,668.42, which became due on the I7th of October, 1908; that 
on the 7th of that month the firm of White & White and A. L. White 
individually made an assignment for the benefit of creditors to James 
Morgan Clark, who claimed to be entitled as such assignée to the 
stock so pledged by White ; that the plaintiff Rhodehamel also claimed 
to be the owner of this stock and demanded its delivery to him ; that 
the batik did not sell or offer to sell the stock to Rhodehamel at any 
time; that he was informed by the bank of the claim of White's 
assignée, and thereupon arranged with the bank to give his own note 
ioi the $14,668.42, in addition to the note of White, which the bank 
held, on condition that the bank would not deliver the 126 shares 
to the assignée, but would hold the same to enable Rhodehamel to 
prove his ownership of the stock in a pending chancery cause brought 
by the assignée in a state court; that to further protect the bank 
in carrying out this arrangement he put up 12 additional shares of 
Iron Works stock; that on the 19th of July, 1909, the assignée ten- 
dered to the bank the amount then due on White's note and de- 
manded delivery of the stock to him, which the bank refused at the 
spécial instance and request of Rhodehamel; that the decree in the 
chancery cause on the 29th of April, 1911, awarded the 126 shares 
of stock to the assignée, and directed delivery of the same to him 
on payment of $12,246.87, which was the amount due on White's note 
when the assignée made the tender of July 19, 1909; that the bank 
complied with this decree, upon receipt of the sum named, on the 
2d of May, 1911 ; that by reason of holding the stock under the agree- 
ment with Rhodehamel the bank had suffered a loss of interest in the 
sum of $1,565.55, for which it claimed a lien upon the 12 shares re- 
maining in its hands ; and that it has always been ready, upon the 
payment of this interest, to surrender Rhodehamel's note and the 12 
shares of stock pledged by him as aforesaid. 

It will thus be seen that the question of fact submitted to the jury 
was whether the bank actually sold to Rhodehamel in October, 1908, 
the 126 shares of stock which were then in its possession, or whether 
it merely agreed at his request, and in considération of the security 
of his note and 12 additional shares, to hold the stock until the 
chancery suit was decided. On this issue the jury found for Rhode- 
hamel, and the case comes hère on assignments of error which will 
be briefly considered. The bank insists that Rhodehamel cannot main- 
tain his action: (1) Because he waived his right to demand the stock; 
(2) because he had no title to the stock when the suit was brought; 
and (3) because the record in the chancery cause is res adjudicata 
in this action, and therefore the trial court should hâve directed a 
verdict in favor of the défendant. 

[1] The only basis for the first objection is Rhodehamel's answer, 
on November 9, 1908, to a letter from defendant's cashier, in which 
he says : 

"Your letter of the 7th at hand and contents noted. My understanding was 
that I had bought the 126 shares from you and that it was a closed incident. 
1 présume, however, that it will not do any damage to be held as you say until 
after the court passes ou the White matter." 
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It is impossible to see in this answer any waiver of Rhodebamers 
claim to be the owner of the stock. On t'he contrary, it asserts the 
purchase which he allèges and is entirely consistent with his conten- 
tion. His assent to the note and collatéral remaining in the bank 
did not modify his claim of ovvnership, or operate to waive his right 
to demand the stock upon payment of his note. The correspondence 
was entitled to proper considération by the jury, but plainly did not 
constitute a défense to the action. 

[2] It is insisted in the second place that the action must fail be- 
cause Rhodehamel had no title to the stock. Eut we are oi opinion, 
in view of the verdict of the jury, that this contention cannot be sus- 
tained. The verdict for Rhodehamel necessariiy involved the find- 
ing that the bank clainied to be the owner of the 126 shares and of- 
fered to sell the same to Rhodehamel, that the transaction was an 
absolute sale to him for an agreed price, and that as against the bank 
he was an innocent purchaser for value. This being so, it seems in- 
disputable that the bank cannot question his title. It is, of course, 
familiar doctrine that the plaintiff in an action for conversion must 
prove title and right of possession. It is equally well settled that 
such an action may be defeated by proof that the plaintiiï had no 
title, or that the title was in another person ; but, where the plaintiff 's 
title is derived from the défendant, the latter is estopped from deny- 
ing it. The jury has found that Rhodehamel was a bona fide pur- 
chaser of this stock from the bank, and the bank cannot be heard to 
dispute the title which it had itself conferred. 

[3-5] The governing principle is laid down, and illustrated with 
numerous citations, in 16 Cyc. 784 to 795, as follows : 

"Where a person tas, with knowledge of the facts, acted or conducted him- 
self in a particular manner, or asserted a particular claim, title, or right, he 
cannot afterwards assume a position inconsistent with such act, claim, or 
eonduct to the préjudice of another." 

In considering the third objection, some further facts in regard to 
the chancery suit may properly be stated. The assignment of the 
Whites was on the 7th of October, 1908. The bill filed by the as- 
signée on the 15th of that month alleged that White & White, with 
the consent of the respective owners, had pledged as collatéral for 
moneys borrowed by them various securities, including a lai'ge amount 
of La Belle Iron Works stock; that there were conflicting claims to 
thèse securities, which the assignée was unable to détermine; that 
Rhodehamel claimed to own ail the La Belle stock beld by the several 
banks which were made défendants, and demanded that the assignée 
surrender to him any claim to the same. The purpose of the suit 
was to bave thèse adverse claims and the interest which passed to 
the assignée adjudicated. Both Rhodehamel and the City Bank were 
among the défendants named in that suit. The bank answered on 
the 17th of October, setting up the loan to White on the security of 
the 126 shares, and other facts substantially as above summarized. 
Although the note given by Rhodehamel bears the same date, the 
l'7th of October, the transaction, which he allèges and the jury found 
was a purchase of this stock, actually occurred on the 19th of Octo- 
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ber, two days later. Rhodehamel answered December 2, 1908. As 
above stated, the decree of April 29, 1911, directed the bank to de- 
liver this stock to the assignée, and the bank contends that this decree 
was an adjudication which operated to defeat Rhodehamers action. 

But that suit raised no issue of title as between Rhodehamel and 
the bank, nor did it give Rhodehamel any standing to litigate the issue 
of title as between White's assignée and the bank. Parties to an ac- 
tion are not bound by the judgment, in a subséquent controversy with 
each other, unless they were adversary parties in the original suit. As 
between Rhodehamel and the assignée it may be assumed that the 
decree was conclusive, but it did not bave the efïect of settling any 
question between Rhodehamel and the bank. In other words, the 
pendency of the chancery suit, and the rights therein asserted by the 
assignée, did not prevent the bank from claiming to be the absolute 
owner of the stock and assuming to sell the same to Rhodehamel ; and 
manifestly the decree afterwards made in that suit did not enable 
the bank to dispute the title which the jury found it had undertaken 
to confer. Freeman on Judgments (4th Ed.) vol. 1, § 158; Russell 
V. Place, 94 U. S. 606, 24 L. Ed. 214; St. Romes v. Levée Cotton 
Press Co., 127' U. S. 614, 8 Sup. Ct. 1335, 32 L. Ed. 289; Harrison 
V. Remington Paper Co., 140 Fed. 385, 72 C. C. A. 405, 3 E. R. A. 
(N. S.) 954, 5 Ann. Cas. 314. 

On the trial, which took place in November, 1913, the défendant 
offered in évidence the record in the chancery suit, including the bill 
of complaint, answer of the City Bank, answer of Rhodehamel, order 
of January 22, 1909, amended bill of complaint, report of William 
E. Krupp, commissioner, exceptions of Rhodehamel to the report, 
order of Pebruary U, 1911, order of April 29, 1911, déposition of 
James Morgan Clark, and Exhibit Y thereto. The court admitted 
the three orders enumerated, but excluded the balance of the record. 
The order of January 22, 1909, merely allowed the plaintiff to file an 
amended complaint; the order of February 11, 1911, disposed of some 
of the matters in suit and postponed others for f urther considération ; 
the order of April 29, 1911, overruled the exceptions of Rhodehamel, 
confirmed the findings of the commissioner, and was a final decree. 

We are of opinion that it was error to reject this record, or so 
much of it as was ofïered, not because it determined any issue raised 
in this case, but because of its bearing upon the question of fact sub- 
mitted to the jury, namely, whether Rhodehamel became an inno- 
cent purchaser for value of this stock in October, 1908, as he testi- 
fied, or whether the transaction at that time was of the nature as- 
serted by the bank, as above stated. 

In the first place, the amended complaint in that suit set forth in 
détail the somewhat peculiar situation which had arisen in respect of 
the dealings in La Belle Iron Works stock by White & AVhite for 
the account of Rhodehamel, the hypothecation of that stock by them 
with various banks to secure their own notes, and the conflicting ciaims 
of ownership of the stock so pledged. Moreover, it allèges that soon 
after the failure of the Whites on the 7th of October, and before suit 
was brought on the ISth of that month, Rhodehamel had represented 
to the assignée that ail this stock which the Whites had hypothecated 
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in the Wheeling banks belonged to himself. Indeed, it was largely 
on account of this claim and demand of Rhodehamel that the as- 
signée brought the chancery suit. It also appears in the record that 
on the 17th of October, which was two days before the alleged pur- 
chase, the bank had filed its answer in that suit, in which it stated 
fully the circumstances under which the 126 shares came into its pos- 
session, and averred that it held the same only as security for the 
payment of White's note. And it further appears, from Rhode- 
hamel's answer and otherwise, that througliout the course of the liti- 
gation no claim was made by him that he had at any time purchased 
Iron Works stock from the City Bank. We think that thèse were 
circumstances which the défendant was entitled to show, and that they 
were so related to the issue submitted to the jury as to make them 
admissible. In short, the ruling of the court excluded documentary 
évidence which, in our judgment, was relevant and material. x'Vnd 
it cannot be said that the rejection of this évidence was harmless, 
because the facts and circumstances thereby appearing were of such 
significance that if they had been taken into considération the jury 
might hâve rendered a différent verdict. 

Because of this error the judgment must be reversed, and the case 
remanded, with instructions to grant a new trial. 

Reversed. 



TRACTION OOS. v. COLLBCTORS OF INTERNAT. REA'^ENtTE (six cases). 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1915.) 

Nos. 2682-2687. 

L Internai. Eevenuk <S=j9 — Excise Tax on Corporations — Corporation 
"Engaged in Business." 

The true test of distinction to détermine whether a corporation organ- 
Ized for a business ijurpose is "engaged in business" witbin the meaulng 
of tlie Corporation Tax Law (Act Aug. 5, 1909, c. 6, § 38 (1), 36 Stat. 112 
[Comp. St. 1913, i 6300]) so as to be subject to the excise tax thereby im- 
posed is whether It is continuing the body and substance of tlie business 
for wliich it was organized, and in which it set out, or whether it bas 
substantially retired from it and turned it over to another. If the latter 
appears then its tax exempt status must be tested by the further query 
whether it had during the critical perlod done only such acts as are prop- 
erly and normally incidental to the status of a mère lessor of its property 
or whether it has exercised its peculiar corporate franchise outside of 
and beyond the fair scope of that status. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. §§ 13-28 ; 
Dec. Dlg. <3=59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Engage.] 

2. Internal Revenue ®=o9 — EXcisb Tax on Corporations — Corporation 
"Engaged in Business." 

Street and suburban railroad companies wliich owned and had oper- 
ated their Unes leased the same to an operating company for the full 
tenu of their franchises. Thereafter they did only what was necessary 
to maintain their organizatlon, and collect and dlsburse their rentals in 

^zsFoT other cases ses same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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dividends and otherwise, except that in accoi'dance ' itli the provisions 
ot some of tlie leases, giving the lessees the right 'a sell unlmportant 
items of property, whieh was not needed and to relnvest the proceeds in 
other property subject to the lease, the lessors jolned in conveyances of 
the property sold; also in one case under the terms of the lease the les- 
sor Issued to the lessee treasury stock and bonds prevlously authorized 
for improvement purposes, in payment for sueh improvements made by 
the lessee, and in another case the lessee brought a suit in the name of 
the lessor, the latter havlng no connection with the case. HeH that none 
of such aets constltuted "engaging in business" within the meaning ot 
the Corporation Tax Act, § 38, and that suc)? corporations were not subject 
to the excise tax imposed thereby. 

[M. Note. — For other cases, see Interi .1 Revenue, Cent. Dlg. §§ 13-28 , 
Dec. Dlg. <S=39.] 

In Error to the District Court of tue United States for the West- 
ern Division of the Southern District of Ohio ; John E. Sater, Judge. 

Actions by the Columbus, Newarjc'& Zanesville Electric Railway 
Company and by the Dayton & Eî.stem Traction Company against 
Bernhard Bettman, Collector of Internai Revenue, and by the Ft. 
Wayne, Van Wert & Lima Traction Company, by the Columbus, New- 
ark & Zanesville Electric Railway Company, by the Indiana, Columbus 
& Eastern Traction Company, s ad by the Cincinnati Street Railway 
Company against Andrew C. Cilligan, Collector of Internai Revenue. 
Judgment for défendant in ea;h case, and plaintiffs bring error. Re- 
versed. 

Under the above arbltrary ti'ie we group six causes which were heard as 
one. In each, the question invoived vi'as whether the plaintiflf in error, plaln- 
tiff below, was "carrying on business," so as to be subject to pay the excise 
tax under the Corporation Tax Law (Act Aug. 5, 1909) § 38, 36 Stat 112. 
In each case, the tax was paid under protest, suit was brought to recover the 
same, judgment was dlrected in the court below for the détendant revenue 
collector, and plaintiff bas brought error. Each one of the plaintiffs is an 
interurban or street railway, organized under the laws of Ohio, which had 
bullt and operated a railroad, and then, before the accruing of the tax in- 
volved, had leased the railroad to an operating eompany (for the whole fran- 
chise period), and had ceased to carry on business, unless maintenance of its 
corporate organlzation and office, receiving of accrued rentals and distributing 
them as dividends among its stockholders, Investing its undistrlbuted recelpts, 
and the other acts hereafter specified constltuted such "carrying on" of busi- 
ness as required the imposition of the tax. Each case is, in a gênerai way, 
analogous to McCoach v. Minehill, etc., B, R., 228 U. S. 295, 33 Sup. Ct. at 
page 419, 57 b. Ed. 842. In thèse cases, as in that, it must follow that the 
lessor railroads were exempt from this tax, unless the additional circum- 
stances hère presented are sufficlently distinguishing. The clairaa of such 
distinction are based upon that portion of the opinion of the court in the Mc- 
Coach Case whieh says (page 305 of 228 U. S., at page 423 of 33 Sup. Ct. [57 
L. Ed. 842]) : "It should be mentioned that there is nothing in the record to 
show that during the taxing years in question the eompany exercised its 
power of eminent domain, or put in force any other spécial corporate power, 
In aid of the business of the lessee. We therefore do not pass upon the ques- 
tion whether, if it should do so, it would be taxable under the act in ques- 
tion." 

The supposedly distinguishing circumstances, which appear in one or an- 
other of thèse cases, can be classified iuto three groups : 

(a) Two of the leases provided for the sale of portions of the real estate 
and the substitution of other property. The pertinent portions of the respec- 

£=^For other cases see same topic & KBY-NUMBEB in ail Key-Numbered Digests & Indexes 
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tlve leases on thls subject are quoted in the mnrgln.i One lessee sold one 
and the other sold two comparatively trlfling parcels of real estate, aud tlie 
lessors joined in the deeds. In another instance, which belongs in this group, 
the lessee company made a traffic contract with anothor traction company, 
permittlng the latter to run some of Its cars over some of the railroad Unes 
covered by the lease, and upon the foot of this contract tlie président of tl>e 
lessor company, pursuant to a resolution of its board, Indorsed the consent 
■and approval of the lessor company thereto. This approval was not required, 
either by the lease or by the trafic contract. 

(b) One of the lessees, in constructing an extension to the leased Unes, was 
about to cross, at grade, a steam railroad, and the latter was proposiug to re- 
«ist such construction. Thereupon action was brougbt against the steam rail- 
road in the name of the lessor traction company, as plaintiff, to enjoin the 
steam railroad from preventing such Crossing. Tliia action was prosecuted 
in the trial court to a final decree for injunctlon, but had been appenled aud 
was sUll pending. The lessee was the real party in such action, managed 
the same, and paid ail expenses, and the lessor had no connection therewlth, 
except to permit the use of its corporate name therein pursuant to a provision 
of the lease whereby the lessor covenantcd "that the lessee may use the 
name of the lessor in bringing, prosecuting, or defeuding any suits or pro- 
ceedings in law or in equlty w^hich uiay be necessary or proper in the opinion 
of the lessee for taking action hereafter for the protection and préservation 
and full en.i'oyment by the lessee of ail the property, rights, and privilèges 
hereby leased ; * * * but the lessee shall pay and hold the lessor harm- 
less and indemnifled from and against ail loss, cost, damages, and expenses 
whatsoever arlslng therefrom." 

(c) Some of the lessors, during the year involved, had issnod their treasury 
capital stock, or caused to be issuod tiieir reserve bonds in the haiids of their 
mortgage trustées, for the purpose of flnancing the les.sees in making exten- 
sions or betterments or acquiring new items to be ad<led to the body of leased 
property. Thls was pureuant to lease provisions substantially slmilar in dila- 
tèrent cases, and examples of which are given in the margin.^ 

1 Note. — ^E'rom one lease : "Whenever any of the real estate hereby leased 
shall become unsuitable or unnecessary for the opération of the said rail- 
roads, or any of them, the lessee may sell and dispose of the same by and 
with the concurrence of the lessor as to the advisability of the sale and tho 
price therefor, to be evidenced by its uniting in the deed or otlier instrument 
of conveyance, and the proceeds of sale in every such case shall be applied to 
the purchase of other property to be mntually agrced upon by the lessor and 
the lessee, and the title to the same shall be taken in the name of the lessor, 
and the property purchased shall be treated and used as a part of the leased 
property." 

From the other lease: "The lessor covenants that in case the lessee con- 
siders any part of the real or Personal property hereby leased to be wom, 
damaged, or no longer suitable or necessary for Its ])roper purposes, it may 
sell, alter, change, or replace such property, and the lessor will act with the 
lessee in any sale thereof, and In executlng and deliveriug such instruments 
as may be necessary to transfer its title therein to the vendee ; provided that 
such sales shall always be in accordance with the terms of the mortgages at 
that time existing upon the property ; and provided, further, that in the ab- 
sence of mortgage provisions for such a transaction, the proceeds of any such 
sale or sales shall be received by the lessee and shall be applied by it to the 
substitution of property of value at least equal to tiiat sold or shall be ex- 
pended to otherwise increase the value of the other property hereby leased." 

2 Note. — "The lessee hereby accepts the street aud luterurban street railway 
and electric light and power plants aud Systems and the estate and property 
real and personal hereby demlsed as the same actually are at the date hereof, 
and adniits that they are in good order and condition, and covenants that it 
will, during said tenn, renew, repair, and replace the same, so as to main- 
tain and keep the demised premises in as good order, repair, and condition as 
the same now are, and in their présent state of ethcieucy, and that it will ex- 
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Joseph Wilby, of Cincinnati, Ohio, for plaiatiff in error Cincinnati 
St. Ry. Co. 

G. H. Warrington and Lawrence Maxwell, both of Cincinnati, Ohio, 
for other plaintiffs in error. 

S. T. McPherson, U. S. Atty., of Cincinnati, Ohio, for défendants 
in error. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Several décisions of the Suprême Court instruct us as to the rneaning 

tend and espand the same with increase of profitable demand for transpor- 
tation, and electric light and power; that it will from time to time at its 
own expense (except as otherwise provided in article nintli liereof), make ail 
extensions, additions, altérations, improvements, renewals, and betterments 
wbieh may be necessary or proper with référence to the preiuises and prop- 
erty hereby demised and for the use and opération theroot, and will do and 
perform ail other things necessary to make and maintaiii said plants and 
Systems as first-class modem and efficient street and interurban street railway 
and electric light and power plants and Systems, and that ail lands, struc- 
tures, improvements, betterments, and renewals added to or made upon the 
demised premises, and ail rights, privilèges, and franchises aequired by the 
lessee in connection with the demised premises, shall, upon payuient the)-efor 
as herelnafter provided, become the propcrty of the lessor, aud be treated 
as part of the demised premises, and be subject to ail the tenus, conditions, 
and provisions of this indenture in like uiaimer as if they had been vested 
in the lessor at the date of this instmment. Provided, howe^'er, that upon 
the expiration of the term of this lease, or if before the expiration of tho 
term thereof this lease be terminated for any cause other thau the default 
of the lessee, tlien upon such termination, tire lessor shall pay to the lessee 
the actual value at the time of such expiration or termination of îiU addi- 
tions, betterments, improvements, and renewals made by the lessee to and of 
the leased property, except such as shall hâve been made ont of the proceeds 
of the sale of or Insurance on the property now owned by the lessor, or shall 
hâve been made in the renewal of or substitution for property existing at the 
commencement of the term of this lease, and thereafter worn ont or destroyed, 
or shall hâve been paid for out of funds raised from any bonds of said lessor 
issued under any of its mortgages, or which may in future be issued for such 
purpose. • * * " 

"Ninth. It Is hereby agreed between the parties tliat ail uncertified bonds 
of the lessor which may be in the hands of the trustée under its said mort- 
gage of $6,250,000, hereinbefore mentioiied in article second, section 1, sub- 
division (f), and retalned for the purpose of making additions or extensions 
or betterments to the System of the lessor, or acquiring new property, real or 
Personal, may be used by the lessee for the purposes provided in said mort- 
gages, and to that end, whenever the lessee shall need funds for such pur- 
pose, it shall in wrlting notify the lessor of the amount of money required 
and the purposes for which it is desired, and such notice shall be signed by 
the président or vice président of the lessee, attested by its secretary, and 
sworn to by one of the offlcers of the lessee, and shall state that the proposed 
expenditure is proper and necessary for such purpases, whereupon the lessor 
shall, by resolution of its board of directors, call upon the trustée under its 
said mortgage, in the manner provided in the mortgage, for the certification 
and delivery of an amount of bonds suflicient in the judgment of the lessee to 
provide the amount of money so required, and upon receipt of said bonds, the 
lessor shall either sell the same and pay the cash proceeds of such sale to the 
lessee, or deliver said bonds to the lessee to be used or sold by it for making 
the payments aforesaid as the lessee shall elect." 
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of the phrase "engaged in business" or "carrying on business," as 
used in this law. Among them, three deserve spécial study. In the 
Park Realty Co. Case (Corporation Tax Cases, 220 U. S. 107, at 
page 170, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312), 
it appeared that the corporation was organized, among other pur- 
poses, to "manage or lease hôtels," and that it was managing and leas- 
ing a hôtel, and was carrying on such business by continuing to re- 
ceive the rents. It was continuing to carry on a business for which 
it was organized, in which it had been engaged, and which it had not 
discontinued. It was fulfilling one of the purposes of its organiza- 
tion. If it was not "carr3dng on business" at the time in question, 
it never had been. It had not been engaged in any business from 
which it had retired ; and it was not required to pay the tax. In a 
case simultaneously decidcd, Zonne v. Minneapolis Syndicate, 220 U. 
S. 187, 31 Sup. Ct. 361, 55 L. Ed. 428, a corporation of character very 
similar to the Park Realty Company had been carrying on an exten- 
sive business, but had turned its property and business over to anothcr, 
assuming only the position of lessor; and, although it was thereafter 
doing about the same acts in about the same way as the Park Realty 
Company, it was not subjected to the tax. 

Although the Park Realty Company had power to do other business 
than as a landlord, and the Minneapolis Syndicate had, by amending 
its charter, shorn itself of such broader powers, this caniîot be the 
true distinction between the cases, because, as Mr. Justice Holmes 
savs, in U. S. v. Emerv-Bird-Thaver Co. (April 5, 1915) 237 U. S. 

28, 35 Sup. Ct. 499, 59 L. Ed. : "The question is rather what the 

corporation is doing than what it could do." When we compare thèse 
two cases, by themselves and as they bave been interpreted in the 
McCoach Case, in U. S. v. Whitridge, 231 U. S. 144, 34 Sup. Ct. 
24, 58 L. Ed. 159, and in U. S. v. Emery, etc., Co., we think the true 
test of distinction must be, as applied to corporations of this class, 
whether they are continuing the body and substance of the business 
for which they were organized and in which they set out, or whether 
they bave substantially retired from it and turned it over to another.* 
If the latter appears, then their tax exempt status must be tested by 
the further query whether they hâve, during the critical period, donc 
only such acts as are properly and normally incidental to the status 
of a mère lessor of such property, or whether they bave exercised their 
peculiar corporate franchises outside of and beyond the fair scope of 
that status. There is helpful analogy in observing an individual. It 
is not usually hard to décide whether he is still "in business," or has 
retired ; and, if the latter, he does not lose that character because hère 
and there, in the receipt of his inconie, he does an item of business. 
When we corne to apply this criterion to the circumstances which sup- 
posedly distinguish this case from the McCoach Case, we are satisfied 
that they are insufficient, 

«The Emery-Bird-Thayer Case seems to JioM exempt even a corporation 
which was organized for the purpose of leasiii.cr the real estate wliich it did 
lease ; but the relations of that Company to its predecessor in title and its 
assoclate company in active business indlcate that the décision is not substan- 
tially inconsistent with the test we hâve assumed. 
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[2] 1. Of course, buying and selling real estate may be a carrying 
on of business, but such acts of that nature as were hère done cannot 
be so characterized from the standpoint of the lessor companies. Thèse 
acts were merely incidental to the business carried on by the lessee 
companies; they were exceptional in nature and trifling in amount; 
the lessors did not negotiate the sales of the original nor the purchase 
of the substituted property. The transaction is merely one where 
the tenant says to the landlord, "I hâve arranged an exchange whereby 
a parcel of leased property which bas become useless shall be ex- 
changed for another more désirable parcel," and the landlord says, 
"I hâve no objection, and I will sign the papers." When this occurs 
only to the extent and under the conditions hère shown, we cannot 
think it is a "carrying on of business" by the landlord. As Mr. Jus- 
tice Holmes said in the Emery-Bird-Thayer Case, "the sale of a 
part would signify that the [lessor] did not need it." If we resort 
to comparison with the individual landlord, it could hardly be thought 
that he had resumed his business activities and neutralized his retire- 
ment, merely because he assented to a tenant's désire that a trifling 
fraction of the leased property should be sold and the proceeds be 
used by the tenant to improve the main body of the estate. The im- 
position of the tax cannot be supported on this ground, without aban- 
doning the ordinary définitions, and resorting to the unusual. 

The approval of the traffic contract is, if anything, less indicative 
of the condemnatory "carrying on business" than is the sale of a 
real estate parcel. The approval might hâve future importance, but 
in its présent effect it was as harmless as it was unnecessary. 

2. Permitting the lessee to take and to sell reserved bonds and un- 
issued stock présents a question of the same class. The case does 
not involve the sale of either bonds or stock by the lessor company. 
That might raise a différent issue. Properties of the nature of those 
herein involved necessarily must be enlarged, extended, and otherwise 
improved at fréquent intervais, and a long-time lease must make suit- 
able provision on thèse points. It is matter of contract whether the 
business of providing thèse improved facilities shall be carried on 
by the lessor or by the lessee. Thèse leases provide that thèse things 
shall be done by the lessee; but the lessors had funds on hand in 
the shape of unissued stock or reserve bonds expressly devoted to 
this very purpose, and the lessors hâve merely permitted the lessees to 
take thèse funds and use them for the purposes for which the funds 
were created. Again resorting to the analogy of individuals leasing 
ordinary buildings, it is as if the tenant desired to make improvements 
and the landlord permitted this to be done, and either advanced the 
funds or let the amount be deducted from the rent. This could hardly 
be thought a resumption of his once abandoned business activity. To 
this very point, the Circuit Court of Appeals of the Second Circuit, 
speaking by Judge Rogers (Andersen v. Morris Co., 216 Fed. 83, 91, 
132 C. C. A. Z27), says : 

"The act done was a purely formai act clone by the lessor to enable the 
lessee to raise money on the security of the property for its development and 
opération in the conduct of the railroad business. In doing it the lessor was 
not 'carrying on or doing business' within the meaning of the Corporation 
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Act. The meaning of the words 'carrying on or rtoiug business' and 'engagea 
in business' must be glven tlieir ordinary and natural signification, and, given 
that signification, the act done is not within the me&ning of the statute. Tlie 
lessor Company was not an actively operating concern. Under the terms of 
this lease the lessor corporation had practically gone ont of business and 
was disqualifîed from any activity respectiug the opération and management 
of the railroad business which it had beeo incoii)orated to earry on. The 
issuance of the bonds was an act done siniply to enable the lessee to en]oy, 
use, and exercise the property, franchise, and rigJits wliich the lessor had 
prevlously demised, and did not aniount to a resumption of business which 
the lessee had transferred, or a 'doing of business' in the statutory seuse." 

And, o£ the décision just quoted, Judi^e Putnam savs, in the First 
Circuit (N. Y. Central v. Gill [C. C. A.]^219 Fed. 18< 185): 

"This was a sensible interprétation of the statute, and one in harmony with 
its gênerai terms and purposes." 

3. The permitted use of the lessor's name in a lawsuit brought and 
wholly carried on by the lessee has even less color of carrying on busi- 
ness than has either of the other classes of acts. We concur fully in 
the opinion of the District Judge on this subject when he said: 

"The lessee's attorney was directed to bring a suit in the lessee's name. 
* * * The attorney, notwithstanding his instruction and in disregard 
of it, brought the suit In the name of the plaintilï, a fact which did not be- 
come kuown to plaintifr until long afterwards. The lessee is conducting the 
litigation, lias coutrol of it, and is required to bear ail the expense of it. 
Although the plaintilï, after hearing that the suit was instituted in its name, 
did not forbid its continuance, it does not appear to hâve taken any part in it, 
and I do not think, under the circumstance.s, tliat the plaintifC, by reason of 
such litigation, should he held to hâve engaged in business. The intention 
to do business was wanting." 

Since the case was decided below, not only has the Suprême Court 
applied the rule of exemption in another instance — the Ëmery-Bird- 
Thayer Case — but the very questions involved in this case hâve been 
decided by other Circuit Courts of Appeals. The sale of a parcel of 
leased property and the purchase of other property, title to which 
was taken in the name of the lessor, but which was to be covered by 
the lease, were among the things done by the lessor company in the 
Gill Case, in the First Circuit, but which were held not sufficient to 
precipitate the tax. The issue of bonds is not only covered by the 
Gill Case and the Anderson Case, supra, but thèse cases in this re- 
spect are expressly approved by the Circuit Court of Appeals for the 
Third Circuit, in Lewellyn v. Pittsburgh, etc., R. R. (April 15, 1915) 
222 Fed. 177. This last case, as also the Gill Case, held that the lessor 
company is not to be considered as engaged in business, even though 
it exercises, for the benefit of the lessee, its franchise right of eminent 
domain. Obviously, as the greater includes the less, thèse two dé- 
cisions cover the case of such an injunction suit as was brought hère 
against the steam railroad, if that suit did not in truth involve the 
exercise of the right of eminent domain ; and, if it did, we should 
yield to the concurring opinions in the other circuits whatever doubts 
we had on that subject. 

In each case, the judgment is reversed, without costs, and a new 
trial awarded. 
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JAMES SUPPLÏ & HAEDWAKE CO. et al. v. DAYTON COAL & 
IRON CO., Limited. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1915.) 

No. 2623. 

L Bankbtjptct <S=»60 — "Acts os Bankeuptot"— Receiveeship fob Coepo- 

RATION. 

If the appointment of a reeeiver for an insolvent corporation, although 
made in a suit to wtdcti it was défendant, was in fact procui-ed by the 
corporation and in its behalf, it is as efïectively an "act of bankruptcy" 
under Bankr. Act July 1, 1898, c. 541, § 3a(4), 30 Stat. 546 (Comp. St. 
1913, § 9587), as tliough the suit had been in its own name as complainant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. ©=560. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

2. Bankeuptcy ©3360 — Acts of Bankeuptcy— Receiveeship for Coepoea- 

TION. 

In such case it Is Immaterial that the receivership was not ordered 
because of insolvency, but it is sufflcient if the corporation was actually 
insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. ®=>60.] 

3. Bankeuptcy <g=>95 — Acts de Bankeuptcy— Questions foe Juky. 

That the procurement of the receivership was not formally autliorized 
by a vote of the directors or stockholders will not necessàilly prevent 
it f rom constituting an act of bankruptcy ; and, where there was évidence 
that it was authorized by the managing dlrector, whose flrm also owued 
the majority of the stock, and who, with those acting with him in such 
procurement had full control of the company's allairs, the question 
whether it was the act of the corporation was one for the jury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 132, 140, 
145 ; Dec Dig. <g=:j95.] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

In the matter of the Dayton Coal & Iron Company, Limited, alleged 
bankrupt. From a judgment entered on a directed verdict, dismissing 
the pétition, the James Supply & Hardware Company and others, peti- 
tioning creditors, bring error. Reversed. 

Frank Spurlock and C. C. Moore, both of Chattanooga, Tenn., for 
plaintififs in error. 

George H. West and D. L. Grayson, both of Chattanooga, Tenn., 
for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and EVANS, 
District Judge. 

KNAPPEN, Circuit Judge. On a trial to a jury of the issues joined 
upon a creditors' pétition for adjudication in bankruptcy verdict was 
rendered by direction of the court, and judgment of dismissal entered 
accordingly. The case is hère on writ of error. ElHott v. Tocppner. 
187 U. S. 3 27, 23 Sup. Ct. 133, 47 L. Ed. 200. 

^s=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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There was substantial évidence tending to show insolvency. The 
act of bankruptcy finally relied upon is that respondent, as alleged, be- 
ing jnsolvent applied for a receiver of its property. B. A. § 3a(4). 
The receivership in question was apphed for and obtained in a suit 
brought in a state court of Tennessee in the names of three creditors 
©f the Dayton Company, claiming priority in favor of Tennessee credi- 
tors, under sections 2551, 2552, of Shannon's Tennessee Code, and ask- 
ing a winding up of the corporation. There was testimony tending to 
show that this proceeding was instituted at the instance and for the 
benefit of the Dayton Company, and tlirough its représentatives. The 
district court held that, as matter of law, on the record made the insti- 
tution of this proceeding and the obtaining of the receivership was not 
the act of the Dayton Company. Whether this conclusion is correct 
is the pivotai question. We of course state the testimony, so far as 
given, in the aspect most favorable to the petitioriing creditors against 
whom verdict was directed. 

The Dayton Coal & Iron Company was a British corporation, having 
its home office in Glasgow, Scotland. It was engaged at Dayton, 
Tenu., in mining coal and making pig iron. Sir Peter Donaldson, who 
resided at Glasgow, was the managing director of the company, and 
there was testimony that he "had control of ail the company's affairs." 
He was a member of the Glasgow firm of James Watson & Co., which 
owned a majority of the stock of the Dayton Company, controlled it 
and financed its affairs. The Dayton Company maintained an office at 
Cincinnati, from which the sales and commercial transactions were 
handled. Mr. Whitaker was assistant to the managing director and 
the highest représentative in the United States of the Dayton Com- 
pany, He had charge of the Cincinnati office and gênerai supervision 
of commercial affairs at Dayton. Mr. Miller, of Chattanooga, was the 
gênerai counsel in the United States of the Da3^ton Company and 
"represented the company in its légal affairs." Watson & Co. bought 
pig iron in the United States, and in that relation dealt directly with the 
Dayton Company. Shortly before June 9, 1913, Watson & Co. failed, 
and so defaulted on a draft for £4,000 drawn by the Dayton Com- 
pany upon Watson & Co., and held by the Equitable Trust Com- 
pany of New York. This failure inimediately embarrassed the Day- 
ton Company, which was unable to protect the draft, and the Dayton 
Company's bank creditors became insistent. Whitaker cabled the 
situation to the Dayton Company at Glasgow, asking what advice 
should be given, and stating that "director must come with full power 
to act." Sir W. B. Peat, a member of an accounting firm doing busi- 
ness both in Great Britain and in the United States, was in New York 
as "the représentative of Watson & Co.," and was slated as liquidator 
of the affairs of that firm. The Dayton Company cabled Whitaker 
from Glasgow to go to New York and consult with Peat respecting 
the failure of the Dayton Company, and, if possible, to take Miller 
with him. Whitaker was also advised that liquidation could not be 
avoided, and to pay nothing more without consulting Miller. The 
latter was unable to go to New York at the time, but had a conférence 
with Whitaker, and gave his opinion, from what Whitaker told him, 
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that a receiver should be appointed. Whitaker met Peat in New York 
on June 14th, and communicated to him Miller's views as to the neces- 
sity of the appointment of a receiver. Peat concurred in thèse views. 
On the evening before the interview with Peat, Miller wired Whitaker 
at New York : 

"Am Impressed immédiate recelvershlp suit hère is best. Wire me your 
Tiews quickly on arrivai and also later after consulting with parties there." 

[1] The subject seenis to hâve been further discussed between Mil- 
ler and Whitaker over the téléphone, and Whitaker wired that he 
thought Miller's method so communicated correct, and that he would 
"wire just as soon as can see Peat." During the 13th and 14th Miller 
and Whitaker exchanged telegrams, Miller stating that he would not 
"precipitate action unless forced," and expressing himself as "anx- 
iously awaiting your advice as to whether bankruptcy inévitable," Whit- 
aker wiring Miller on the 13th that he had seen Peat, "who states to 
adopt plan outlined by you over téléphone at once," and on the 14th, 
"to proceed at once." On the morning of June 14th the insolvency 
proceeding was instituted, the bill therefor being drafted under Mil- 
ler's direction and largely by his dictation, and without definite arrange- 
ment (previous to its drafting) with the creditors in whose names it was 
to be filed. The bill was filed by another soliciter, who spent part of 
his time working in Miller's office on a salary. On the same day Whit- 
aker wired Miller that he had "consulted with Peat who is instructed 
by Watson," and that Peat "advises receivership and desires his part- 
ner hère Archibald Bowman appointed a receiver." An injunction 
was issued in the proceeding under the creditors' bill on June 14th, but 
no receivership was then ordered. The original bill alleged the Day- 
ton Company's insolvency. An amended bill, decided upon by Miller, 
and filed on the 16th, withdrew that charge; the Dayton Company 
formally appeared and waived service oî process and notice, "for the 
purpose of enabling the chancellor, without further notice [to] pro- 
nounce such decree and make such order herein as to him seems prop- 
er." Mr. Noyés, the Dayton Company's superintendent, was at once 
appointed temporary receiver in Tennessee. On the next day Whit- 
aker wired the Dayton Company at Glasgow the fact of the appoint- 
ment, and that attempt would be made to appoint Noyés temporary re- 
ceiver in Ohio, which was donc, and cable notice given by Whitaker 
on the next day. A few days later Bowman was appointed co-receiver 
with Noyés. There was thus substantial testimony tending to show 
that the receivership was procured at the instance of and by concert 
between Peat, Whitaker, and Miller. If the receivership was so pro- 
cured by actual authority of the Dayton Company, and on its behalf, it 
was as effectively an act of bankruptcy as if the suit had been directly 
in the name of that company as complainant (Exploration Co. v. Pacific 
Co. [C. C. A. 9] 177 Fed. 825, 839, 101 C. C. A. 39), and the district 
court so held. Wheeler v. Denver, 229 U. S. 342, 33 Sup. Ct. 842, 57 
L. Ed. 1219, contains nothing to the contrary. What is there said re- 
specting collusion relates merely to jurisdiction. Similar holdings are 
found in Re Metropolitan Ry. Receivership, 208 U. S. 90, 110, 28 Sup. 
223 F.— 63 
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Ct. 219, 52 L. Ed. 403, and American Brake, etc., Co. v. Père Mar- 
quette R. R. Co. (C. C. A. 6) 205 Fed. 14, 18, 123 C. C. A. 322. Hère 
the question of intent to évade the provisions of tlie Bankruptcy Act is 
invoived. 

[2] It is immaterial that the receivership was not ordered because 
of insolvency. If the corporation was actually insolvent at the time 
receivership was applied for, it is enough. Hill v. Electric Co. (C. C. 
A. 6) 214 Fed. 243, 130 C. C. A. 613. 

[3] We are not impressed by the proposition that the application 
for a receiver by this corporation would not be an act of bankruptcy 
unless shown to hâve been expressly authorized by formai action of its 
board of directors or stockholders ; and the district judge did not so 
décide. Not only is there nothing in the record to indicate that the 
managing director of this British corporation lacked authority to direct 
such action, but the testimony is inferentially to the contrary, and is 
specifically that he had complète control of the company's atîairs. If 
Donaldson individually lacked full control, there was testimony that 
Watson & Co. represented the stock control and, inferentially at least, 
had whatever control Donaldson lacked; and it is perhaps of some 
interest in this connection that the amended bill in the insolvency pro- 
ceeding by implication treats the members of Watson & Co. as Whit- 
aker's principals. We think the record did not impugn the existence 
of full authority on the part of Donaldson and Watson & Co. to direct 
the receivership, and thus the commission of an act of bankruptcy. 
Exploration Co. v. Pacific Co. (C. C. A. 9) 177 Fed. 825, 839, 101 C. 
C. A. 39; In re Maplecroft Mills (D. C.) 218 Fed. 659, 673 ; 1 Reming- 
ton on Bankruptcy (2d Ed.) § 152. Moreover, if those placed in full 
charge of the company's affaira were thus clothed in fact with suffi- 
cient power to actually accomplish a legally effective receivership, we 
cannot think the application therefor was any the less an act of bank- 
ruptcy because those responsible therefor had no right, as against the 
stockholders, to so act. A somewhat contrary holding was had in Re 
Wm. S. Butler Co. (C. C. A. 1) 207 Fed. 705, 713. How far that dé- 
cision may hâve been afïected by the law under which the corpora- 
tion was organized does not appear. 

As to the authority of Whitaker and Miller: It is unnecessary to 
décide whether either or both had, by virtue alone of their officiai posi- 
tions, gênerai authority to act for the corporation in instituting the re- 
ceivership. Had the gênerai counsel filed such bill in the name of the 
corporation, his authority to do so would be presumed. Pacific R. R. 
Co. V. Ketcham, 101 U. S. 289, 296, 25 L. Ed. 932, and we should 
hesitate to déclare, as matter of law, in view of his gênerai relation 
to the corporation, that he would not bave authority to take such action 
through another médium when acting in the good-faith représentation 
of the corporation's interests. We think, however, there was testi- 
mony tending to show spécial authority f rom the Glasgow management 
for the procuring of receivership. Miller, Whitaker, and Peat were 
instructed to conf er together regarding the course to be taken. They 
did so, and acted according to their judgment. True, there is no évi- 
dence of an express direction by the Glasgow office of the Dayton 
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Company that action should be taken under Peat's sole advice or under 
that of Miller, or specifically that receivership should be applied for; 
but we think that under the circumstances, including the fact that 
Whitaker had asked the Glasgow office to send a director with povver 
to act, and taking into account the other telegrams ref erred to, a direc- 
tion that action should be taken according to the course which should 
be adopted after conférence between thèse three persons is naturally 
implied, especially in view of what îater passed between the Glasgow 
office and its représentatives in the United States respecting the ap- 
pointment of receiver already had and the proposai for further and 
ancillary appointments. Apart from such eiïect as they may hâve by 
way of ratification, we think thèse Iater communications, in the ab- 
sence of reply thereto, directly tended to show that the company's rep- 
résentatives in the United States had correctly construed the authority 
given them from Glasgow. While, as suggested, Peat was spoken 
of as Watson & Co.'s représentative, the Iater express référence of 
Whitaker to Peat, made by the Glasgow office of the Dayton Company, 
made him the company's représentative for the purpose, even though 
originally he represented only Watson & Co., and regardless of the efïect 
of such représentation in view of the relations between that firm and 
the Dayton Company. And while Whitaker's telegram of the 14th 
was probably received by Miller after the creditors' bill was fded, and 
the second telegram of the 13th probably after the creditors' bill was 
drafted, the telegram last referred to seems to hâve been in accord 
with previous expectation, and both arrived before the amended bill 
was filed and the receivership application heard. It need scarcely be 
said that Miller's relation as creditor of the Dayton Company is im- 
portant only as it afïects the ultimate question whether the application 
for the receivership was the act of that company. 

It results from thèse views that the issue should hâve been submitted 
to the jury. The judgment of the district court is accordingly revers- 
ed, with costs, and the record remanded to that court, with directions 
to award a new trial. 



HINRICHS V. MISSISSIPPI VALLEY TRUST CO. et al. 

(Circuit Court of Appeals, SLxtli Circuit June 8, 1915.) 

No. 2617. 

CoBPOEATiONS iS=>57& — Reoeganization Aqreement — Ceeditob Entitled to 
Share in Moktgage LaEN— "Indebtedsess." 

An unliquidated claim against a corporation for damages for conversion 
of coal and timber from clalmant's ]and, upon whicli a contested suit 
was pending, was not an "indebtedness" of tlie company, witliin the 
meaning of a reorganization agreement made by its bondholders in order 
to get It out of the hands of a receiver, by vi^hieh they consented to the 
issue of preferred bonds for the purpose of "paying the company's in- 
debtedness" not otherwise provided for ; and the claimant, on recovery of 
judgment when the mortgage securing such bonds was in foreclosure, 
was not entitled to share in the lien thereof, except as to such portion 
of her judgment as covered the coal and timber taken by the receiver, 

4=7For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Oigesta & Indexes 
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whlcîi was an Indebtedness of tbe receiversliip, without the payment ol 
whlch the bondholders were not entitled to hâve the receiver discharged. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2307, 2309, 
2313-2318; Dec. Dlg. <g=>579. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indebtedness.] 

Appeal from the District Court of the United States for the East- 
ern District of Tennessee; Edward T. Sanford, Judge. 

Suit in equity by the Mississippi Valley Trust Company against 
the Cumberland Coal & Coke Company and others. From a decree 
denying her right to share in a mortgage lien, Mrs. Amelia M. G. Hin- 
tichs, intervener, appeals. Reversed in part. 

J. B. Sizer, of Chattanooga, Tenn., for appellant. 

F. M. Thompson, of Chattanooga, Tenn., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On May 2, 1902, Mrs. Hinrichs sued 
the Cumberland Coal & Coke Company (hereafter called the Coal 
Company) and other défendants in the chancery court for Cumber- 
land county, Tenn., to recover lands alleged to hâve been fraudulently 
procured from her. The decree of the chancery court canceling her 
conveyance and ordering restoration of the lands was affirmed at the 
December, 1905, term of the Suprême Court. The decree of the 
chancery court awarding Mrs. Hinrichs recovery against the Coal 
Company for the net value of her interest in coal and timber taken 
from the lands during the years 1901 to 1905, both inclusive, was af- 
firmed by the Suprême Court in January, 1910, in the amount of $4,- 
198.09. Execution issued meanwhile from the chancery court was 
returned unsatisfied; the Coal Company being in the hands of a re- 
ceiver. In 1899, and thus before Mrs. Hinrichs' suit was commenced, 
the Coal Company gave to the Mississippi Valley Trust Company 
(hereafter called the Trust Company) a mortgage on its real estate, 
machinery, and permanent improvements, to secure a bond issue of 
$1,000,000, ail of which bonds were pledged either directly to cred- 
itors or to secure the indorsement of the Coal Company's paper. 

On September 2, 1902, a few months after Mrs. Hinrichs' suit was 
begun, a receiver of the Coal Company was appointed under a gên- 
erai creditors' bill filed in the chancery court for Scott county, Tenn. 
Other litigation connected with the Coal Company's afïairs having 
ensued, a reorganization of its affairs was had, by agreement made 
February 14, 1903, between the Trust Company, the Coal Company, 
its stockholders, directors, and certain creditors, together with so- 
called "voting trustées," members of a certain "syndicate," and other 
interested parties. This agreement recited tlie ownership by the Coal 
Company of assets amounting to $1,667,420, the mortgage of 1899, 
the pledge of the entire bond issue therciinder, and the existence of 
a floating indebtedness of about $115,000 "as nearly as can be ascer- 
tained," the company's inability to meet its obligations, and the désire 

^sjFor other casea see eame tople & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of ail parties to "so reorganize the affairs of said Coal Company that 
it may be taken out of the hands of said receiver, pay its obligationsij 
and provide funds to carry on its business and develop its property/' 
The plan provided for a new bond issue of $1,300,000, of which 
$300,000 were called "Class A Bonds" and were given priority over 
the remaining or "Class B Bonds," the class A bonds (together with 
certain apportionable stock of the Coal Company) to be sold for cash, 
and the proceeds applied only to "paying the indebtedness of the 
Company not herein otherwise provided for, developing and bettering 
the company's lands, building coke ovens and other corporate pur- 
poses" — as stated elsewhere in the agreement, to pay "the indebtedness 
of the Coal Company, which is provided to be paid herein, and alsù 
other accounts, charges, costs, and fées necessary to be paid, or in- 
cident to carrying this plan into effect." The creditors, most of whom 
were secured by bonds, agreed to accept the payment provided and 
surrender the collaterals and release their claims. Ail parties agreed 
that upon a consummation of the reorganization plan ail suits or pro- 
ceedings against the Coal Company should be dismissed and the re- 
ceivership terminated. The reorganization plan was duly carried into 
effect, the new mortgage given to the Trust Company, both classes 
of bonds issued, the receivership terminated, and its property turned 
back to the Coal Company. But $253,000 of the class A bonds were 
issued. 

November 24, 1908, foreclosure of the trust mortgage was instituted 
in the court below, and a receiver of the Coal Company's assets ap- 
pointed pending foreclosure. Mrs. Hinrichs, having six days later 
obtained her decree in the chancery court against the Coal Company 
on account of the coal and timber taken, tendered in the foreclosure 
suit and asked leave to file a bill alleging her status as a creditor of 
the Coal Company at the time of the reorganization agreement of 
February 14, 1903, that by its terms she was one of the beneficiaries, 
and as such entitled to hâve her judgment paid out of such of the 
class A bonds as had already been sold, or, if an insufficient sum re- 
mained for the purpose, to hâve so many of the still unsold bonds 
of that class disposed of as might be necessary therefor. Leave to 
file this bill was denied, without préjudice to the présentation of such 
claim as she might hâve by intervening pétition. Later, May 25, 1910, 
she filed a pleading, which has been treated as an intervening péti- 
tion, asking the same relief. On this pétition issue was joined. On 
foreclosure sale under decree of December 23, 1911, the entire prop- 
erty was purchased by a committee of the class A bondholders for 
$255,000. This sale was confirmed, and the proceeds, after payment of 
costs, attorney's fées, receiver's compensation, and other expenses, 
were divided pro rata among the holders of the $253,000 of class 
A bonds, except $4,000 held in the registry under order of the court 
to await the détermination of Mrs. Hinrichs' intervention. No claim 
other than that of intervener and those represented by class A bonds 
has been presented against the Coal Company on account of indebt- 
edness prior to the reorganization agreement, and ail such other prior 
debts hâve been paid so far as the record shows. Upon final héaring 
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under the intervention proceedings, Mrs. Hinrichs was denied relief, 
and accordingly has bronglit this appeal. 

The only question before us is whetlier tlie intervener is entitled 
to share, ratably with the holders of the $253,000 of class A bonds, in 
the net proceeds of the foreclosure sale of the mortgaged premises. 
In considering this question, we may lay eut of account the inter- 
vener's equities in the Coal Company's assets, based on the theory of 
their diversion to her préjudice, under the asserted rule tliat the as- 
sets of an insolvent corporation constitute a trust fund in favor of 
creditors. We say this because at the time her right of action ac- 
crued the Coal Company's property was mortgaged for $1,000,000, the 
new mortgage w^as for only the same net amount, the issue of class 
B bonds was required to be reduced to the extent that class A bonds 
were issued, and in fact but $700,000 of class B bonds were ever 
issued ; and while at the time of the reorganization there was a con- 
troversy over the rights of holders of a considérable part of the then 
existing bond issue, the record furnishes no reasonable basis for sup- 
posing that the Coal Company was not indisputably indebted on the 
original issue of mortgage bonds for more than the $300,000 of class A 
bonds, the mortgage trustée was in effect, we think, subrogated (at 
least to that extent) to the rights under the earlier issue, the property 
sold for but $255,000, and the Coal Company made no transfer of 
its assets to a new corporation, its corporate existence and ownership 
of its property being merely continued. 

The sole theory of the intervener with which we are concerned thus 
is that under the reorganization agreement 47 class A bonds unissued 
and undisposed of were held by the Trust Company for the purpose 
of paying ail then existing indebtedness of the Coal Company not 
otherwise provided for by the reorganization agreement, and that the 
intervener is through her interest in such unissued bonds entitled to 
share with the holders of the bonds issued. The coal and timber for 
which Mrs. Hinrichs recovered were appropriated as f ollows : First, 
that taken previous to the receiver's appointment was appropriated by 
the Coal Company; second, during the receivership a part of the 
proceeds of coal and timber taken was paid to the receiver and dis- 
bursed and apphed by him under the orders of the court as a part 
of the assets of the Coal Company; third, subséquent to the receiv- 
er's discharge the balance of the coal and timber appropriated was 
received and used by the Coal Company. 

We think it entirely clear that the intervener has no claim under 
the reorganization agreement on account of appropriations of her coal 
and timber after its property was turned back to the Coal Company. 
True, one of the purposes of the issue of class A bonds was to pro- 
vide funds for carrying on the business of the Coal Company and 
developing its property, and the application of the proceeds included 
the building of "coke ovens and other corporate purposes." But an 
intention to provide for the payment of liabilities thereafter incurred 
cannot properly be found in the language of the agreement. 

The appropriations previous to the reorganization involve somewhat 
différent considérations. If intervener's claim is strictly an indebted- 
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ness, within the true meaning and intention of the reorganization 
agreement at the time that agreement was made, she would seem en- 
titled to share with the class A bondholders. Her daim was not oth- 
erwise provided for, and we are not disposed to attach controlling 
importance to the fact that she was not a party to the agreement, inas- 
much as there was no express provision that only those became par- 
ties who participated, and, indeed, ail who were paid under the re- 
organization plan were not required to exécute the papers. 

Lack of prlvity is not conclusive against her, for her proceeding 
was essentially in equity, and whatever might in a given jurisdiction 
be the rule in suits at law, the rule is one of a gênerai application that 
the party for whose benefit a promise is made may enforce it in eq- 
uity. Taenzer v. C, R. I. & P. Ry. Co. (C. C. A. 6) 170 Fed. 240, 
247, 95 C. C. A. 436. In our opinion, however, intervener was not, 
at the time of the reorganization plan, a creditor within the real in- 
tention of the agreement, nor did the latter contain any promise for 
her benefit. Her claim was in its essence one for waste; it was en- 
tirely unliquidated and was analogous to an action for tort. She was 
not at the time recognized as a creditor, and presumably did not so 
appear upon the Coal Company's books. On the contrary, her entire 
claim, even for the recovery of the land itself, was being strenuously 
resisted, and ail liability on the part of the Coal Company denied. It 
would be doing violence to probabilities to assume that either the Coal 
Company or the other parties to the agreement had intervener in mind 
as a beneficiary thereunder. Whether the parties other than the Coal 
Company even knew of her litigation does not appear. It is doubt- 
less true that, had she already obtained judgment for the coal and 
timber taken, she not only would hâve been a creditor within the 
meaning of the agreement, but the other parties thereto would hâve 
desired, for their own interest, to provide for payment of her decree 
and thus relieve the corporation from embarrassment through its en- 
forcement. It is quite another thing to assume that such solicitude 
embraced the subject of a recovery which might never take place, or, 
if it did, might come at a time when the Coal Company would be in 
position to pay it without embarrassment. There is nothing in our 
décision in Keech v. Stowe-Fùller Co., 205 Fed. 887, 124 C. C. A. 
200, opposed to the conclusion we hâve above stated, for in the latter 
case Keech was unquestionably a creditor within the intent of the 
reorganization agreement, and the case involved only the question 
whether he had lost his rights by delay in accepting the payment pro- 
vided thereby. 

The coal and timber taken during the receivership stand upon a 
différent basis. Liability for those appropriations was clearly a lia- 
bility of the receivership in as complète an équitable sensé as if the 
suit had been pending or the claim being made against the receiver, 
and equally so whether the entire proceeds were used by the receiver 
or whether they were paid in part to the Coal Company. The plain 
intention of the reorganization agreement was that ail such obliga- 
tions should be discharged, and it must be conclusively presumed that 
the parties to the agreement did not intend, and that the court would 
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not have permitted the receiver's discharge with knowledge of the lia- 
bility in question, actual or potential. Indeed, the receivership could 
not properly be discharged until ail its liabilities were paid or pro- 
vided for. The fact that intervener's subséquent recovery against the 
Coal Company includes the receiver's appropriations is not controlling. 
The Coal Company's liability was not necessarily inconsistent with a 
liability on the receiver's part. Pennsylvania Raiiroad Co. v. Jones, 
155 U. S. 333, 350, 15 Sup. Ct. 136, 39 L. Ed. 176; Texas & Pacific 
Ry. Co. V. Bloom, 164 U. S. 636, 639, 17 Sup. Ct. 216, 41 L. Ed. 
580. And a judgment against the Coal Company was not necessarily 
a release of such équitable security as the Coal Company had pro- 
vided through the reorganization agreement. Payment of the receiver- 
ship liability should have been provided for by issue and sale of the 
necessary amount of unissued class A bonds; and equity will con- 
sider that as donc which ought to have been done. 

The decree of the District Court is accordingly reversed in the 
respect mentioned, with costs, and the cause remanded for further 
proceedings not inconsistent with this opinion. 



THOMPSON & FORD LrMBER CO. v. DILLTNGHAM et al. 

(Circuit Court of Appeals, Fifth Circuit. June 5, 1915.) 

No. 2589. 

1, Vendob and Puechaseb ©=3231 — Bona Fide Purchasers — Constbuctive 
Notice of Adverse Claims. 

The omission from an abstract of title, procured and fumlslied by a 
vendor, of any référence to the records of judlclal proceedings by which 
the title might be affected, is sufflcient to put an experienced lawyer rep- 
resentlng the prospective purchaser on Inquiry as to such records, and to 
charge the purchaser with notice of what they would have dlsclosed. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
43, 55, 487, 513-539 ; I>ec. Dlg. ©=»231.] 

S. Vendob and Puechaseb ®=53229 — Bonà Fide Puechasebs — Oonsteuotivk 
Notice of Advebse Claims. 

One who exécutes a contract glving an option for the purchase of 
lands is to be regarded as the vendor in such sensé as to put the pur- 
chaser on inquiry as to his relation to the title, although he afterward 
conveya to others, who exécute the deeds In fulfiUment of the option con- 
tract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
477-^94 ; Dec. Dig. ©=3229.] 

Appeal from the District Court of the United States for the South- 
ern District of Texas; Waller T. Burns, Judge. 

Suit in equity by Chas. Dillingham, receiver of the Houston Oil 
Company of Texas, and others, against the Thompson & Ford Lumber 
Company. Decree for complainants, and défendant appeals. Af- 
firmed. 

^SjFor otber cases see sains toplc & KET-NUMBBR in ail Key-Numbered Digests & Indexes 
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Wm. A. Vinson, of Houston, Tex. (Jonathan Lane, L. A. Carlton, 
and E. W. Townes, ail of Houston, Tex., on the brief), for appellant 

H. O. Head, of Sherman, Tex., and Thomas M. Kennerly, of Hous- 
ton, Tex. (Oswald S. Parker, of Houston, Tex., and J. R. Davenport, 
on the brief), for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. We are of the opinion that the évidence 
adduced before the spécial master fully supported the conclusion reach- 
ed by him, and sustained by the District Court, that the appellant was 
not, as a bona fide purchaser without notice of the claim asserted in 
the suit, or as a vendee deraigning title througli such a purchaser, en- 
titled to be protected against that claim. The deeds disclosing the 
claim asserted by the suit were of record at the time the appellant 
made its purchase, and, under the circumstances of its purchase, it 
could not be entitled to protection against that claim unless it main- 
tained its contention that its vendor, the Kelly Land & Lumber Com- 
pany, was a bona fide purchaser without notice. If the testimony is 
consistent with the master's finding against this contention, his report 
"must be treated as unassailable." Houston OU Co. of Texas v. Wil- 
helm, 182 Fed. 474, 104 C. C. A. 618. Many circumstances disclosed 
by the évidence are adverted to by the master in his report, and their 
cumulative probative effect was relied upon by him as f urnishing sup- 
port for the conclusions he reached. We do not deem it necessary to 
make mention of more than one of the groups of circumstances so re- 
lied upon. 

Some time during the summer of 1905 W. J. Townsend, for himself 
and associâtes, took from C. M. Votaw an option for the purchase of 
the lands in question — more than 17,000 acres — and he and his asso- 
ciâtes organized the Kelly Land & Lumber Company with the view of 
exercising that option and having the lands conveyed to that company. 
While Townsend and others who were associated with him in the con- 
templated venture were making investigations to détermine whether 
the option would be exercised, and up to within a few days of Septem- 
ber 2, 1905, the date of the formai exécution of an instrument by which 
Votaw sold and conveyed the land to Townsend and his associâtes, 
and also the date of a number of deeds conveying the several parcels 
into which the land was subdivided, executed by Votaw and others at 
his instance to the Kelly Land & Lumber Company, or to grantees who 
took and held in trust for it, there was pending in a court of record of 
a county in which a considérable part of the land lay a suit instituted 
by Votaw against John H. Kirby, the Kirby Lumber Company, and the 
Houston Oil Company of Texas, the papers in which distinctly dis- 
closed the existence of the claim which is asserted in the suit at bar. 
To Townsend, who was a lawyer of extensive expérience in dealing 
with land titles and versed in the law applicable to the examination of 
them, was exclusively committed the task of examining and passing 
upon the titles to the land. For a long period, and until about the time 
the properties of John H. Kirby, of the Kirby Lumber Company, and 
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of the Houston Oil Company of Texas were, under court proceedings 
which were still pending, placed in the hands of receivers, Votaw was 
the land commissioner of John H. Kirby, of the Kirby Lumber Com- 
pany, and of the Houston Oil Company of Texas — each well known to 
be or to hâve been the owner of vast tracts of land or the timber there- 
on — and had complète charge and possession of everything connected 
with the title to their lands and timber. The personal and business 
relations existing between Townsend and Votaw were intimate and of 
long standing, and Townsend was net ignorant of Votaw's confidential 
relations with the land titles of the parties whose employé he had been. 

[1] According to Townsend's own version of his examination of the 
titles, he was content to rely on abstracts procured and furnished by 
Votaw. The abstracts SO' furnished of the titles to the lands in the 
county in which the suit above mentioned was pending did not indicate 
that any examination at ail had been made of the court records of 
that county. It may well be inferred that a lawyer of Townsend's ex- 
périence was fully aware that such an abstract, by reason of its failure 
to indicate any search of the records of judicial proceedings which 
might afïect the titles in question, was not alone to be relied upon by 
one really seeking to ascertain the true condition of the titles. The 
omission from an abstract procured and furnished by a vendor of any 
référence to the records of judicial proceedings by which the title in 
question might be affected could itself be regarded as a circumstance 
likely to suggest to an experienced lawyer representing the prospective 
purchaser the advisability of a search of such records and the follow- 
ing up of any due indicative of the existence of an adverse claim they 
might be found to disclose. 

[2] Votaw was the vendor, and manifestly was dealt with as such 
by Townsend and his associâtes. In a court of equity he is not any 
the less to be regarded as the vendor because of his acts, which were 
disclosed to Townsend, in making conveyances to others and having 
them, only a few days later, in turn to convey to the Kelly Land & 
Lumber Company. His contract with Townsend and associâtes made 
him a vendor. This was enough to put the vendees on inquiry as to 
his relation to the titles. Gimon v. Davis, 36 Ala. 589 ; Creel v. Keith, 
148 Ala. 233, 41 South. 780. The information which the papers in the 
isuit above referred to disclosed could not well hâve been escaped, if 
there was any examination at ail of the records of judicial proceedings 
in that county to which Votaw was a party. Li view of Townsend's 
intimacy with Votaw and his knowledge of the latter's previous rela- 
tions, it is not to be supposed that he could bave failed to be impressed 
by the significance of the pendency of litigation between Votaw and 
the three parties whose land titles had been in his charge. Manifestly 
that litigation was still pending while such investigation as Townsend 
made of the titles to the land was in progress. The circumstance did 
not lose its significance by the dismissal of the suit at such a time as, in 
the light of facts of which Townsend was aware, indicated that this 
was done in contemplation of the conveyance of the lands to Townsend 
and his associâtes. It well could be inferred from the évidence, either 
that Townsend was aware of the pendency, after the option was taken, 
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while the titles were under investigation, and up to within a few days 
of the consummation of the sale, of the suit above mentioned, or that 
he collusively or inexcusably abstained from inquiry for the purpose 
of avoiding information of facts affecting the validity of the titles pro- 
posed to be conveyed ; in other words, that he either investigated and 
learned the facts which investigation would hâve disclosed, or that he 
elected to avoid sources of probable information as to the title of which 
he could not hâve been in ignorance. Either of thèse inferences would 
justify the further conclusion that neither Tovvnsend and his associ- 
âtes nor the corporation they organized were entitled to protection 
against a claim the existence of which would bave been ascertained if 
there had been such an inquiry into the title of their vendor as must 
bave been made if reasonable diligence and good f aith had been exer- 
cised. 

The spécial master's recommendation was that the appellant be 
charged with the manufactured value of the timber eut by it after the 
institution of the suit. As the timber was eut after there was un- 
equivocal notice of the adverse claim, and by a party which failed to 
sustain its contention that it was an innocent purchaser, it may be that 
the court would not hâve been chargeable with error if it had followed 
the master's recommendation. Wooden-Ware Co. v. United States, 
106 U. S. 432, 1 Sup. Ct. 398, 27 L. Ed. 230 ; Fine River Eogging Co. 
V. United States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164._ This 
question, however, is not presented for décision, as the court did not, 
in its award of damages, follow the recommendation of the master, 
but awarded an amount considerably less than that recommended by 
him, and the party adversely affected by this action of the court is not 
complaining of it. The court awarded $5 per thousand feet as damages 
for timber eut after the bringing of the suit. We do not discover from 
the record how this particular figure was arrived at. 

Counsel for the appellant contend that the amount awarded was 
more than that of the profit which the évidence showed was realized by 
the appellant from the timber so eut. This contention is sought to be 
supported by an estimate of the profits, arrived at by deducting from 
the sum of the priées realized from the lumber made from the timber 
the sum of the cost of its manufacture and adding interest on the 
amount so ascertained. In the calculation submitted in the argument 
of the counsel the fact is overlooked or ignored that in the cost of man- 
ufacture shown by the évidence which is relied on the stumpage was 
included as an item of outlay. The appellant has not made that out- 
lay, and, as the timber eut belonged to the appellee, the latter is en- 
titled to bave its reasonable value included in the award of damages. 
The resuit of adding the amount of that item, as it is shown by the 
évidence, to the amount shown by the estim.ate submitted by the coun- 
sel for the appellant, is an amount greater than that which the court 
awarded. The appellant could not bave sustained a complaint as to 
the amount awarded as damages if that amount had been determined 
by charging the appellant with the priées received by it for the lumber 
made from the timber so eut, less the cost of the conversion of the 
timber eut into lumber, as the appellant is not entitled to make a profit 
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QUt of what amounted to a trespass. Conn v. Rice, 204 Fed. 181, 122 
C C. A. 417. It follows that it cannot sustain a complaint against an 
award of damages which is even less in amount than it would hâve 
been if it had been made on the basis just mentioned. The record 
(|oes not make it appear that the amount awarded as damages for tim- 
ber eut by the appellant after the suit was brought was excessive. 

The conclusion is that the record does not show the commission of 
aîiy error which requires the reversai of the decree appealed f rom. It 
follows that that decree should be affirmed ; and it is so ordered. 



McARTHUR et al. v. CITIZENS' BANK OF NORFOLK, VA. 

(Circuit Court of Appeals, Fourth Circuit. May 4, 1915.) 

No. 1321. 

L Evidence <g=3l29 — SiiaLAR Teansactions — iNDOESEirENT of Note. 

In an action against alleged indorsers of a note, defended on tlie ground 
that their indorsements were not genuine, évidence that plaintiff took a 
nonsuit as to another Indorser, and a question asked plaintiff's cashier as 
to whether it did so because It became convinced that such Indorser did 
not sign the note, were properly exeluded ; tlie cashier having expressed 
no opinion as to the genuineness of défendants' alleged signatui-os. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 3SS-o03, 395- 
398; Dec. Dig. <3=>129.] 

2. BiLLS AND Notes ®=3502 — Actions — Evidence. 

In an action against the mother-ln-law and a brother-ln-law of the 
président of a corporation on their alleged indorsements of the corpora- 
tlon's note, vv'hich they claimed were not genuine, évidence as to the rela- 
tions ■ between défendants and such président at the tlme of the trial and 
"in tlie last few months" was properly exeluded, the note having been 
negotlated 15 months before the trial, since, even though their relations 
subsequently became unfriendly, this would not tend to show that the 
dlsputed signatures were not genuine. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 1708- 
171G ; Dec. Dig. ©==502.] 

3. Appeal and Breob <S=>1048 — Witnesses <S=>268 — Ceoss-E(xamination— 

SCOPE. 

The défendant In an action was cross-examined at some length witb- 
out objection conceming liis property interests and varions sults and judg- 
ments against him, and among the matters inquired tuto were his transac- 
tion with W., who he said was not of kin to him, though he marrled W.'s 
nièce. He was further asked whether two of his brothers marriod daugh- 
ters of W., and whether he consulted his brother about buying an orange 
grove. Eeld, tliat the admission of thèse questions was not error, and, 
even though technically incorrect, the error was clearly inconsequential. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4140- 
4145, 4151, 4158-4160; Dec. Dlg. <S=3l048; Witnesses, Cent Dig. §§ 931- 
848, 959; Dec. Dig. ©=5268. 

Cross-examination of witnesses to sho^v interest or bias, see note to 
Ammerman v. United States, 108 C. C. A. 7.] 

i. Tbial <g=>27 — Démonstrations and Bxpeeiments — Imitation of Hand- 

WEITINGS. 

In an action involving the genuineness of alleged indorsements of a 
note, it was not error to refuse to permit an expert eugraver to reproduce 

fi=)For other cïBes aee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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by freehand drawing the signatures o£ the défendants In tlie présence of 
the jury, for tlie purpose of showlng that they were easily imitated. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 76; Dec. Dlg. 
<&=j2T.] 

6. Evidence <S=»567 — Experts on Handweitino — Ceoss-Examination — 
ScoPE — Discrétion of Court. 

Wliere, in an action involving the genuineness of alleged Indorsements 
on a note, a large number of witnesses on the subject of handwriting had 
been called, and no such test had been suggested in connection with the 
testimony of previous witnesses, it was wlthin the court's discrétion to 
refuse to permit défendants, in cross-examining almost the last witness 
called, to test his ability as an expert by submitting genuine and imitated 
signatures, and asking him to pick out those that were genuine and those 
that were spurious. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. § 2391 ; Dec. Dig. 

<g=3367.] 

6. Evidence <@=567 — Expert Testimony — Ceoss-Examination or Experts. 

Such évidence was properly excluded as incompétent, as a witness may 
compare the disputed signature only wlth other signatures which are 
admltted or proven to be genuine. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2391 ; Dec. Dig. 
cg=3.567.] 

T. Evidence ©=:»179 — Documentaey Evidence. 

In an action on alleged indorsements of a corporation's note, held by a 
Norfolk bauk, defended on the ground that the indorsements were not 
genuine, a witness testlfled that one of the défendants asked him to find 
out how much paper he and his mother and sister were on, and whether 
$50,000 would relleve them from liability, and that the "Norfolk paper" 
was ref erred to ; that he took the matter up wlth the cashier of a Raleigh 
bank, and received from him a letter to such défendant, which he deliv- 
ered to him. Such défendant, when called upon to produce the letter, 
denled receiving It, and the witness then teetified that a letter from the 
cashier to him contalned the substance of the letter to défendant. Eeld, 
that such letter was properly admltted, as against the défendant In ques- 
tion, especially as the contents of it had been fully stated by the witness. 

[Ed. Note.— For other cases, see Evidence, Cent Dlg. §| 595-599 ; Dec. 
Dlg. (S=5l79.] 

8. Evidence iS=3213 — Effort to Compromise. 

The facts did not bring the évidence wlthin the doctrine of privilège 
relative to a proposed compromise. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 745-751, 753; 
Dec. Dig. <S=3213.] 

9. Appeal and Ebeoe <S=>1051 — Habmless E'ebob — Admission of Evidence. 

In an action on a note, in which défendant denied Indorsing the note, 
he was cross-examined without objection conceming other suits against 
him. In which he denied his liabUity under oath, and the papers contain- 
Ing such déniais were read to him in full in connection wlth the examina- 
tion. Held tliat, the contents of the papers havlng thereby been fully dis- 
closed, he was not harmed by the admission of the papers themselves in 
évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4161- 
4170; Dec. Dig. ®=5l051.1 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh ; Henry G. Connor, Judge. 
Action by the Citizens' Bank of Norfolk, Va., against Adam Mc- 
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Arthur and another. Judgment for plaintiff, and défendants bring er- 
ror. Affirmed. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

J. A. Maclycan, Jr., of Fayetteville, N. C, and L. R. Varser, of Lum- 
berton, N. C. (Shaw & MacLean, of Fayetteville, N. C, James H. Pou, 
of Raleigh, N. C, and McLean, Varser & McLean, of Lumberton, N. 
C, on the brief), for plaintiffs in error. 

J. Crawford Biggs, of Raleigh, N. C. (Winston & Biggs, of Raleigb, 
N. C, on the brief), for défendant in error. 

KNAPP, Circuit Judge. The plaintiffs in error (défendants below 
and hereinafter so called) were sued as indorsers of a promissory note 
for $25,000 executed by the Newton-McArthnr Lumber Company, a 
North Carolina corporation, under date of Mardi 14, 1913, and pay- 
able four months thereafter, which the défendant in error (plaintif! be- 
low) discounted in the ordinary course of business. They deny in- 
dorsing the note, and the genuineness of tbeir signatures was the sole 
question submitted to the jury. The trial occupied a full week, a great 
number of witnesses being sworn, and resulted in a verdict that the 
note was in fact indorsed by défendants. Judgment was entered 
against them accordingly, and the case cornes hère upon assignments of 
error which will be briefly examined in this opinion. They will be tak- 
en up in the order in which they are discussed in the briefs of counsel. 

[1] 1. The note in question was also indorsed by J. Sprunt Newton, 
président of the corporation malcer, and by Mrs. Eliza Newton, his wife, 
who is a daughter of the défendant Mrs. M. C. McArthur. The de- 
fendant Adam McArthur is her son. The suit was against ail four of 
the indorsers, but J. Sprunt Newton sufïered default and the plaintiff 
at a previous term submitted to a judgment of nonsuit as to Mrs. New- 
ton. On the cross-examination of plaintiff's cashier the défendants' 
counsel asked the witness if his bank did not take a nonsuit as to her 
because it became convinced that she did not sign the note, and later 
in the trial he ofïered the judgment of nonsuit. The évidence was ex- 
cluded. 

We are of opinion that this ruling is not open to objection. The 
bank had the right to sue one or more of the indorsers, and the fact that 
it took a nonsuit as to Mrs. Newton, whether for the reason implied in 
the question of counsel or otherwise, had no legitimate bearing upon the 
issue submitted to the jury, namely, whether the note in suit was in- 
dorsed by Adam McArthur and his mother. Moreover, the question 
involved indirectly the opinion of the witness as to the genuineness 
of the signature of an indorser against whom the bank was not then 
proceeding. But he knew nothing about any of the signatures in dis- 
pute, and had not undertaken to express any opinion as to their gen- 
uineness, and it was immaterial whether he thought that Mrs. New- 
ton did or did not indorse the note. It also appears of record that at 
least one reason why the bank submitted to the nonsuit was that the 
court at a previous term had refused to allow an amendment of the 
complaint to the effect that Mrs. Newton had adopted or ratified her 
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alleged indorsement. It seems clear to us that the offered évidence 
was properly rejected. 

[2] 2. It is claimed that the trial court erred in refusing to allow 
the défendant Adam McArthur, as a witness in his own behalf, to an- 
swer questions as to what were the relations between himself and his 
mother on the one part, and J. Sprunt Newton, "now" — that is, at the 
time of the trial — and "in the last few months." 

We are quite unable to see any error in the exclusion of this testi- 
mony. Newton had indorsed the note and procured its discount by 
the plaintiff, but neither side saw fit to call bim as a witness. The note 
was negotiated some 15 months before the trial, and there is no sugges- 
tion that the relations between thèse parties were not entirely f riendly 
at that time. If they subsequently became unf riendly, as the questions 
might imply, the f act in no way tended to show that the disputed signa- 
tures were not genuine. 

[3] 3. It is alleged that the court below erred in allowing plaintiiï's 
counsel to ask Adam McArthur whether two of his brothers married 
two of N. G. Wade's daughters, and in allowing him to ask the witness 
whether he consulted his brother Dan about buying an orange grove in 
Florida. It appears from the record that the witness had been inter- 
rogated at some length without objection concerning his property in- 
terests and the various suits and judgments against him. Among the 
matters inquired into were his transactions with Wade, who he said 
was not of kin to him, although he married his nièce. 

Even if itbe conceded that the allowance of thèse questions was tech- 
nically incorrect, though we tbink otherwise, the answers were harm- 
less, and the error so clearly inconsequential as not to be worthy of dis- 
cussion. 

[4] 4. One of the défendants' witnesses was an expert in steel and 
copperplate engraving, who testified that he had been reproducing auto- 
graphs for a number of years and could make a fac simile of a "com- 
paratively easy signature" by free-hand drawing, and who stated that 
the signatures in dispute were of that class. He was then asked if he 
was prepared to reproduce by free-hand the signatures of the défend- 
ants, and if he would do so in the présence of the juiy. The stated 
purpose of this request was to show that the signatures in question were 
easily imitated, and that it was desired to hâve this demonstrated by 
an actual performance to be submitted to the jury in connection with 
the witness' testimony. The trial court refused to allow the démon- 
stration. 

Upon principle and authority it seems clear to us that the ruling 
should be upheld. The ability of this expert to counterfeit the disput- 
ed signatures did not tend to show that they were not genuine. As an 
exhibition of skill the proposed performance might hâve been interest- 
ing, but we fail to see how it could aid the jury in deciding whether 
the note in suit was indorsed by the défendants. None of the cases 
cited by défendants' counsel sustains his contention, as will be readily 
seen upon examination, while décisions directly in point are to the con- 
trary effect. Thomas v. State, 18 Tex. App. 213; Holmes v. Gold- 
smith, 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118. 
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[5, 6] S. It îs insisted that the court below erred in refusing to per- 
mit the défendants to test the ability as an expert in handwriting of the 
plaintifï's witness Ramsey, by submitting to him both genuine and im- 
itated signatures of the défendants and asking him to pick out those 
that were genuine and those that were spurious. 

It would be sufficient to sustain tlie refusai as a matter of discrétion 
under the circumstances existing at that stage of the trial. This wit- 
ness was called in rebuttal, and was almost the last of a large number 
of witnesses on the subject of handwriting. No test of this sort had 
been suggested in connection with the testimony of any previous wit- 
ness on either side, and it can hardly be said in reason that the ruling, 
as the case then stood, was not clearly within the discrétion of the tri- 
al court. Assuming that the witness would hâve failed in one or more 
instances to distinguish the true from the false, the eiïect would bave 
been negligible, in view of the mass of testimony which had already 
been submitted. Moreover, if the défendants had been allowed to test 
the witness in this way, the plaintifï could well bave claimed the right 
to recall the défendants' witnesses of the same class for the purpose 
of subjecting them to a like test, and the trial would hâve been indefinite- 
ly prolongea. In the nature of the case a considérable latitude of dis- 
crétion must be allowed in respect of cross-examination, and we hâve 
no hésitation in holding that it was a proper exercise of discrétion to 
reject the test proposed, when the question had not been raised with 
any previous witness and the évidence was brought nearly to a close. 

But we are also of opinion that the évidence was properly excluded 
as incompétent. We are satisfied that the law is well settled, or at 
least that the clear weight of authority is to the effect, that a witness 
in a case like this is permitted to compare the disputed signature only 
with other signatures which are admitted or proven to be genuine. 
Tbis question has been thoroughly discussed by the Suprême Court of 
North Carolina in a récent opinion which sustains fully the ruling hère 
under considération. Fourth National Bank of Fayetteville, Appellant, 
v. Adam McArthur et al. (N. C.) 84 S. E. 39, August term, 1914. Oth- 
er authorities to the sarae purport are: Hickory v. U. S., 151 U. S. 303, 
14 Sup. Ct. 334, 38 h. Ed. 170; People v. Patrick, 182 N. Y. 176, 74 
N. E. 843 ; Wilmington Savings Bank v. Waste, 76 Vt. 331 ; » Bacon v. 
Williams, 13 Gray (Mass.) 525 ; Gaunt v. Harkness, 53 Kan. 405, 36 
Pac. 739, 42 Am. St. Rep. 297; Andrews v. Playden, 88 Ky. 455, 11 
S. W. 428; State v. Griswold, 67 Conn. 290, 34 Atl. 1046, 33 L. R. A. 
227. 

[7, 8] 6. The further contention is made that it was error to allow 
W. M. Walker, a witness for the plaintiff, to identify a certain letter 
purporting to hâve been written to him by one W. B. Drake, cashier 
of the Merchants' National Bank of Raleigh, which appears to bave 
held some of the McArthur paper, and to state that it contained the 
substance of a letter from Drake to Adam McArthur, and that it was 
also error to allow this letter to be introduced. 

Walker had testified at some length to conversations with Adam Mc- 
Arthur, in which the latter had asked him, as he asserted, to find out 
how much paper he and bis mother and sister were on, and whether 
$50,000 would relieve them from liability. He averred that McArthur 

1 57 Atl. 241. 
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in thèse conversations had referred to the "Norfolk paper," and as 
the note in suit was the only one held in Norfolk the alleged référence 
to it by McArthur tended to show an admission on his part that he had 
indorsed it. Walker took the matter up with Drake, and received from 
him a letter to McArthur, which he said he delivered in person. The 
latter was called upon to produce it, but denied that he had ever re- 
ceived such a letter. In view of this déniai, the letter in question, 
which Walker said contained the "same proposition," was allowed in 
corroboration of his testimony. The court carefully pointed eut that 
this évidence was not compétent as against Mrs. McArthur, and that 
it was admitted solely as afFecting Adam McArthur. Under the cir- 
cumstances, we are of opinion that the letter was admissible for the pur- 
pose stated, and that the objection to its introduction is without sub- 
stantial merit. Moreover, we are unable to see that this défendant 
was prejudiced by the admission of a letter the contents of which had 
been fuUy stated by the witness. 

The point is also made that the évidence of Walker should hâve been 
excluded because it pertained to a proposed compromise, but we are 
satisfied that the doctrine of privilège does not apply to the facts of 
this case and cannot be invoked to support the contention. 

[9] 7. On his cross-examination as a witness in his own behalf 
Adam McArthur was interrogated at length and without objection con- 
cerning a suit brought against him by the American National Bank, in 
which he allowed a judgment to be taken against him because, as he 
said, he was without money to contest the case, although he had denied 
under oath his liability for the debt on which he was sued. It was 
also brought out that he had been sued by the Bank of Commerce & 
Trusts of Richmond as guarantor of certain bonds of the Newton- 
McArthur Lumber Company, that judgment was taken against him by 
def ault, that he made an affidavit for the purpose of opening the def ault 
and later filed a verified answer, in both of which he denied that he 
had signed the bonds in question, although he afterivards admitted that 
he had done so. The record indicates that thèse papers were read to 
him in full in connection with his examination concerning the transac- 
tions to which they referred, but error is alleged because they were al- 
lowed in évidence. 

As McArthur had denied indorsing the note in suit, the obvious pur- 
pose of this examination was to discrédit him as a witness, and that the 
inquiries addressed to him were legitimate for that purpose is not ques- 
tioned. The objection raised goes only to the ruling which permitted 
the documents themselves to be put in évidence. In view of the extent 
to which this line of inquiry had gone without objection, with the re- 
sult that the contents of thèse papers were already known to the jury, 
it seems plain to us that he bas no just ground of complaint because 
they were included in the record. The verified statements made by 
him in thèse other suits had been fully disclosed, apparently with the 
consent of his counsel, and it is impossible to see how he was harmed 
by putting the documents in évidence. A careful review of this f eature 
of the trial convinces us that no réversible error can be predicated upon 
the ruling hère considered. 
223 F.— 64 



1010 223 FEDERAL REPORTER 

8. The remaining assignments are based upon objections to the 
charge delivered to the jury. We are satisfied after thorough examina- 
tion that none of thèse exceptions présents a question of substantial 
merit, and it would serve no useful purpose to discuss them in détail. 
The charge was a full and adéquate présentation of the case, which 
failed in no respect to state with clearness and impartiahty the conten- 
tions of the respective parties. In its spécifie références to the testi- 
mony, as well as in its gênerai ténor, it was quite as favorable to the 
défendants, in our estimation, as the évidence warranted. In a word, 
it was an elaborate and unbiased review which clearly explained to the 
jury the question for them to détermine, and called their attention with 
judicial faimess to the proofs and arguments on both sides; and we 
fail to find anything said or omitted which could mislead their délibéra- 
tions or improperly influence their décision. 

The record discloses no ground for reversai, and the judgment will 
therefore be affirmed. 



UNITED STATES, to Use of MORRIS, v. BICHARDSON et al. 

(Circuit Court of Appeals, Fourth Circuit May 4, 1915.) 

No. 1324. 

1. Pbincipal and Sukety <g=>144 — Riqht of Surexy to Set-Off — Sxatotoey 

Provisions. 

Under Code Va. 1904, § 3298, autliorizing a surety to assert as a set- 
ofC any claim whlcb. tiis principal would hâve liad against plaintiff, sulag 
tlie surety, a surety of plaintiff and a défendant may, when sued witli 
défendant for a debt due from défendant to plaintilï, assert as a set-off a 
claim due from plaintiff to défendant, tliougti the transactions out of 
which the debts arose are distinct, and though défendant is bankrupt 

[Ed. Note.— For other cases, see Principal and Surety, Cent. Dig. §§ 
393-396; Dec. Dig. <©=j144.] 

2. Peincipal and Stjbety i3=>144 — Rigut ov Surety to Set-Oft — Statutoey 

PEOVtrSIONS. 

Under this statute, a surety of two eontractors with the government for 
distinct public worlîs, conditioned on the eontractors' faithfully executing 
their contracts, may, when sued by one contractor for a debt due from 
the other contractor, set up as a set-off a claim due the latter contractor 
from the former contractor, in the absence of anything to show that 
there are persons asserting daims for supplies and materials protected 
by the bond of the latter contractor, or that there are such claims to be 
paid. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
393-396; Dec. Dig. cs=>144.] 

8. Courts ®=>342 — Equitable Defensbb m Actions at liAW — Statutort 
Provisions. 

Act Cong. March 3, 1915, authorizing équitable défenses in actions at 
law, substantlally abollshes ail technlcal distinctions between proceed- 
Inga at law and in equity. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 912, 913; Dec. 
Dig. <Ê=342. 

Equitable défenses in actions at law, see note to Standard Portland 
Cernent Co. v. Evans, 125 O. C. A. 5.] 

SssFor other cases see same topic & KEY-NUMBER In ail Kay-Numbered Dlgosts & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Henry G. Connor, Judge. 

Action by the United States of America, to the use of W. G. Mor- 
ris, against R. H. Richardson and others. Judgment for défendants, 
and plaintiff brings error. Affirmed. 

S. Gordon Cumming, of Hampton, Va., for plaintiff in error. 
Harry K. Wolcott, of Norfolk, Va. (Wolcott, Wolcott, Lankford & 
Kear, of Norfolk, Va., on the brief), for défendants in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDII.Iv, 
District Judge. 

W^ADDILL, District Judge. W. G. Morris and the firm of R. H. 
Richardson & Sons, were each gênerai contractors engaged in gov- 
ernment work in this community. On the 8th of July, 1910, Morris 
entered into a contract with the United States for the construction 
of a building at Portsmouth, Va., known as the "Naval Hospital Build- 
ing," and on the 30th of May, 1911, Richardson & Sons contracted 
with the government for the construction of a building at Fortress 
Monroe, Va., known as the "Marine Officers' Quarters." The two 
contractors each gave bond to the government for the faithful exécu- 
tion of their contracts; the appellee the American Surety Company 
becoming surety on each bond. Morris did work and furnished ma- 
terials as subcontractor under R. H. Richardson & Sons for the 
Marine Officers' Quarters at Fortress Monroe, and Richardson & 
Sons furnished labor and materials as subcontractors under Morris 
for the Naval Hospital Building at Portsmouth. Upon the comple- 
tion of thèse contracts, which occupied some months, Morris owed 
Richardson & Sons $1,598.59 for work and supplies furnished the 
Naval Hospital building, and Richardson & Sons owed Morris $1,- 
611.60 for work and supplies in connection with the Marine Officers' 
Quarters. At this stage, Richardson & Sons were duly adjudged in- 
voluntary bankrupts, and in their schedules in bankruptcy made no 
référence to the indebtedness between themselves and Morris, though 
as a matter of fact there was a balance of $13.01 due Morris. 

The appellees Lackey, Wolcott & Liphart were duly elected trus- 
tées in bankruptcy of Richardson & Sons, and subséquent to their ap- 
pointment and qualification this suit was instituted by the United 
States of America, suing for the use of W. J. Morris, against Richard- 
son & Sons, their trustées in bankruptcy, and the American Surety 
Company, setting up a claim of $3,224. The American Surety Com- 
pany appeared and filed its pleas of payment, condition performed, 
and two spécial pleas of set-ofï. Plaintiff thereupon joined issue on 
the first plea, admitted payment on account of said debt, whereby its 
claim was reduced to $1,611.60, with interest, and moved to reject the 
two spécial pleas of set-off. A jury was waived, and the case submit- 
ted to the judge, upon motion to reject said pleas and upon the merits, 
resulting in the judgment complained of ; that is to say, the court 
denied the motion to reject said pleas, and gave the plaintiff judg- 
ment for $13.01, the différence between the balance due on the claim 
sued on and the amount due by Richardson & Sons and set ud in the 
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offset. To this judgment the writ of error in this case was sued out, 
which présents mainly for the considération of the court the question 
of the propriety of the court's action in overruling the defendant's 
motion to reject said pleas; the contention being that the pleas set 
up matters whoUy independent of the contract sued on, and as the 
cause of action accrued to the plaintiff under a contract with the 
government of the United States, for the faithful performance of 
which the bond sued on was executed, the contract and bond being 
entered into pursuant to an act of Congress, that no défense by way 
of set-off of a claim arising under an independent contract, or grow- 
ing out of some other transaction, could be offered as a défense. 

[1] The pleas of set-ofif were filed pursuant to section 3298 of the 
Code of Virginia, which is as follows: 

"Payment or set-oflf may be allowed, if described In plea or account ; wben 
allowed, though claim against several, and debt only to part of tbem. In a 
8uit for any debt, the défendant may at the trial prove, and hâve allowed 
against such debt, any p."iyment or set-off which is so described in his plea, 
or in an account flled therewith, as to glve the plaintiff notice of its nature, 
but uot otherwise. Although the claim of the plaintiff be jointly against sev- 
eral persons, and the set-off is of a debt net to ail but only to a part of them, 
this section shall extend to such set-off, if it appear that the persons, against 
whom such claim is, stand in the relation of principal and surety, and the 
person entitled to the set-off is the principal." 

This statute provides in terms that, where the relation of principal 
and surety exists, the surety may assert any claim which its princi- 
pal would hâve had against the person seeking to recover against such 
surety, which is this case precisely. The défendant in error was 
surety for both Morris and Richardson & Sons. Morris sought to 
make it liable for what Richardson owed him. The surety replied 
that, while it was true Richardson owed the plaintiff, still the plain- 
tiff also owed Richardson approximately the amount sued for, and 
that therefore it should not ht required to pay money to Morris for 
Richardson until the former paid to the latter the amount he owed. 
This is clearly what should be donc in the absence of some apparent 
and overwhelming reason to the contrary. It is what the statute of 
offset is intended for, and because of its reasonable and équitable 
character is entitled to be liberally considered. Allen v. Hart, 18 
Grat. (Va.) 722; Tidewater Quarry Co. v. Scott, 105 Va. 160, 52 
S. E. 835, 115 Am. St. Rep. 864, 8 Ann. Cas. 736. 

The position of the plaintiff in error that this plea of set-off should 
not be entertained, because the same arises out of a transaction ex- 
trinsic of the plaintiff's demand, and for which an action on contract 
might be maintained by the défendant against the plaintiff, is not well 
taken. On the contrary, it is just what could be donc, and this is 
especially true under the Virginia statute, where it is sought to make 
a surety pay money for its principal, which in point of fact is not due, 
upon an adjustment of transactions between tbe parties themselves. 
34 Cyc. 625; Burks on Plead. & Prac. 435. 

The right of a surety, when sued, to set off any debt due his prin- 
cipal f rom the plaintiff, is well settled under the Virginia authorities ; 
the cases having gone so far as to allow this to be done, even though 
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the principal had become bankrupt. Wartman et al. v. Yost, 22 Grat. 
(Va.) 595; Edmunds' Assignée v. Harper, 31 Grat. (Va.) 637. 

[2] The plaintiff in error mainly relies upon the fact that because 
thèse are government contracts, and subcontractors and ail others 
who furnish supplies and materials are protected thereby, that this 
would prevent the défendants hère f rom interposing the plea of set-off 
under the Virginia statute, or at ail. Whatever force there may be 
in this position, if any, it should not be received hère, since there is 
no suggestion that there are persons asserting or making, or that therg 
are such claims to be paid, and to reject this défense would resuit in 
a surety having to pay money not due, because of the appréhension of 
the assertion of claims that hâve no existence. 

[3] It may not be amiss to say that since the trial of this case 
Congress, by act of March 3, 1915, bas expressly authorized the in- 
terposition of équitable défenses in actions at law, and substantially 
abolished ail technical distinctions between proceedings at law and 
in equity. 

The décision of the lower court is plainly right, and should be af- 
firmed. 

Afilirmed. 



OATES V. DNITEB STATES. 

(Carcult Court of Appeals, Fourth Circuit May 4, 1915.) 

Nos. 1326, 1329, 1330, 1331. 

1. CoNTEMPT iS=>63 — Proceedings — Evidence — Dbceee. 

Where hearsay évidence was received at a hearing on a charge of con- 
tempt in vlolatlng an injuiictlon, It Is not sufficient that the decree récite 
that the flndings are based onJy on légal évidence, rejecting the Irrelevant 
and Improper parts thereof, but It should Indicate what évidence was 
rejected. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 195, 197-201; 
Dec. Dig. ©=63.] 

2. Contempt <S:=j66 — Pboceedings — Evidence — Deceee. 

A decree sentenclng for contempt of court in vlolatlng an Injunetlon, 
whlch recites that the court took Judidal notice of the facts found in a 
simllar case, sonie of whlch flndings were not reversed on appeal, wlU be 
reversed for new conclusions of fact. In view of the opinion in the other 
case. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 213-215, 223- 
237; Dec. Dig. «©=366.] 

Ki Jnjunction i®=>230 — Contempt — Sentence^ — Sbpaeatb Acts. 

Where défendants were found gullty of separate acts of disobedience 
to an injunetlon, the sentence should not be Imposed generally for ail 
offenses ; but the punlshment for each offense should be spedfied, so that 
it could be reviewed on appeal. 

[Ed. Note. — B"'or other cases, see Injunetlon, Cent. Dig. §§ 502-516 ; Dec. 
Dig. ©=230.] 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

^asFor other cases see same topic & KEY-NUM£ëR in ail Key-Numbered Digests & Indexe! 
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James Oates, Frank Ledvinski, Hiram Stephens, and Fanny Snllens 
were each found guilty of contempt of court in separate proceedings, 
and they bring error. Reversed and remanded. 

Joseph R. Curl and John C. Palmer, Jr., both of Wheehng, W. Va, 
(Erskine, Palmer & Curl, of Wheeling, W. Va., on the brief), for plain- 
tiffs in error. 

Stuart W. Walker, U. S. Atty., of Martinsburg, W. Va., and J. F. 
Crée, of Wellsburg, W. Va. (John A. Howard, of Wheeling, W. Va., 
on the brief), for the United States. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

WOODS, Circuit Judge. In thèse contempt proceedings the plaintiffs 
in error were found guilty of violation of a temporary restraining order 
of September 29, 1913, made in the case of West Virginia-Pittsburgh 
Coal Company v. John P. White et al. The ténor of the order was to 
enjoin interférence with plaintifï's business by using threats, force, 
intimidation, or persuasion to induce its employés to break their con- 
tracts or leave their work, or by using like means to induce any person 
to refuse to accept employment with plaintiff, and to enjoin trespassing 
on plaintifï's premises for the purposes above indicated. The Dis- 
trict Judge made spécifie findings of a number of acts of disobedience 
of the order by each of the parties charged, and the sentence imposed 
on each défendant was the payment of the costs and imprisonment 
for six months. The questions hère made, recently considered and de- 
cided in Schwartz v. U. S., 217 Fed. 866, 133 C. C. A. 576, and Scorie 
V. U. S., 217 Fed. 871, 133 C. C. A. 581, will not be reconsidered. 

[1] There was before the District Judge compétent évidence suffi- 
cient to warrant a fmding of contempt in disregarding the orders of 
the court against ail of the plaintiffs in error. As to some of thèse 
findings there was, indeed, no conflict of évidence. As to others, how- 
ever, there was conflicting évidence, and hence it was important that 
irrelevant and incompétent évidence should be excluded f rom considéra- 
tion. Numerous objections were made to testimony as hearsay which 
were either overruled or left for future considération. It is true the 
court in its decree recites that it bases its finding upon "the légal évi- 
dence produced upon the trial rejecting ail improper and irrelevant 
parts thereof," but hearsay évidence was admitted, and it is impos- 
sible for this court to say from the record what the District Judge 
ultimately rejected and whether any of the incompétent testimony 
influenced his findings or the extent of the punishment inflicted. 

[2,3] The decree further recites: 

"This court takes jucllcial notice of the faet tliat in tlie chancery cause of 
Hitchman Coal & Colîe Co. v. John Mitehell et al., on January 18, 1913, it filed 
an opinion found in 202 Fed. 512, wlierein, based upon record and oral évi- 
dence of some 8,000 pages, it deterrained that the United Mine Workers of 
America as an organization was an unlawful one, for that by its obligation, 
constitution, by-laws, rules, and régulations it undertakes (a) to require its 
members to surrender their indivldual freedom of action; (b) to coeree non- 
union miners to joln the union, whether wishing to do »o or not, for they must 
be memliers 'wlio work in and around the mines' ; (c) to control or rather abro- 
gate and destroy the right of the employer to contract with the men independent 
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of the organlzatlon ; (d) to exelude Ms rlght to employ nonunion laboc if he 
desires ; (e) to limlt his right, in the absence o£ contract, to discharge whom 
he pleases, when he pleases, and for what reason he sees fit ; and (f) to assume 
the right on the part of the organization, through Its ofilcers, to control the 
employer's business, to shut down his mine by ealling eut the men in obédience 
to thelr obligation, whenever it is deemed to the interests of the union, regard- 
less of tlie employer's interests or the efïect that such action may hâve upon 
him, as regards loss, damage, and necessary violations, on account thereof, of 
his existing contracts with others. To such estent in this direction does such 
assumption of power and control go, that it is directly provided by the laws 
of the organization that such suspension of opérations may be ordered, even 
though there be no dispute betvs'cen the employer and the union, but solely 
because such dispute exists between the union and some one or more of his rival 
operators in business in the same district. It was therein further judicially 
ascertained and determined that this organization was an unlawful and crim- 
inal conspiracy both under common law and the fédéral Sherman Anti- Trust 
Act, in that, by express contract with coal operators and employers of mine 
laborers in Ohio, Indiana, Illinois, and Western Pennsylvanla, it had agreed and 
undertaken by means of its organization to suppress, if not destroy, the coal 
trade of West Virginia, whereby the compétition of such coal trade of this 
State with that of thèse other states would be removed, and that by the volun- 
tary admission of its officers hundreds of thousands of dollars had been 
expended and human llves sacrificed by it to fulflU this its contract and pur- 
pose. Further this court will take judicial notice that on said January 18, 1913, 
a final decree based upon this opinion was entered in said cause enjolning it 
perpetually from any effort to 'organize the mines or miners of the plaintifCs 
in said suit, which decree, although appealed from, to tliis date stands unre- 
versed.' " 

Some of thèse conclusions were held to be erroneous in the case of 
John Mitchell et al. v. Hitchman Coal Company, 214 Fed. 685, 131 C. C. 
A. 425, and it is impossible to détermine from the record to what extent 
the erroneous views of the District Judge as to the legality of the labo* 
union influenced his findings of fact or his infliction of punishment. 
Follovving the rule laid down in Gompers v. Buck's Stove & Range 
Company, 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 h. R. A. (N. 
S.) 874, we are obliged to hold, further, that it was not in accordance 
with law to impose a gênerai sentence for the separate acts of contempt 
alleged and found against the défendants. The punishment for dis- 
tinctly différent offenses should hâve been so separated that this court 
on review could analyze the évidence and détermine which, if any, of 
the charges were sustained. 

The judgment of the District Court must be reversed, and the causes 
remanded, so that the District Judge may reconsider them, indicating in 
his finding the évidence rejected as hearsay, announcing his conclusions 
of fact in view of the judgment of this court in Mitchell v. Hitchman 
Coal Co., and imposing sentence in accordance with the view of the 
Suprême Court of the United States in Gompers v. Buck's Stove & 
Range Company. 

Reversed. 
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BROOKS V. KERR. 

(Circuit Court of Appeals, Fourth Circuit June 10, 1915.) 

No. 1294. 

1. Intebest <ês=>20 — Deposits in Coubt. 

ïlie interest recoverable by a complainant on the sum pald by défend- 
ant into the registry of the court to meet complainant's demand ijending 
the suit, resulting hi a decree for complainant in a sum less thau the 
amount of the deposit, is the amount realized by the court on the fund. 

[Ed. Note. — For otlier cases, see Interest, Cent Dig. § 41; Dec. Dig. 
<&=>20.] 

2. Appeal and Ebboe ®=:3l022 — Findings — Conclusiveness. 

Findings of the master, who took much of the testimony oral] y and 
saw the witnesses, as approved by the trial court, will not be disturbed 
on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4015- 
4018 ; Dec. Dig. ®=>1022.] 

Cross-Appeals from the District Court of the United States for the 
Northern District of West Virginia, at Philippi; Alston G. Dayton, 
Judge. 

Suit by Mary S. Kerr against Arthur Brooks. From a decree 
granting rehef, both parties appeal. Afiirmed. 

D. H. Hill Arnold, of Elkins, W. Va. (E. H. Arnold, of Elkins, 
W. Va., on the brief), for complainant. 

Arthur S. Dayton, of Philippi, W. Va., and W. T. Talbott, of Wel>- 
ster Springs, W. Va., for défendant. 

Before KNAPP and WOODS, Circuit Judges, and WADDILU 
District Judge. 

WADDILL, District Judge. This is an appeal and cross-appeal 
from a decree of the United States District Court for the Northern 
District of West Virginia, rendered on the 9th day of December, 1913. 
The case may be briefly stated as f ollows : 

The complainant in the court below, appellee hère, and her brother, 
the défendant, appellant hère, agreed verbally to purchase together 
the timber on a tract of land in Randolph county, W. Va., on the w'a- 
ters of Gladdys fork and Svahers Mountain, containing some 900 
acres, and hereinafter referred to as the "Léonard tract," and to eut 
the timber therefrom and divide the profits equally. The purchase 
was made at the price of $5,000, $3,000 of which was to be paid in 
cash, of which complainant paid $2,500 and the défendant $500, and 
executed his note for the deferred payment of $2,000. A sawmill 
was placed upon the tract, and a small portion of timber eut. A deed 
was taken in the name of the défendant alone, though complainant 
insists that it should hâve been made to her and her brotjier jointly. 
Shortly after taking the deed, the défendant gave to the complainant 
a paper showing her interest in the timber purchased. At the time 
of this purchase, the défendant owned the timber on the adjoining 
tract of land, also containing about 900 acres, and hereinafter referred 

Ê=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexas 
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to as the "Peck tract." About two years after the acquisition of the 
Léonard tract, he sold ail the timber from the two tracts for $32,- 
000. A disagreement arose between the complainant and the défend- 
ant as to the apportionment of the purchase money arising from the 
sale of the timber on the two tracts of land, as between said tracts, 
including certain improvements and a sawmill on the Léonard tract, 
and this suit was instituted to settle the controversy. 

The complainant contended, briefly, that the timber on the Léon- 
ard tract was the more valuable of the two and that she was enti- 
tled to share in the profits arising from the manufactured lumber 
therefrom, as well as in the enhanced value of the property from thç 
sawmill and other improvements placed thereon by them jointly; 
whereas, the défendant insisted that complainant had agreed to ac- 
cept $4,500 in full of her one-half interest in the entire property, to 
which she was entitled from the Léonard tract and the improvements 
thereon; that the Peck timber was much more valuable than the 
Léonard, and that he had incurred considérable expense and costs 
in connection with the acquisition of the property, and in securing 
by law the purchase price therefor, as well as expense in cutting tim- 
ber before the sale, ail of which he claimed his sister should share 
in arriving at the amount due her, and that, in any event he had paid 
her more than her full interest. 

The pleadings fully and distinctly set forth the claims of the par- 
ties, and thereupon the case was referred by agreement, to a master, 
with directions to make sundry inquiries involving the several con- 
tentions made. The master rejected the defendant's claim that his sis- 
ter had agreed to accept a lump sum of $4,500 in full of her one-half 
interest, and also that she had been paid in full. Further, he reached 
the f oUowing conclusions : (a) That the timber on the Léonard tract 
was not the more valuable of the two tracts, and, on the contrary, the 
value was as 4 to 11 in favor of the Peck tract, (b) That the de- 
fendant was entitled to an allowance for some of the expenses in- 
curred and claimed by him, in connection with the purchase of the 
property and the handling thereof, as well as for certain expenses in- 
curred in connection with the lawsuit to recover the unpaid balance 
due by the purchaser on the property sold; and he made an allow- 
ance therefor, fixing the proportion which the complainant should bear 
at the same ratio of 4 to 11. (c) That there was due the complain- 
ant, as of the Ist day of April, 1913, after deducting three gênerai 
payments made to her, aggregating $4,256.75, on account of her one- 
half interest, the sum of $2,076.73. 

[1] To this report both parties excepted, the complainant filing 4, 
ail of which were overruled, and the défendant 16, ail save one of 
which, the twelfth, were overruled. The twelfth exception raised 
the propriety of the charge by the master of 6 per cent, per annum 
interest on a sum in the registry of the court to meet complainant's 
demands pending the contest, instead of 3% per cent., the amount 
realized by the court upon the fund. This exception was sustained, 
and 3% per cent., instead of 6 per cent., allowed on the balance due 
from the 19th of November, 1907, until the date of the decree on the 
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9th of December, 1913, thereby reducing the amount due from the 
défendant from $2,076.73 to $1,977.57, for which last-named sum, 
less certain costs apportioned against the complainant, a decree was 
entered ; the court holding that the suit was in effect to settle a part- 
nership transaction, and dividing the costs between the parties, save 
as to those incurred by reason of the exceptions to the master's re- 
port, and assessing those upon the basis of the exceptions filed. 

[2] The questions involved were ahnost entirely of fact, and upon 
the well-settled principles governing this court, where findings hâve 
been made by the master, who took much of the testimony orally and 
saw the witnesses, and the court below concurred therein, they will 
not be disturbed by this court. After a careful considération of the 
testimony, and full investigation of ail the questions involved, this 
court concurs in the ruling of the lower court, and finds no error, 
certainly of which the appellant can complain. 

It follows that the decree of the lower court should be affirmed, at 
the cost of the appellant and cross-appellee, and it is so ordered. 

Affirmed. 



AMERICAN BRAKE SHOE & FOUNDRT CO. v. PERE MARQUETTE 

R. CO. 

(District Court, E. D. Michlgan, S. D. June 21, 1915.) 

No. 5407. 

1. Cosi.WERCE ®=»8 — Limitation ot Caeriee's Liabilitt — Validitt — Law 

GOVEKNING— "FEDERAL QUESTION." 

The valldity of a coiitract between a sliipper and a carrier, limiting 
tbe carrier's liability in case of tlie loss of an Interstate shipment to 
the declared value of the shipment, is a "fédéral question," to be deter- 
mined under the gênerai common law, and is not within the fleld of 
State law or régulation. 

(Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dlg. 

For other définitions, see Words and Phrases, First and Second Séries, 
Fédéral Question.] 

2. Carriess <S=:3l5S — Declabing Value of Shipment — Estoppel. 

AVhere a carrier, under its tariffs filed with the Interstate Commerce 
Commission, bas two rates on a certain commodity, one applicable when 
the value of the commodity Is declared by the shipper not to exceed a 
specified amount, and the other when the value is declared to exceed that 
amount, or Is not declared at ail, a shipper, who has declared the lower 
value and thereby obtained the lower rate, is estopped, in case the 
property is lost, from recoveriug on the basis of a higher valuation. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 663-667, 699- 
7031/2, 708-710, 718, 7181/2 ; Dec. Dig. <S=5l58.] 

3. Principal and Agent (S=3l55 — Authoeity os Shippee's Agent — Limita- 

tion OF Liability. 

An Interstate carrier's tariffs, filed with the Interstate Commerce 
Commission, provlded two rates on household goods ; the lower belng 
based on a declared value not exceeding a specified amount, with a limi- 
tation of liability to that value. Unlinown to the carrier, a shipper'a 
agent tendering property for trausportation had no authority to déclare 
its value for the purpose of obtaining such lower rate; but he neverthe- 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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less signed a household goods release, declaring their value not ta ex- 
ceed the value on which such rate was based. Held, that the carrier 
vvas justified in relying upon the authority of tbe agent tendering the 
shipRieut to sign such contracts concerning the transportation as were 
provided for in its published tarlffs, and the shipper was bound by such 
contract. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
574-582; Dec. Uig. (©=155.] 

At I^aw. Action by the American Brake Shoe & Foundry Company 
against the Père Marquette Railroad Company. On intervening péti- 
tion by Newell Léonard. Claim of the intervening petitioner allovved 
in part only. 

Newell Léonard, of St. Louis, Mich., in pro. per. 

Parker, Shields & Brown, of Détroit, Mich., for receivers. 

TUTTLE, District Judge. On June 3, 1913, the intervening peti- 
tioner, then residing in Chicago, 111., employed the Bristol Express 
Company of that city to take two packages of goods for him to the 
dépôt of the Père Marquette Railroad Company in Chicago, for ship- 
ment to St. Louis, Mich. The express company was authorized by the 
intervening petitioner to pay the freight charges on this shipment, but 
was not authorized by him to déclare the valuation of the goods for 
the purpose of shipment, or to sign any release of the common carrier's 
liability in respect to the shipment. The agent of the express com- 
pany took the goods to the Père Marquette dépôt in Chicago and ship- 
ped them as directed, signing a shipping order and procuring a bill of 
lading from the railroad, and signing also a "household goods re- 
lease," declaring that the value of this shipment did not exceed $10 
per hundredweight. The agent of the receivers of the Père Marquette 
Railroad Company, receiving such shipment, had no knowledge of any 
lack of authority on the part of the agent of the intervening petitioner 
to sign this household goods release. 

This shipment was properly classed as household goods, and the 
rate of 37 cents per hundredweight assessed and paid thereon was as- 
sessed in accordance with the tariff of the receivers of the Père Mar- 
quette Railroad Company duly published and on file with the Inter- 
state Commerce Commission. If the agent of the shipper had not 
signed the household goods release above mentioned, a rate would 
hâve been assessed upon the shipment equal to II/2 times the rate that 
was assessed; such increased rate being duly published and on file 
with the Interstate Commerce Commission and assessed on household 
goods in ail cases where the aforesaid releases were not signed. 

When this shipment arrived at destination, a package described on 
the bill of lading as "one crate," weighing 100 pounds, and which the 
intervening petitioner now claims to hâve been worth $141.50, was 
missing, and the receivers of the Père Marquette Railroad Company 
hâve never delivcred the same to the intervening petitioner. The issue 
in this case is as to the validity of the household goods release above 
described, assuming to limit the amount of recovery by the shipper, 

^::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & luâexea 
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in case of loss, to $10 per hundredweight of the goods shipped plus 
the freight charges on the lost portion of the shipment, if the same 
were prepaid. 

[1] The shipment involved in this case was an interstate shipment, 
and the validity of the contract made between the shipper and the 
carrier in case of loss is therefore, under the décisions of the Suprême 
Court of the United States, a fédéral question, to be determined under 
the gênerai common law, and is not within the field of state law or 
régulation. Adams Express Co. v. Croninger, 226 U. S. 491, 33 Sup. 
Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257 ; Michigan Central Rail- 
road V. Vreeland, 227 U. S. 59, 33 S'up. Ct. 192, 57 I^. Ed. 417, Ann. 
Cas. 1914C, 176. 

[2] It is well settled that when, as in the case at bar, a carrier lias 
two rates assessable on a certain commodity, one applicable when the 
value of the commodity is declared by the shipper not to exceed a cer- 
tain sum per hundredweight, and the other when the value is declared 
to exceed that sum, or is not declared at ail, a shipper who has de- 
clared the lower value, and thereby obtained the advantage of the 
lower rate, is estopped, in case the property is lost, from recovering 
on the basis of a higher valuation than he has declared. Kansas, etc., 
Ry. V. Cari, 227 U. S. 639, 33 Sup. Ct. 391, 57 L. Ed. 683 ; Missouri, 
etc., Ry. Co. v. Harriman, 227 U. S. 657, 33 Sup. Ct. 397, 57 L. Ed. 
690. 

[3] Nor can it be permitted to avail the intervening petitioner to 
show that, unknown to the carrier, the authority of the shijjper's agent, 
who tendered the property for transportation, did not include the au- 
thority to déclare its value for the purpose of obtaining a freight rate 
and defming the liability of the carrier in case of loss. In the absence 
of knowledge as to lack of authority in the person bringing a shipment 
to a railroad station to sign shipping contracts, the carrier is justified in 
relying upon the authority of the person tendering the shipment to 
sign such contracts concerning its transportation as are provided for 
in the published tariffs of the carrier, and the owner of the property 
is bound by such contracts. Great Northern Ry. Co. v. O'Connor, 
232 U. S. 508, 34 Sup. Ct. 380, 58 L. Ed. 703. _ 

In the O'Connor Case a transfer company in Minneapolis was em- 
ployed by the plaintiFt to take her goods to a railroad station and ship 
them. The transfer company signed an agreement declaring the value 
of the shipment to be $10 per hundredweight. The goods were de- 
stroyed in transit, and plaintiff sued for a sum much in excess of the 
declared valuation. The court said : 

"At the trial the plaintiff testifled she did not know that there had been 
any valuation of her goods, as the agent of the Boyd Company in soliciting 
the shipment had stated that it had a througli car, but said nothing to her 
about shipping her efifects as household goods, and she understood that they 
were to be shipped as a separate consignment. She testified that she had 
stated to the transfer company that lier goods were new, and, as she had 
no Insurance, she was willing to pay the regular rates. * • • But the 
transfer couipany had been intrusted with goods to be shipped by railway, 
and, nothing to tlie contrary appearing, the carrier had the right to assume 
that the transfer company could agrée upon terms of the shipment, some of 
whieh were embodied in the tariff. The cari-ier was not bound by her pri- 
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vate Instructions or limitation on the authorlty of the transfer company, 
whether it be treated as agent or forwarder. If there was any underralua- 
tion, wrongful classification, or violation of lier instructions, resulting in 
damage, the plalntiff bas her remedy against that company." 

This décision in my opinion controls the case at bar. An order will 
be entered authorizing the receivers of the Père Marquette Railroad 
Company to pay the intervening petitioner $10.37 in satisfaction of 
his claim ; such payment being based on the declared value of the por- 
tion of the shipment lost, plus the f reight charges prepaid on that por- 
tion. 
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ANATOMIK rOOTWBAR CO. v. COWARD. (Circuit Court of Appeals, 
Second Circuit. May 2, 1915.) No. 266. Appeal from the District Court of 
the United States for the Southern District of New York. James H. Grlffin, 
of New York City, for appellant. Louis W. Southgate and O. Bllery Edwards, 
Jr., both of New York City, for appellee. Before COXB, WARD, and ROG- 
ERS, Circuit Judges. 

WARD, Circuit Judge. The opinion of Judge Rose dismissing the Mil in 
this case founded on United States letters patent No. 812,920, issued to one 
Cole, for anatomical footwear, will be found at 220 Fed. 342. It may be 
conceded that Dr. Galloway did not describe in his article published in 1898 
the complainant's shoe, because he used a heel higher on one side than on 
the other, and also that Kohn's patent, belng merely for design, shows nothing 
material and that Tlllottson's patent does not claim the features that Dr. Cole 
relies on. Stlll thèse documents and the proof of prior praetice taken together 
do show that before Dr. Cole applied for his patent it was known that a wide 
sole and shank and heel, the heel being longer than usual and projecting 
forwardly on one side, were bénéficiai, whether the anatomical reasons were 
appreeiated or not. We do not think that what the patentée dld under thèse 
circunistances amounted to invention. Decree affirmed. 



AUTOSALES GUM & CHOCOLATE CO. et al. v. RYEDE SPBCIALTY 
WORKS. (Circuit Court of Appeals, Second Circuit. June 22, 1915.) No. 
283. Appeals from the District Court of the United States for the Western 
District of New York. This cause cornes hère upon appeal from a decree of 
the District Court, Western District of New York. The suit is for infringe- 
ment of United States patent No. 665,977, issued January 15, 1901, to Walter 
H. Pumphrey, for a coln-controlled mechanism. Valldity and Infringement of 
claims 5 and 6 were found, and défendant appeals from so much of the decree. 
Noninfringement of claim 24 was also found, and complainant appealed there- 
from. The opinion of Judge Mayer will be found in 222 Fed. 956. A. A. 
Thomas, of New York City, for complainants. Frederick F. Church and G. 
W. Rich, both of Rochester, N. Y., for défendant Before LACOMBE, COXE, 
and ROGERS, Circuit Judges. 

PER OURIAM. The use of slot machines by which small articles may be 
sold automatically antedates Pumphrey's invention by many years and the 
art Is a crowded one. The claims under considération must be strictly con- 
strued, if valldity is to be found. To attempt a description of thèse complicat- 
ed machines would accompllsh no useful purpose, since we concur in Judg« 
IMayer's discussion of the record and it seems unnecessary to add anythlng to 
what he has written. The decree is affirmed, but since both sides appealed, 
and neither side whoUy prevailed, there will be no costs of appeal to elther 
party. 
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EATON V. CONNECTICUT GENERAL LIFE INS. CO. SAME v. CON- 
NECÏIOUT MUT. LIFE INS. CO. (Circuit Court of Appeals, Second Cir- 
cuit. June 8, 1915.) Nos. 257, 258. In Error to the District Court of the Unit- 
ed States for the District of Connectlcut Each of thèse causes cornes hère upon 
appcal from a judgment of the District Court, District of Connectlcut, in 
favor of défendant in error who was plaintliï below. (D. C.) 218 F'ed. 1S8, 
206. The causes were tiied by the court without a jury. P. A. Scott, U. S. 
Atty., ot Hartford, Conn., for plaintift in error. L. F. Kobinson, of Hartford, 
Conn., for défendants in error. Before LACOMBE, COXE, and ROGBRS, 
Circuit Judses. 

PER CURIAM. The controversies arose under the Corporation Excise Tax 
Act of August 5, 1900, the action belng brought to recover taxes that had been 
collected under section ,'j8 (Conip. St. 1913, § 6301), whlch sets forth how the 
net income of insurauce companies shall be ascertalned for purposes of taxa- 
tion. The précise question presented is whether certain sums of money are 
"dlvidends" within the uieaning of such section. In companies, conducted on 
the mutual plan pollcies are issued providlng for a deflnlte yearly premlum, 
whlch Is usually fixed souiewhat above the amouut requlred to insure safety. 
Whon a certain time has passed, and it is found that a less sum may safely be 
taken for a spécifie year, the premlum for that year is reduced to tlie lower 
sum, and the Insured is allowed to invest the différence, if he care to do so, in 
addltional pald-up insurance without further médical examinatlon. In com- 
pany boolîkeeplng the premiums are fréquent! y entered at thelr fuU amount 
and the amounts of rebate are entered as "dlvidends." Tliey are in no true 
sensé dlvidends, however they may be called, but are in fact partial abate- 
ments of premlum. It is unnecessary to discuss the points ralsed in argument. 
The précise ciuestion vi'as decided by Judge Cross in Mutual Beneflt L. I. 
Company v. Herold (D. C.) 108 Fed. 199, hls décision was afflrmed by the Court 
of Appeals of the Thlrd Circuit, 201 Fed. 918, 120 C. C. A. 256, and a wrlt of 
certiorari to review the décision last clted was denied by the Suprême 
Court. Coniity calls for a like décision hère, whlch, Indeed, is fully in ac- 
cord \vlth our vlews of the merits of the controversy, The judgments are 
affirmed. 



In re FOX. (Circuit Court of Appeals, Second Circuit. June 26, 1915.) 
Pétition to Revise Order of the District Court of the United States for the 
Eastern District of New York. See, aiso, 222 Fed. 135. Before LACOMBE, 
WAliD, and ROGEKS, Circuit Judgcs. 

PER CUIIIAM. Upon considération of the application for a stay of ail pro- 
ceedings until next tenu, we think the credltors should not be thus precluded 
from conslderlng and puttlng through, if they eau, any compromise which 
will satlsfy the majority of them. The motion is denied, and temporarily 
stay vacated. 



PORTER V. F. M. DAVIES & CO. (Circuit Court of Appeals, Elghth Cir- 
cuit. March 11, 1915.) No. 4327. Appeal from the District Court of the 
United States for the District of South Dakota. Frank McNulty, of Aber- 
deen, S. D., and Howard Babcock, of Sisseton, S. D., for appellant. H. V. 
Mercer, of Minneapolis, Minn., for appellee. Before ADAMS and OARLAND, 
Circuit Judges, and AMIDON, District Judge. 

PER CURIAM. Appeal dismissed, wlth costs, for want of jurisdiction, on 
authority of ojJlnion in Clément F. Porter, Jr., Recelver, etc., v. F. M. Davies 
& Co, (No. 4314) 223 Fed. 465, decided March 11, 1915. 



READ MACHINERY CO. v. JABURG et al. (Circuit Court Of Appeals, 
Second Circuit. June 22, 1915.) No. 2S1. Appeal from the District Court 
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of the United States for the Southern District of New York. Thls cause 
cornes hère iipon appeal from an order of the District Court, Southern District 
of New York. The suit is for infringement of letters patent No. 966,765, Is- 
sued August 9, 1910, to Harry Read, for a mlxlng machine. It came on for 
hearing upon pleadings and proofs before Judge Hunt, who held the patent 
valid and infringed and entered decree for injunctlon and accountlng. (D. 
C.) 212 Fed. 951. Upon appeal to thls court the decree was afflrmed upon 
Judge Hunt's opinion. 218 Fed. 989, 133 O. C. A. 672. Défendants thereupon 
made a modification In the device whlch had been held to be an infringement, 
and continued to sell the modified machine. Instead of institutlng a proceed- 
ing to punlsh défendants for contempt, complalnants moved for an order ex- 
tending the Injunction to cover the new machine, which motion was granted. 
(D. C.) 221 Fed. 662. W. H. Kenyon and A. G. N. Bermilya, both of New York 
City, for appellants. O. W. Jeffery, of New York City (Edmund Wetmore, of 
New York City, of eounsel), for appellee. Before LACOMBE, COXE, and 
BOGERS, Circuit Judges. 

PER CURIAM. Judge Hunt carefully considered the testlmony and argu- 
ments in support of the modified machine, and has fully dlscussed them in 
a comprehenslve opinion. As we concur with his findings and conclusions, 
the order appealed from is affirmed, with costs. 



SAFETY CAR HEATING & LIGHTING CO, v. UNITED STATES LIGHT- 
ING & HEATIXG CO. et al. (Circuit Court of Appeals, Second Circuit 
June 22, 1915.) No. 282. Appeal from the District Court of the United States 
for the Western District of New York. Thls cause cornes hère upon appeal 
from a decree of the District Court, Western District of New York, findlng 
infringement by défendants of United States patent No. 747,686, granted De- 
cember 22, 1903, to J. L. CrevelUng, assigner to complainant. The patent la 
for a "System of electrical régulation." It discloses a storage battery charg- 
ing System adapted for use in connection with what are called axle car-light- 
ing Systems, in which the generator is drlven from the car axle. The opinion 
of the District Judge will be founfi in (D. C.) 222 Fed. 310. W. Clyde Jones, 
of Chicago, 111., and A. B. Siebold and Charles Oakes, of New York City, for 
appellants. Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. 
Warfield, H. S. Duell, and T. J. Johnston, ail of New York City, of eounsel), 
for appellee. Before LACOMBE, WARD, and BOGERS, Circuit Judges. 

PBB CUBIAM. We fully concur with Judge Hazel in his discussion of the 
questions presented and in his conclusion. The decree is affirmed, with costs. 
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